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OCTOBER  TERM,  1905. 


WILUAM  A.  BLOUNT,  WUltam  Fisher, 
Mra.  WfUiun  Fiaher,  The  Feoaacola  City 
Company,  Tbomai  C.  Wateon,  John  Wil- 
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i«DaIiaeBtloii  of  lads*  for 

■■tsrvat'-Tbe  dlaquallflCBtloD  at  tbe  trial 
JndKe  for  tutereat  U  not  eitabllahed.  nor  li 
II  offered  to  be  eitabtlibed  la  an;  legitimate 
war,  b7  an  tiDTcrlfled  petition  ttatlai  tbat 
tba  wUe  o(  tbe  judge  baa  aeqalred  an  In- 
tan«t  lo  the  prapertr  <rblcb  la  the  aublect- 
natter  of  the  lltlsatlon,  accompanied  by  a 
■tatcmcnt  ot  a  dealre  to  offer  teitlmoo;  In 
•npport  tbereof.  without  turulahlng  tbe 
namee  ot  tbe  wltneieeB,  or  Ollog  an7  alllda- 
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&  BJectBieBt — aiiaicleiiay  of  pUttntilTB 
tide— ^^  plalntlir  In  ojeetment  mait  re- 
eorer  upon  the  (treagtb  ol  bii  own  tltla 

•■  BJcctmevt— deteme  of  oat  >t>ii  dins 
title.— A  delendant  In  ejectment  who  li  not  a 
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A  BTldenco— admlsBlbllltr  of  ■nbllo 
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ntnta  which  sbow  the  probate  of  a  will  Id 
proceedlDga  had  during  the  SpBnlBh  control 
ot  Florida,  and  ■  judicial  aale  of  the  teeUtor'a 
landa.  and  baar  upon  their  face  ererr  evidence 
of  age  and  autbenllclt;,  and  coma  from  the 
oOelal  cuttodr  of  the  aiirveyor  general  of 
the  CDlted  Stntea.  are  admlaalble  In  evidence 
a*  ancient  documenls, — eapeclall;  where  tbe 
proceeding  have  been  (Wen  elpreaa  ot  tac- 
it recognttlon  In  aobaeqiiCDt  oOcUl  Inteati- 
(•ttona  and  converaneta. 

■.  Jadlelkl  iklo— valldltr  >■  bs«Ibb1 
tcelinleal  oWeotlona.— Technical  objec- 
tions to  the  regalarltj  of  a  judicial  aale  had 
during  tbe  Spanlab  control  of  Florida  will  not 
ba  permitted  to  defeat  the  operation  of  the 
mlt  and  tha  conreranca  theieuDder  to  paaa 
title, — eapeclalli  where  a  aale  ot  the  landa  baa 
26  S.  O.— ]. 


bMD  made  under  tbe  tltW  andertakan  to  ba 
paaaed  by  the  ptoceedloga.  and  tUa  aale  baa 
anbaeqaentlj  been  beld  snfflclent  to  convar 
tba  title  br  the  commlaalonera  appointed  on- 
dec  tbe  act  of  Congreaa  of  Uay  8,  1822  <S 
8Ut  at  Ik  709,  chap.  129),  for  aacecUlulns 
tltlea  to  landa  witbin  the  terrltorr  ot  Flori- 
da. 
0-  Trl«l— dirooted  verdict.— A  *«r<llet  uar 
be  directed  In  faroF  of  one  of  the  partlea  wh«i 
the  teatlmon;  and  all  tbe  Inferencea  which 
the  jury  can  Juatlllably  draw  tberetrom  ai* 
~  ~  lupport  a  different  Terdiet. 


[No.  6.] 

BubtnUted  January  18,  190S.  Ordend  for 
oral  argument  January  SO,  1905.  A.rgu«d 
Oetober  It,  IS,  1905.  Deoided  Oatobfr  SO, 
1305. 

ON  WRIT  of  Certtorarl  to  the  United 
States  Circuit  Court  ot  Appeals  for  Vb* 
Fifth  Circuit  to  review  a  judgment  which 
affirmed  a  judgmeot  of  the  Circuit  Court  of 
the  United  BUtea  for  the  Northern  Diatriet 
of  Florida  in  favor  of  defendants  In  an  »» 
tion   of  ejectment.     Affirmtd. 

See  same  cue  belov,  Sa  C.  0.  A.  082,  Itl 
Fed.  1020. 

The  facts  are  stated  In  tbe  opinion. 

Ueura.  Hilary  A.  HerlMrt,  Beajknla 
Mloon,  B.  T.  Davia,  and  8amu«l  5.  £«IdM 
for  petitioners. 

Uet»r».  WillUm  A.  Blonnt  and  A.  O. 
BlonBt  tor  r«apondeuta.  „ 

"» 
■Mr.  Justfoa  D*r  delinred  the  opinion  of* 
the  court; 

This  oaaa  was  begun  In  the  circuit  eoiut 
ot  the  United  States  for  the  northern  dis- 
trict of  Florida  to  recover  in  ajectment  oar- 
tuin  lands  descritied  in  tbe  declaration.  Thm 
delendanta  answered,  and  iatuas  were  joinad 
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mi  to  the  right  of  poMCHkn  of  tlw  Unda 
In  qwatioB. 

Upon  tha  triml,  •iter  tba  teatjnwiif  ma 
mbmitted  and  the  eaoea  aigned,  the  eoort 
fautraeted  the  jury  to  And  for  Uia  defend- 
■sta.  npon  writ  of  anor  this  jndgment 
ma  affinned  by  the  olrenit  eourt  of  «ppeala, 
66  C.  C.  A.  0B2.  121  Fed.  I02IX 

The  plUntJffi,  when  the  ease  ms  called 
for  trial,  filed  a  writtBii  motion,  or  petition, 
ehaUengiiig  the  ri^t  of  the  preaiding  judge 
to  heax  the  oaae,  and  praTiag  Uiat  lie  "re- 
nue"  himaelf.  Hie  petition  waa  denied 
and  the  Judge  presided  at  the  trial  of  the 
case.  The  ground  ol  the  petition  for  reen- 
aation  waa  that  the  wife  of  the  judge  had 
■oquired  an  intereat  in  the  property  which 
was  the  aobjeet-matter  of  the  litigation. 
The  petition  waa  not  awom  to,  and  while  a 
•tatement  waa  mode  of  the  desire  of  the 
plaintiffa  to  offer  testlmonj  in  support 
thereof,  the  names  of  witnrasee  were  not 
fnmished,  no  affidarits  were  filed,  and  no 
definite  statement  made  of  what  witneasea 
would  aaj  if  permitted  to  testify.  The 
judge  overruled  thia  motion,  stating  that 
his  wife  had  no  interest  in  the  property, 
and,  wiUi  a  Tiew  to  eMiTey  an  interest,  the 
Tsudor  liad  tendered  a  quitolaim  deed  to  hia 
wife,  which  had  been  declined,  and  no  de- 
livei;  ever  made  thereof  or  title  vested  in 
her.  Later  the  judge  placed  on  file  an  affl- 
daTlt  of  a  real-estate  agent,  stating  anl>- 
•tantially  the  same  faeU. 

While  the  courts  cannot  too  carefully 
guard  againat  any  attempt  of  an  interested 
jndge  to  force  himself  upon  litigating  par- 
Uea,  and  should  scrupulously  maintain  the 
right  of  every  litigant  to  an  impartial  and 
disinterested  tribunal  for  the  determina- 
tion of  his  ri^ts,  wa  find  in  thia  record 
(□thing  eatablishing  or  offering  to  estab- 
iah.  In  any  legitimate  way,  the  disqualiS- 
7  cation  relied  upon  because  of  a  pecuniary 
•  interest  in  the>eontroversy>  resulting  from 
his  wiCe'*  alleged  ownership  of  a  part  of 
the  land  in  <]uestion. 

The  petitioners,  who  were  plaintiffs  in 
the  original  case,  sought  to  recover  the  tract 
of  land  as  the  heirs  of  one  Gabriel  Rlvaa. 
Tbt  tract  originally  owned  by  him  coosiated 
irf  about  300  "arpents"  of  land  near  the 
dty  of  Fensacola,  Florida. 

The  defendants  at  the  trial  undertook  to 
defeat  the  plaintiffa'  right  of  recovery,  not 
by  establishing  a  perfect  title  in  themselves, 
bnt  relied  upon  showing  the  diveatiture  of 
the  plaintiffs'  title  as  heirs  of  Oabriel  Ri- 
rsa.  It  is  elementary  law  that  the  plain- 
tut  in  ejectment  muat  recover  upon  the 
strength  of  his  own  title,  whidi  must  bt 
anffldentLy  eatabtished  to  warrant  a  verdict 
In  hia  favor.     UaNitt  v.   Tumar,   16  Wall. 


36^  S6Z,  El  L.  ed.  341,  H6;  WmtU  t.  Lintf- 
«oy,  7  Wheat.  ISS,  6  L.  ad.  423. 
A  defendant  in  ejectment  who  is  not  a 
ere  trespaaser  or  Interloper  may  show  aa 
Ltstandlng  and  anbaliting  title  in  a  atraa- 
ger,  to  defeat  tht  plaintiff's  right  of  iecav< 
ery.  Lovt  v.  Shbots,  0  Wheat  615,  6  Zi.  ed. 
149;  Smith  ▼.  ifoCann,  24  How.  398,  16  L. 
ed.  714;  King  v.  JfoUins,  171  V.  S.  404- 
437,  43  L.  ed.  214-226,  18  Sup.  Ct  Bep.  9SS. 
Belying  on  this  ri^t.  the  defendant* 
sought  to  show,  by  the  production  of  oer* 
tain  andent  documents,  bound  together, 
styled  a  protocol,  that  Oabriel  Rivas'  will 
had  been  estaUiahed  by  proceedings  had 
during  the  Spanish  control  of  Fltmda,  which 
showed  that  Rivas,  who  had  received  the 
lands  in  controversy  bj  grant  of  Novunber 
10,  1806,  from  Uorales,  intendant,  ete.,  of 
Spain,  had  died  on  April  28,  1808,  his  will 
being  probated  by  oertaln  proceedings  ap- 
proved by  the  governor  of  Florida  on  May 
2,  1808.  In  this  protocol  proceedings  aio 
shown  for  the  sale  of  the  three  hundred 
(300)  arpeuta  of  lands,  which  belonged  ts 
Rivas,  reaultlng  in  a  aale  to  one  Oregario 
Caro,  which  aale  purporta  to  have  been  ap- 
proved by  the  dvil  and  military  governor 
of  West  Florida.  These  original  documents, 
evidendng  the  probate  of  the  will  of  Rivaa 
and  the  sale  of  the  lands,  induding  those 
in  controversy,  were  presented  to  this  eour^ 
having  been  admitted  in  testimony  at  the« 
trial,  against  the  objections  of 'plaintiffs,* 
under  the  stipulation  that  they  oune  from 
the  custody  of  the  surveyor  general  of  the 
United  States,  keeper  of  the  archives.  Hany 
objections  are  urged  to  the  authenticity  and 
adTnissibllity  of  these  documents,  as  well 
as  to  the  regularity  of  tiw  proceedings  un- 
der the  Spanish  Uw.  The  produeUon  of 
the  originals  of  these  documents  has  given 
the  court  an  opportunity  to  inspect  them. 
They  hear  upon  their  face  every  evidenoe 
of  age  and  autheutidty.  There  is  nothing 
about  them  to  auggest  that  they  have  been 
forged  or  tampered  with.  They  present  an 
honest  as  well  ss  andent  appearance,  and 
oome  from  offidal  custody.  To  such  pub- 
lie  and  proprietary  tecords  the  courts  hava 
applied  the  rules  of  admissibility  governii^ 
andent  documenta.  3  Wigmore,  £v.  fl  2146 
and  notes.  With  reference  to  such  docu- 
ments and  reoords  it  is  only  neceesary  to 
show  that  they  are  of  the  age  of  thirty 
years,  and  oome  from  a  natural  and  reason- 
able custody;  from  a  place  where  they  might 
reasonably  be  expected  to  be  found.  3  Wig- 
more,  Ev.  tg  2138,  213ff.  White  the  tesU- 
mony  tends  to  show  that  these  documents 
were  subjected  to  varioni  changes  of  po«> 
aeasion  during  the  transition  of  the  goreriH 
msnt  of  Florida  frem  Spain  to  the  United 
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State*,  and  npoti  tlw  VTunation  of  Peaea- 
eol*  during  the  CStII  War,  then  la  nothing 
to  eEtabliah  that  tbay  were  ever  ont  of  the 
hands  of  a  proper  eiutodian.  Nor  it  there 
proof  to  show  that  tfae  originals  were  lost, 
or  an;'  evidence  of  a  tranduleiit  sobatitution 
of  a  made-np  record  in  the  iutereet  of  par- 
ties to  be  benefited  thereby. 

In  Tiev  of  the  frequency  with  whidt  theae 
proceedings  have  been  given  ezpreee  or  tacit 
recc^nition  in  Buhsequeut  official  InTeatiga- 
tions  and  couTeyanees  of  the  lands,  corrob- 
orating the  inference  of  genuineness  to  be 
gathered  from  the  appearance  and  history  at 
tbeae  documents,  and  the  possession  of  the 
lande  convejed,  we  hare  no  qnestioii  that 
tiie   court    propeilf   admitted   them  in  evl- 

Admitting  the  oorreetneis  of  this  ruling, 
the  inquiry   follows,  Did   the  judicial  sale 
^  operate  to  devest  the  Rivas  heirs  of  title  to 
^fthtt  lands!     The  lands   were  purchased   at 
•  the  sale  on  October  £0,*1B17,  by  one  Gr^:a- 
rio  Caro.    The  sale  to  Caro  waa  duly  ap- 
proved and  oonfirmed  on  October  21,  1817. 
Caro  ooon^ied  to  TitEsinunons,  Smythe,  and 
Chebeanx  on  October  S2,  1817.     The  sals  in 
the  jndicial  proceeding  was  recited  in  thia 
deed,  whidk  waa  "paseed"  or  approved  by 
Uaaot,    dvil    and    militeiy    governor    of 
West  Florida. 

Various  tedinical  objeotiona  have  been 
urged  aa  to  the  regularity  of  the  proceedings. 
Soma  of  thcM  might  have  possibly  availed 
had  they  been  urged  aa  objections  to 
their  r^ularity  In  the  fonun  whera  they 
were  had.  But  it  Is  to  be  renumbered  that 
we  are  her«  dealing  with  proceedings  had 
elghty-Sve  years  ago,  under  a  foreign  sys- 
tem of  laws,  by  which  it  waa  undertaken 
to  convey  title  to  the  premises.  Sooh  pro- 
eeedings  are  not  to  be  serutinizad  with  a 
Ttew  to  discovering  defects-  The?  were 
sufficient  in  the  view  of  those  who  under- 
took to  paoa  title  to  the  lands  under  the 
Spanish  system,  and  oar  oourta  should  tiave 
neither  the  right  nor  the  disposition  to  up- 
set eneh  titlea  by  a  nice  examination  of  the 
regulari^  of  the  proceedings.  Eveiy  pre- 
sumption Is  in  favor  of  the  authority  and 
authentieiQ'  of  anch  prooeedings.  Stroiher 
T.  iMotu,  12  Pet  410-138,  B  L.  ed.  1137- 
1148.  If  this  were  not  so,  great  eonfasion 
and  uncertainty  of  titles  would  arise,  espe- 
eially  when  title  depends  upon  the  action 
of  eariy  colonial  governors,  undertaking  to 
.  axercise  the  sovereign  power  which  they 
represented.  Su<^  authority  ia  presumed 
to  be  legitimate  and  regularly  exercised. 
United  Statet  t.  Arredondo,  6  PeL  691-727, 
8  L.  ed.  647-600.  Moreover,  it  appears 
that  sale  of  the  land  has  been  made  under 
the  title  conveyed  by  the  proceedings  and  tbo 
conveyance  to  Oregario  Caro,  and  the  sale 


has  been  Bobsequently  held  suffident  to 
convey  the  title  by  the  oommisaionen  ap- 
pointed under  the  act  of  Congress  of  Uay 
8,  1822  [S  Stat  at  L.  709,  ohap.  129],  for 
aacertaining  titles  to  lands  within  the  ter- 
ritory of  Florida.  The  report  of  the  com- 
misaionerB  was  subsequently  ratified  and 
confirmed  by  act  of  Congress  of  April  22, 
182a.  4  Stat  at  L.  I6S,  chap.  20.  While 
this  action  of  the  commissioners  and  of 
Congress  may  not  have  concluded  others 
claiming  the  property,  it  was  based  upon . 
the  judicial  proceedings  evidenced  by  the « 
protocol,  and  is'strong  evidence  of  theicr 
authenticity  and  regularity.  Those  claim- 
ing in  the  chain  of  title  from  this  convey- 
ance have  made  sale  of  many  pieces  of  the 
property,  various  conveyances  have  recited 
the  proceedings  under  the  will  of  Hivas 
and  the  conveyance  to  Caro,  and  to  up- 
set them  and  declare  them  of  no  effect 
would  be  to  unseat  many  titlea  to  real  es- 
tate, conveyances  which  have  stood  for 
years  without  question.  We  have  no  heel* 
tation  in  reaching  a  eonelusion,  under  the 
facts  shown  in  this  record,  that  title  to  the 
lands  of  Gabriel  Bivas,  under  whom  the 
plaintiiTs  in  ejectment  claim  title  as  heirs, 
was  devested  by  the  proceedings  had  under 
the  Spanish  authorities  In  Florida,  and  the 
conveyance  of  the  lands  therein  to  Caro^ 
from  whom,  by  other  eonveyanoes,  many 
persons  have  acquired  title  to  the  land  is 
controvert. 

Nor  are  wa  more  impressed  by  the  daim 
that  tba  plaintiffs  were  in  adverse  and  con- 
tinuous possession  of  the  property  so  as  to 
acquire  title  by  prescription.  lie  allq^ 
posaeasion  of  the  plaintiffs  has  not  been  of 
that  character  which  could  ripen  into  a 
prescriptive  title.  The  alleged  agent  of  the 
plaintiffs  may  have  had  some  occupation  of 
a  part  of  the  territory,  not  embracing  the 
lots  in  controversy,  and  it  appears  that  he 
obtained  the  payment  of  the  rent  from  cer- 
tain tenants  of  a  land  company  known  a* 
the  Pensaoola  City  Company,  which  derived 
title  in  the  chain  of  conveyances  running 
back  to  Qr^ario  Caro.  But  it  also  ap- 
peara  that  thia  agent  for  the  heirs  of  Rivas 
was  engaged  in  looking  after  the  lands  for 
the  land  oompany,  for  a  time  at  least,  and 
that  he  purchased  the  outstanding  title  of 
one  Chebeaux,  who  also  derived  title  under 
Caro.  The  plaintiffs  certainly  did  not  ea- 
tablish  or  Introduce  testimony  fairly  tend- 
ing to  establish  that  open,  notorious,  con- 
tinuous, adverse  possession  which  gives  a 
title  by  prescription.  While  the  defendants 
below  did  not  show  complete  title  In  tbaa- 
selves,  they  were  not  mere  interlopers  or 
trespassers,  but  were  claiming  the  lands  tar 
der  deeds,  and  were  entitled  to  show,  a*  k 
defense  in  ejectment,  an  outatanding  titid 


oy  Google 


UNITED  STATES  SDPBEHE  COUBT. 


Oct.  Tebi^ 


^In  another.  It  la  Rtrewionalj  oiged  that, 
vwhaterer  the  merits  of  the  controversy, 
7  then  was  suffident'proor  to  require  a.  trial 
Judge  to  submit  the  case  to  a  jury;  but 
no  mle  U  better  eetablisbed  In  this  court 
than  that  which  permita  a  presiding  judge 
to  direct  a  verdict  in  favor  of  one  of  the 
parties  when  the  testimony  and  all  the 
Inferences  which  the  jury  could  justifiably 
draw  therefrom  would  be  insufflcient  to 
support  a  different  verdict.  It  is  clear  that 
where  the  court  would  be  bound  to  set  aside 
a  verdict  for  want  of  testimony  to  support 
it,  it  may  direct  a  finding  in  the  first  in- 
stance, and  not  await  the  enforcement  of 
it*  view  by  granting  a  new  trial.  Elliott 
T.  Ohicago,  U.  A  St.  P.  R.  Co.  ISO  U.  B.  245, 
S7  L.  ed.  1068,  14  Sup.  Ct.  Rep.  86; 
Union  P.  R.  Co.  v.  UtsDonald,  1S2  U.  B. 
262,  38  L.  ed.  434,  14  Sup.  Ct.  Hep.  Sig; 
Anderson  County  v.  Seal,  113  U.  8.  Z2T, 
SS  li.  ed.  Q6S,  6  Sup.  Ct.  Rep.  433;  Dela- 
ware L.  <£  W.  R.  Co.  r.  Otmverte,  139  U.  8. 
460,  36  L.  ed.  213,  11  Sup.  Ct.  Rep.  669. 

This  view  of  the  case  warranted  an  in- 
itrnction  directing  a  verdict  at  the  trial  in 
favor  of  the  defendants,  and  renders  it  uu- 
neeessary  to  consider  the  other  errors  al- 
leged to  have  been  committed  at  the  trial. 
Th«  judgment  of  the  Cirouit  Court  of  Ap- 
peal* i«  affirmed. 


(W»  D,  B.  Hi) 

J.  W.  GUTHRIE,  A.  R.  Heywood,  Henry 
Conant,  Edward  Conant,  Patrick  Healy, 
Richard  T.  Hume,  and  0.  M.  Runyon, 
Plga.  in  Err.. 

HENRY  0.  HARElfESS. 

1.  Handamoa — poiver  of  atate  eoarts  to 
laeoe  acalnat  natloBal  banka. — Aaj  le- 

(al  riglit  whlcb  a  itockholder  o(  a  mtlonBl 
back  ma;  have  to  obtain  an  IneciectloD  ot  Iti 
bookii  may  be  enforced  In  the  lUte  courts  b; 
mandamus.  In  view  o(  Use  prorlBlon  of  th«  act 
ot  AuKUBt  13,  1888  (25  BUt.  at  L.  4SS,  cHap. 
BU.  V.  B.  Comp.  Stat.  1901,  p.  SOS),  tbat. 
tor  actions  SEBlnit  natlooal  banks  at  law  or 
In  equltj,  the;  aha]]  be  deemed  dtlieua  ol  the 
stale  In  which  tbey  are  located,  and  tbat  Id 
such  cases  the  Federal  circuit  and  district 
courts  shall  have  Jurisdiction  onl;  t»  In 
caaea  between  Individual  citizens  of  the  aame 
state. 
•,  HatlonKl  ba  B  lis— aliar  ell  alder's  rtsht 
to  Inapeet  tlie  boolca.^^he  common-law 
tlglit  ot  a  atockholder,  (or  proper  purposea 
and  under  reasonable  regulattoiis  as  to  place 
and  time,  to  Inspect  the  hooka  at  the  corpora- 
UoD  of  which  be  Is  n  member,  1>  oot  restricted 
as  to  national  banks  b;  D.  B.  Rev.  Stat.  | 
B211  (D.  B.  Comp.  Stat  leoi,  p.  G498).  re- 
qulrlDS  soch  bank*  to  make  reports  to  the 
Comptroller  at  the  Corrency,  or  b;  I  B240  <C 
B.  Comp.  Btat.  1901,  p.  SSia),  providing  toi 
the  appotatmeat  of  axamlnera 


the  condition  of  socb  banks,  or  b;  |  DS41  (IJ. 
B.  Comp.  But.  1001,  p.  8S1T),  providing 
that  DO  such  bank  "shall  be  subject  to  an;  vla> 
Itorlal  powers  other  than  sucb  as  are  an- 
tborlzed  br  this  title,  or  are  vested  In  the 
courts  of  Justice." 

[No.  D.l 

Submitted  April  ff,  190S.  Ordered  for  oral 
argumgnt  May  8,  1905.  Argued  Ootoher 
le,  1905.    Deoided  October  30,  1905. 

IN  ERROR  to  the  Supreme  Court  of  tha 
State  of  Utah  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Distriot 
Court  lor  the  Second  Judicial  District  of 
Weber  County  in  that  state,  awarding  « 
writ  of  mandamus  to  compel  the  dlrscton 
of  a  national  bank  to  permit  a  stodt' 
holder  to  inspect  the  hooks  at  audi  times  as 
would  not  interfere  with  the  business  of 
the  bank.    Affirmed. 

See  same  case  below,  27  Utah,  24B,  70 
Pac  624. 

The  fai^  are  stated  in  the  opinion. 

ifesSFS.  Abbot  R.  Herwood  and  Oeorgt 
MnOormiek  for  plaintiffs  in  error. 

Meter*.  Htra^  H.  Handeraon  and  He«> 
bert    R.    MftomlllftB    for    defendant    in 


Mr.  Justice  'Dm.j  delivered  tlie  opinion  of  ^ 
the  court;  J 

*  The  defendant  in  error  was  the  owner  of* 
nearly  one  fifth  of  the  capital  stock  of  the 
Commercial  National  Bank  of  Ogden,  Utah. 
As  sudt  shareholder  he  applied  for  leave  ta 
inspect  the  books,  accounts,  and  loans  of 
the  bank,  which  was  refused  him.  He  al- 
leges the  reasons  for  seeking  auch  inspection 
to  be  that  he  might  ascertain  the  value  of 
his  stock  in  the  bank,  and  whether  the  busi- 
ness affairs  of  the  same  bad  been  conducted 
according  to  law.  He  charges  that  loans 
had  been  made  to  patrons  of  the  bank  of 
more  than  one  tenth  of  the  capital  stock,  in 
violation  of  law,  and  that  an  inspection  of 
the  books,  accounts,  and  loans  of  the  bonk 
would  reveal  other  irregularities.  Upon 
the  hearing  in  the  district  court  the  follow- 
ing findings  of  fact  were  made: 

"1.  That  the  Commercial  National  Bank 
of  Ogden,  Utah,  is  a  corporation  organised 
and  existing  under  and  by  virtue  of  the 
lews  of  the  United  States;  that  said  eor- 
poration  is  doing  a  banking  business  in  Og- 
den City,  Weber  county,  state  of  Utah ;  that 
the  capital  stock  of  said  bank  is  (100,000, 
divided  into  1,000  shares  of  the  par  value 
of  SIOO.OO  per  share. 

"2.  That  the  defendants  are  direoton 
and  have  under  their  control  and  in  their 
possession  all  books,  papers,  accounts,  and 
loans  of  said  Commereial  National  Bank. 
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*^.  Hut  tlier«  ia  bo  acting  cashier  of 
said  bank,  and  that  tliere  has  b«en  no  such 
eashler  Bine«  the  lat  da^  of  November, 
1902;  that  J.  W.  Guthrie  is  president,  A.  R. 
H^wood,  vice  president,  and  R.  T.  Hume  is 
•ssistant  cashieT  of  said  bank. 

"4.  That  on  or  about  the  1st  iii.y  of  Feb- 

ruaiy,  1003,  plaintiff  made  a  demand  upon 

e  said  directors,  at  the  banking  house  of  said 

2  bank,  and  also  upon  J.  W.  Guthrie,  as  pres- 

*  ident,  A.  R.*He7iT0od,  as  rice  president  and 

general  manager  of  said  bank,  and  upon  R. 

T.  Hume,  as  assistant  cashier  of  said  bank, 

for  permission  to  permit  plaintiff  to  inspect 

all   books,  accounts,   and  loans  of  the  said 

bank,  and  plaintiB  made  demand  for  such 

inspection  at  such  time  or  times  as  would 

not  interfere  with  the  proper  conducting  and 

operating  of  said  bank. 

"6,  That  each  and  all  of  said  persons  re- 
fused permission  to  plaintiff  to  inspect  the 
■aid  books,  accounts,  and  loans  of  said  bank 
•t  any  time  or  at  all  and  th^  still  refuse 
to  permit  sndi  inspection. 

"0.  That  the  plaintiff  is  the  owner  and 
has  in  bis  possession  183%  shares  of  the 
capital  stock  of  said  bank,  of  the  par  value 
of  S1S,333.33,  and  that  said  stock  Appears 
on  the  stock  books  of  said  bank  in  the  name 
of  the  said  plaintiff. 

"7.  That  plaintiff  sought  and  now  seeks 
the  inspection  of  the  books,  accounts,  and 
loans  of  said  bank  for  the  purpose  of  ascer- 
taining the  tme  financial  condition  of  said 
bank,  and  also  for  the  purpose  of  ascertain- 
ing the  value  of  his  stock  in  said  bank, 
and  also  for  the  purpose  of  ascertaining 
whether  the  business  affairs  of  the  said 
bask  have  been  conducted  according  to  law. 

■Tie  court  further  finds  that  sufficient 
reason  exists  for  the  inspection  of  said  books 
and  accounts  of  said  bank." 

Upon  this  finding  the  court  entered  a 
Judgment  requiring  the  defendants  to  per- 
mit the  plaintiff  to  inspect  the  books,  ac- 
eounts,  and  loans  of  the  bank  at  such  time 
or  times  as  would  not  interfere  with  the 
Sbneiness  of  the  bank. 

I"  *Wbile  the  state  has  no  power  to  enact 
legislation  contravening  the  Federal  laws 
for  the  control  of  national  banks  {Davis  v. 
Blmira  Sav.  Bank,  161  U.  S.  275,  40  L.  ed. 
TOO,  18  Sup.  Ct.  Rep.  602),  Congress  has 
provided  that,  for  actions  against  them. at 
law  or  in  equity,  thej  shall  be  deemed  citi- 
■ens  of  the  state  in  which  they  are  located. 
and  that  in  such  cases  the  circuit  and  dis- 
trict courts  of  the  United  States  shall  have 
toeb  jurisdiction  onlj  as  they  would  have 
in  eases  between  individual  citizens  of  the 
wune  state.  26  Stat,  at  L.  433,  chap.  866, 
U.  B.  Comp.  Stat.  1001,  p.  G08.  If  the 
■todcholders  bad  the  legal  right  to  enforce 


inspection,  there  is  no  room  to  question  tba  ^ 
authority  of  the  state  eourts  to  enforce  the  le 
right  bj  granting  the  proper  relief  in  a*Ja-  • 
dicial     proceeding.     Petri     v.     Commeroiol 
Nat.  Bank,  142  U.  S.  644,  36  L.  ed.  1144, 
12    Sup,     Ct.   Rep.   325;    Continental   Wa(. 
Bank  v.  Bu^ord,   191   U.  S.   110-123,  48  L. 
ed.  119-121,  24  Sup.  Ct  Rep.  54. 

Upon  review  in  the  supreme  court  of 
Utah,  the  Judgment  of  the  district  court 
was  affirmed,  it  being  held  that  it  was  the 
common-law  right  of  the  shareholder  to 
have  the  inspection  demanded,  and  that  the 
same  had  not  been  cut  down  by  the  act  of 
Congress  regulating  the  business  of  nation- 
al banks.     27  Utah,  248.  75  Fac  624. 

There  can  be  no  question  that  the  decisive 
weight  of  American  authority  recognizes  the 
common-lew  right  of  the  shareholder,  for 
proper  purposes  and  under  reasonable  regu- 
lations as  to  place  and  time,  to  Inspect  the 
books  of  the  corporation  of  which  ho  is  a 
member.  Morawetz,  In  bis  work  on  Pr[. 
vate  Corporations,  9  473,  vol.  1,  saysi 

"However,  in  the  United  States  the  pre- 
vailing doctrine  appears  to  be  that  the  in- 
dividual shareholders  in  a  corporation  have 
the  same  right  as  the  members  of  an  ordi- 
nary partnership  to  examine  their  company's 
books,  although  they  have  no  power  to  in- 
terfere with  the  company's  management." 

In  many  of  the  states  this  right  has  t>een 
recognized  in  statutes  which  are  generally 
held  to  be  merely  in  afGrmance  of  the  com- 
mon law.  Nor  do  we  find  the  authorities 
making  an  exception  as  to  this  right  when 
a  corporation  which  does  a  banking  huai- 
nesa  is  the  subject  of  consideration.  It  is 
sdid  to  be  custornarj  for  banking  companies 
in  England  to  insert  in  their  constitutions 
a  provision  forbidding  the  inspection  of  cus- 
tomers' accounts  by  eharehoUlcTS  or  credit- 
ors. Jf organ's  Cose  (1884)  L.  R.  28  Ch. 
Div.  620;  Cook,  Corp.  g  617,  note.  The 
subject  appears  to  be  now  regulated  by  stat- 
ute in  England.  Cook,  Corp.  {  SIB.  In 
Cookbum  V.  Union  Bank,  13  La.  Ann.  283, 
it  was  held  that  a  stockholder  in  the  Union 
Bank  of  Louisiana  had  the  right  to  a  writ 
of  mandamus  to  compel  the  odiccrs  of  thd 
bank  to  allow  him  the  privilege  of  inspect- 
ing the  discount  books  of  the  bank  within 
proper  and  reasonable  hours,  and  in  the 
course  of  the  opinion  it  was  said: 

"A  stockholder  in  a  corporation  possesses  lO 
all  his  individual'rights.  except  so  far  as* 
he  is  deprived  of  them  by  the  charter  or  the 
law  of  the  landi  as  long,  then,  as  the  char- 
ter, or  the  rules  and  by-laws  passed  in  con- 
formity thereto,  and  the  law,  do  not  re- 
strict his  individual  rights,  he  possesses 
them  In  full,  and  can  demand  to  exercise 
them.    It  cannot  be  denied  that  it  is  tbit 
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right  of  everyone  to  im  that  bia  proper^  b 
well  managed,  and  to  have  aeceu  to  thn 
proper   eourees   of  loiowledge  In   tUe   te- 

This  case  waa  dted  with  approval  in  Btata 
tx  rel.  BuTkt  v.  CUitem'  Bank,  61  La.  Ann. 
420,  25  So.  318,  and  Tuttto  t.  Inn  Vol. 
Bank,  170  N.  Y.  0-12.  62  N.  E.  761.  lathe 
Utter  oitM  tt  WM  uld:  "The  principle  upon 
which  a  stockholder  is  allowed  access  to  the 
books  of  a  corporation  is  as  applicable  to 
the  caM  of  a  banking  corporaUon  as  it  is  to 
any  other  kind  of  corporation." 

In  State  ea  rel.  DoyU  v.  Laughlin,  63  Mo. 
App.  642,  a  stockholder  in  on  incorporated 
bank  had  been  denied  b;  the  directors  the 
right  to  inspect  the  books  for  the  purpose  of 
acquainting  himself  with  the  conduct  of  its 
affairs  and  to  learn  bow  it  was  managed. 
The  court  there  held  that  ha  wts  entitled  to 
a  writ  of  mandamiu  to  compel  the  inspec- 
tion, and  this  notwithstanding  the  bank  con- 
tended that  it  occupied  such  a  confidential 
and  trust  relation  to  its  customers  and  de- 
positors that  it  would  be  *  breach  of  dut; 
on  its  part  to  open  up  the  books  to  the  in- 
spection of  the  relator.  The  authorities 
are  fully  examined,  and  the  right  of  the 
shareholders  to  inspect  the  books  for  prop- 
er purposes  and  at  proper  times  is  recog- 
nficd,  in  Re  Bteinuiag,  150  N.  Y.  251,  45  I.. 
B.  A.  461.  63  N.  E.  1103;  Com.  m  rel.  Bel- 
lert  V.  Phoenia  Iron  Co.  106  Pa.  Ill,  61  Am. 
Rep.  1S4.  To  the  same  effect  arc  Deaderiek 
T.  WiUon,  6  Bast.  10S-13T ;  Latcit  t.  Brain- 
erd,  53  Vt  620;  and  Huylar  t.  Oragin  Cat- 
tle Co.  40  N.  J.  Eq.  302-306,  2  Atl.  274.  In 
the  latter  case  it  was  said: 

"Stockholders  are  entitled  to  inspect  the 
books  of  the  company  for  proper  purposes 
at  proper  times  .  .  .  and  they  are  en- 
titled to  such  inspection  though  their  only 
object  is  to  ascertain  whether  their  affairs 
whave  been  properly  conducted  by  the  direct- 
Z'ort  or  managers.  Such  a  right  is'nccessar^ 
to  their  protection.  To  say  that  they  have 
the  right,  but  that  it  can  be  enforced  only 
when  they  have  ascertained,  in  some  way 
without  the  books,  that  their  affairs  have 
been  mismanaged,  or  that  their  interests 
are  in  danger,  is  practically  to  deny  the 
right  in  the  majority  of  ea«es.  Oftentimes 
frauds  are  discoverable  only  by  examina- 
tion of  the  books  by  an  expert  accountant. 
The  books  are  not  the  private  property  of 
the  directors  or  managers,  but  are  the  rec- 
ards  of  their  transactions  as  trustees  for 
tlie  stockholders." 

^e  right  of  inspection  rests  upon  the 
proposition  that  those  in  charge  of  the  cor- 
poration are  merely  the  agents  of  the  stock. 
holders,  who  are  the  real  owners  of  the 
proper^.     Cineitmati     VoVttblatt    Co, 


Boffmeittar,  62  Ohio  St.  189-201,  48  L.  B. 
A.  732,  7S  Am.  Bt.  Bep.  707,  66  N.  E.  1033. 

It  is  suggested  in  argument  that,  if  the 
shareholder  has  this  right.  It  may  he  abused. 
In  that  he  may  make  an  improper  use  of  the 
knowledge  thus  gained.  There  is  nothing 
In  this  record,  however,  to  suggest,  by  way 
of  argument  or  testimony,  that  the  share- 
holder desired  the  information  which  the 
books  would  give  for  other  than  a  lawful 
purpose.  On  the  other  hand,  there  is  a 
distinct  finding  that  the  inspection  was  de- 
sired for  the  purpose  of  ascertaining  the 
true  financial  condition  of  the  bank,  and  for 
the  purpose  of  enabling  the  complainant  to 
find  out  the  value  of  his  stock,  and  whether 
its  business  was  being  conduct«d  according 
to  law.  There  Is  no  suggestion  that  the 
complainant  was  acting  in  bad  faith  or 
from  improper  motives,  or  that  he  was  seek- 
ing In  any  way  to  misuse  the  information 
which  the  books  would  afford  him.  We 
need  not  hold  that  there  may  not  be  drenm- 
stances  which  would  justify  the  courts  In 
withholding  relief  to  a  stockholder  seeking 
an  examination  of  the  hooks  and  aooounta 
of  the  bank.  In  the  case  before  ua  no  rea- 
son is  shown  for  denying  to  the  stockholder 
the  right  to  know  how  his  agents  are  eon- 
ducting  the  affairs  of  a  concern  of  which  ha 
Is  part  owner.  Many  legal  rights  may  be 
the  subjects  of  abuse,  but  cannot  he  denied 
for  tliat  reason.  A  director,  who  haa  the 
right  to  an  examination  of  the  books,  may  ^ 
abuse  the  confidence  reposed  in  him.  Cer-  >^ 
tainly  this  •possibility  will  not  be  held  to* 
justify  a  denial  of  legal  right,  If  such  right 
exists  in  the  shareholder.  The  possibility 
of  the  abuse  of  a  legal  right  affords  no 
ground  for  its  denial.  Stale  ea  rel.  DoyU  v. 
Laughttn,  63  Mo.  App.  642;  People  em  reL 
Orniel  T.  Ooldetein,  37  App.  Div.  650,  66  N. 
Y.  Supp.  306.'  The  text-books  are  to  the 
same  effect  as  the  decided  cases.  Cook, 
Stocka  &  Stockholders,  S  611;  Boone,  Bank- 
ing, t  236;  Angell  &  A.  Priv.  Corp.  607. 

It  does  not  follow  that  the  courts  wilt 
compel  the  inspection  of  the  bank's  hooka 
under  all  circumstances.  In  issuing  the 
writ  of  mandamus  the  court  will  exerdse  a 
Bound  discretion,  and  grant  the  right  under 
proper  safeguards  to  protect  the  interest* 
of  all  concerned.  The  writ  should  not  be 
granted  for  speculative  purposes,  or  to  grati- 
fy idle  curiosity,  or  to  aid  a  blackmailer, 
but  it  may  not  he  denied  to  the  stock- 
bolder  who  seeks  the  information  for  legiti- 
mate purposes.  Re  Bteinumy,  15B  N.  T. 
250,  46  L.  B.  A.  461,  63  N.  B.  1103;  Thomp. 
Corp.  fl  4412  et  eeg. 

We  are  unable  to  find  In  i  6211  (U.  8. 
Bev.  Stat.,  U.  S.  Comp.  SUt.  l&Ol.  p.  3408), 
requiring  report*  to  be  made  to  the  Com^ 
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troller  of  Ihe  Ouiren^,  or  In  |  S240  (U.  8. 
Comp.  Stat,  igoi,  p.  3616),  providing  for 
the  appointment  of  ozBrninen  to  inTcstl- 
gata  the  condition  of  iwtlonal  bank*,  any- 
thing which  cute  down  the  unutl  ooromon- 
Uw  right  in  ahaieholdera  la  aneh  corpo- 

In  f  6210  (U.  S.  Comp.  SUt.  1901,  p. 
S4B8)  it  ia  provided  that  a  list  of  etaare- 
holdera  Btialt  be  kept,  •ubjeot  to  Inspection 
bj  the  ehareholdan  and  oreditors  of  the 
corporation  and  the  offioera  authorised 
■Meas  taxes  under  state  authorilr.  The 
purpose  of  this  section  leems  obrions  In 
view  of  the  other  prorisiona  of  the  etatute, 
aothoriiing  taxation  by  the  state,  upon  the 
shareholder,— 9  6210  (U.  6.  Camp.  SUt 
1901,  p.  3502),—  and  providing  for  the  in- 
dividual Uabili^  of  the  shareholder  to  an 
■mount  equal  to  his  stock,  in  cases  of  In- 
wlveacy.  See.  6161  (U.  B.  Corap.  Stat, 
leOl.  p.  3466). 

This  court  haa  aaid  tliat  one,  if  not  the 
principal,  object  of  this  section  was  to  ae- 
qnire  information  as  to  the  shareholdera 
upon  wtwm  may  rest  individual  liability 
for  contracts,  debts,  or  other  engagements 
of  the  bank.    Pauly  r.  Stale  Loan  A  T.  Co. 

^  166   U.  8.   606.   60B-621,   41   L.   ed.   844, 

5  646-860,  IT  Sup.  Ct.  Hep.  465. 

■  It  is  true  that  for  some  purposes  ■  na- 
tiomU  bank  is  a  pnblio  inatitntJon,  notwith- 
■landing  it  is  the  subject  of  private  owner- 
ahip.  It  may  issue  bills,  which  circulate  as 
part  of  the  current  of  the  country.  It 
la  subject  to  examination,  and,  in  a  large 
measure,  to  the  supervision,  of  the  Comp- 
troller of  tbc  Currency.  It  ia  examined  at 
atated  periods,  and  may  be  the  subject  of 
special  examination  by  order  of  the  Comp- 
troller. But  it  is  owned  by  shareholders, 
like  other  banking  institutions.  It  is  sub- 
ject by  statute  to  be  sued  in  the  courts  of 
Uie  etate.  26  Stat,  at  L.  433,  chap.  666, 
U.  S.  Comp.  SUt.  1001,  p.  608.  There  ia 
nothing  in  the  banking  act,  as  we  read  it, 
which  limits  a  sbareholder  or  shareholders, 
seeking  knowledge  for  a  lawful  purpose  ol 
an  institution  in  which  they  have  a  pro- 
prietary interest,  to  an  application  to  the 
Comptroller  for  on  axaminatioD  by  a  public 
offioer  of  the  affaire  of  their  company.  A 
director  need  only  own  10  shares  of  the 
stock.  Ilev.  Btat.  |  6146,  U.  a  Corop.  Stat. 
1901,  p.  346-'!.  Tbe  directors  together  need 
not  necessarily  own  the  controlling  Interest 
la  the  bank.  Yet  it  U  contended  they,  or 
the  officers  of  their  choice,  may  deny  stock- 
holders tbe  privilege  of  Inspecting,  for  legit- 
imate purposes,  the  property  which  belongs 
to  them. 

But,  it  is  s^d,  the  right  of  the  shsrc- 
boldsr  to  inspect  the  books  la  out  off  by 


I  6241  (U.  B.  Oomp.  Stat  IMl,  p.  S01T), 
providing  "no  association  shall  be  subject 
to  any  visitorial  powers  other  thou  such 
as  are  authorized  by  this  title,  or  are  vested 
in  ths  courts  of  Justice."  We  on  onable 
to  find  any  deBnition  of  "visitorial  powers" 
which  can  be  held  to  Include  the  common- 
law  right  of  the  shareholder  to  inspect  ths 
books  of  the  corporation.  "Visitation"  la 
defined  by  Bourier  (Law  Diet.  vol.  2,  p. 
1190}  as  follows: 

"The  act  of  »T«.twi»j.ig  i]|to  the  afT^rs 
of  a  corporation. 

"The  power  of  visitation  is  applicable  only 
to  eeetesiasUeal  and  eleemosynary  eorpo- 
rationa.  1  Bl.  Ccan.  480.  The  visitation  of 
dvil  corporations  is  by  tbe  government  It- 
self, through  the  medium  of  tbe  courts  of 
justice.  See  2  Kent,  Com.  240.  Ia  the 
Unitwd  States,  the  legislature  is  the  visitor 
of  all  corporations  founded  by  It  for  publio 
purposes.  [Dartmouth  CotUge  v.  Wooi-g^ 
ioarO]  4  Wheat  618,  4  L.  ed.  620."  » 

'The  origin  and  nature  of  "visitotlal''* 
power  received  full  discussion  In  the  ease 
cited  by  Bouvier  from  4  Wheaton.  See 
opinion  of  Mr.  Justice  Story  In  Dartmouth 
Collefft  Cass.  4  Wheat  673,  4  U  ed.  668. 

The  meaning  of  this  section  was  beforo 
Judge  Baxter  in  the  case  of  Fint  Vol.  Bank 
V.  Hughta,  6  Fed.  737,  and  of  the  meaning 
of  the  term  "Srlsitorial  powers,"  as  used  in 
1  6241,  that  learned  Judge  said: 

"ViHitation,  in  law,  is  the  act  of  a  aupe- 
rior  or  superintending  offlcer,  who  visits  a 
oorporatitai  to  «acamine  into  its  manner  of 
conducting  business,  and  enforce  an  observ- 
ance of  its  laws  and  regulations.  Bunill 
deflnea  ths  word  to  mean  'inspection ;  super- 
intendNice;  direction;  regulation.'" 

At  common  law  tbe  right  of  visitation 
vras  exercised  by  the  King  as  to  civil  cor- 
porations, and  as  to  eleemosynary  ones,  by 
the  founder  or  donor.  1  Cooley's  Bl.  Com. 
481.  "In  the  United  States  the  legtslaturo 
is  the  visitor  of  all  corporations  created 
by  It,  where  there  ia  no  individual  founder 
or  donor,  and  may  direct  judicial  prooeed- 
inga  against  such  corporations  for  sudi 
abnaea  or  neglects  aa  would  at  common  law 
cause  a  forfeiture  of  their  charters."  1 
Cooley's  Bl.  Com.  482,  noU. 

In  tbe  case  before  us  the  supreme  court 
of  Utah  quotes  from  Merrill  on  Mandamus, 
follows : 

"Visitors  of  corporations  have  power  to 
keep  them  within  the  legitimate  sphere  of 
their  operations,  and  to  correct  all  abuses 
of  authority,  and  to  nullify  all  irregular 
proceedings.  In  America  there  are  very  few 
corporations   which    have   private    visitors, 

id,  in  the  absence  of  such,  the  state  la 
the  risitor  of  all  eorporatlons." 

DO  ease  or  euthori^  that  we  bava 
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bam  ■Me  to  find  Ima  Uum  been  •  definition 
irf  thli  right  which  would  include  the  pii- 
Tftte  right  of  the  ihaieholder  to  have  an 
•zamination  of  the  buaineBB  in  which  he  ia 
inteieated,  and  the  right  of  dieooveiy  oE 
^  the  methods  and  means  bf  which  the  agents 
n  of  the  corporation  are  oonducting  its  affairs. 
•  The  right  of  visitation*l>eing  a  public  right, 
existing  in  the  state  for  the  purpose  of  ex- 
amining into  tlie  conduct  of  the  corporation 
with  a  Tiew  to  keeping  it  within  its  legal 
powers.  Congress  had  in  mind,  in  passing 
this  section,  that  in  other  sections  of  the 
law  it  had  made  full  and  complete  provi- 
■ion  for  investigation  bf  the  Comptroller 
■Jt  the  Currency  and  examiners  appointed  by 
him,  and  authorizing  the  appointment  of  a 
receiver  to  take  possession  of  the  business 
with  a  view  to  winding  up  the  afi^airs  of 
the  bank.  It  was  the  intention  that  this 
statute  should  contain  a  full  code  of  provi- 
sions upon  the  subject,  and  that  no  state  law 
or  enactment  should  undertake  to  exercise 
the  right  of  visitation  over  a  national  cor- 
poration. Except  in  so  far  as  such  oorpo- 
ntion  was  liable  to  control  in  the  courta 
of  justice,  this  act  was  to  be  the  full  meas- 
ure of  visitoiial  power. 

That  the  statute  did  not  intend,  in  with- 
holding vieitorial  powers,  to  take  away  the 
right  to  proceed  in  courts  of  Justice  to  en- 
force such  recognized  rights  as  are  here  io- 
Tolved,  is  evident  from  the  language  used. 
If  the  right  to  compel  the  inspection  of 
books  was  a  well- recognized  eonunon-Iaw 
remedy,  as  we  have  no  doubt  it  was,  even 
If  included  in  visitorial  powers  as  the  terms 
are  used  in  the  statute,  it  would  belong  to 
that  class  "vested  in  courts  of  justice" 
which  are  expressly  excepted  Irom  the  in- 
hibition of  the  statute. 

Finding  nothing  in  the  set  of  Congress 
limiting  the  eonuuon-law  right  of  the  share- 
holder, we  think  that,  under  the  circum- 
stances of  this  case,  he  was  wrongfully 
denied  an  inspection  of  the  books  and  ae- 
eounts  of  the  bank  by  its  officers,  and  the 
judifment  of  the  Supreme  Court  of  Utah  it 
offirtned. 

(119  U.  S.  119) 
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ghlpptng  egeet  of  abKndoiinient  on 
ooBtFBct  of  nSrelshtBueBt. — The  JusUD- 
atils  abandoDincnt  el  a  veaiel  In  conseqaeDce 
of  the  daagera  of  the  less  Is  such  a  tenuncls- 
tliin  ol  Uie  contract  ot  sffrclshtmeat  as  sn- 
tltlea  the  careo  owners  to  refuse  to  go  on  with 
tne  vo7BBe,  at  least,  where  the  master  ho*  aot 
rejoined  the  ibtp  before  sDjoue  else  has 
taken  posteesloD,  or  baa  not  obtained  tbe 
vessel  sad  cargo  from  the  selvore  before 
tbe  earso  ewnera  hsve  aunoauced  their  ds- 


ON  WRIT  and  Croes  Writ  of  Certiorari 
to  the  Circuit  Court  of  Appeals  lot  tha 
First  Circuit  to  review  a  decree  whidk  af< 
firmed,  with  a  slight  modifleation,  a  decree 
of  the  Circuit  Court  for  the  District  of 
Massachusetts  which,  reversing  the  decision 
of  the  District  Court  for  that  district,  held 
that  tha  master  of  an  abandoned  veaad 
afterwards  reseued  by  salvors  was  entitled 
to  complete  the  voyage  and  earn  the  freight 
Retiertcd. 

See  same  oaae  below,  52  C.  C.  A-  19S,  114 
Fed.  307.  On  rehearing,  fiS  a  G.  A.  63S, 
132  Fed.  242. 

The  facta  are  stated  in  the  opinion. 

Uttert.  Jh  8.  Dalaer  and  F.  Omming- 
ham  for  Booth. 

ileitre,  Edward  8-  Dodce,  HBjrriMS> 
ton  PntiLBm,  and  Fraderio  Dodge  fat 
Black,     adminlstratrizt    and    Banqua    Da 

ifHsra.  Jk^ea  A.  Iiowell  and  JoIm 
Xowell  for  Hans  Andieasen,  daimaat^  eta » 

*Mr.  Justice  Holmes  delivered  tba  opinion 
of  the  court: 

This  case  cornea  here  by  certiorari  to  tha 
circuit  court  of  appeals.  Tbe  decree  In  (hat 
court  was  made  in  a  cause  in  which  wera 
consolidated  four  suite:  A  libel  for  sal- 
vage against  tbe  Eliza  Lines,  her  cargo  and 
freight;  a  libel  for  possession  by  the  cargo 
owners  agalnat  the  cargo;  a  libel  by  the 
master  against  cargo  and  cargo  owners 
for  freight  and  general  average;  and  a 
libel  by  a  bottomry  lender  against  the 
vessel  and  freight  The  Eliza  Linee,  a  Nor- 
wegian bark,  was  bound  on  a  voyage  from 
Pensacola  to  Montevideo  with  a' cargo  of 
lumber,  under  a  charter  party,  "the  dangera 
of  the  seas,  fire,  and  navigation  always  mu- 
tually excepted."  It  was  abandoned,  justi- 
fiably, in  consequence  of  dangers  of  the  seaa, 
and  was  afterwards  picked  up  by  salvors 
and  brought  into  Boston  on  September  IS, 
1S89.  The  master  was  noticed  by  the  own- 
ers, and  cams  on  from  St.  John,  New  Bruna- « 
wick,  arriving  on  September  21.  The  eargoS 
ownera'fWard  ft  Company)  and  tha  master" 
both  demanded  possession  of  the  cargo  front 
the  salvors,  but  the  salvors  retained  poa- 
session,  and  filed  their  libel  for  salvage  on 
September  26.  The  next  day  the  master 
filed  a  claim  for  ship  and  cargo,  and  within 
an  hour  Word  ft  Company  filed  their  claim 
for  the  cargo,  as  above  mentioned.  On  Oo>' 
tober  0  the  vessel  was  delivered  to  the  mas- 
ter, and  on  October  IS  tbe  master  moved 
for  a  delivery  ot  the  cargo  to  him  upon 
stipulation,  in  order  to  resume  his  voysge, 
while  Ward  *  Company  moved  that  the 
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tmxgo  be  BoM,  on  tbe  gmmd  that  its  value 
was  rapldlj  diminuhiiig  b^  reaaon  of  char- 
ges and  cost*.  The  former  motion  waa 
d^ed  and  the  latter  granted  on  November 
16.  On  November  27  the  master  filed  his 
libel  for  freight  and  general  average.  The 
circuit  court,  reversing  the  decision  of  the 
district  court,  held  that  the  master  should 
have  been  alloired  to  complete  the  voyage 
and  earn  freight,  and  charged  the  cai^ 
owners  peraonally  with  the  net  freight  that 
would  have  been  earned,  with  other  particu- 
lars not  necessary  to  mention.  61  Fed.  303, 
102  Fed.  1S4.  The  decree  was  affirmed 
with  a  slight  variation  by  the  circuit  court 
of  appeals.  52  G.  C.  A.  105,  114  Fed.  307. 
The  question  is  whether  the  abandonment 
of  the  vessel  by  the  master  and  crew  gave 
the  cargo  owners  a  right  to  refuse  to  go  on 
with  the  voya^  in  tbe  circumstances  dis- 
dosedj  in  other  words,  whether  the  cargo 
owners  properly  were  treated  as  guilty  of 
■  brcadi  of  contract  for  preventing  the  con- 
ttnnaoce  of  the  voyage  by  their  refusal  and 
bj  proenring  a  sale.  It  will  be  noticed  that 
the  decree  must  stand  on  the  ground  that 
the  contract  was  broken  by  tbe  cargo  own- 
era,  and  that  the  shipowners  were  cntitlod 
to  recover  under  it,  although  the  voyage 
was  not  completed.  The  decree  was  not 
upon  a  new  contract,  sudi  as  it  was  at- 
tonpted  to  set  up  in  Hopper  v.  Bvrneta,  L. 
H.  1  C.  P.  Div.  137,  or  upon  the  analogy  of 
a  qwtntuim  tner^it  at  common  law,  which 
was  expressly  disavowed.  The  very  foun- 
dation of  a  recovery  upon  the  latter  ground 
k  that  the  express  contract  is  out  ot  the 
^way,  but  that  a  benefit  has  been  received 
nwblch  ought  to  be  paid  for.  Therefore,  in 
•  such  a  case  the  recovery  cannot  erceed'the 
benefit,  ss  often  has  been  explained  In  the 
books.  Oillia  v.  Cale,  177  Haas.  684,  50 
N.  E.  46G;  Keener,  Quasi -Contracts,  chap. 
4.  Bee  Flahertij  v.  Doane,  ]  Low.  Dec.  148, 
ISO,  Fed.  Gas.  No.  4,649.  In  the  ease  at 
bar,  while  the  district  court  allowed  freight 
pro  rata  as  a  charge  on  the  proceeds  of  the 
cargo,  the  circuit  court  of  appeals  held  the 
cargo  owners  personally  for  a  sum  much  cs- 
eeeding  that  amount,  and  therefore  much 
exceeding  the  benefit  actually  received.  It 
will  not  be  necessary  to  consider  the  decree 
of  the  district  court,  since  that  was  not  ap- 
pealed from  by  the  cargo  owners,  and  we 
■ball  not  discuss  tbe  effect  of  the  judicial 
sale,  as  it  is  not  necessary  in  the  view 
whidi  we  take. 

Here  is  no  doubt  that  the  English  de- 
eistons  confidently  assert  the  cargo  owner's 
right  to  refuse  to  go  on.  They  mfiy  be 
read  in  the  reports,  and  there  ia  no  need  to 
do  more  than  to  refer  to  them.  The  ArTio, 
B  Asp.  Mar.  L.  Cas.  6;  The  Leptir,  5  Asp. 
Ifar.  Ik  Oaa.  411;  The  Arffonaul,  Shipping 


Gazette,  Weekly  Summary,  Dec  G,  18S4,  p. 
776;  The  Cilo,  L.  E.  7  Prob.  Div.  6;  The 
Kathleen,  L.  R.  4  Adm.  &  Feci.  260.  The 
only  point  which  they  leave  open  is  wheth- 
er, if  the  master  should  get  the  abandoned 
vessel  and  cargo  back  from  the  salvors 
before  the  cargo  owners  had  declared  an 
election  to  end  the  contract,  he  might  in 
that  way  revive  his  right  to  finish  the  voy- 
age. On  that  point  it  is  enough  to  say  here 
that  If  the  English  rule  is  right,  then,  even 
if  there  is  any  such  qualification  to  it,  the 
exception  must  depend  upon  something  mora 
substantial  than  a  few  minutes'  priority  in 
filing  a  libel,  when  neither  master  nor  cargo 
owner  has  possession  either  of  cargo  or 
ship,  as,  plainly,  neither  had  in  this  case. 

The  right  of  cargo  owners  to  treat  the 
contract  as  ended  by  the  abandonment  of 
the  ship  was  asserted  much  earlier  than 
the  English  cases  by  Judge  Ware  in  Leicia 
V.  Tht  Elizabeth  d  Jane,  1  Ware,  41,  Fed. 
Cas.  No.  3,321,  and  earlier  stUl  by  Mr. 
Story,  before  he  became  a  justice  of  this 
court,  in  his  Edition  of  Abbott  on  Ship- 
ping (1810),  pp.  338,  512,  citing  Dunnetl 
V.  Tomhaggn,  3  Johns.  1G4,  and  Mason  v. 
The  Slaireau,  2  Cranch,  240,  2  L.  ed.  26«.a 
We  see  nothing  in  The  TiathanUl  Hooper,  S 
3  Sumn.  642,  Fed.  Cos.  No.  10,032,'sufficient  * 
to  prove  that  he  changed  hie  opinion.  That 
ease  is  cited  in  3  Kent,  Com.  13th  ed.  228, 
along  with  Pott  v.  Roiertton,  1  Johns.  24, 
in  which,  and  in  Dttnnett  v.  Tomhagen,  S 
Johns.  164,  the  supreme  court  of  New  York 
and  Chief  Justice  Kent  took  the  same  gen- 
eral view,  subject  to  the  question  whether 
there  might  be  a  recovery  on  a  quantum 
mervii  when  benefits  were  accepted  under 
the  contract,  in  spite  of  a  failure  of  com- 
plete performance.  See  Coze  v.  Baltimore 
Jftt.  Co.  7  Cranch,  358,  302,  3  L.  ed.  370, 
371;  3  Kent,  Com.  220.  Other  cases  are 
Smith  V.  7'fte  Ifanennilo,  Fed.  Cas.  No.  13,- 
075;  Tht  James  Uartxn,  88  Fed.  640.  See 
also  3  Kent,  Com,  ISS.  In  short,  we  are 
aware  of  no  decision  in  this  country  or  in 
England  before  the  present  case  which  casta 
any  doubt  upon  the  rule. 

Tt  was  thoug'ht  by  the  circuit  court  and 
circuit  court  of  appenia  thut  the  doctrine 
so  unanimously  sanctioned  by  so  many  of 
the  most  erninent  judges  of  this  country 
and  of  England  is  unjust;  and  tlio  case  w.is 
put  of  a  long  voyrige  nearly  completed  and 
the  ship  and  cargo  Bub?eq>ipntly  brought 
by  salvors  intact  to  the  port  of  destination. 
But  we  are  of  opinion  that  there  is  no  in- 
justice in  holding  that  what  excuses  the 
ship  excuses  the  carfjo,  and  that  the  rule  Is 
in  accord  with  the  general  principles  of  con- 
tract. Subject  to  the  question  whether  the 
cargo  owners  broke  their  contract,  it  seems 
to  ns  more  unjust  to  charge  them  personally. 
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in  faToT  of  tlioH  who  fallad  to  eomplete  die 
TOjage  Aa  oaiit«niplated,  with  %  mua  much 
exceeding  the  beiiefl.t  whloh  the  c>r^  own- 
en  Teceired  from  what  was  done.  Of 
oourse,  it  is  desirable.  If  there  is  no  injus- 
tice, that  the  miritima  law  of  this  country 
and  of  Bngland  should  agree. 

To  begin  at  a  distaaoe,  a  repudiation  of 
ft  contract,  amounting  to  a  breach,  war- 
rants the  other  part;f  in  going  no  further 
in  performance  on  bis  side.  Bothm  t. 
Bont,  1T8  U.  B.  1,  44  L.  ed.  BSS,  SO  Sup. 
Ct.  Rep.  780.  But  the  same  thing  is  true 
of  an  absolute  repudiation  not  amounting 
to  a  breach.  Frost  T.  Knight,  L.  B.  7 
Exch.  Ill,  113 ;  Pkillpott*  y.  Bvont,  S  Meet. 
t  W.  47G,  477;  BaUou  v.  BttHng;  ISO 
^Uass.  307,  309. 

M  It  appears  to  us,  and  we  shall  try  to 
•  prove,  that  an  •abandonment  of  the  ship 
must  be  regarded  as  a  renunciation  of  the 
contract,  even  if  not  a  repudiation  of  its 
terms  as  binding.  It  is  an  overt  act  wbioh 
la  more  tbau  an  attempt  to  give  up  the  voy- 
age. It  not  merely  makes  the  completion 
of  the  voyage  so  Improbable,  bf  reason  of 
the  helplessness  in  which  the  ship  is  left 
and  the  intent  with  which  the  act  ia  done, 
M  practically  to  destroy  the  value  of  the 
eontract  to  the  cargo  owner  (see  Bioift  A 
Co.  V.  United  Btatet,  IBB  U.  &  376,  308,  4B 
L.  ed.  51B,  624,  25  Sup.  CL  Rep.  270),  it 
la  a  present  failure  to  do  what  the  oontraet 
requires,  if  the  purpoaea  of  the  contract 
are  to  be  carried  out.  The  requirement  is 
ahown  bf  tlie  fact  that  the  abandonment 
would  be  a  cause  of  action  unless  Jnstlfled. 
It  not  only  would  be  a  t>reach  of  contract, 
but  no  one  questions  that  it  would  author- 
Im  a  teaeiBsion  of  the  ooutract  on  the  other 
■ids,  which  not  every  breach  of  contrast 
does.  That  it  would  authoriia  rescission 
or  refusal  to  allow  the  mEutei  to  change 
Us  mind  It  the  vessel  waa  saved  shows 
that  a  continuous  intent  and  effort  to  go 
An  with  the  voyage  is  an  essoitial  condition 
to  the  obligation  to  pay  freight.  It  shows, 
what  needs  no  llluatration,  that  tjie  contin- 
uous care  of  the  master  is  the  main  object 
«f  the  cargo  owner's  interest  In  the  con- 
tract. By  the  general  principle!  of  eon- 
tract,  an  open  cessation  of  performance, 
with  the  Intent  to  do  no  more,  even  if 
Justified,  excuses  the  other  party  from  fnr- 
ther  performance  on  hia  side.  The  prln- 
dple  is  not  peculiar  to  charter  parties,  it  Is 
illustrated  In  other  part*  of  the  law.  See 
£oehm  T.  Horal,  17S  U.  a  1,  44  L.  ed.  SM, 
80  Sup.  Ct.  Rep.  730. 

In  the  ease  at  bar  the  resael  waa  aban- 
doned with  the  intent  not  to  return  to  her 
or  to  complete  the  voyage^  This  is  admit- 
ted, If  adicfsaion  be  necessary,  by  the  tes- 
timony of  the  master.    Of  course  it  Is  not 


disputed  that  the  cmnpletion  of  the  voyage 
and  dellveiy  of  the  cargo  are  absolute  con- 
ditions to  the  undertaking  to  pay  freight, 
by  the  ecpreas  terms  of  the  contract  and 
the  familiar  rule  of  law.  3  Kent,  Com. 
220,  228.  The  master  left  ship  and  cargo 
to  their  fate,  and  we  cannot  doubt,  although 
it  waa  denied,  that,  after  he  had  done  so, 
if  the  cargo  owners  had  been  the  salvors,  ^ 
they  could  have  treated  the  voyage  ae  at  an  n 
end.  The  ground  must  be  that  tbe*aban-* 
donmmt  was  more  than  an  attempt,  or  a 
mere  offer  of  rescission,  which  might  be  re- 
voked by  the  master  before  acceptance,  and 
that  It  was  an  unequivocal  departure  from 
the  conditions  which  the  contract  imposed. 
If  the  abandonment  bad  been  unjustified 
and  a  breach  of  contract,  of  course  it  would 
not  have  ended  the  oontraet,  but  would 
have  left  the  dioice  whether  to  end  it  or 
not  to  the  cargo  owner.  If  justified,  the 
simplest  view  would  be  that  it  was  so  be- 
cause the  contract  authorized  the  master 
to  end  it  when  prevented  from  performanca 
t^  perils  of  the  sea,  and  that  the  contract 
was  ended.  But  at  all  events,  as  oontrol 
of  the  ship  and  voyage  waa  given  up  and 
never  rq^ined,  the  abaiid<Hmient  at  least 
gave  an  Irrevocable  power  to  the  cargo  own- 
ers to  decline  to  be  further  bound.  Bee, 
in  addition  to  oeea  aited  above,  3  Kent, 
Com.  190.  The  opposite  view  must  be  that 
the  master  still  is  bound  to  go  on  witli 
the  voyage  notwithstanding  his  justifiable 
abandonment,  if  a  ehanee  should  turn  up.-^ 
a  view  whi^  leaves  his  duties  in  a  very 
ambiguous  shape;  or  elee  that  the  master 
baa  the  ehoioe,  which  gives  the  eleetlon 
to  the  par^  whose  act  haa  made  the 
trouble,  as  against  the  party  that  has  done 
nothing  and  has  had  nothing  to  say. 

If  it  be  true  that  if,  on  the  other  hand, 
the  master  had  rejoined  the  ship  before 
anyone  else  had  taken  poasesslon,  or  had 
got  it  back  from  the  salvcos  before  the 
cargo  owners  had  beem  heard  from,  he 
might  have  had  a  right  to  eomplete  the 
voyEige,  the  ground  must  be  that  the  law 
would  not  insist  on  a  technical  breaeh  of 
condition  when  there  had  been  no  substao- 
tial  change  of  elreumatancea  and  no  harm 

The  argument  cm  the  other  side  oonsista 
largely  in  the  attempt  to  treat  leaving  the 
ship  under  stress  of  perils  of  the  sea  as 
not  diatinguiahable  on  principle  from  be-. 
ing  torn  bodily  away  from  It  by  tempest.' 
This  ia  one  of  the  oldest  fallacies  of  the 
law.  The  difference  between  ^the  two  la 
the  difference  between  an  act  and  no  act. 
The  distinction  is  well  eettled  in  the  par- 
allel Instance  of  dureaa  by  threats,  as  dis- 
tinguished frcHn  overmastering  physical 
force  applied  to  a  man's  body  and  impart 
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Nfaig  to  tt  the  mirtloii  vragtA  to  be  &ttrflnited 
•  to  him.  In  the  former  com*  there  is  n 
diolce  and  therefore  aa  ftct,  no  leM  when 
the  motive  commonly  ii  recogniied  aa  yerj 
strong  or  even  generallj  orerpowering, 
than  when  it  ie  one  which  would  affect  the 
particular  person  onI;f,  and  not  the  public 
at  large.  It  has  been  beld  on  this  ground 
that  duresa  created  hj  fear  of  Immediate 
death  did  not  excuse  a  treapass.  Gilbert 
T.  Stone,  Alejn,  36,  Btyie,  72 ;  Soott  t.  BJup- 
Imd,  2  W.  Bl.  802,  896.  See  Iftlt^r  t. 
Borton,  152  Mass.  S40,  647,  10  I^  R.  A. 
116,  23  Am.  St  Rep.  860,  26  N.  G.  100.  It 
has  been  bald  that  a  similar  plea  in  the 
cs*e  of  shipwredced  men  at  sea  did  not 
prevent  the  killing  of  one  of  tbem  from  be- 
ing murder.  Queen  y.  Dudley,  Lk  R.  14 
Q.  B.  Div.  E73.  Bee  Vnited  State*  v. 
HoImM,  1  Wall.  Jr.  1,  Fed.  Cas.  No.  16- 
3B3.  It  is  clear  that  a  contract  induced 
bj  luch  fear  ia  voidable  only,  not  void,  and 
that  the  ground  ot  avoidance  being  like 
fraud,  that  the  part7  haa  been  subjected 
to  an  Improper  motive  for  action,  when 
that  motive  has  been  creat«d  by  a  stranger, 
and  is  nnlcnown  to  the  party,  the  contract 
atands.  Eeilwey,  1S4  a.  pi.  S,  Fairhanka 
v.  Snow,  146  Mass.  1S3,  1  Am.  St.  Rep. 
446,  13  N.  E.  696.  So  a  oonreyance  induced 
by  duress  ii  operative  until  avoided,  sjid 
cannot  be  set  aside  when  the  property  has 
passed  to  a  purchaser  without  notice. 
Bainbrigge  v.  Browne,  L.  R.  19  Ch.  Div. 
IBB,  107 ;  J!  Wma,  Vend.  A  P.  767;  OTorfc  v. 
Feaae,  41  N.  H.  414.  The  distinction  U  aa 
old  as  the  Roman  law.  Tameit  ooaotui 
VDltii.  D.  4,  2.  21,  g  S;  1  Windscheid, 
Pandekten,   I   80. 

The  same  principles  which  apply  to  the 
making  of  a  contract  apply  to  the  broach  of 
it  and  to  nonperformance  of  the  conditions 
attached  to  performance  on  the  other  side. 
The  contract  before  ua  by  construction 
provides  that  an  abandonment  ot  the  voy- 
age in  consequence  of  the  perils  of  the  sea 
■hall  not  be  an  actionable  breach,  but  it 
equally  providea  that  a  comjdetlon  of  the 
voyage  shall  be  an  absolute  condition  to 
the  right  to  freight.  The  same  absolute- 
DeH  attaches  the  further  condition  implied 
from  the  flrat,  that  the  effort  to  complete 
tlM  voyage  shall  not  be  given  up  volunta- 
rily, midway. 

liie  argument  urged  to  tht  effect  that 
the  cargo'a  liability  to  general  average  cre- 
ated a  light  to  have  the  voyage  finished, 
Nkowevar  it  might  bare  been  otherwise, 
?  does  not  need  an  •extended  answer.  The 
•argo  owners  had  the  same  right  to  treat 
tlM  contract  aa  ended  as  against  a  ship- 
owner who  had  cut  down  a  mast,  that  they 
would  have  had  against  one  who  had  made 
I    for   the   oonunon   good,    nw 


contract  is  0»  supreme  source  of  mutnal 
rights,  and  cannot  be  overridden  by  the 
Inci  doits    of    its    perfarmance. 

The  case  was  brought  here  by  the  cargo 
owners  to  get  rid,  if  possible,  of  the  person- 
al liability  imposed  by  the  circuit  court. 
As  this  court  is  of  opinion  that  the  person- 
al liability  should  not  have  been  Imposed, 
no  other  question  needs  consideration  here. 

Decree  revfreed. 

Mr.  Justice  Brown,  with  whom  were 
Mr.  Justice  Harlaii,  Mr.  Justice  HcKan- 
w»,  and  Mr.  Justice  Day,  dissenting: 

Underlying  all  the  questions  connected 
with  the  libel  of  Ward  ft  Company  for  the 
pOBseseion  ot  the  cargo,  and  that  of  And- 
reasen,  in  the  nature  of  a  cress  libel  against 
the  cargo  i»  rem,  and  against  Ward  k  Com- 
pany in  pertonam,  for  freight,  is  the  prop- 
osition that  the  sbandoument  of  the  vessel 
by  the  maat«r  and  crew  operated  as  a  dis- 
solution of  the  contract  of  affreightment, 
and  authorized  Ward  ft  Company  to  re- 
claim possession  of  the  cargo,  either  freed 
altogether  from  any  claim  for  freight,  or 
upon  the  payment  of  a  pro  rata  freight 
to  Boston. 

The  general  principles  applicable  to  a 
contract  of  aflr^ghtment  are  entirely  well 
settled;  but  it  may  not  be  amiss  to  re- 
state such  of  them  as  bear  upon  the  effect 
of  an  abandonment  at  sea,  and  snbaequent 
rescue  of  the  vessel.  The  contract  is  an 
entire  one,  and  cannot  be  apportioned,  un- 
less by  consent  of  the  parties.  The  Wa- 
thaiM  Booper,  3  Sumn.  642,  5S4,  fed.  Caa. 
No.  10,032;  Hunter  v.  Priruep,  10  East. 
376,  304;  Poat  v.  ffobsriaon,  1  Johns.  24,  2S. 
From  the  moment  the  cargo  is  delivered 
to  the  vessel,  each  is  bound  to  the  other  for 
the  performanoe  of  the  contract  The  ship- 
per cannot  raoover  hia  cargo  except  upon 
the  payment  of  full  freight  Tindall  r. 
Tavl^>  4  El.  ft  Bl.  219.  Neither  can  the  „ 
vesed  demand  any  portion  of  the  freight" 
ontil  the  cargo  ia  delivered  at  the  port'of* 
destination.  If  the  vessel  meet  with  dis> 
aster  at  sea,  and  put  Into  a  port  of  refuge 
she  is  entitled  to  retain  the  cargo  for  a 
reasonable  time  for  repairs,  or  to  tranship 
it  to  another  vessd,  in  order  that  her  freight 
may  be  earned.  The  Boblometen,  L.  R.  1 
Adm.  ft  Bed.  203;  1  Parsons,  Shipping, 
175,  231;  Cargo  v.  Oatam,  Brown,  ft  I^  167, 
178.  If,  however,  the  master  of  the  vessel 
is  willing  to  *urr«nder  the  cargo  at  an  ia- 
temedlate  port,  and  the  shipper  is  will- 
ing to  noeiva  It,  he  may  do  so  upon 
payment  ot  a  pro  rota  freight  In  other 
words,  the  parties  may  substitute  a  new 
contract  for  tiie  ori^nal  one.  Neither 
par^,  however,  can  be  compelled  to  this 
eonna.    Foet  v.  ilobertson,  1  Johns.  24,  27. 
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If  ft  be  OHM  granted  that,  in  com  of 
shipwreck  or  other  disaster,  the  contract  of 
affreightment  is  not  dissolved,  and  the  au- 
tbOTitiea  on  this  question,  both  in  this 
eountrj  and  in  England,  settle  this  beyond 
controversy  {Cargo  t.  Qalam,  Brown.  &  L. 
167;  Shipton  v.  Thornton,  9  Ad.  &  El.  314, 
335),  it  is  dilTicuIt  to  see  why,  on  principle, 
a.  compulaory  abandonment  at  sea  should 
work  a  different  result,  provided  the  vessel 
be  ultimately  rescued  and  taken  into  port. 
The  abandonment  is  but  a  feature  of  the 
disaster,  and  is  no  abandonment  at  all  of 
the  ship  and  cargo  in  the  sense  in  which 
that  word  is  used  in  tbe  law  of  marine  in- 
surance, where  a  vessel,  after  such  disaster. 
Is  abandoned  to  the  underwriters.  Thomo- 
ly  T.  Bebaon,  2  Barn.  &  Aid.  613,  SIB.  In 
mch  case  the  abandonment  is  a  voluntary 
and  complete  surrender  of  the  ship  and 
cargo,  and  of  all  right,  HUb,  and  interest 
thereto,  and  the  underwriter  becomes  the 
pwner,  with  all  the  rights  and  liabilities 
incident  to  such  ownership.  It  is  true  it 
bas  been  held  that  the  underwriter  may  de- 
cline to  accept  such  abandonment,  and  may 
repair  the  vessel  end  return  it  to  the  owner, 
but  that  does  not  change  the  character  of 
tbe  abandonment. 

The  saoie  may  be  said  of  the  throwing 
•verboard  of  portions  of  a  cargo  of  perish- 
able articles,  on  account  of  rottenness,  pu- 
trescence, or  threatened  danger  to  the  rest 
of  tbe  cargo.  But  the  case  under  consid- 
eration i*  more  nearly  analogous  to  the 
Jettison  of  valuable  cargo  for  the  purpose 
^of  relieving  the  ship  or  preventing  her 
Nfrom  drifting  ashore.  This  bas  never  been 
•  supposed  to  work  any  change  in  the  owner- 
ship or  an  abandonment  of  the  property, 
although  it  may  subject  it  to  the  claim  of 
salvors,  who  may  subsequently  rescue  it. 
rfc«  Kathleen,  L.  R.  4  Adm.  &  Eccl.  260, 
£78.  The  abandonment  of  the  ahip  and 
cargo  in  this  case  did  not  operate  as  a 
transfer  of  the  property  to  anyone  who 
should  rescue  It,  but  was  an  involuntary 
abandonment,  of  tbe  voyage,  a  relinquish- 
ment of  any  present  intention  to  continue 
it,  and  a  flight  from  the  vessel  to  save  the 
lives  of  the  crew,  and  for  the  purpose  of 
obtaining  a  supply  of  fresh  water.  If  tbe 
abandonment  have  the  effect  claimed  for 
it,  of  dissolving  the  contract  of  affreight- 
ment, logically  it  would  have  that  effect 
from  the  moment  the  master  and  crew  were 
transferred  to  the  schooner  which  took  tbem 
off;  but  it  will  not  be  doubted  that  if,  with- 
in an  hour,  a  steam  tug  had  hove  in  sight 
and  offered  to  take  the  abandoned  vessel 
in  tow,  the  rights  of  the  master  and  owner 
mnild  have  remained  unimpaired,  except 
for  the  claim  for  salvage.  In  our  view 
it  would  make  no  diSerenoe  wliether  the 


master  had  hired  a  steam  tug  to  tow  her  to 
a  place  of  safety,  or  whether,  after  the 
master  and  erew  had  left  her,  a  veesel  bad 
come  along,  picked  her  up,  and  towed  oT 
navigated  her  to  a  harbor  of  refuge. 
Granting  that  tbe  master  and  crew  left 
her  witi  no  intention  of  returning,  such 
intention  was  caused  by  tbe  belief  on  his 
part  that  she  was  a  total  loss.  But  if 
the  eircumstaneea  were  so  changed  that 
she  did  not  become  euch,  we  see  no  reason 
why  he  was  not  entitled  to  chsnge  liis  mind 
In  that  particular,  provided  that  he  aoted 
with  lufScient  promptness)  and  intervening 
rights  had   not  accrued. 

The  facts  of  this  case  show  that,  as  soon 
as  the  master  learned  of  the  rescue  of  tlw 
vessel,  he  went  to  Boston,  arriving  Septem- 
ber 21,  two  days  after  the  bark,  went 
aboard  the  vessel,  announced  Itis  intention 
of  completing  the  voyage,  and,  the  day 
after  the  libel  for  aalvage  was  Sled,  in- 
terposed a  claim  for  ship  and  cargo,  in 
which  he  alleged  that  he  was  entitled  to 
the  possession  of  the  cargo  of  hard  pine 
lumber  then  on  board  of  her,  having  given 
bills  of  lading  for  it,  and  being  obliged  by„ 
the  terms  of  such  bills  of  lading  to  de-^ 
liver  said  cargo  at  Montevideo,  in  the  prov-» 
ince  of  Uruguay.  There  was  manifestly  no 
lack  of  diligence  here,  although  the  agent* 
of  Ward  &  Company  Gted  a  claim  to  the 
cargo  later  on  the  same  day,  and  on  Oo- 
tober  18  filed  a  libel  for  possession,  and 
moved  for  a  sale  of  the  cargo.  The  ques- 
tion was  thus  squarely  presented  as  to 
which  of  these  parties  was  entitled  to 
the  cargo,  which  was  manileatly  dependent 
upon  the  other  question,  whether  the  con- 
tract of  affreigliLment  was  still  in  existence. 
That  there  was  no  definite  intention  of 
abandoning  the  lien  of  the  ship  upon  the 
cargo  is  shown  by  the  fact  that,  a*  eoon 
as  the  master  waa  informed  that  the  ve»- 
Bel  had  been  rescued,  he  took  inunediata 
steps  to  recover  possession  of  the  cargo. 

The  American  cases  upon  the  effect  of 
abandonment  of  a  vessel  at  sea  upon  the 
contract  of  afTrcightment  are  not  of  any 
great  value,  as  the  subject  is  not  fully  dis- 
cussed in  any  of  them,  and  the  question  was 
not  presented  in  the  aspect  in  which  it  is 
tiefore  us  In  this  case.  In  Letoia  v.  Th« 
Elizabeth  £  Jane,  1  Ware,  41,  Fed.  Cas. 
No.  S,321,  the  petition  was  for  wages, 
which  were  denied  upon  the  ground  tliat 
the  vessel  had  been  abandoned  and  no 
freight  had  been  earned.  The  case  of  Th« 
Nathaniel  Hooper,  3  Sumn.  642,  Fed.  Caa. 
No.  10,032,  is  still  more  indefinite  in  its 
treatment  of  the  subject  herein  involved. 
So,  in  the  case  of  Dunttett  *.  Tomhagait,  3 
Johns.  164,  wages  were  denied  to  the  seoi- 
men  because  no  freight  was  earned  on  tba 
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liomeward  vo^ttge,  no  p^rt  of  tbe  ea.rgo  be- 
ing delivered  by  the  ship. 

In  Post  V.  RoherUon,  I  Johni.  24,  the 
Teasel  waa  abandoned  after  performing 
three  fourths  of  her  homeward  vo;fage,  was 
rescued  by  aalTOri,  and  brought  into  port, 
where  the  cargo  was  sold,  and  the  proceeds 
paid  to  the  salvors  and  owners.  It  was 
held  that  this  waa  not  such  a  delivery  of 
tbe  cargo  as  would  entitle  the  shipowners 
lo  majntain  an  action  on  the  chafter  party 
for  full  freight.  Hie  ease  turned  largely 
upon  the  form  of  action, — covenant, — and 
the  court  was  inclined  to  the  opinion  that 
■o  action  might  have  Iain  for  a  quantum 

^  In  none  of  these,  cases  was  the  question 
JJdlscuBsed  as  to  tbe  power  of  the  master  to 
•  leelaim  possession  of  the  cargo  at  the 'port 
of  refuge  in  order  to  earn  his  freight,  it 
being  seemingly  assumed  that  the  wreck  and 
abandonment  of  the  vessel  bad  dissolved  all 
eontraete,  and  especially  that  of  the  sea- 
mtm,  who  attempted  to  enforce  their  lien 
apcM  the  cargo  before  freight  had  been 
earned  by  its  delivery  *t  the  port  of  des- 
tination. 

It  may  be  frankly  admitted  that  the 
English  cases  lay  down  the  rule  that  the 
abandonment  of  the  vessel  puts  an  end  to 
the  contract  of  afTreightment,  or,  at  least. 
It  gives  the  owner  of  the  cargo  an  option 
to  do  so.  The  case  of  Tha  Kathleen,  L.  R. 
4  Adm.  &  Eecl.  269,  is  the  earliest  upon  the 
subject,  and  asserts  a  principle  which  has 
been  followed  in  the  subsequent  English 
eaees.  The  Kathleen  had  left  Charleston 
with  a  cargo  of  cotton  bound  for  Bremen, 
and  when  in  the  English  channel  suffered  a 
collision  with  another  vessel,  for  which 
the  Kathleen  waa  in  nowise  to  blame. 
On  the  following  day  she  was  abandoned 
by  her  crew,  and  rescued  by  salvors,  talc- 
oi  to  Dover,  and  sued  for  salvage.  The 
owners  of  the  Kathleen  applied  for  leave 
to  bond  the  cargo  in  the  salvage  suits. 
In  order  that  they  might  carry  the  same 
to  its  destination.  The  court  ordered  the 
cajgo  sold,  on  the  ground  that  it  was  de- 
teriorating fast  through  the  damage  sus- 
tained by  salt  water.  A  suit  for  freight 
was  subsequently  instituted  by  the  owners 
of  the  vessel.  Sir  Robert  Phillimore  held 
that  the  original  contract  between  the  own- 
ers of  the  ship  and  cargo  waa  at  an  end,  and 
that  no  freight  was  due;  »nd,  in  answer 
ta  the  claim  of  pro  rata  freight,  observed 
that  the  title  to  such  pro  rata  freight  miut 
arise  out  of  a  new  contract  with  the  ship- 
owner, to  which  both  parties  assent,  and 
M  neither  party  assented,  pro  rata  freight 
was  not  due.  In  view  of  the  fact  that  at 
iMst  seven  eighths  of  the  voyage  had  been 
performed,    that  the   eoUioton   which   put 


an  end  to  the  rt^aga  waa  not  tn  anywisa 
the  fault  of  the  Kathleen,  that  she  wae 
taken  into  a  port  in  the  immediate  neigh- 
borhood, and  that  tbe  vessel  stood  ready  to 
take  the  cargo  on  to  Bremen  and  earn 
her  freight, — we  are  not  favorably  im- 
pressed with  the  natural  justice  of  a  deci- 
sion which  denied  even  pro  rata  freight  to 
the  master.  ■• 

The  ease  of  TAe  Cito,  L.  E.  7  Prob.  Div.2 
5,  was  much  like  that  of  the*  Kathleen,* 
which  waa  followed  by  the  court  of  appeals 
in  an  opinion  by  Lord  Justice  Brett,  sub- 
sequently Lord  Esher.  The  Cito,  on  a  vc^- 
age  from  Wilmington  to  Bott«rdam,  with 
a  cargo  of  resin  in  barrels,  was,  owing  to 
the  peril  of  the  sea,  abandoned  by  her 
crew  off  the  American  coast.  She  wsM 
Hubsequently  picked  up  and  navigated  to 
Plymouth,  and  there  arrested  for  salvage. 
The  court  declined  to  hold  that  a  mere 
abandonment  at  sea  put  an  end  to  a  oon- 
tract  of  affreightment,  etnee  the  abandon- 
ment n^ht  be  wrongful,  and  In  audi  a 
case  the  owner  of  the  cargo  might  sue  the 
ship  upon  its  contract;  but  it  held  that 
the  abandonment  was  so  far  binding  upon 
the  shipowner  as  to  allow  the  cargo  owner 
to  treat  such  oontraot  as  abandoned.  Tbm 
court  also  held  that  the  oouit  below  waa 
right  in  ordering  the  cargo  to  be  delivered 
to  the  owners  upon  their  giving  bail  for 
salvage-  Some  stress  was  laid  upon  the  fact 
that  before  the  shipowners  sought  the  pos- 
session of  the  cargo,  the  cargo  owners  had 
intervened  and  applied  for  it. 

In  the  case  of  The  Leptir,  6  Asp.  Uar.  I^ 
Cas.  411,  the  salving  vessel  took  off  the 
crew  of  the  vessel  in  distress,  refused  to 
allow  her  own  crew  to  return,  and  the 
two  vessels  were  navigated  Into  a  port  of 
refuge.  It  was  held  that  there  waa  no 
abandonment,  that  the  case  of  the  Cito 
did  not  apply,  and  the  court  decreed  for 
a,  pro  rata  frei^t. 

In  Th«  Argonaut,  unreported,  but  pub- 
lished in  the  Shipping  Gazette  of  De- 
cember S,  1884,  a  vessel  on  a  voyage  from 
Halifax  to  Liverpool  was  abandoned  by  her 
crew,  and  picked  up  by  salvors  off  the 
English  coast  On  being  tolcen  to  Ply- 
mouth, the  owners  demanded  the  cargo, 
but  the  court  ordered  it  carried  to  Liver- 
pool, where  it  obtained  a  higher  price  than 
the  owner  could  have  gotten  for  it  at  Ply- 
mouth. It  seems  to  have  been  carried  in 
the  ship  by  her  own  crew  from  Plymouth  to 
Liverpool.  The  admiralty  court  allowed  » 
qaantmn  titermt  freight,  but  its  decree  was 
reversed  by  the  court  of  appeals,  which  held 
that  the  ship  waa  entitled  to  nothing. 

The  prior  cases  were,  however,  pushed  tOgg 
their  logical  conclusion  In  that  of  The  Arw,  S 
decided  by  the  oouit  of  appeala,'B  Asp.  Uar.  ■ 
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Ik  Cha.  B.  na  tmmI,  whOe  on  a  Tojage 
from  New  Tcik  to  Unspoal,  wma  owing 
atrcM  of  wMtber,  alNuidoned  at  m 
Harch  SI,  asd  threo  day*  thereafter  « 
picked  np  bj  a  talrage  crew,  and  taken  to 
Llrerpool,  her  port  of  deaUnation.  The  ad- 
miralt]'  ooart  held  tiiat,  altbongli  the  cargo 
was  delivered  hj  tha  veaoel  on  which  it  had 
been  originally  ihlpped,  at  the  port  of  deatl- 
nation,  the  act  of  abandoning  her  to  dear- 
I7  indicated  the  intention  of  the  master  not 
to  carry  out  the  oontiaet  aa  to  entitle  the 
ownera  of  the  eargo  to  treat  that  act  ai  pnt- 
ting  an  end  to  it.  It  waa  held  that  no 
frei^t  waa  reeorerable.  It  appeared  that 
on  AprU  11,  aa  loon  aa  the  owner  of  the 
Aino  heard  of  the  abandonment,  he  made 
•n  arrangement  with  the  aalTora,  cent  a  tog 
to  meet  the  Teaael,  wfaieb  ntomed  with  her 
to  UTwpool  on  April  £6.  It  wma  intimated 
that  if,  before  notioe  to  the  ahipowner  of 
tlw  election  of  the  cargo  owner  to  tra«it  tbe 
Mntraet  aa  at  an  end,  ha  had  been  able  to 
naunie  poaaaaaion  of  the  dilp  and  cargo,  he 
might  perbapa  han  been  able  to  annul  the 
abandMunent ;  but  not  harlng  done  ao,  the 
eargo  owner  had  a  tight  to  treat  the  aban- 
donment aa  a  diaaolntion  of  the  contract. 
The  Judgment  waa  aJBnned  tFy  the  eonrt  of 
ftppeala.  It  la  true  that,  in  thia  eaae,  the 
eargo  waa  not  delivered  at  the  port  of  dea- 
Unatlon  by  the  crew  of  the  ahip,  but  by 
the  ■alvor'a  crew.  It  waa,  howerar  deUrered 
by  the  ship  heraelf,  and  we  lee  no  reaaon 
wh7  the  aalvor*!  crew  mi^t  not  hare  been 
treated  aa  the  agent  of  the  ship  in  that  pai^ 
tlenlar;  but  the  court  held  to  the  hard  and 
&at  rule  of  the  Cito,  that  the  abandonment 
of  a  ship  tpao  fvolo  put  an  end  to  the  eon- 
tract  of  affref^tment,  notwithatanding  the 
fact  that  the  emrgo  waa  delirered  by  the 
aama  ahip  and  at  Uw  port  of  destination. 
Under  each  eirenmataneea  the  denial  ot  all 
freight  aeema  to  have  worked  a  great  haid- 

Although  the  House  of  Lords  has  not  yet 
■poken  upon  the  aubject,  these  caaea  most 
Im  regarded  aa  settling  the  English  rule 
that  a  compulaoTy  abandonment  of  a  veasel 
at  aea  pnte  an  raid  to  the  contract  of  af- 
faeightment,  and  disentitles  her  ownera  to 
M  rcoorer  any  portion  of  her  frmg^t,  notwith- 
•  atanding  ^at  ahe'and  het  cargo  mi^  be 
piAed  up  by  salTora,  and  taken  into  an  in- 
termediate port,  or  eren  to  the  port  o(  dia- 

That  the  aonndneaa  of  Uils  doctrine  has 
not  been  accepted  without  challenge  is  eri- 
dent,  not  only  from  certain  expressions  by 
Bome  of  the  English  writers,  but  notably 
bj  Dr.  Wcndt,  In  hia  woH:  on  Maritime 
X«gUUtIon,  wherein  he  apeakt  of  the  Cito 


aa  haring  canaad  nmdi  tnrprise  amiuy 
tliose  intereated  In  maritime  eommeree,  and 
eomments  upon  it  aa  follows  (3d  edition, 
page  629): 

"So  long  as  this  Cito  decision  stands  it 
give*  the  eargo  owner  the  full  option  to 
take  advantage  of  the  oommon  miafortune 
for  the  purpoae  of  erading  the  contraet 
entered  into  by  him.  Thia,  I  confidently  aa- 
sert,  la  opposed  to  erery  principle  of  law 
and  justice.  A  contract,  by  tJie  law  of  every 
drilized  country,  holds  good  untD  both 
parties  to  it,  of  thetr  own  free  will,  agree 
that  it  shall  not  be  carried  ouL  Kow,  how 
can  the  abandonment  of  a  ship  in  auoh  a 
^«e  as  the  Cito  be  taken  to  be  an  expraoiioB 
of  an  agreement  on  th^  part  of  the  owners 
of  the  Teaael  to  cancel  the  contract!  The 
action  of  the  crew  in  leaving  a  vesael  to 
save  their  lives  ia  not  an  act  of  will  at  all; 
they  have  to  deaert  their  vessel  under  tbe 
pressure  of  a  vtt  utafor.  How  can  this  be 
taken  to  show  an  agreonent  on  the  part  of 
the  shipowner  to  abandon  hia  part  of  tha 
eontractt  He  has  no  power  to  exercise  anj 
option  at  all.  If  when  the  vessel  is  rs- 
ooveivd  and  the  owner  again  requires  [ao- 
qnireaf]  the  power  to  ezereiBe  his  will  bt 
the  matter,  hs  then  electa  not  to  carry  out 
hia  eontnet,  and  the  cargo  owner  agrees^ 
well  and  good;  the  eontraet  is  put  an  end 
to  by  mutual  consent  To  asaume,  however, 
such  oonaent  on  the  part  of  one  of  the  oos> 
traeting  parties  from  an  action  forced  oa 
servanta  by  a  power  whioh  eannot  be 
resisted,  seems  to  me  to  be  »  doctrine  uttet^ 
I7  opposed  to  oommon  sense.* 

The  ruling  of  the  English  oourb  that  even 
a  dellveiy  of  the  cargo  at  the  port  of  desti- 
nation does  not  entitle  the  dupowners  to 
any  freight  whatever  seems  a  somewhat 
startling  innovation  upon  tbe  ancient  rule  * 
of  the  admiral^,  that  a  loss'oocasioned  by!* 

peril  of  the  see  shall  be  bome  as  a  coi»- 
mon  burden,  and  shared  proportionately  by 
the  ahip,  cargo,  and  freight,  as  well  as  a 
departure  from  the  general  rule  that  neither 
party  can  pot  an  end  to  a  eonbaot  witii* 
out  tbe  assent  of  the  other. 

Ws  consider  the  sounder  doctrine  to  be 
that  the  eompnlsorj  ahandonmoit  of  a  ship 
«  should  be  treated  merely  as  a  rdia- 
quishment  of  the  voyage  and  of  an;  present 
intention  to  eontlnne  it;  but  that,  if  ths 
vessel  be  subsequently  rescued  and  taken  In* 
to  an  intermediate  port,  the  master  retains 
lame  r)^  given  to  Mm  by  an  ordinary 
disaster  at  sea,  unattended  by  an  abandon- 
ment, to  resume  possession  of  the  ahip  and 
cargo,  subject,  of  course,  to  the  claim  of 
aslvors,  and  carry  the  latter  forward  to  Its 
destination,  proWded  he  aet  with  prompt- 
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BMi  and  befora  any  interreiiiiig  righti  had 
Memed. 

The  opinion  of  the  oourt  MsnmeB  that  the 
■bandomnent  ot  the  veaael  wa«  a  repudia- 
ttoD  and  a  rescluioa  of  the  contract  of  af- 
freightment, when  in  fact  it  wm  inToluntcuy, 
designed  only  to  eave  the  Uvea  of  the  erew, 
and  had  ae  little  effect  upon  the  contract 
aa  if  the  vessel  had  met  with  a  dieastor 
not  involving  an  abandonment,  and  put 
into  a  port  of  safety  for  repairs.  It  appar- 
ently ignores  the  princdple  that,  to  consti- 
tnte  a  rescission,  there  inu«t  be  tlie  some  in- 
tent to  rescind  as  there  vas  originally  to 
contract,  and  that  the  Intent  to  rescind 
should  not  be  inferred  without  some  act 
wliich  points  unmistakably  to  that  conclu- 
sion. There  it  no  more  reason  for  holding 
that  the  abandonment  of  the  ship  was 
ieiasion  of  the  contract  of  affreightment  than 
that  such  abandonment  was  a  renunciation 
of  all  the  owner's  title  to  the  ship  in 
•he  were  subsequently  rescued.  Whether, 
if  Ward  ft  Company  had  Insisted  upon  the 
ship  carrying  out  her  contract,  they  might, 
in  ease  of  refnea],  have  had  a  cause  of 
action,  it  is  unnecessary  to  consider.  In 
view  of  the  severity  of  the  storm,  and  of  the 
danger  of  remaining  on  board,  the  effect  of 
her  abandonment  on  the  contract  probably 
never  entered  the  mind  of  the  master. 
Such  abandonment  was  not  a  failure  to  per- 
form the  ccmtnct  in  any  particular,  since  It 
J  was  the  resnlt  of  en  overwhelming  necessi- 
P  ^j  and.  If  the  vessel  were'rescued,  the  mas- 
ter might  repair  and  continue  the  voyage, 
or  tranship  the  cargo  to  another  vessel  after 
the  extent  of  the  damage  bad  been 
tsined.  He  might  indeed  have  supposed 
that  the  ship  waa  Irretriaratilj  lost;  hot 
both  parties  took  the  chance  of  its  being 
Tisoued  and  taken  to  a  port  of  safety,  when 
the  question  would  then  arise  whether  pru- 
dence required  her  to  be  repaired,  or  the 
cargo  transhipped. 

In  suoh  case  the  same  question  arises  aa 
if  the  ship  had  met  with  a  disaster,  and 
been  navigated  Into  a  port  by  her  own  crew. 
We  think  it  makes  no  difference  in  princi- 
ple whether  a  tug  is  hired  by  the  master 
to  take  bis  ship  Into  port,  or  a  tug  in  tho 
employment  of  another  person  comes  along 
and  picks  her  np.  If  the  cargo  owner  had 
himself  rescued  the  vessel,  he  might  doubt- 
less have  declared  the  contract  rescinded; 
but  it  is  quite  othemiee  if  the  vessel  be 
rescued  by  her  own  master  and  crew,  or  be 
taken  in  tow  by  a  third  party. 

Applying  the  doctrine  of  the  opinion,  it 
would  follow  (and  such  are  the  English 
cases  of  The  EattUeen  and  The  d.mo)  that 
if  the  vessel  be  abandoned  near  her  port  of 
iWirt.inatifTn.  and  towed  into  sudi  port  by  a 
•alvinjt  tnf,  iiIm  loses  her  whole  freight,  and 


eannot  even  rvcorer  on  a  gwMhim  meruit, 
though  the  whole  voyage  be  performed. 

This  conclusion  seems  so  irreooncilable 
with  natural  justice  that  we  are  constrained 
to  dissent. 

{M»  V.  8.  in) 
NEDERLAND   LIFE   INBURANCS   OOBt 
FANY,  Limited,  PaUUoner, 

HART   MMIWWBT 

lunnutBc— anffloleBer  ot  notlee  of  tins 
for  parmenl  of  pre^lniB. — Prellilng  the 
words  "the  eondltlocs  of  jour  poller  prcvlds^ 
to  that  iiart  of  the  notice  of  the  time  for  par- 
ment  of  the  (iremlain  which,  under  N.  T. 
Iaws  1692,  chap.  6B0,  |  »2,  most  state  that, 
anleis  paid  b;  or  before  the  da;  It  falls  iu«, 
the  pollc;  aod  all  payments  tbereon  will  bs. 
come  lorfettcd  aod  void,  does  not  render 
■neb  DoUce  lasaffldent  as  a  basis  for  torfei- 
tar*  for  nonparoCDt.  althonsh  the  poller  la 
tact  provides  for  a  fortaltore  only  In  case 
of  nonpafmeot  ol  the  premlom  within  thll^ 
t7  daTs  after  It  Is  doe. 

[No.  H.) 


WEIT  of  Certiorari  to  the  Unll«d 
States  Circuit  Court  of  Appeals  for  tlis 
Seventh  Circuit  to  review  a  judgment  whldi 
affirmed  a  judgment  of  the  Circuit  Court  for 
the  District  of  Indiana  in  favor  of  plain- 
tiff in  an  action  on  a  pal  icy  of  life  Inaur* 
anee.  Judgments  of  both  eourte  reiierseJ 
and  the  oaiue  rsmanded  to  the  Circuit 
Court,  with  inatmctiona  to  enter  judgment 
for  defendant. 

Bee  same  ease  below,  08  a  a  A.  377.  187 
Fed.  S61. 

Statement  by  Ur.  Justice  PeeUuunt  h 
*Urs.  Meinert,  the  plaintiff  below,  flied  in- 
the  circuit  court  of  the  United  States  for 
the  district  of  Indiana  tier  amended  con^ 
plaint,  by  leave  of  court,  against  the  peti- 
tioner, Uie  inanrimce  company,  to  recover 
(5,000  on  a  certain  polii^  of  Insurance  for 
that  sum  on  the  life  of  her  deoeased  hus- 
band, William  Meinert.  She  obtained  Judp 
ment  on  the  trial  before  a  judge  without  a 
Jury,  which  was  alBrmed  in  the  circuit  court 
of  appeals.  62  &  C.  A.  377.  127  Fed.  661. 
This  court  allowed  a  writ  of  certiorari  to 
review  that  Judgment,  and  the  ease  ia  now 
here  upon  Hie  return  to  that  writ. 

The  material  facta  are  tiie  following  i 
The  wnnpany,  on  the  6th  day  of  March, 
*  '  lasued  the  poli^  in  suit  in  considar- 
ation  of  the  payment  Of  quarterly  premiums 
'  IS6.2S,  each,  on  or  liefora  the  SUi  days 
of  March,  June,  September,  and  Decemlter 
in  each  year  for  flre  years;  after  that  the 
payments  were  to  be  (64.20  for  the  follow- 
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log  fonrteen  ytan  or  until  Uu  prarioua 
death  of  th«  loaured,  ahould  Ue  dea.th  occur 
before  tlie  expiration  of  the  specified  pe- 
riod. Four  qtuirterlj  pajments  of  (26.25 
each  were  made,  the  lut  one  haTing  been 
made  on  or  before  December  G,  1&B6.  No 
other  instalment  of  premium  irae  ever  paid. 
The  amired  died  on  tfie  24th  day  of  March, 
1900.  Over  three  years  and  three  monthe 
had  passed,  therefore,  since  the  last  payment 
of  any  premium.  Ueinert,  up  to  the  time 
of  his  death,  lived  at  EvanBTille,  Indiana. 
On  the  IGtb  day  of  February,  1S9T,  the 
company  sent  him  by  mail  a  mitten  notioe 

H>a  followa: 

)• 

•  'KtAlerland  Ufa  Inauranoe  Go.  (Ld.).  ea- 
tabliabed  in  Amsterdam  (Holland),  1868. 
United  State*  Branch,  874  Broadway,  New 
Tork  city. 

Pnrsuaiit  to  eltapter  690  of  the  insurance 
law  of  1392  of  the  state  of  New  Tork,  you 
are  hereby  notified  that  the  quarterly  pre- 
mium of  125.25  on  policy  No.  68021  will 
fall  due  on  the  6th  day  of  March,  1897,  if 
the  policy  be  then  in  force.  Hie  conditions 
of  your  poIi<7  provide  that  unless  luch  pre- 
uiunt  •hall  be  paid  at  the  United  States 
branch  office  of  the  oompany,  or  to  a  per- 
•on  authorized  to  oollcot  such  premium, 
holding  the  oompany'e  receipt  therefor,  by 
or  before  that  date,  the  policy  and  all  pay- 
ments thereon  will  be  forfeited  and  TOld,  ez- 
oept  a*  to  the  right  to  a  oash  surrender 
value  or  paid-up  polity. 

Lk  I.  DuBonreq, 
President  of  the  U.  8.  Branch. 

If  payment  is  made  to  the  oompany  di- 
tectly,  it  cart  be  done  by  valid  draft,  check, 
postal  or  ezpioas  money  order,  made  out  to 
the  order  of  the  United  States  Branch  of 
the  Nederland  Life  Insurance  Co.  (14.) 

This  notice  was  duly  i^eeived  by  the  as- 
sured February  16,  1807. 

On  Saturday,  April  3,  1807,  the  company 
sent  him  by  mail  another  notiee,  as  follows : 

Nederland  Ufe  Insurance  Co.,  Idmlted,  es- 
tablished 1S68,  Amsterdam,  Holland.  United 
States  Branch,  874  Broadway,  New  York. 
New  YorlE.  April  3,  1397. 
William  Melnert. 

217  Law  ave.,  EronsTille,  Indiana. 
Dear  8ir:— 
^     The  premium  on  your  policy  which  fell 
>•  due  on  the  Cth  March  has  not  been  paid, 

•  and  the  polity  is  therefore'null  and  void. 
I  beg  to  inform  you,  however,  that  If  the 
Mune  ii  paid  within  ten  day*  your  policy 
Will  be  idnsUted. 

h.  L  DnBourcq. 

President. 
Foli<7  No.  68021. 


This  notios  was  received  by  him  in  dua 
course  of  mail  on  Monday,  April  6,  1897, 
but  be  never  acknowledged  its  receipt,  and 
never  took  any  steps  to  have  the  polity 
reinstated.  On  April  22,  1897,  the  com- 
pany entered  on  the  appropriate  records  of 
its  office  the  declaration  that  the  policy  was 
forfeited  and  lapsed  fot  failure  to  pay  in- 
stalment of  premium. 

was  agreed  between  the  company  and 
the  assured  that  the  provisions  printed  or 
written  up<Mi  the  bade  of  the  poli^  war* 
be  token  as  part  of  it,  as  fully  a«  if 
they  were  set  forth  at  length  on  its  face, 
and  signed  by  the  parties.  One  of  then 
was  article  8,  which  reads  as  follows  i 

n  case  of  nonpayment  of  any  annual 
premium  or  instalment  thereof  within  thir- 
ty days  after  the  same  shall  fall  due,  this 
policy  shall  be  null  and  void,  subject,  how- 
,  to  provisions  as  to  cash  surrender  and 
paid-up  policy  values.  The  company  will, 
however,  as  a  matter  of  favor,  and  not  of 
right,  mail  notice  to  the  insured  or  the  as- 
signee, at  the  last  address  furnished  by  him 
or  them  to  the  company,  to  the  effect  that 
the  poli^  may  be  re-eBtablished  by  the  pay- 
ment of  the  annual  premium  or  instalment 
thereof  still  due,  within  ten  days  after 
mailing  notice." 

The  application  for  the  insurance,  which, 
by  agreement,  was  also  made  part  of  tba 

)tract,  provided  that  "this  application 
shall  be  governed  by  the  laws  of  Uie  state 
of  New  Yoric,  the  place  of  said  contract  to 
be  the  principal  office  In  the  United  State* 
of  said  company,  in  the  city  of  New  Toilc." 

Ifeasrt.  Jobn  Ik  Oadwalader,  Q«org» 
W.  Wiekanhtun,  and  George  CoggiU  for  po- 
titloner. 

Uettrt.  G.  K.  Denton,  Albert  J.  Bctrnr- 
idge,  and  Lore  A.  Whitoomb  for  respondent.^ 
'  Ur.  Justice  PeoUiBin,  after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  judgment  in  favor  of  the  plaintiB 
below  for  the  recovery  of  the  amount  found 
due  upon  the  policy  in  qucetion  is  based  on 
the  above-mentioned  facts,  the  courts  holding  |, 
that  the  policy  was  not  forfeited,  but  was  iu  ^ 
full  force  becauBo  of  the^alleged  failure  of  * 
the  company  to  comply  vrith  the  law  of 
New  York  in  relation  to  giving  the  notic* 
provided  for  therein.  The  provision  in  ques- 
tion is  found  in  S  02,  chapter  690,  of  the 
Iawb  of  New  York  (or  1892.  The  section 
is  set  forth  in  the  margin.t 

tLaws  a(  New  York,  ehaii.  690,  I  93. 

"92.    No  forfeltnre  of  pollc;  wlthoat  notice. 

"No  lUe  IniurKDce  corporation  doing  busi- 
ness In  this  state  shall  declare  forfeited  or 
lapsed  an;  poltcjr  heteaftei  Issued  or  renewed 
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The  alleged  fallnre  to  comply  with  the 
terma  of  the  aection  eonaists  in  prefljdng 
the  words,  "Ihe  oonditiont  of  your  policy 
provide,"  to  the  notice  required  bj  the 
statute,  which  provides  that  the  notice  shall 
state  tiuit  "uuleBa  such  premium  .  . 
(•then  due  Bhall  be  paid  .  .  .  bj  or  before 
rthe  day  it  falU'due"  (March  G,  1B9T], 
"the  policy  and  all  paymeiits  thereon  will 
become  forfeited  and  void,"  etc,  whereas, 
by  reference  to  the  policy,  article  2,  indorsed 
on  the  back  thereof,  it  will  be  seen  that 
if  the  premfum  is  not  paid  within  thirty 
iagt  after  the  same  ihall  fall  due,  the  pol- 
icy shall  be  null  and  roid.  The  notice  thus 
mistakenly  states  that  the  policy  "by 
eonditiona"  will  become  »oid,  etc.,  while  la 
truth  it  is  the  lanj^ge  of  the  statute 
which  the  notice  uses. 

The  company  contends  that  the  law  of 
New  York  does  not,  for  the  reasons  stated 
In  the  brief  of  counsel,  apply  to  the  partic- 
alar  facta  aet  forth  herein,  and  It  also  con- 
tends that  the  notice  whti^  waa  Id  fact  giv- 
en fully  complied  with  the  terms  of  the  law. 
We  pass  over  the  first  contention  without 
disciuBioii,  because  we  are  of  opinion  that, 
aasuming  the  New  York  statute  to  apply, 
the  notice  given  by  Uie  oompany  was  enlS- 
cdent,  and  the  policy  wag  forfeited  long  be- 
fore the  death  of  the  plaintiff's  husband. 

Keferring  t«  the  statute.  It  fa  seen  that, 
by  omitting  the  above-mentlcned  words, 
"the  conditions  of  your  policy  provide,"  the 
rest  of  the  notice  actually  given  does  com- 
ply with  the  terms  of  the  statute.  The  no- 
tice informed  the  assured  that,  unless  the 
premlom  which  would  fall  due  on  the  Sth 
of  March,  ISOT,  if  the  policy  was  then  in 
force,  should  be  paid  by  or  before  that  daU, 
Uie  policy  and  all  payments  thereon  wouH 
become  forfeited  and  void,  except  as  to  the 
right  to  a  cash  surrender  value  or  paid-up  I 


policy.  IliU  la  exactly  what  the  statute  n- 
quired  the  notice  to  state.  The  statute  does 
not  require  the  notice  to  state  that  the  pol- 
icy would  become  forfeited  only  after  the 
expiration  of  thirty  days  after  the  payment 
became  due,  or  notice  was  mailed,  in  case 
Buch  payment  were  not  made,  but  it  says 
distinctly  that  the  notice  ehall  state  that 
failure  to  pay  the  premium  by  or  before  the 
date  It  falls  due  will  forfeit  the  policy  and 
all  payments  thereon. 

Why  should  the  mistaken  statement  as 
to  the  eonditiona  of  tbe  policy  prove  fatal, 
whan  the  exact  language  of  the  statute  as^ 
to  the  contents  of  tbe  notice  is  used  I  The* 
error  of  fact  aa>to  the  consequence  of  >■ 
failure  to  pay,  as  contained  in  the  notice, 
would  be  exactly  the  same  if  the  words 
above  referred  to  had  been  omitted;  because 
the  statute  provides  that  the  assured  shall, 
nevertheless,  have  thirty  days  after  mailing 
the  nntioe  before  a  forfeiture  can  be  assert- 
There  can  be  no  doubt  that  the  premi- 
um did  become  due  on  the  Gth  of  March, 
and  the  thirty  days'  extension  simply  per^ 
mitted  a  payment  within  that  time  t«  sa*a 

forfeiture. 

Now,  whether  tbe  statement  in  the  notice 

ere  Incorrect  because  of  a  failure  to  state 
ftecurat«ly  the  conditions  of  the  policy,  or 
because  of  a  failure  to  tell  the  assured  the 
subsequent  provisions  in  the  statute  as  to 
forfeiture,  ia  not  In  either  case  material, 
long  as  the  notice  follows  the  statute; 
and  if  it  do  that,  it  is  good,  even  though  It 
contains  such  a  mistake  aa  is  set  forth  here- 
n.  The  purpose  of  the  statute  was  to  pre- 
vent a  forfeiture  by  the  nonpayment  of  the 
premium  when  due,  because  of  inadvertence 
or  forgetfulnesa ;  and  when  the  assured  r» 
ceives  the  very  notice  required  by  the  eta^ 
ute,  Its  purpose  is  fulfilled,  although  the 
nnticB   contains   in  another   respect  such   a 


and  not  issued  neon  tbe  pajment  of  monthlr 

01  weelity  ptemlumB,  cr  unless  the  same  l>  a 

term  Insurance  contract  lor  one  jear  or  leas, 

IF  shall  au;  such  pollcj  be  forfeited  or  lapsed 


1    of    I 


when 
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premium,  luter^Bt,  or  lostalment,  or  an;  portion 
thereof  required  by  the  terms  of  the  policy  to 
be  patd,  unless  a  written  or  printed  notice 
stating  the  amount  of  aurh  premium,  Interest, 
iDBtalment,  or  portion  thereof,  due  on  such 
policy,  tbe  place  where  It  should  be  paid,  and 
the  person  to  whom  tbe  snme  Is  pajsble,  gball 
be  duly  Bddrmsed  and  mailed  to  the  person 
wboee  life  Is  insured,  or  tbe  assignee  of  tbe 
policy.  If  notice  of  the  asslEument  bas  been 
gtven  to  the  corporation,  at  his  or  her  last 
known  pestoDce  addreH.  postage  paid  by  tbe 
corporation  or  by  an  officer  thereof,  or  person 
appointed  by  It  to  collect  sueb  pcemlum,  at 
leaat  fltteen,  and  not  mora  than  forty-nve, 
days  prior  to  the  day  when  tbe  same  Is  pay- 
able. 

"The    notice    sball    also    state    that    nnleai 
neh  premlom,  Interest,  Instalment,  or  portion 
20  a.  C—Z. 


thereof,  then  due,  shall  be  paid  to  tbe  corpora- 
tion, or  to  a  duly  appointed  agent  or  person 
authorised  to  collert  such  premium,  by  or  be- 
fore tbe  dny  It  falls  due,  the  policy  and  all 
payments  thereon  will  become  forfeited  and 
void  except  as  to  tbe  rlglit  to  a  surreadec 
value  or  paid-up  policy,  is  In  this  chapter 
provided. 

"If  tbe  payment  demanded  by  sueb  notice 
shall  be  made  wltbln  Its  time  limited  tberefor. 
It  shall  be  taken  to  be  In  full  compliance  with 
the  reqaltementa  of  tbe  policy  In  respect  to  the 
time  of  such  payment ;  and  no  such  policy 
shall.  In  any  case,  be  forfeited  or  declared 
forfeited,  or  lapsed,  until  the  expiration  of 
thirty  days  after  the  mailing  of  such  notice. 

"rbe  affidavit  of  any  officer,  clerk,  or  agent 
o(  the  corporation,  or  of  anyone  authorized 
to  mall  such  notice,  that  tbe  notice  required 
by  this  section  has  been  duly  addressed  and 
mailed  by  tbe  corporation  Issuing  snch  policy, 
Bhall  be  prasumpUve  evidenca  that  snch  no- 
tice has  bean  doly  glvsn." 
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mistake  u  does  this  notice.  It  ia  most 
reasonable  to  hold  that  a,  statement  of  the 
flonsequenee  of  the  failure  to  pay  the  preml- 
ura  when  due,  mistakenly  attributed  in  the 
notice  to  a  proTisioc  in  the  policy,  should 
be  held  fatal,  when  the  came  statement, 
without  attributing  it  t«  a  provision  in  the 
policy,  would  be  a  fulftlment  of  tlie  requii 
menu  of  the  statute.  In  either  ease  there 
would  be  an  error  ae  to  the  time  of  forfei- 
ture, but  there  would  alio  be  a  correct  state- 
ment, in  the  very  words  of  the  statute,  of 
the  time  the  premium  was  payable.  Its 
amount,  and  where  it  could  be  paid. 
•ueh  ease  to  owume  that  an  injury  might 
loUow  is,  aa  we  think,  to  assume  an  igno- 
rance or  carelessness  on  the  part  of  the  as- 
sured which  is  unreasonable  as  well  as  im- 
probable. A  spark  of  Intelligence  on  the 
part  of  the  assured  would  prompt  him  to 
refer  to  his  policy,  and  he  would  then  see 
the  mistake  of  fact  made  is  the  notioe  as  to 
the  length  of  the  time  be  had  in  which  to 
pay  in  order  to  prevent  a  forfeiture.  If  he 
S  thought  the  notioe  rightly  stated  the  fact 
pwto  forfeiture,  the  natural  result  would  be 
greater  eare  to  pay,  or  some  application  to 
•ztend  the  time  of  payment  on  or  before 
the  day  when  the  payment  became  due. 
that  day  he  had  the  ample  notice  provided 
in  the  statute.  It  is  scarcely  possible  to 
Imagine  any  injury  resulting  from  this  er- 
ror, although  sxtnordinary  and  wonderful 
things  do  sometimes  ooeur.  Courts,  how- 
ever, cannot  prooeed  upon  the  theory  that 
policy  holders  are  mo»  oompofes  mmtia,  and 
tiiat  the  natural  remit  of  audi  »  mistake 
of  fact  upon  a  person  of  ordinary  Intelli- 
gence eannot  be  assumed  in  the  ease  of  a 
bolder  of  a  pi>li<7  of  insuraaoe.  It  oumot 
reasonably  be  assumed  that  tbo  assured 
might  be  betrayed  into  not  doing  at  all 
what  the  notice  tells  bim  must  be  done  on 
er  before  a  certain  day  in  order  to  save  a 
forfeiture,  because  the  notice  omits  to  tell 
him  of  the  extended  time  before  tbe  for- 
feiture can  really  be  enforced,  nor  can  such 
failure  be  antidpated  as  the  result  of  the 
mistake.  So  long  as  the  assured  has  in 
fact  the  notice  required  by  law,  we  are  of 
opinion  that  such  a  mistake  as  was  made 
in  tbia  case  is  immaterial. 

The  cases  from  the  New  York  oourts  do 
not  decide  contrary  to  our  decision  herein. 
In  Phelan  v.  Northuxttem  Mut.  L.  Int.  Co. 
'  »13  N.  Y.  147,  10  Am.  St.  Eep.  •141.  20  N. 
E.  S27,  the  notice  was  not  like  the  one  in 
this  case.  The  notice  spoken  of  there,  it 
was  held,  did  not  comply  with  the  statute, 
because  it  was  not  given  in  its  words,  and 
the  language  actually  used  was  held  by  the 
majority  of  the  court  t«  be  so  far  from  com- 
plying with  the  statute  In  a  material  man- 
ner aa  to  render  it  of  no  use.    The  oourt 


said  that  the  notice.  Instead  of  saying  that 
the  policy  would  become  forfeited  and  void, 
said  that  "members  neglecting  so  to  pay 
are  carrying  their  own  risks;"  and  that  the 
latter  words,  while  they  might  be  compre- 
hensive to  those  versed  in  the  language  of 
insurers,  and  accustomed  to  their  phrase- 
ology, were  not  the  languajre  of  the  etntutit, 
and  did  not  embody  the  notice  which  the 
statute  required. 

The  other  case  (ScAod  v.  Seeurify  Mvi. 
Uf9  A»BO.  156  N.  Y.  640,  4S  N.  E.  1104)  ^ 
affirmed,  without  any  opinion,  the  decision  of  (O 
theiappellate  division  of  the  supreme  court,  • 
reported  in  11  App.  Div.  487,  42  N.  Y. 
Supp.  314,  where  it  was  held  that  a  state- 
ment that  in  case  of  the  nonpayment  of  the 
premium  when  it  became  due  the  policy 
would  cease  to  be  in  force  did  not  comply 
with  the  notice  required  by  the  statute,  that 
if  the  premium  was  not  paid  when  due  the 
policy  and  all  payments  thereon  would  be- 
come forfeited  and  void. 

In  MoDougall  v.  Provident  Bav.  Life  At- 
tup.  jSoo.  13S  N.  Y.  S51,  32  N.  B.  2S1,  it 
was  held  that  where  the  policy  was  out  at 
the  ordinary  form,  a  notice  which  did  not 
follow  literally  the  words  of  the  statuts* 
but  contained  a  statement  reminding  the  as- 
sured of  the  time  and  place  when  and  where 
to  make  any  p^ments  required  by  the 
terms  of  the  contract,  the  amount  thereof, 
and  tbe  eSeot  of  nonpayment,  was  sufficient. 

A  statute  of  this  kind  should  not  be  con- 
strued so  as  to  make  It  a  trap  for  either 
side.  Forfeitures,  though  generally  not  re- 
garded with  favor  by  courts  of  equity,  yet 
are  necessaTy,  end  should  be  fairly  en- 
forced, in  caaea  of  life  insurance.  Prompt- 
ness of  payment  Is  essential  in  such  busi- 
ness. Veio  York  L.  Inn.  Go.  v.  Bfatliam, 
93  n.  B.  24-30,  23  L.  ed.  780-7SI. 

Where,  therefore,  the  assured  haa  la 
truth  received  notice  (as  provided  by  stat- 
ute] of  the  time  of  payment  of  the  premi- 
um, its  amount,  and  where  it  oan  be  paid, 
and  a  statement  is  made  in  the  word*  of 
the  statute  itself  as  to  the  effect  of  non- 
payment, a  mistaken  additional  statement 
like  the  one  made  here  ought  not  to  be  held 
a  failure  to  comply  with  the  terms  of  the 
statute,  and  thus  prevent  a  forfeiture  which 
the   assured  evidently  contemplated. 

We  are  aware  of  the  case  of  Vew  York  L, 
ln».  Co.  V.  Dingley,  3G  C.  C.  A.  245,  Q3  Fed. 
153,  but  we  eannot  agree  with  the  views 
therein  expressed. 

~'ie  case  before  us  shows  no  evidence  of 
any  injury  to  the  assured  on  account  of  the 
notice.  He  received,  as  the  record  shows, 
another  notice  on  the  5th  of  April,  inform- 
ing  him  that  his  policy  was  forfeited,  but 
that  it  oould  be  reinstated  by  the  simple 
payment  of  the  premium  within  tea  d^i 
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^theruifter.  B*  mmde  no  acknowledgment 
of  the  reoeipt  of  the  uotfoe,  buled  to  pay 
the  premium,  and  asked  no  uLtenuou  of 
time.  Finally,  on  the  22d  day  of  April,  the 
forfeitoTe  was  noted  on  the  books  of  the 
company.  We  think  that  the  statute  wae 
eompUed  with  and  that  the  forfeiture  waa 
legal. 

The  Judgments  of  the  Circuit  Court  of 
Appeals  and  the  Circuit  Court  for  the  Bb- 
triet  of  ludiaiu  must  be  leversed  and  the 
causa  remanded  to  the  latter  oourt,  with  io- 
stmetions  to  enter  judgment  for  the  defend- 


(1S9  V.  B.  IM)        

mnON  PACIFIC  RAILROAD  COMPANY, 


1. '  Btmre  deelslB-^blter  dietvnk— A  case 
ti  of  equal  antborltr  upon  each  of  two  dlitlnet 
and  nilBcleat  gTonnito  upon  which  an  anwl- 
lala  court  rati  Iti  afflrmauee  of  a  JndKmeiiti 
althontb  aa]j  one  of  tboea  sroondi  was  cdd- 
sldaced  Id  the  court  below. 

••  HaUroada— Joint  nee  of  b>ldKe.-^rhe 
Union  Pacific  Railroad  Compan;  wu  nqnlred 
to  permit  the  tralna  of  all  roadi  termlaatlni 
at  the  MliaoDrl  rlTci  at  Omaha  to  nx  It* 
brldKB  at  that  point  op  to  the  fair  limits  of 
capacltf,  and  opoa  pBjment  of  reaaouable 
eoapensatlon,  by  the  act  of  Pebniacr  34, 18T1 
(IB  scat,  at  L.  430,  chap.  ST),  autbarlilng  the 
eonstmctlon  of  the  bridia  and  pioTldlDK 
that  for  Its  at*  and  protection  the  company 
tftoald  ba  empowered,  piTemed,  and  Mm. 
Ited  b7  tha  pTOTlslaiiB  of  the  act  of  Jnlr  2S, 
ISee  (14  But  at  L.  244,  chap.  34S),  to 
antborlie  the  conitractlon  of  certain  bridges, 
and  to  establlab  tham  aa  post  roads,  alnee  It 
mist  hSTS  been  lotended  bj  thst  pmrlilan 
to  Incarporate  sot  onlr  those  proTlslona  of 
the  earllsr  act  In  terma  applied  to  all 
the  bridges  tberain  autborlsed,  bnt  also  the 
ptoTlsiOD  tor  Joint  ase,  applied  to  anb- 
■tantlaiiT  all  the  bridges,  although,  Id  ref- 
L  alngla  bridge,  other  and  special 


&  MortgMKti  fgect  at  aala  ot  vKllrosd 
aader  foreelosare, — The  anceesBor  to  tbe 
TTnloQ  Pacific  Ballroad  Compan;  bj  pnrcbase 
under  a  foreclosure  aale  of  a  flrat  mortgage 
of  the  railway  property  did  not  take  the 
property  free  from  the  obligation,  under 
the  act  of  February  24.  1871  (16  Stit  at 
L.  430,  chap.  BT),  enacted  anbsequent  to  the 
•lecntlon  of  the  mortgsge.  In  the  axerelse 
by  CoDgreea  of  its  reserred  right  to  alter, 
amend,  or  repeal  the  set  Incorporating  the 
nllmad  company,  to  permit  the  joint  ose, 
liy  the  trains  of  all  railroads  terminating  at 
Omaha,  of  the  bridge  whose  conatinetlon  at 
that  point  by  tbe  Colon  Pacific  Hallioad 
Company  was  authorised  by  that  statute. 

[No.  18.] 

Argutd  Oetoher  19,  tO,  I90S.    DwAdtd  Vth 
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APPEAL  from  the  Unit«d  SUtee  Orcuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  decree  which  oCGrmed  a  decree  of 
the  Circuit  Court  for  the  District  of  Ne- 
braska, requiring  the  Union  Pacific  Rail- 
road Company  to  permit  the  joint  use  of 
a  nulroad  bridge  at  Omaha  by  the  trains 
of  a  railroad  terminating  at  tha  Uissouri 
river  at  that  point.    A/Jinned. 

See  same  oose  below,  64  0.  a  A.  346,  12S 
Fad.  230. 

Statement  by  Mr.  Justice  Breweri 
On  a  bill  filed  by  the  Mason  City  &  Fort 
Dodge  Railroad  Company  (hereinafter 
oolled  the  Mason  City  company),  tha  dr- 
ouit  court  of  the  United  States  for  the  dis- 
trict of  Nebraska  entered  a  decree,  August 
ID,  1003  (1E4  Fed.  400),  requiring  the 
Union  Pacific  Railroad  Company  (hereinaft- 
er colled  the  Union  Pacifio  cranpanj)  to  let 
the  plaintiff  Into  the  Joint  use  of  the  rail* 
road  bridge  between  Omaha  and  Council^ 
Bluffs,  and  the  approaches  thereto.  On  ap-J 
peal  Uiis  decree  was  ofiirmed'hy  the  circuit* 
court  of  appeals  for  the  eighth  circuit,  Feb- 
ruary SB,  1004.  64  C.  C.  A.  348,  123  Fed. 
230.  Thereupon  the  Union  Paeiflo  com- 
pany appealed  to  this  court. 

Ifessrs.  John  H,  Bsldwla  and  K>K- 
well  ETsrts  for  appellant. 

ifessrs.  Frank  B.  Kelloss,  Jamet  U. 
Woolvmrth,  William  D.  MoEugh,  and  Oor- 
denio  A.  Bevtranoe  for  appellee.  ^ 

■Mr.  Justice  Brewer  delivered  the  opin-  • 
ion  of  the  court: 

The  Mason  City  company  contends  that 
ita  right  t«  the  use  of  the  bridge  and  ap- 
proaches was  determined  by  the  decision  of 
this  court  in  Onwm  P.  B.  Co.  t.  Ohieago,  B. 
I.  <t  P.  B.  Co.  IBS  U.  S.  S64.  41  L.  ed.  265, 
le  Sup.  Ct  Kap.  1173.  And  further,  that 
if  mistaken  in  this  contention,  it  has  that 
right  under  the  statutes  of  tbe  United 
States,  and  by  the  terms  of  a  contract  be- 
tween the  Union  Pa«i&a  Railroad  Company,^ 
on  the  one  hand,  and  the  city  of  Omaha  and  * 
county  of  Douglass,  Nebraska,  on  the*Dth-* 
er.  Tha  use  in  163  U.  S.  arose  on  two 
contraota:  one  between  the  Union  PaciAe 
Railway  Company  and  the  Chicago,  Rode 
Island,  ft  Paoiflo  Railway  Company,  and 
the  other  between  the  first-named  compai^ 
and  the  Chicago,  Milwaukee,  ft  Et  Paul 
Railway  Company.  The  opinion  of  the  cir- 
cuit oourt  (47  Fed.  16)  oonsldered  only  the 
contracts,  snstoined  them,  and  entered  a 
decree  for  the  plaintiffs,  awarding  Uie 
joint  use  of  the  bridge  and  its  approaches. 
That  decree  was  affirmed  by  the  drcnit 
court  of  appeals  (2  C.  a  A.  174,  10  U.  K 
App.  98,  51  Fad.  309),  and  the  eaas  was 
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thereupon  brought  on  appeal  to  tUs  oouii. 
Here  the  decieion  was  reeUd  not  aunply 
on  the  contracts,  but  also  on  an  obligation 
held  to  have  been  imposed  on  the  defendant 
by  the  statutes  of  the  United  States,  the 
court  saying  (p.  588,  L.  ed.  p.  273,  Sup  Ct. 
Kep.  1181): 

"For  the  provisions  of  the  Pacifio  Rail- 
Toad  acts  relating  to  the  bridge  over  the 
Missouri  river,  its  construction  and  opera- 
tion, imposed  on  the  PaciSo  company  the 
duty  of  permitting  the  Rock  Island  com- 
pany to  nm  its  enginea,  cars,  and  trains 
over  the  bridge  and  the  tracks  between 
Council  Bluffs  and  Omaha,  and,  we  thinV, 
that  South  Omaha  was  included." 

This  was  followed  by  several  paragraphs 
pointing  out  the  statutes  imposing  the  duty. 
Counsel  for  the  Union  Pacific  company  in 
the  case  at  bar  earnestly  contGcd  that  so 
much  of  that  opinion  as  referred  to  this 
statutory  obligation  was  obiter  dictum, 
that  the  statutes  ivere  misconstrued,  and  al- 
so that  the  status  of  the  present  Union  Pacif- 
ic company  differs  so  much  from  that  of  the 
then  defendant  as  to  make  the  ruling  in- 
applicable. 

We  are  unable  to  yield  our  asaent  to 
these  contentions.  While  the  claim  of  the 
plaintiffs  in  that  ease  was  founded  direct- 
ly upon  contracts,  yet,  if  there  were  a  stat- 
utory duty  to  let  them  into  the  joint  use 
of  the  bridge  and  its  approaches,  that  was 
enough  to  sustain  a  decree  in  their  favor, 
and  the  contracts  might  be  regarded  as 
■imply  relieving  the  oourt  of  the  woric 
of  settling  minor  matters,  such  aa  method 
of  use,  compensation  therefor,  and  matt«r 
of  control.  Indeed,  the  alleged  invalidity  of 
vtiu  contracts  was  rested  largely  on  the 
"scope  of  the  statutes,* and  the  duties  to 
the  government  and  the  publio  imposed 
thereby  on  the  railroad  c<»apany.  Of 
course,  where  there  are  two  grounds,  upon 
either  of  which  the  judgment  of  the  trial 
court  can  be  rested,  and  tbe  appellate  court 
sustains  both,  the  ruling  on  neither  Is  obitsr, 
but  each  is  the  judgment  of  the  court,  and 
of  equal  validity  with  the  other.  When- 
ever a  question  fairly  arises  in  the  course 
of  a  trial,  and  there  is  a  distinct  decision 
of  that  question,  the  ruling  of  the  court  in 
respect  thereto  can,  in  no  just  sense,  be 
called  mere  dictum.  Florida  0.  R.  Co.  v. 
Eohutte,  103  U.  S.  118,  S6  L.  ed.  327,  In 
which  this  court  said  (p.  143,  L.  ed.  336) : 

"It  cannot  be  said  that  a  case  is  not  au- 
thority on  one  point  because,  although  that 
point  was  properly  presented  and  decided 
Id  the  regular  course  of  the  consideration 
of  the  cause,  something  else  was  found  in 
the  end  which  disposed  of  the  whole  matter. 
Here  the  precise  question  was  properly  pre- 
Nnted,  fully  argued,  and   elaborately   oon- 


Bidered  In  tbe  opinion.  Tbm  dedaion  on 
this  question  was  as  much  a  part  of  the 
judgment  of  the  court  as  wan  that  oa  any 
other  of  the  several  matters  on  whloh  the 
case  as  a  whole  depended." 

Further,  we  see  no  reason  to  question  the 
conclusion  announced  in  the  former  opinion. 
Chap.  ST  of  the  Laws  of  Congress,  1871 
(10  Stat,  at  L.  430],  granting  power  to 
issue  bonds  for  the  construction  of  the 
bridge,  provided  that  "for  the  use  and  pro- 
tection of  said  bridge  and  property,  the 
Union  Pacific  Railway  Company  shall  be  em- 
powered, governed,  and  limited  by  the  pro- 
visions of  the  act  entitled  'An  Act  to  Au- 
thorii^e  the  Construction  of  Certain  Bridges, 
and  to  Establish  Them  as  Post  Roads,'  ap- 
proved July  twenty-Dve,  eighteen  hundred 
and  sixty-six,  so  far  aa  the  same  is  appUea- 
ble  thereto." 

The  act  referred  to  fn  this  quotation  (14 
Stat,  at  L.  244,  chap.  84ft)  authorized  the 
construction  of  nine  bridges,  as  to  the  first 
of  which  (a  bridge  across  the  Mississippi 
rirer  at  Quiney)  it  was  stated  that  "when 
construrted,  all  traiiu  of  all  roads  terminat- 
ing at  said  river,  at  or  opposite  said  point, 
shall  be  allowed  to  eross  said  bridge  for 
reasonable  compensation,  to  be  made  to  tlia^ 
owners  of  said  bridge."  » 

■  To  the  seven  provided  for  by  lucceeding* 
eeotions  authority  is  granted  "upon  the 
same  terms,  in  the  same  manner,  under  the 
same  restrictions,  and  with  the  same  priv- 
il^es,  oa  Is  provided  for  in  this  act  In  re- 
lation to  the  bridge  at  Quiney,  Illinoia." 
[i  *.] 

The  remaining  one  of  the  nine  bridges 
{that  over  tbe  Mississippi  river  at  St. 
Louis)  was  to  be  constructed  by  the  St. 
Louis  ft  Illinois  Bridge  Company,  "subject 
to  all  the  conditions  contained  in  said  act 
of  incorporation  and  amendments  thereto, 
and  not  inconsistent  with  the  following  terms 
and  provisions  contained  in  this  act."  [3  11.] 

It  is  insisted  that  the  act  of  1S71  makce 
applicable  to  the  Omaha  bridge  only  the 
two  or  three  provisions  in  the  act  of  IBSO 
common  to  all  the  bridges  named  therein, 
and  as  the  section  authorising  the  bridge 
at  SL  Louis  contained  no  direction  for  its 
use  by  terminating  railroads,  that  require- 
ment, although  imposed  on  all  the  other 
bridges,  was  not  brought  into  the  act  of 
1671,  and  is  inapplicable  to  the  Omaha 
bridge.  Counsel  for  the  Union  Pacific  com- 
pany have  also  called  our  attention  to  a 
few  statutes  authorizing  the  oonstruetlon 
of  bridges,  which  contain  no  provision 
in  respect  to  use  by  other  railroad  compa- 
nies. As  against  this,  counsel  for  the  Ma- 
son City  company  have  dted  over  360  acts, 
to  be  found  in  the  several  statutes  of  CJOB- 
greas,  from  the  fifteenth  to  the  thlr^-M» 
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and  Tolniue,  in  eaeli  of  whioh  then  is  *  dl- 
nation  for  om  by  other  companiM.  Ob- 
viooBly,  that  was  tne  genend  poli^  of  Con- 
gnm,  and  the  few  exceptions  thereto  were 
dictated  ^y  the  peculiar  eircamsttiBoes  of 

Bearing  in  mind  thia  general  policf  of 
the  gDvernment,  we  think  it  a  fair  con- 
■tmction  of  the  act  of  1871  that,  inoorpo- 
rating,  aa  it  did,  the  proviaions  of  the  act 
of  18S6,  it  must  hava  intended  to  incorpo- 
rate not  merely  those  in  terms  applied 
to  all  the  bridges,  but  also  one  in  harmony 
with  that  general  policy  and  applied  t« 
■ubetantiallf  all,  and  this,  although,  in 
reference  to  a  aingle  bridge^  other  and 
■pecial  directions  were  made.  Aside,  there- 
fore, from  any  reliance  upon  the  doctrine 
ttirf  ttare  deoiai*,  the  act  of  ISTl  must  be 
I"  considered  as  requiring  the'Dnion  Padtto 
eompany  to  permit  the  trains  of  all  roads 
terminating  at  the  Missouri  river  at  Omaha 
to  nse  its  bridge  up  to  the  fair  limits  of  car 
pad^,  and  on  payment  of  reasonable  cam- 
It  may  be  remarked  in  passing  that  it  ia 
expreaaly  conceded  in  this  case  by  the  Union 
Padflo  company  that  {here  is  no  question 
of  the  reasonableness  of  the  compensation 
tendered,  or  the  capacity  of  the  bridge  and 
approaches  for  the  eerrice  asked  by  tha 
Haaon  City  company. 

The  final  question  is  this:  Is  the  status 
of  the  present  Union  Pacific  Railroad  Com- 
pany, the  appellant,  so  different  from  that 
of  the  company  to  which  it  is  »  successor 
as  to  render  inapplicable  the  decision  in  the 
Rock  Island  case,  and  to  nullify  the  re- 
quirements of  the  act  of  IB71t 

What  are  the  facte  T  The  acts  of  Con- 
gress, July  1,  1882  (12  Stat,  at  L.  469,  chap. 
120],  July  2,  ISU  (13  Stat,  at  L.  35Q, 
diap.  816),  creating  tbe  Union  Pacific  Rail- 
road Company,  authorised  it  to  mortgage 
its  road  for  916,000  a  mile  (increased  to 
t4S,000  a  mile  in  the  mountainous  dia- 
trieta),  and  loaned  the  credit  of  the  United 
Btatea  for  an  equal  amount,  secured  by  a 
second  lien  on  the  property.  The  initial 
point  of  tbe  main  line  of  the  Pacific  Rail- 
road was  fixed  on  the  Iowa  bank  of  the 
Missouri  river,  opposite  the  cil^  ot  Omaha. 
Fmofi  P.  B.  Oo.  T.  SaU,  91  U.  S.  343,  23 
L.  ed.  4Z8.  On  March  1,  1SQ6,  the  Union 
Paoifte  Railroad  Company  executed  its  first 
mortgage,  conveying  ite  entire  line  from  the 
western  boundary  of  tbe  state  of  Iowa  to 
its  western  terminus.  This  mortgage  in 
terms  included  tlie  road  "heretofore  con- 
structed or  hereafter  to  be  constructed." 
Hie  act  of  1S71  authorized  a  mortgage  of 
not  ezeeeding  two  and  a  half  millitm  of  dol- 
lan  to  raise  money  for  iiie  construction  of 
the  brMge.    This  mortgage  «m  neouted. 


money  raised,  and  the  bridge  built. 
The  act  of  1868,  9  16,  provided  that  "the 
better  to  accomplish  the  object  of  this  act, 
namely,  to  promote  the  public  interest  and 
welfare  by  the  construction  of  said  railroad 
and  telegraph  line,  .  .  .  Congress  may,  ^ 
at  any  time,  having  due  regard  for  the  * 
ri^ts  of  said  companies*named  herein,  add  • 
to,  alter,  amend,  or  repeal  this  act."  Tbe 
act  of  18Q4,  which  was  an  amendment  of 
the  act  of  1862,  In  j  22  preserved  the  right 
of  Congress  to  at  any  time  "alter,  amend, 
repeal  this  act."  It  also,  in  !  9,  gave 
express  authority  te  the  company  to  main- 
tain ferries  or  construct  bridges  over  the 
Missouri  river.  Tbe  mortgage  of  1866  was 
foreclosed,  and  the  present  appellant,  the 
Union  Pacific  company,  a  corporation  or- 
ganized under  the  laws  of  Utah,  became 
the  purchaser.  The  contention  now  fs  that^ 
as  this  mortgage  antedated  the  act  of  1871, 
tha  purchaser  at  the  foreclosure  thereof 
took  the  property  freed  from  any  burdens 
or  obligations  imposed  by  that  sot.  It  held 
the  bridge  as  a  part  of  its  line,  under  no 
obligations  to  permit  ite  use  by  any  other 


We  shall  not  stop  to  inquire  whether  this 
foreclosure  and  sale  was  anything  more 
than  a  reorganization  under  tha  form  of  a 
judieial  proceeding,  nor  whether.  If  it  were 
in  all  respects  a  bona  fida  sale  to  an  inde- 
pendent third  part7,  such  sale  took  tbe  prop- 
erty out  of  tbe  jurisdiction  of  Congress, 
and  prevented  that  body  from  further  legis- 
lation in  aid  of  the  purpose  of  the  act, 
"namely,  to  promote  the  public  interest  and 
welfare."  The  question  before  us  is  wheth- 
er an  amendment  to  the  act,  purely  admin- 
istrative in  the  character  of  the  burdens 
intpoged,  aimed  to  promote  the  public  in- 
terest and  welfare,  enEuited  while  the  title 
to  the  property  remained  In  the  original 
company,  a  eorporation  chartered  by  Con- 
gress, which  preserves  intact  all  the  pecun- 
iary righte  of  the  company,  and  whose  priv- 
ileges are  accepted  and  acted  upon  by  the 
company,  is  denuded  of  vitality  by  a  sale 
to  a  new  company  under  foreclosure  of  a 
mortgage  executed  prior  to  sueh  legisla- 
tion. That  question  must  be  answered  in 
the  negative. 

The    first    transcontinental    railroad,    to 
wit,    the    Union  Pacific    Railroad,    was   a 
grest   public  undertaking.     Private   capital 
was  believed  to  be  and  was,  in  fact,  unwill- 
ing to  attempt  it.     Congress  felt  that  the 
public    interest    required    its    construction.  ^ 
It  sought  to  interest  private  capital  in  tha  t^ 
enterprise,  and'believed  that  the  work  cotild  • 
be  better  done  through  the  instrumentality 
of    a    corporation.     At    the    same    time    it 
became  practically  the  sponsor  for  the  en- 
terprise by  large  donations  of  government 
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emdit  uid  poUIs  laadi.  b  ao  dabg  ft  wm* 
not  "'Ung  to  aid  a  purdf  priT»t«  «nter- 
prUe.  What  it  ^d  wm  in  furthsruiM  of 
tha  poblio  interatB,  uiil  it  reKrred  to  it- 
Mlf  the  right  to  altar,  amand,  or  repeal  the 
act  in  to  far  •■  ws«  neeeaur;  to  promote 
thoM  intereeta,  limiting  ita  action  bj  the 
•Ingle  proviio  that  due  regard  mn«t  be  had 
to  the  right*  of  the  oompaiij.  EreiTOne 
who  purchaeed  the  bonda  of  Uie  eompan^  or 
gave  it  credit  did  lo  with  full  knowledge 
that  thia  waa  a  quaii-natlonal  enterprise^ 
and  that,  if  deemed  neoeaeary  by  Congreea, 
the  intareata  of  tha  pnbUe  might  be  promot- 
ed b;  additional  legislation.  In  m  far  aa  the 
peennlarf  rights  of  the  oompanj  and  ita 
a-editora  were  not  eaerifloed.  The  oon- 
■truction  of  the  bridge,  doing  away,  aa  it 
did,  wiUi  the  delay  and  annoyanoe  of  trans- 
portation across  the  river  bf  a  terrj,  added 
largely,  not  merely  to  the  Talue  of  the  entire 
property,  but  also  to  the  great  oouTenience 
of  the  traveling  and  shipping  public.  The 
act  giving  authority  for  a.  large  luue  of 
bonda,  thereby  Insuring  tha  immediate  eon- 
struction  of  the  bridge,  was  aeoompanied  by 
a  proviso  that,  upon  reasonable  compensa- 
tion, the  uae  of  tlM  bridge  should  be  aooord- 
•d  to  other  eompKoiea.  Availing  iteeU  of 
tha  priril^ea  eonlarred,  the  eompany  ao- 
oepted  the  amendment  in  ita  entire^,  and 
Is  bound  by  ita  tenna  as  fully  as  though  it 
had  embodied  them  in  a  contract.  So  long 
as  the  fuU  fadUties  of  the  Union  Pacific 
eompany  were  not  interfered  with  therein, 
aitd  a  reaaonaUe  eompensation  was  paid 
tlienfori  It  eannot  in  an;  just  eensa  be  held 


Uuit  fta  rights  were  not  dnly  r^arded,  Aai 
it  cannot  be  tolerated  that  a  private  indi* 
vidual  or  a  state  corporation  can,  by  the  pu^ 
chase  at  a  judicial  sals  of  the  property, 
striks  down  all  the  legislation  pf  Congress 
passed  subsequently  to  the  mortgage,  for 
the  promotion  of  the  public  interests.  We 
cannot  assent  to  the  contention  that  the 
preaent  owner  of  the  property  holds  it  frean 
from  obedience  to  all  such  legislation.  ^ 
How,  as  befora*the  foreclosure  and  sale,  the* 
public  interests  are  to  be  i^arded,  and  not 
simply  private  purposes,  wishes,  or  preju- 

One  thing  more  requires  notice.  It  Is 
contended  that  the  temu  of  the  decree  are 
too  broad ;  that  they  give  to  the  Mason  City 
eompany,  not  merely  the  use  of  the  bridge 
and  its  approaches,  including  therein  eon- 
neetions  with  Western  roads  terminating  at 
Omaha,  but  also  the  use  of  all  side  or  spur 
tracks  connecting  the  Union  Pacific  Bail- 
road  with  private  industries,  and  the  track 
extending  northward  from  the  main  line  of 
the  Union  Padflc  to  the  old  ferry  eroesin^ 
On  the  argument  connsel  for  the  appellee 
stated  that  his  oompany  made  no  claim  to 
a  right  to  use  these  tracks.  If  the  lan- 
guage of  the  decree  is  open  to  this  mlscon- 
struotion  it  should  be  correoted,  and  the 
eirauit  court  may  make  such  eorreotion  ott 
proper  application. 
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1006.  TAMPA  WATEKWOBEB  00.  T.  TAMPA. 

(IM  U.  a.  Ml) 

XAMPA  WATBBWOBES  OOMPAm,  Plfi. 


CITY  OP  TAMPA. 

1.    Error   to    atate    conrt — aneatlona   ra- 
vi«walil«     — ■latntorT'    twiiBt ruction. — 

Ttie  aKEBlon  of  a  alate  conrt  conatrnlng  & 
■tate  Btatate  ao  u  Co  remoT«  tuy  qnestloo  of 
ita  rcpngnaoe;  to  tbe  Fedtral  Coiutltution 
MniKit  b«  reviewed  by  tba  Suprcin*  Court  of 
the  United  State*  on  wiit  of  wroi  lo  the  atata 

%,   ConatltBtlonal    I>ir   — aelf-exeeutlDV 

pro  via  Ion  a.— A  provlsloa  of  a  state  Constl- 
tatlOQ  Klvlng  the  leglalstare  foil  power  to  cor- 
rect ahoMO,  and  prerent  anjnat  dlacrlml- 
natloD  and  eiceeslTe  chacgw  la  lalf-eieciitltix 
to  the  extant  that  contracts  made  attei  It 
went  Into  eDect  are  subject  to  the  poaalbUl^ 
of  the  eierdse  of  auch  power.t 
B.  Error  to  at«te  oonrt — followlna  at«te 
eoart  dee  I  sf  on  a.— The  dedalOD  of  a  state 
eomt  that  a  munlelitall^  could  not,  by  a  con- 
tract with  a  watsr  company,  daprire  Itaetl  oT 
the  rlsht  to  eatabUah  reaaonabl*  mazlmiun 
water  ratea,  conformably  to  a  state  aCatata 
adapted  to  carry  Into  effect  a  provlalon  of  the 
Mate  Conatltalton  in  force  when  the  contract 
a  made,  whlGh  Inveata  the  leflalatnre  with 


tnuwportlns  peraona  and  proparty,  or  per- 
formlns  other'  aarrlcei  of  a  pnUlc  natare," 
•nd  deelaTM  tkat  tbe  laglalatara  "iliaU  pro- 
Tlda  tor  anforelns  and)  law*  «j  adeqiaata 
pauUtSei  or  forfeltnrM^"  la  not  ao  dMrlj  er- 
roneona  >a  to  raqalia  cararaal  on  a  writ  at 
~-        •  Court  of  the  United 


IN  ERROR  to  the  Suprema  Court  of  tbs 
State  (kI  rioridA  to  review  a  decree  affirm- 
lag  a  decree  of  the  Circuit  Court  tor  Hills- 
borough County,  in  that  state,  which  dia- 
■ilaaed  on  demurrer  a  bill  to  rajoln  the  en- 
forcement of  an  ordinanoe  flzing  mBTimiim 
wat«i  ratea,  on  tbe  ground  that  auidt  ordi- 
aanoe  impaii«d  the  obligation  of  a  oontract 
between  tbe  raunidpality  and  the  water  oom- 
p«nj.     A.ffirm«d. 

See  aantf  caae  below  (Fla.),  SS  So.  ITl, 
OB  former  appeal,  34  So.  631. 

The  facta  are  stated  in  the  opinion. 

Utairt.  WUlion  A.  Carter,  Btephta  U. 
Bparkm^n,  Edward  L.  S-parhnOM,  and  Peter 
0,  Knifltt  for  plaintiff  in  error. 

Jfoasra.  Hiik1»  O.   MaofarlaBe,  Ja 
F.  Glen,  and  John  P.  Wall  for  defendant  in 


Mr.  Jnstlea  HoIdmi  deU*«red  the  opin- 
Iki  of  the  oonrti 
Thia  wae  oomea  ben  bj  writ  of  error  to 


decree  dinmigBing  the  bill  of  the  plaintiff 

1  error  apMi  demorrer.   4S  Pla.  600,  34  Bo. 

il,  3B  SoT  1T4.  The  bill  alleges  a  eontnud) 
betwem  the  plaintiff  water  eompanj  and^ 
the  city  of  Tampa,  by  which  the  fanner^ 
waa  to  erect  watorworka  and  to*  have  the* 
right  to  charge  certain  rates  for  the  use  of 
ita  water  for  thirty  years,  with  various  oth&r 
terma,  not  neoesaary  to  mention.  By  a  sub- 
aequant  ordinance  the  city  fixed  lower  rates 
as  the  highest  to  be  charged  by  any  person 

corporation  fumishing  water  to  the  city 
its  inhabitanta,  and  imposed  a  penalty 
violation  of  this  ordinanoe  or  refusal  to 
furnish  water  in  eomplianoa  with  ita  terms. 
The  bill  eeta  up  that  tbia  ordinance  impairs 
the  obligaUon  of  the  plaintiff's  contract,  and 
takes  ita  property  without  due  process  of 
law,  contrary  to  the  Constitution  of  tha 
United  Statea.  Tbe  city  juatified  under 
i  so,  article  16,  of  the  atat*  Constitution  In 
force  when  the  oontract  waa  made,  and  un- 
der an  aet  approved  Hay  31,  1901,  chap. 
5070,  aft«r  the  data  of  tbe  contract.  Tha 
supreme  oourt  of  the  atate  held  the  jnatific*- 
tion  aufflcient,  and  diamiased  the  bill. 

We  aasume  tor  the  purpose  of  dedsioa 
that  the  oontiaot  made  waa  within  the  pow- 
ers of  the  city,  aubject  to  whatever  qualifica- 
tion or  inherent  weakness  the  Conatitutios 
oreated  or  impoaed.  We  asaome  also  that 
the  eaae  sbowa  mora  than  a  mare  breach 
of  oontract  by  tha  dty  if  ita  Jnstifioatiaa 
falla,  and  paas  at  ooce  to  the  marita  of  tha 
Juatifioation. 

Tba  clause  of  the  stata  Constitution  is  aa 
follows:  "The  l^islatnia  is  invested  with 
full  power  to  pan  lawa  for  the  oorreotion  of 
abusaa  and  to  prevent  nnjuat  discrimination 
and  azceeaive  idiargea  by  persona  and  oor> 
poratlona  engagsd  aa  common  carriers  in 
transporting  persons  and  propert;,  or  per- 
forming other  iervioea  of  a  publia  nature, 
and  shall  provide  for  enforcing  sud  laws  by 
adequate  pMialtiea  or  forfeitares." 

In  puTEuanoa  of  this  elauae  in  tiia  Consti- 
tution the  legislature  passed  the  act  referred 
to  above.  By  this  act  the  corporate  authori- 
ties of  cities,  towns,  and  villages  were  em- 
powered to  prescribe  by  ordinanoe  maximnm 
charges  for  water.  "Such  charges  to  ba 
just  and  reasonable:  Provided,  that  thia 
act  shall  not  ba  so  eonetmed  aa  to  impair 
the  validity  of  any  vaSid  contract  heretofore 
entered  into  between  any  dty,  town,  or  vil- 
lage and  any  person,  firm,  or  eorporatlon  for^ 
the  aupply  of  water  to-such  dty,  town,  or? 
villaga  or  ita  inhabttanta.  But  this  aet 
shall  not  be  held  to  validate  any  contract 
heretofore  made."  This  aot  was  construed 
by  tbe  supreme  court  of  Florida,  aa  wa  un- 
daratand  it,  to  mean  that  dtiea  might  estab- 
lish reasonable  maxima  In  any  oase  where 


point,    sea  voL   U, 


Oaat  Die    Conatltatlonal  I 


UignzeaoyCOOgIC 


£S  StmCEUE  COURT  BEPORTEB. 


Oct.  1 


tbej  could  do  ao  vithout  impairing  Uie  obli- 
gation of  contracts.  Theiefore  tba  aot  voa 
held  to  authorize  ths  ordinuice  coaipluined 
of  unleaa  the  ordinBUCe  was  open  to  conati- 
tutional  objection.  This  conBtruction  of  the 
statute  Is  a  very  slight  exteniion  of  the  di- 
rect meaning  of  the  words  used,  and  seems 
to  us  reasonable  even  if  a  aoinewhat  diS'er- 
ent  one  could  be  conceived.  Of  course  it 
remoTes  any  question  of  constitutionality 
from  the  statute,  and  therefore  tbere  seemH 
to  be  DO  ground  for  reviewing  the  decision 
upon  thst  point.  Central  Land  Co.  v.  Laid- 
Uy,  1G9  U.  S.  103,  40  L.  ed.  QI,  IG  Sup.  Ct 
Rep.  80;  Wefter  v.  Rogan,  188  U.  S.  10,  47 
L.  Gd.  363,  23  Sup.  Ct.  Rep.  2S3. 

We  turn  to  the  construction  of  the  Con- 
stitution of  the  state.  There  was  tome  argu- 
ment that  the  clause  was  not  self -executing. 
But  BO  far  as  it  expressed  »  power  of  the 
legislature,  of  course,  as  soon  a*  the  Con- 
stitution went  into  eSect,  that  power  existed 
»t  once,  and  contracts  afterwards  were  made 
subject  to  the  possibility  of  its  exercise,  as 
it  was  exercised  by  the  subsequent  statute. 
Spring  Vallty  WaCsneonts  v.  BahottUr,  110 
U.  6.  347,  365,  28  L.  ed.  ITS,  170,  4  Sup. 
Ct  Rep.  48;  Bienville  "Water  Bupply  Co.  t. 
Mobile,  18S  U.  &  212.  40  L.  ed.  1132,  22 
Sup.  Ct.  Rep,  820.  The  only  question  then 
is,  bow  far  the  clause  of  the  Constitution 
goes.  When  the  contract  was  made  there 
had  been  no  judicial  construction  of  the 
clause  which  withdrew  the  oontract  from  its 
operation,  nor  has  there  been  since,  so  far 
as  we  are  aware.  There  is  no  ground  for 
the  application  of  the  doctrine  of  Uuhlker 
r.  ffwc  York  i  H.  R.  Co.  107  U.  S.  544, 
49  L.  ed.  872,  25  Sup.  Ct.  Hop.  622,  or 
Qetpcke  V.  Dubuque,  1  Wall.  176,  17  L.  ed. 
620.  In  such  circumstances,  although  we 
construe  the  Constitution  for  ourselves,  and 
determine  the  existence  or  nonexistence  of 
the  contract  set  up,  and  whether  its  obliga- 
tion has  been  impaired  by  the  state  enact- 
ment {Douglas  *.  Kentuclcf/,  1G8  U.  S.  48S, 
S02,  42  L.  ed.  653,  657,  18  Sup.  Ct.  Rep. 
IDS),  "the  Federal  courts  will  lean  towards 
?  an  agreement  of  views  with  the  state  ci 
?  if  the  question  seems  to  them  balajiced*with 
doubt," — a  principle  reinforocd  by  the  later 
oases.  ISurgcae  v.  Beligman,  107  U.  S.  20, 
84,  27  L.  ed.  359,  3C3,  2  Sup.  Ct.  Rep.  10; 
Wilson  V.  Standbier,  1S4  U.  S.  390,  4i2,  4(i 
L.  ed.  612,  CIS,  2S  Sup.  Ct.  Rep.  384;  Bien- 
tnlle  H"o(er  Stipply  Co.  v.  iiobUe,  18G  U.  B. 
212,  220,  46  L.  ed.  1132,  1135,  22  Sup.  Ct. 
Rep.  820;  Chicago  Theological  Seminary  v. 
JHwioit,  188  U.  S.  602,  674,  675,  677,  47 
L  ed.  041,  649,  650,  23  Sup.  Ct.  Rep.  388. 
It  cannot  be  said  that  the  interpretation 
adopted  is  not  a  pos.^ibls  one.  Water  com- 
panies are  corporations  performing  services 
of  a  puUie  nature  quite  as  moeh  aa  eommon 


carriers,  and,  therefon,  aio  within  the  word* 
of  the  clause  which  is  not  confined  to  common 
A  natural  method  of  preventing 
charges  is  tliu  passnse  by  tiio  cities 
towns  within  which  the  services  are  per- 
formed, of  ordinances  establishing  reasonable 
ates  and  punisliing  nonconiplianca.  Tbero- 
fore  the  power  to  prevent  cxctEsivc  charges^ 

i-ea  to  tie  legislature,  properly  was  exar- 

led  by  a  law  granting  citiei  authority  to 
pass  ordinances  of  the  kind  supposed. 

So  much  probably  would  be  admitted;  but 
it  is  said  that  the  clause  is  merely  declara- 
tory of  powers  which  the  legislature  would 
have  had  without   It,  and   which,   with  or 

itbont  it,  the  legislature  could  cut  down 
by  contract.  The  argument  is  not  without 
force,  but  it  did  not  prevail  in  this  case, 
not  prepared  to  overrule  ths 
Florida  courts  in  their  interpretation  at 
their  own  laws.  It  is' entirely  possible  to 
read  the  words  as  conferring  a  power  which, 
by  their  very  form,  they  were  meant  to 
make  inalienable.  No  doubt  some  sort  of  a 
legislature  would  exist.  Constitution  or  no 
Constitution;  and  presumably  would  havo 
power  to  regulate  rates  charged  by  com- 
panies performing  public  services,  or  to  re- 
strict that  power  by  a  constitutionally  bind- 
ing contract.  But  the  actnaJ  legislature 
derives  its  being,  its  form  as  a  senate  and 
house  of  representatives,  and  its  powers, 
from  the  instrument  in  force.  When  tho 
Oonstitution  says  that  the  legislature  "is 
invested"  with  a  certain  power,  it  invests  it 
with  that  power;  and  docs  go  none  tfa« 
less  that,  in  the  absence  of  those  words,  a 
more  or  less  similar  power  would  be  implied 
by  more  general  expressions  in  the  same  in-  ^ 
strument  It  says  that  the  power  shall  be  ^ 
"full  "power;"  and  the  adjective  may  bs" 
read  as  meaning  a  power  which  cannot  be 
cut  down.  When  it  goes  on  to  require  that 
the  legislature  "shall"  provide  for  enfor- 
cing the  laws  which  it  is  expected  to  paa* 
for  the  correction  of  abuses  ond  the  preven- 
tion of  excessive  charges,  the  argument  is 
strengthened  that  it  means  to  impose  a  duty 
which  the  legislature  is  not  at  liberty  to 
give  up.  Budi  was  the  opinion  of  the  su- 
preme court  of  Florida,  and  we  have  yielded 
to  the  judgment  of  the  ctate  court  upon 
more  doubtful  questions  than  this. 

The  case  stands  on  tlic  ^in^Ic  ground  <A 
contract  There  is  no  allegntion  that  the 
rates  fixed  by  the  new  ordinancet  are  unrea- 
sonable, or  that  their  effect  will  be  to  d» 
stroy  or  eonsidcrably  impair  the  ralue  of 
the  plaintiff's  property.  Although  the  14th 
Amendment  is  invoked,  no  case  ia  made  out 
under  it  on  any  other  ground  than  that  Um 
obligation  of  a  binding  contract  is  impaired. 
The  single  question  is  whether  the  city  ot 
Tampa  is  bound  for  thirty  years  from  tha 
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•greement  to  permit  certain  ^ed- 
to  be  eharged,  even  il  the?  have 
be  leBSOnable.  We  an  sot  pre- 
aaj  tbat  the  eupTeme  eonrt  of 
aa  wrong  in  deeiding  that  It  la 
1,  under  the  Florida  Conatitution 
The  effect  of  a  former  decree  dia- 
bill  brought  bj  the  city,  which 
In  tbia  bill,  cannot  b«  reargued 


Dtoree  affirmed, 

Mr.  Justice  Bro-wn,  with  whom  waa 
Mr.  Juatice  Peokbwm,  diBaenting: 

In  Beptember,  1887,  the  waterworka  oom- 
paay  made  a  eootraot  with  the  city  for  the 
catabliabment  of  waterworka,  in  whioh  it 
waa  agreed  that  the  contraot  Bhould  continue 
In  force  for  tJiirty  j'cara  from  the  time  the 
works  were  oompleted  and  ready  for  duty, 
and  that  the  ownera  might  charge  and  collect 
quarterly,  In  advance,  for  water  furnished 
to  private  oonsumera,  prioea  not  to  exoeed 

^certain   maximum   rates   flzed   by  the   eon- 

J tract 

•  'At  this  time  there  was  in  force  the  fol- 
lowing oonstitutional  pTovialon  In  Florida: 
TThe  legiHiature  is  invested  with  full  pow- 
er to  paas  lawa  for  the  oorreetion  of  abuses 
and  to  prevent  unjust  diaeHmination  and  ex- 
CMaive  diarges  by  persona  and  oorporotions 
engaged  aa  common  carriers  In  tranaport- 
Ing  persons  and  property,  or  performing 
other  servicea  ol  a  publie  nature,  and  ahall 
provide  for  enforcing  suoh  laws  by  ade- 
quate penalties  or  forfeitures." 

By  an  act  of  the  legislatuM  passed  May 
31,  1901  (chap.  5070),  the  corporate  ao:- 
tboritiea  of  any  cMj  were  empowered  to 
prescribe  by  ordinauoe  maximum  rates  and 
charges  for  the  supply  of  water,  such  charges 
to  be  Just  and  reasonable ;  provided,  "that 
this  act  shall  not  be  so  construed  as  to  im- 
pair the  validity  of  any  valid  contract  here- 
tofore entered  into  ,  ,  ,  for  the  supply 
of  water  to  such  city,"  "but  this  act  shall 
not  be  held  to  validate  any  eontraot  here- 
tofore made." 

On  December  20,  ISOl,  the  ci^  council  of 
Tampa  passed  the  ordinance  complained  of 
(No.  2T4>,  which  provided  that  "it  Bhall  be 
onlawfnl  for  any  individual,  company,  or 
corporation  furnishing  water  to  the  city  of 
Tampa  or  Its  inhtbitonts,  to  charge  any 
higher  rates  for  water  than  those  herein- 
after ■peciSed."  The  ordinauoe  made  a 
large  dednetion  in  the  rates  fixed  by  the 
criglnal  ordinance  or  contract,  and  thereby, 
«a  it  is  alleged,  impaired  its  obligation. 

The  eOHtltutional  proviBlon  waa  evidently 
nai  Hlf-csecuting,  though  it  vested  full  pow- 
er In  the  legitlatare  to  prevent  exoessive 
Martini  for  the  performance  of  public  serv- 
bM.     The  legislature  did  Bot  aee  fit  to  exar- 


eiia  &I8  power  to  Ha  full  tstent.  But  h 
authorizing  corporate  anthoritiei  in  any  d^, 
etc.,  to  fix  rate^  provided  that  Hit  act  ahouU 
lot  A«  so  iJon»tratd  aa  to  impair  the  eoltdi- 
u  of  any  valid  oontract.  This  it  had  the 
'ight  to  do.  It  waa  not  bound  to  exercise 
the  whole  power  vested  in  it  by  the  Con- 
stitution, hut  might  grant  ao  mudi  of  such 
power  tc  the  eorporate  authorities  aa  it 
deemed  best  for  the  public  Interests.  Thta 
we  have  repeatedly  held  with  respect  to  par-|. 
celing  out  the  power  vested  In  Congress  by^ 
the  ConsUtution.  •  Jf 'intiTB  v.  Wood,  7* 
Cranch,  G04,  3  L  ed.  420 ;  KmdaU  v.  United 
Btatw,  12  Pet.  S24-eie,  9  L.  ed.  1181-1217; 
Cory  V.  Curlit,  3  How.  230-245,  11  L.  ed. 
676-681. 

It  follows  that  if  the  ordinance  of  1001 
impaired  the  original  oontract  between  the 
waterworks  and  the  city,  it  exceeded  Its  pow- 

s  under  the  aot  of  the  legislature. 

In  ita  opinion  the  supreme  court  of  Floi^ 
ida  asaumed,  without  deciding,  that  "the 
powers  granted  to  the  city  were  suffident 
to  authorize  it  to  oontract  with  the  water 
company  for  a  publio  and  private  supply  of 
water,"  and  were  alao  sufficient  to  enable 
the  oi^  to  Insert  rinuaee  fixing  the  rates 
and  obligating  the  city  to  pay  theaa  rates 
for  water  used  by  it  during  the  entire  con- 
tract period,  and  that  tha  same  powers 
existed  of  fixing  the  rates  for  water  supply 
to  individunla. 

Now,  as  tba  Constitution  only  delegated  to 
the  Eej/islaturs  the  power  to  autboriu  the 
corporate  authorities  to  reduce  rates,  and 
the  legislature  delegated  that  power  only 
in  eases  where  it  did  not  impair  the  validity 
of  any  contract,  it  seema  to  me  clear  that 
the  city  cotmcdl  of  Tampa  exceeded  its  au- 
thority in  reducing  rates  protected  by  a  con- 
tract, and  muat  be  held  to  have  impaired 
iU  obligaUoD. 


(199  U.  S.  247) 

CHESAPEAKE  BEACH  EAILWAY  COM- 
PANY,  Plff.  tfi  Err., 


1.    Decda— ocrtalntT  !•>  deaorlptlaa^-The 

vaffuenea  of  tbe  descriptive  IsnguAKe  In  a 
deed  nben  eonsldEted  alone  Is  not  material  It 
when  taken  In  connection  witb  tbe  plats  to 
which  It  refers.  It  li  lufllcleutly  certain  Is 
fdenttfr  the  land.* 
1  BvldflBc^— presmnptlon  of  eoBtlnaeA 
p o*«e ■■Ion.— Possess Lan  ot  a  railway  road- 
bed will  be  presumed,  In  ejectment,  to  bars 
lolloned  the  title  until  tbe  dlapossessloD  by 
delendaDt  took  place,  where  tbe  railway 
tracks  were  On  the  land,  and  tbe  plalnUH 
rallwar  eonipany  claimed  ondec  a  aeries  ol 


»  v«L   U, 
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of  pceltal  af  tovseloaara  dc«r*«  on 
title  flOBT*r«d^-Tbe  deed  from  a  tnute* 
Id  &  mortcace  coDTtri  whj.tcTer  tltl*  he  bad. 
altboagb  It  rtKittm  •  decree  of  forMlonre; 
alDce  It  will  not  ba  awomed  tram  tbli  tedtal 
tbat  tbe  truatM  acted  aa\j  br  Tlrtua  ol  thi 
power  wblcb  the  deciae  conferted. 

L  H»llgo«da  n<ntTT«n«e  •!  roadbed— 
•Raet  at  ■nrantaa'a  laalE  «f  lecieUitlTe 
aatborltr  t*  axtend  ita  Hue  over  tbe 
ra>dbed..-^rbe  lack  ot  on;  eoQKrenloDal  au- 
thorltj  In  tbe  iiiPccBBivc  grantees  of  a  rail- 
way roadbed  lying  In  tbe  District  of  Calam- 
bla  to  extend  tbelr  lines  Into  tbat  District 
ooDia  not  alfect  their  title  If  tbs  oilsinal 
grantor  bad  sach  sntborlty. 

B.  Deeda — neeeasltr  of  aelsin.— A  mavv 
ance  bj  a  dUMlaee  Is  valid  In  tbe  DUtrlet  of 
Columbia,  f 


[No.  35.] 


IN  ERROR  to  the  Court  of  Appeals  of  tJie 
District  of  Columbia  to  review  a  ju<^- 
meiit  which  afflnued  a  Judgment  of  tfa«  Su- 
preme Court  of  that  District  in  favor  of 
plaintiff  In  an  actiim  of  ejectment  to  recover 
a  railway  roadbed.     A/firmed. 

See  aame  case  b«low,  23  App.  O.  C.  S8T. 

The  facts  are  stated  in  the  opinion. 

MeMTs.  Frederle  D.  MoKeniter  and 
Jokn  BpaJding  Flannery  for  plaintiff  in 
error. 


■   *  Mr  Justice  Holmes  delivered  the  opinion 

of  the  court: 

ThjB  ii  an  action  of  ejectment  In  which 
the  defendant  in  error,  the  original  plain- 
tiff, recovered  judgment  for  the  land  in  suit 
In  the  supreme  court  of  the  District  The 
judgment  vraa  affirmed  bj  the  oourt  of  ap- 
peals (23  App.  D.  C.  G87),  and  the  ease 
WM  brought  here. 

There  waa  a  motion  to  dismisB  upon  the 
ground  that  it  affirmativelj  appears  from 
the  record  that  the  matter  In  dispute,  ex- 
clusive of  costs,  does  not  exceed  the  sum  of 
fS,O0O.  But  the  reasonable  Inference  from 
the  record  is  the  other  way  (fforris  v.  Bar- 
ber, 129  U.  8.  366,  32  L.  ed.  697,  9  Sup. 
Ct.  Rep.  314),  and  affidavits  are  submitted 
which  sustain  the  Inference  which  we  should 
draw  (Red  Biver  Cattle  Co.  v.  Necdham, 
137  U.  S.  632,  34  U  ed,  789,  II  Sup.  Ct 
Rep.  208). 

At  the  trial  the  defendant  presented  no 
evidence,  but  asked  the  judge  to  direct  a 
verdict  in  his  favor,  relying  on  somewhat 
technical  criticism b  of  the  plaintiff's 
and  saving  its  rights  by  exceptions. 
■hall  stale  such  facU  as  an  matarlaL 

rBd.  Note.— For  oimi  In  point  lee  vol.  t.  i 
Wg.     Cbmmjwrtr  infl   MalnlsnaDca,   fg  M-H. 


The  dedaratlon  oontalns  nhie  oonnta,  for 
nine  paroels  of  land,  wMdi  the  plaintiff  3 
(defendant  In  error)  oontends  wer«*formerly  ? 
part  of  the  roadbed  of  the  Southern  Mary- 
land Railioad  Company,  and  now  are  pMt 
of  its  own.  The  plaintiff  sought  to  prove 
its  title  by  putting  in  deeds  of  each  of  these 
parcels  made  to  the  last-named  company 
in  1SS4,  and  evidence  of  possesaion  on  the 
part  of  the  same,  together  with  subsequent 
deeds  finally  conveying  tbe  land  to  the  plain- 
tiff. Of  course  this  would  be  BuiIil^ient  if 
made  out.  It  is  argued  that  the  deacriptiOD 
in  the  flrst  deeds  Is  too  vague  to  identify 
the  land,  snd  the  argument  is  fortiBed  by  the 
testimony  of  a  surveyor  that  "the  deed  la 
not  definite  enough  to  place  ft  on  the 
ground."  But  the  deed  was  accompanied 
by  plats  to  whiA  they  referred,  and  the 
I  surveyor  testified  tiiat  "the  plata  are 
lesr  identical  [with  the  witness's  eui^ 
vey  of  the  locus]  as  it  is  possible  to  make 
tbem,"  and  more  to  the  same  ^ect.  It  is 
evident  that  the  former  words  refer  to  tiie 
descriptive  language  of  the  deeds  alone; 
and  that  when  the  descriptions  are  taken, 
as  they  should  be,  in  connection  with  tbe 
plata,  there  Is  no  difficulty  with  the  deeds. 

Next  it  is  said  that  there  was  no  evidence 
of  possession  on  the  part  of  the  Sonthem 
Maryland  Railroad.  But  the  same  surveyor 
testified  that  he  knew  the  old  Southern 
Maryland  Railroad  tracks  out  there,  and  had 
known  them  for  thirteen  years;  and  another 
surveyor  testified  that  be  was  employed  by 
that  company  in  laying  out  its  roadbed  ia 
ieB6,  that  he  remeiabered  the  line  of  this 
right  of  way,  that  tiie  right  of  way  of  the 
Southern  Maryland  was  BO  feet  wide,  and 
that  the  Chesapeake  Beach  Railway  uses  the 
right  of  way  of  the  old  Southern  Maryland 
Railroad  clear  to  the  District  of  Columbia 
line.  Without  going  into  further  detail 
or  answering  every  minute  criticism, 
we  are  of  opinion  that  the  judge  was 
right  in  leaving  the  question  to  the  jury, 
and  that  the  jury  were  warranted  in  finding 
as  they  did.  It  is  said  that  it  must  appear 
that  the  possession,  if  any,  of  the  Mary- 
land company,  waa  not  abandoned.  iSaia- 
rte^  T.  JfaDerioft,  124  U.  S.  281,  31  L.  ed. 
430,  S  Sup.  Ct  Rep.  461.  But  in  a  eass 
like  the  present,  at  least,  where  the  tracks  q 
of  the  railroad  were  on  the  land,  and  when^ 
the  plaintiff  exhibits  a'serles  of  deeds  pur-* 
porting  to  convey  the  property,  the  last  one 
to  itself,  it  is  to  be  presumed  that  possession 
followed  the  title  until  tbe  dispoxsession  by 
the  defendant  took  place.  Latarua  v. 
Fhelpi,  166  U.  8.  202,  SIM,  205,  39  Ii.  ed. 
397,  30S,  IS  Sup.  Ot  Rep.  271.  See  Brad' 
thau  V.  Athley,  ISO  U.  S.  60,  62,  66,  4S 
L.  ed.  423,  426,  430,  21  Sup.  Ct.  Rep.  297. 
Tbe   defendant  did  not   iiold   for   such  a 
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kngtk  of  time,  fna  from  ditpnt^  tli*t 
ftbAndonmsiit  to  it  by  the  plaintiff  oould 
be  inferred.  Tlie  mit  me  bepm  on  Jaau- 
•17  13,  1902,  and  Uie  poMeesion  of  tha  de- 
fendant la  not  carried  back  bejond  1S98,  ii 
M  far. 

Tbe  aubaequent  itepe  In  the  plaintlfTi 
title  are  «a  follows:  A  decree  of  the  supreme 
•mirt  of  the  District  of  Columbia,  foredoe- 
ing  a  mortgage  recited  to  hare  been  made 
hy  tbe  Southern  Maryland  Railroad,  and 
to  cover  all  its  property  then  or  thereafter 
acquired;  a  sale  and  eonv«7anoe  in  punu- 
•nce  of  the  decree  to  one  Gregory  by  a 
trustee  appointed  by  the  oourt;  a  cwtiflcate 
-of  the  incorporation  of  tha  Washington  ft 
Fotomaa  Bailroad  Company,  reciting  the 
foreoloeure  and  sale  of  all  the  property  of 
the  Soutbem  Maryland  Railroad,  and  incor- 
porating Qregory  and  othan  to  take  erer 
the  railroad;  a  aonveyanoa  of  tlie  property 
by  Gregory  to  the  new  company,  and  a 
mortgage  by  it  of  the  oamo  property  to  the 
Union  Tnut  Company  of  Ftulodelphia,  both 
^Uted  AprU  1,  1886,  the  daU  of  its  incor- 
poration ]  a  certiftoate  of  the  inoorporation 
of  the  plidntiS  <m  July  24,  1901,  reciting  a 
decree  of  the  United  Btatea  circuit  court  for 
the  district  of  Maryland,  wMch  foreclosed 
the  last-named  mortgage;  reciting  also  a 
■ale  in  pursuance  of  the  decree,  and  incor- 
porating the  jiiiiiliiMsiii  and  othan  to  toko 
«ver  the  railroad;  aad,  ftnolty,  a  deed  to 
tbe  plaintiff,  by  the  Union  Trust  Company, 
the  truetee  of  the  mortgage  last  maitiimed. 
The  main  objection  urged  to  tbe  title  is 
that,  s«  tbe  record  of  the  lost  foreclosure 
proceedings  wa«  not  put  in,  it  does  not  ap- 
pear that  the  court  attempted  to  foreclose 
property  in  the  District  of  Columbia,  and 
that  as  the  deoree  la  recited,  it  must  be  taken 
^Utat  tbe  trustee  was  acting  only  by  virtue 
w«f  the  power  which  the  decree  conferred. 
•  But  the  trustee  had  tha'legal  title,  and  pur- 
ported to  eoavey  all  tbe  property  whicji  it 
held.  Tbe  source  of  its  title  was  a  oMiTey- 
ance  to  it  by  the  owner.  The  deorea  of  the 
court  only  determined  a  foreclosure  and  es- 
taUitbed  tbe  right  of  tbe  trustee  to  convey 
without  a  breadi  of  trust.  Even  it  it  is 
not  to  be  inferred  that  the  decree  was  as 
broad  OS  it  i*  recited  to  have  been  (see 
Uvller  T.  DotM,  S4  U.  &  444,  24  L.  ed. 
207 ) ,  the  deed  of  the  Union  Truit  Company 
conveyed  whatever  title  It  had  (TFilliome  t. 
Jackson.  107  U.  B.  47B,  27  L.  ed.  G29,  2 
8np.  CL  Rep.  814).  Tbe  suggestion  that  the 
inetrument  must  be  read  sa  limiting  itself 
by  pure  implieation  to  rights  conferred  by 
the  decree,  and  as  erduding  the  only  sonrce 
of  the  grantor't  tiUe,  doea  not  merit  ex- 
tended diacussion,  b«t  It  may  be  mentioned 
that  there  ia  a  covenant  for  future  osBur- 
nncea,  in  general  tsims,  not  limJt^H  to  any 


particular  aouioa.  It  Is  obaeired  ia  one  of 
Uie  oasea  dted  for  tbe  defendant  that  "the 
recital  in  the  deed  cannot  enlarge  or  cen- 
tred the  words  at  tiie  grant."  Titoomh  t. 
Currier,  4  Cnsh.  GBl,  E92.  Still  less  can 
such  a  redtol  aa  this  be  token  to  eliminate 
the  only  title  wliich  the  grantor  held.  Sea 
further  Brobtt  v.  itrooifc  (Z>oe  etv  dem. 
Brobtt  V.  Brook)  10  WalL  GIS,  10  L.  ed 
1002;  Bryan  t.  Bnuiua,  162  U.  S.  41S,  40 
L.  ed.  1022,  10  Sup.  Ct  Rep.  803. 

Other  purely  technical  attempts  to  upset 
the  verdict,  so  far  aa  they  need  remark,  may 
be  disposed  of  In  a  few  words.  For  some 
unexplained  reason  the  plaintiff,  in  four  of 
its  counts,  after  describing  the  land,  and 
identifying  it  by  the  above-mentioned  con- 
veyance to  the  Southern  Maryland  Railroad, 
identified  it  further  aa  conv^ed  by  tbe  com- 
missioners of  the  diatriet  on  a  certain 
data, — we  preamne  on  a  tax  sale.  It  was 
objected  that  the  latter  allegation  disclosed 
a  title  outstanding  in  third  persons.  No 
evidence  was  gone  into  upon  tike  subject. 
Of  course  the  meaning  of  the  aount  was  not 
to  allege  or  admit  such  an  outstanding 
title  in  someone  else  when  tbe  main  allega- 
tion was  that  the  plaintlfi  "was  lawfully 
seised"  at  the  date  of  the  defendant's  entry. 
We  sIulII  not  spend  argument  upon  that. 

Tbe  Southern  Maryland  road  was  authoi^  ^ 
izsd  to  DXtend  into  the  Diatriet  of  Columbia  « 
bf   act    of    Congress.    Whether    the*  later  ■* 
roods  had  authority  or  not  would  not  af- 
fect the  titie  to  the  Uud. 

The  land  seems  to  have  been  conveyed  to 
the  defendant  in  error  after  tbe  plaintlB 
in  error  bad  taken  possession;  but  that  la 
immaterlaL  In  the  District  of  Columbia  » 
conveyance  by  a  disseisee  is  valid.  Hat- 
Ihetct  V.  Heoner,  2  App.  D.  C  340,  367; 
Robtrf  V.  Oooptr,  20  How.  467, 463,  15  L.  ed. 
909,  974;  Peak  v.  Beurioh,  187  U.  S.  624. 
Q2S,  030,  42  L.  ed.  302,  304,  306,  17  Sup.  Ct. 
Rep.  027.  A  question  is  raised  as  to  im- 
provements; but  it  was  not  raised  belowi 
and  is  not  open  here. 

Judgment  affirmei. 


(IM  U.  8.  233) 

ATTORNBY  GENERAL  OP  THE  STATK 
07  MICHIGAN  upon  the  Relation  of  L. 
E.  KIES  «t  aL,  Plff.  tn  Err., 


.  Brror  to  atate  court— Federal 
qil«sttoii— dectilon      on      ffon -Federal 

■ronade.— Tbe  Suprcnie  Court  ot  the  Dclted 
States  la  not  without  JurladEctlon  to  review, 
bj  writ  of  error,  a  decision  ol  a  state  court 
sostalnlns  a  stats  statute  dalmed  to  Impair 
contract  ebllsatlons,  because  Uie  state  nourl 
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Mata  lt>  MDcInaloa  of  tha  nonulftaiM  at  Oib 
contrart  Dpon  ■  conttmeUon  ot  tb«  (tKt«  Con- 
•tJtatlon  kna  l&ws. 

B.  Contraots — ImpalriHeat  sf  obllSAtlOB 
— leiclilalln  alteration  ot  aoliool  <!»• 
tricta. — Contract  obllgutloDi  are  Dot  Impaiied 
br  tbe  creation  bjr  Mleb.  Lam  1901.  local 
acl»  No.  .lis,  of  a  new  scbool  diatiiet,  to 
whicb  waa  ilTcn  tb«  property  within  tta 
limits  whkh  had  betoDKcd  to  the  dial  ' 
from  wblch  It  wai  created. 

8.    Conitltntlonal    Ian — dne    procea*    ot 
law— lea  Illative  alteration  of  acl 
dlatFlcta.— The  propertr  ol  a  scbool  district 
Ii  not  token  without  due  procen  of  law 
the  creation,  b;  HIcb,  Laws  ISOl,  local  a 
Ho.   316,   of  a   new   dlitrlct,   to  which   i 
given  tbs  propertj  wltbln  tta  llmlta  wblcb 
bad  belonfted  to  the  dlatrlct*  from  whicb  It 

^  Cob alKiil tonal  law — BnaFantT  at  re- 
pnbllcan  torm  at  KavernmeBt— lesia- 
latlvr  Bite  rati  on  at  achool  dlatrtcta.— 

Legislative  crentlon  and  alteratlan  ot  acbool 
districts  and  division  and  apportionment  of 
tfae  property  ot  such  dlstrlcta  Is  compatible 
with  tbe  republican  form  ot  BOvcmnient 
guaranteed  bj  V.  B.  Conat.  art.  4,  i  4,  evan 
aiaiimlng  that  this  provlaloa  v>pllee  to  tba 
creation  of,  or  tha  poweri  ac  tb«  right*  of 
propertr  ot,  •ubordlnata  mtinlclpalltlaa  of  a 


IN  ERROR  to  the  Supreine  Court  of  the 
State  of  Michigan  to  review  a  judgment 
which,  reversing  the  judgment  of  the  Cir- 
cuit Court  for  tha  County  of  Hillsdale,  in 
that  state,  in  proceedings  in  the  nature  of 
quo  warranto,  justained  the  validit;  ot  a 
state  statute  creating  a  new  school  district 
and  giving  it  the  property  within  its  limts 
which  had  belonged  to  tlie  dietricta  from 
which  it  waa  created.    Affirmed. 

See  same  case  below,  131  Mich.  fiSO,  92  N. 
W.  280. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  A.  Lyon  for  plaintiff  in  er- 


'     Mr.  Justice  McKemuti  delivered  the  opin* 
Ion  of  the  court: 

The  Constitution  of  the  state  of  Michigan 
nquires  the  legislature  to  establish  and  pro- 
vide a  aystem  of  public  schools,  whereby  a 
school  shall  be  kept  open  at  least  three 
montha  in  each  year  in  every  aehoot  district 
in  the  Bta,te.  In  fulfilment  of  this  require- 
ment legislation  was  enacted  from  time  to 
time  providing  for  the  formation  ot  school 
districts.  Under  this  legislation  (ISSI) 
four  school  districts  were  organized  in  the 
townships  of  Somerset  and  Moscow,  oounty 


of  miUdkle.  In  IMl  the  legislators 
passed  an  set  known  as  "Act  Number  31B 
of  tbe  Loeal  Acta  of  the  State  ot  Michigan 
for  the  Tear  IBOl,"  entitled  "An  Act  to  In- 
corporate the  Public  Schools  of  the  Village 
of  Jerome,  Hillsdale  County,  Michigan; 
DeSne  the  Boundaries  Thereof,  Provide  for 
the  Election  of  Trustees  and  Fix  their  Pow- 
era  and  Duties,  and  Provide  for  tbe  Distri- 
bution of  the  Territory  of  the  Disorganized 
Districts."  By  this  act  one  of  the  districts 
formed  in  the  townships  ot  Somerset  and 
Moscow,  in  which  the  village  ot  Jerome  is 
situated,  and  portions  of  other  districts, 
were  set  off  and  incorporated  in  one  school 
district,  to  be  known  as  "the  public  sdiools 
of  tha  village  of  Jerome."  The  act  appoint* 
ed  defendants  in  error  trustees  of  the  new 
district,  to  continue  in  office  until  their^ 
successors  should  be  elected,  as  provided  Ing 
tbe  act.  The  act  gave  to  the  new'diatrict* 
the  property  within  its  limits  which  had 
belonged  to  tbe  districts  from  which  it  waa 
created,  and  required  the  new  district  to  as- 
sume and  pay  the  debts  and  obligations  of 
the  old  districts.  The  new  district  did  not 
include  all  of  the  lands  of  the  old  distrieta. 

On  the  7th  of  October,  1901,  an  informa- 
tion waa  Bled  in  the  nature  of  a  quo  warran- 
to by  the  attorney  general  of  the  state  upon 
the  relation  of  L.  E.  Eles,  W.  E.  Alley,  J.  B. 
Strong,  and  Stephen  McCleary,  charging  ds- 
fendants  in  error  with  usurping,  intruding 
into,  and  tmlawfully  claiming  to  exercise  "a 
false,  fictitious,  and  pretended  public  office, 
to  wit,  trustees  and  officers  of  the  pretended 
school  district  known  as  'the  publio  schools 
of  the  village  of  Jerome,'  and  e»  offioio 
'the  board  of  school  inspectors  of  the  publlo 
schools  of  the  village  of  Jerome,'  to  wit,  at 
the  county  of  Hillsdale  aforesaid,  in  eon- 
tempt  of  the  people  of  the  state  of  Michigan, 
and  to  their  great  damage  and  prejudice." 

He  circuit  court  rendered  a  judgment  of 
ouster  against  defendants  in  error.  The 
supreme  court  entered  the  following  judg- 
ment: "The  judgment  of  ouster  should  be 
affirmed  as  to  such  officers  as  now  hold  un- 
der the  legislative  appointment,  it  there  be 
any  thus  holding.  As  to  others,  if  any,  it 
will  be  reversed." 

The  grounds  of  attacQc  upon  the  validly 
of  the  act  creating  the  new  district  in  the 
supreme  court  ot  the  atate  were  aa  follows: 

First.  It  deprives  this  school  district  Or 
municipality  of  the  right  of  local  self.gov- 
emment,  guaranteed  to  all  municipalities  by 
the  Constitution. 

Second.  The  title  to  the  act  indicatss, 
and  the  act  itself  embraces,  more  than  ana 

Third.  The  act  la  broader  than  the  title; 
tbe  body  of  the  act  embraces  many  objects 
not  covered  by  the  title. 
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Fodrtlu  The  Mt  *■  paamd  Impetirs  tbe 
obligetion  of  contracts,  within  the  menning 
^of  llie  Constitution  of  tiie  United  States  and 
^tbfi  Constitution  of  the  state  of  Michigan. 
■  'With  the  flrat  three  grounds  we  have  no 
concern.  They  present  strictly  local  ques- 
tions. We  sje  concerned  with  the  fourth 
ground  only  in  so  far  as  It  invokes  the  Con- 
stitution of  the  United  States.  The  supreme 
court  disposed  of  this  ground  as  follows: 
"We  have  alreadj'  shown  that  the  obligation 
of  contracts  ia  not  impaired.  The  districts 
did  sot  hold  this  property  under  any  con- 
tract with  the  state,  but  as  a  public  agency." 
In  other  words,  the  nonexistence  of  a  con- 
tract was  rested  on  the  construction  of  the 
Constitution  and  laws  of  tho  state,  and 
henee  defendant  in  error  contenils  that  the 
decision  of  the  court  did  not  involve  a  Fed- 
eral question.  This,  however,  overlooks  the 
power  and  duty  of  this  court  to  determine 
for  itself  the  existence  or  nonexistence  ol 
a  contract.  Other  grounds  in  support  of 
the  motion  to  dismiss  are  urged  which,  we 
think,  are  also  untenable.  The  motion  is 
therefore  denied. 

Plaintift  in  error  broadened  in  this  court 
bis  objections  to  the  act,  based  on  the  Con- 
stitution of  the  United  States.  He  urges, 
besides  the  contract  clause  of  the  Constitu- 
tion, that  provision  of  the  Utb  Amendment 
which  protects  private  property  front  dep- 
rivation without  due  process  of  law,  and 
)  4,  article  4,  which  provides:  "Tb.«  United 
States  shall  guarantee  to  every  state  in 
this  Union  a  republican  form  of  govern- 
ment." But  the  grounds  all  depend  ulti- 
mately upon  the  same  arguments.  If  the 
Ic^lature  of  the  state  has  the  power  to 
create  and  alter  school  districts,  and  divids 
and  apportion  the  property  of  such  district, 
BO  contract  can  arise,  no  property  of  a  dis- 
trict can  be  said  to  be  taken,  and  the  a«- 
Uon  of  the  legisI«.turB  is  compatible  with  a 
republican  form  of  government  even  If  it  be 
admitted  that  t  4,  article  i,  of  the  Consti- 
tution, applies  to  the  creation  of,  or  the 
powers  or  rights  of  property  of,  the  subor- 
dinate muuidpalitieB  of  the  state.  We  may 
omit,  therefore,  that  section  and  article 
from  further  consideration.  Hie  decision 
of  the  other  grounds  urged  ws  may  rest  up- 
on the  opinion  of  the  supreme  court  of  the 
state  and   the   case   of  Lamarie  County 


■  of'many  supporting  cases,  that  the  legisla- 
ture of  the  state  has  absolute  power  t 
make  and  change  subordinate  municipal: 
ties.  The  following  quotation  meets  exactly 
the  contentions  of  plaintiiT  in  error: 

"Institutions  of  the  kind,  whether  called 
«onnties  or  towns,  are  the  au.iiliaries  o: 
state  in  the  important  business  of  mu 


pal  rule,  and  cannot  have  the  least  preten- 
sion to  sustain  their  privileges  or  their  ^ 
istcnce  upon  anytbiog  like  a  contract  hs- 
tween  them  and  the  legislature  of  the  staf^ 
because  there  is  not,  and  cannot  be,  any 
reciprocity  of  stipulation,  and  their  objects 
and  duties  are  utterly  IncompaUble  with 
:rything  of  the  nature  of  compact  In- 
stead ef  that,  the  constant  practice  is  to 
divide  large  counties  and  towns,  and  to  con- 
solidate small  ones,  to  meet  the  wishes  of 
the  residents,  or  to  promote  the  public  in- 
terests as  understood  by  those  who  control 
the  action  of  the  legislataie.  Opposition 
is  sometimes  manifested,  but  it  is  every- 
where acknowledged  that  the  legislature 
issesses  the  power  to  divide  counties  and 
wns  at  their  pleasure,  and  to  apportion 
le  common  property  and  the  eommmi  bur- 
dens in  such  manner  as  to  them  may  seem 
reasonable  and  equitable."  Many  cases  are 
cited.  See  aJso  Woreeater  v.  WorceBter 
Consol.  Street  R.  Co.  IBQ  U.  S.  63S,  4S  L.  ed. 
5B1,  25  Sup.  Ct  Kep.  327. 
Jvdgmmtt  affirmed, 

(1S9  U.  8.  288) 

GEORQE    C.    RANKIN,    Receiver   of  tli» 

Hutchinson  National  Bank,  Plff.  in  Err^ 

EDWARD  B.  BARTON. 

1.    Brrov  to  utmt*  conrt— Federal  qnas- 


t  the- 


sUtats  of  limitations  applicable  to  the  tti;bt 
to  enforce  the  Individual  Uablllt;  of  stock- 
holders  In  national  banks  Is  pnt  In  motion  bj 
a  dels;  of  the  Comptroller  of  tbg  Carrency  1& 
making  an  asaeeament  Involves  a  Federal 
qaestloD  whicli  will  suslsln  a  writ  of  error 
from  tba  Bopreme  Coort  of  the  ttnlted  States. 
a.  Llokltatlon  of  natloBii — enforoemcat 
of  llabllltr  of  atookboldera  1b  natton- 
nl  bsnka. — A  state  statute  of  llmltatloDi 
doe*  not  begin  to  run  against  the  rlgbt  to 
enforcB  the  Indlvldu&l  Uabllltr  of  stockholders 
In  a  national  bank  until  the  amount  of  saeh 
llabllll;  has  been  ascertnlned  and  BBaeised  by 
the  Comptroller  of  the  Conencr.* 

[No.  125.] 


the  Supreme  Court  of  tlt» 
-1-  State  of  Kansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Reno  County,  in  that  state,  sustain- 
ing the  defense  of  the  statute  of  limitations 
In  an  action  to  enforce  the  Individual  liabili- 
ty of  a  shareholder  lu  a  national  bonk.  A«- 
veraed  and  remanded  for  further  proceed- 
ings. 

See  same  oaae  below,  69  Eon.  629,  77  Psa. 
G3I. 

The  facts  are  stated  in  the  opinion. 
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Ur.  B.  WUtealda  for  plaintiff  in  error. 
Meurt.  Gaarse  A.  Tukdeveer  uid  F, 
gL.  Varttn  loi  defendant  in  error. 

•  ■  Ur.  Juatlee  MoKvmaa.  deliTsred  tlw  opin- 
ion of  the  court: 

The  queBtion  in  this  eaM  ia  the  ■.ppliea- 
tion  of  the  statute  of  limitation*  of  a  state 
to  the  liability  of  a  itoclcholder  of  a  nation- 
al bank  before  the  amount  of  such  liability 
baa  been  ascertained,  and  aannaead  by  the 
Comptroller  of  the  Ourreney.  The  trial 
eourt  held  the  itatute  applicable,  and  its 
judgment  was  affirmed  by  the  supreme 
«ourt  of  the  state. 

The  petition  was  Bled  Nonmber  13,  1602, 
and  averred  that  the  Hutobinson  National 
Bank  became  Insolyent  in  1993,  and  plain- 
tiff in  error  was  app<Hnted  its  reoeiTei.  On 
July  V,  1894,  the  Comptroller  of  the  Cur- 
rency ordered  an  asseMment  of  fTS.OOO  up- 
^  on  the  individual  liability  of  the  stockhold- 
*J  era,  being  (75  on  each  shar^  to  p^  the 

*  debts  of  Ute  banlc.  After'application  of  the 
amounts  collected,  and  after  further  ao- 
•ounting,  it  was  found  necessary  to  make 
another  assessment,  and  on  November  20, 
1600,  the  Comptroller  of  the  Curren<7  made 
another  assessment  of  (19,000,  being  {10  up- 
cn  each  share.  It  waa  averred  "that  said 
assessment  naa  made  just  as  soon  as  dis- 
eovered,  in  the  exer^sa  of  diligence,  to  be 
necessaiy,  and  just  as  soon  as  it  waa  as- 
-eertained  that  the  flrst  assessment  and  a«- 
aete  of  the  bank  were  insufflelent."  1 
amount  due  from  defendant  in  error  t 
$627,  for  which  judgment  was  prayed, 
demurrer  was  sustained  to  the  petition 
the  ground  that  it  showed  on  its  face  that 
the  causa  of  the  action  was  barred  by  the 
atatiito  of  limitntiona  of  the  state. 
taining  this  ruling,  the  supreme  court  of 
the  state  said:  ( 1 )  That  although  the 
of  action  arose  under  the  act  of  Congress, 
which  prescribed  no  limitation  on  the  rem- 
-edy  against  stockholders,  the  statute  of  the 
state  applied;  and  (2)  the  statute  com- 
menced to  run,  not  when  the  assessment 
was  made  aga.inst  a  stockholder,  but  was 
put  in  motion  by  delay  in  making  the  as- 
sessment. Prior  decisions  of  the  supreme 
court  of  the  state  were  relied  on  for  this 
conclusion.  They  established  the  local  law 
to  be,  it  was  said,  tliat  when  an  act  to  be 
done  is  wholly  within  the  control  of  the  par- 
ty suing,  he  must  perform  it  within  a  rea- 
sonable time,  and  such  time  cannot  extend 
the  period  within  wiiich  the  action  would 
be  barred  if  no  such  preliminary  step  were 
necessary.  And  it  was  decided  that  the 
■averment  of  the  petition,  that  the  second 


assessment  was  made  as  aoan  as  it  waa  die- 
covered  to  be  neesBsaiy,  was  m  men  oo» 
elusion  of  the  pleader,  which  waa  counter- 
vailed  ij  the  facts  alleged. 

We  think  the  court  overlooked  the  official 
character  and  power  of  the  Comptroller  of 
the  Currency,  and  the  deeiaions  of  thia 
court  declaring  them.    A  national  bank  ia 

instrumentality   of  the   United   Btate*; 

circulating  notes  aie  guaranteed  by  tba 
UniUd  Statea;  and  If  the  United  Statsa 
should  be  compelled  to  pay  them,  the  United 
States  has  a  paramount  lien  on  the  aaseta 
of  the  hank  for  reimbursement.  The  admin- 
istration of  the  bank's  aaseta  is,  therefora,n 
vested  in  the  Comptroller  *of  the  Current  ? 
as  an  officer  of  the  United  Btatea.  He  i^ 
points  the  reoefver,  and  directs  his  acts. 
The  Individual  liability  of  a  ato^htddar 
can  only  be  enforced  by  his  order.  The  pro- 
vision Is  as  much  for  the  benefit  of  the 
stockholders  as  for  the  United  States,  and 
it  is  indispensable  to  the  bringing  of  a  suit 
against  the  stockholder.  In  other  worda, 
the  liability  dates  from  tba  order  of  tha 
Comptroller.  It  was  said  In  Kenntdy  t, 
Oibaon,  S  Wall.  408,  606,  10  U  td.  470,  478i 
"It  is  for  tbe  0<HnptrolIer  to  decide  when  H 
is  necessary  to  institute  proceedings  against 
the  stodcholdera  to  enforce  their  personal 
liabili^,  and  whether  the  whole  or  part, 
and,  if  only  a  part,  how  much,  shall  be  eoI> 
leeted.  These  questions  are  referred  to 
bis  judgment  and  discretion,  and  his  deter- 
mination is  oonelusive.  The  stockholders 
cannot  controvert  It.  It  is  not  to  be  quea- 
tioned  in  the  litigation  that  may  ensu& 
He  may  make  it  at  such  time  as  he  may 
deem  proper,  and  upon  such  data  as  shall 
be  satisfactory  to  him.  This  action  on  hia 
part  is  indispensable  whenever  the  personal 
liability  of  the  stockholders  Is  sought  to  ba 
enforced,  and  must  precede  the  institution 
of  suit  by  the  reoeiver.  The  fact  must  be 
distinctly  averred  in  all  such  eases,  and.  If 
put  in  issue,  must  be  proved."  Subsequent 
cases  have  reiterated  tiie  dootrine.  UeDon- 
aid  V.  Thompton,  184  U.  8.  71,  4«  L.  ed.  437, 
22  Sup.  Ct  Rep.  267 ;  StuiUbuker  t.  Parrp, 
1B4  U.  8.  258,  46  L.  ed.  628,  22  Sup.  CL 
Rep.  403.  As  the  power  of  the  Comptroller 
is  derived  from  a  statute  of  the  United 
States,  it  cannot  be  controlled  or  'i'nit<^  bj 
state  statutes. 

A  motion  is  made  by  defendant  in  error 
to  dismiss  the  writ  of  error  for  want  of 
jurisdiction  in  this  court.  It  is  manifest 
from  what  we  have  said  that  the  motion  t* 
without  foundation. 

Judgment  nreersed  and  cause  remanded 
for  further  proceedings  not  inconsisteat 
with  this  opinion. 
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(IM  v.  S.  Ill) 

WnilAU  HARTIK,  Plff.  i»  £iT, 

BEU^  B.  TEOUT. 


1.  OaBMItatlaaal  law  Jb»  pnMcaa  mt 
lair— ■nbJecllBC     premlaaB      to     Jnda- 

Tbe  offiifr  of  a  bulldlDg  nblcti  he  fenowlngi; 
permit*  to  be  Turd  for  Ksmlns  pnrpoaei  li  not 
deprlrMI  of  bl*  itropertj  wICIioiit  due  proceai 
of  law  br  onto  R*T.  But.  |  4276.  which  ao- 
thoilMi  an  action  to  rabject  *uch  bnlldlox  to 
tho  pajment  of  K  Judgmeot  obtained  by  an  tu- 
lormer  for  tha  lecDTcr^  of  monej  toat  there 
■t  play. 

S.  COBBtltatlonal  la-vv—^Ine  pvoeeaa  of 
l«Tr-4i««eaBltT  of  Ibft  trlsL — A  ]adg- 
DMnt  founded  opon  a  itate  atatnto  la  not 
wantlnt  in  doe  procew  of  law  becauaa  tbe 
atututa  doea  not  pcoTlda  for  or  permit  a  trial 
by  Jury. 

S,  CoBBtltBtlonitl  law— due  proocBB  of 
IBW— who  BiBT-  r«lae  nBeatlaB^-The  ob- 
Jectlon  tbat  due  proceaa  of  taw  la  not  aftordad 
an  owner  of  propertr  naad  (or  pLmlDg  pai- 
poaea  bjr  Ohio  Ber.  Stat.  |  42T6,  under  which 
a  Judgment  agalnat  thoae  who  won  money 
there  at  gambllnf,  when  not  Impeached  for 
fraud  or  collusion,  la  made  eouclaalve  ctI- 
denee  ot  the  amount  of  money  loit  In  an  ac- 
tion to  chare*  the  property  of  tha  owner,  la 
not  open  to  eucb  an  owner  where  there  la 
proof  DDtBlde  tbe  record  of  the  Judgment, 
abowlag  the  amount  of  money  loat,  given 
agalnat  hla  objection  tbat  tba  fact  waa  not 


IN  ERROR  to  fha  Suprema  Conrt  of  the 
State  of  Ohio  to  review  two  judgmenta 
affirming  judgments  of  the  Circuit  Court  of 
Eancocic  County,  in  that  state,  in  favor  of 
plaintiff  in  aetiona  to  subject  the  property 
of  the  owner  of  ths  building  where  gaming 
ma  carried  on,  with  his  knowledge  and  aa- 
ient,  to  the  payment  of  judgments  fof  the 
lecoveij  of  monej  lost  there  at  play.    Af- 

See  same  case  below,  70  Ohio  St.  437,  72 
H.  B.  1161,  1162;  on  first  writ  of  error,  62 
Ohio  St  132,  56  N.  E.  666. 

Statement  by  Mr.  Justloe  FeoUkaaii 
Tbe  plaintiff  in  error  in  these  caaea  aeeks 
to  review  the  judgments  of  the  eupreme 
•ourt  of  Ohio,  affirming  judgmenta  recov- 
ar«d  Bgainat  him  hy  the  defendant  in  error 
In  one  ol  the  drouit  courts  of  Ohio,  The 
two  eases  iovolve  the  aame  question,  which 
relates  to  tbe  validity  of  tbe  sections  of  the 
•tatata  of  tbo  state  of  Ohio  in  regard  to 
gambling,  known  as  H  4270,  4273,  and  4276 
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of  the  Revised  Statntes  of  0»it  ttaU.    Tba  „ 
Motions  are  set  forth  in  the  margin.t  ^ 

'  The  defendant  in  error  commenced  these  • 
actions  in  the  court  of  common  pleas  of 
Hancock  eouuty,  under  1  4275,  for  the  pur* 
pose  of  making  certain  judgments,  recov- 
ered by  her  against  other  parties,  a  lien  on 
tbe  property  of  the  plaintiff  in  error  to  the 
extent  ot  those  judgments.  The  defendant 
demurred  to  Uto  petition  in  each  ease.  One 
of  the  grounds  of  demurrer  was  that  tbe  pe- 
tition showed  a  former  judgment  in  favor 
of  defendant  for  the  same  eauae  of  action. 
The  demurrers  were  sustained,  and  judg- 
ments to  Uiat  efleot  were  affirmed  on  error 
by  the  circuit  court;  but  the  supreme  court 
reversed  them  and  remanded  tha  cases  for 
further  proceedings.  62  Ohio  St.  132,  6S 
N.  E.  660.  Tbe  defendant  then  answered, 
and  the  casea  went  to  trial  in  the  common 
pleas,  where  plaintiff  recovered  judgments 
in  ber  favor.  On  appeal  in  each  ca«e,  to 
tbe  circuit  court  of  Hancock  county,  a  trial 
was  bad  de  novo,  which  resulted  in  judg- 
ments in  favor  of  plaintiff  (24  Ohio  C.  C 
333),  which  were  affirmed,  without  any 
opinion,  by  tbe  supreme  court  of  Ohio.  70 
Ohio  St.  437,  72  N.  E.  1161,  1102.  Tbe  de- 
fendant below  has  brought  the  eases  her* 
by  writs  of  error. 


"tSec  4270.  If  any  person,  by  playing  at 
any  game,  or  by  means  ot  any  bet  or  wager, 
loaea  to  any  othec  person  auy  sum  of  money 
or  otber  thing  of  value,  and  paya  or  delliats 
the  aame.  or  any  part  thereof,  to  ths  winner, 
the  person  who  so  loaea  and  pay>  or  dellTer> 
may,  at  any  time  within  six  mootha  next  after 
auch  Ion  and  payment  or  delivery,  aue  for 
and  recover  tha  money  or  thing  of  value  so  loat 
aod  paid  or  delivered,  or  any  part  thereof,  fron 
the  wloner  thereof,  with  costa  ol  suit,  by  civil 
action  fonnded  on  thia  chapter,  before  any  court 
of  competent  Jurisdiction. 

"Sec.  iZTa.  If  the  peroon  losing  such  money 
or  thluir  of  value  sa  provided  In  |  4270  doe* 
not,  wlthtn  tha  time  therein  apeclfled,  without 
collusion  or  deceit,  sne,  and  with  eDect  prose- 
cute, for  the  money  or  thing  of  value  so  lost 
and  paid  or  deliveced,  any  persou  may  sue  for 
and  recover  the  leme.  with  coats  of  solt,  agalQSt 
any  winner  aa  aforesaid,  for  ths  use  of  tha  par- 
Boo  prosecuting  the  aame. 

"Sec  4273.  The  i;a'operty,  both  real  and  per- 
sonal, of  a  defendant  against  whom  a  Judgment 
la  rendered  under  this  chapter,  either  for  fines, 
costs,  or  to  recover  money  or  other  thlog  ot 
value,  lost  or  paid,  shall  be  liable  therefor,  wltb- 
ont  aiemptlon,  and  aucb  Judgment  aball  be  a 
Hen  thereoQ  nntll  paid ;  If  the  owner  of  tbe 
building  In  irhleb  tha  money  was  loat  know- 
tngty  permits  It  to  be  used  tor  gaming  purposes, 
auch  building  and  the  raal  eatate  upon  which 
It  atanda  shall  b«  liable  therefor  In  the  aam* 
manner :  and  tbe  guardian  or  troatea  of  a  minor. 
Insane  person,  or  Idiot,  wtto  permits  any  prop- 
erty under  his  cbarge  to  be  uaed  for  gaming 
pucposea,  and  the  same  becomes  liable  on  ac- 
count thereof,  aball  ba  liable  to  his  ward  for 
tbe  amount  thereof." 
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Jj  Tb»  following  un  the  fAeta  upon  which 
*  tli«  questions  AriH:*M  the  March  temi, 
1895,  of  the  court  of  conunon  pleas  for  Han- 
cock county,  the  defendtmt  in  error  brought 
her  action  under  the  above  J  4273,  to  recov- 
or  from  the  defendtuits  in  that  suit,  who 
were  named  Clifford,  Gaaaman,  and  Marvin 
(the  last  named  being  this  plaintiff  in  er- 
ror), moncfB  alleged  to  have  been  lost  by 
the  plaintilT's  husband  in  gambling  (and 
won  by  them)  between  the  20th  day  of 
March,  1803,  and  the  19th  day  of  March, 
1894.  She  iubaequently  brought  another 
action  at  the  September  term,  1696,  in  the 
same  court  of  common  pleas,  against  the 
same  parties,  to  recover  moneys  alleged  to 
hare  been  so  lost  and  won  between  March 
10  and  June  19,  1894.  In  the  flrst  action 
she  recovered  $3,473  and  costs  against  alt 
three  defendants,  and  in  the  second  she  re- 
covered 31,300  and  costs  against  the  same 
defendants.  Thoee  judgments  were  subse- 
quently reversed  on  error,  by  ths  circuit 
court,  as  to  Marvin,  and  affirmed  as  to  the 
other  defendants. 

The  plaintiff  below  then  commmtoed  these 
Actions  in  the  court  of  common  pleas  of 
Hancock  county  against  th«  defendant  Mar- 
vin as  the  owner  of  the  premises  in  which 
the  gambling  was  carried  on,  to  make  the 
judgments  theretofore  obtained  by  her 
against  Clifford  and  Gassman  a  lien  upon 
the  building  of  which  Marvin,  the  defendant, 
was  the  owner,  on  the  ground  that  he  know- 
ingly permitted  the  name  to  be  used  by  them 
for  gambling  purposes.  The  petition  in  each 
case  stated  in  substance  the  ownership  by 
defendant  Marvin  of  the  property  where  the 
gambling  was  carried  on;  that  Clifford  and 
Gassmsn  carried  on  qsimbling  there  In  violas 
tion  of  law;  that  the  defendant  knowingly 
permitted  bis  building  to  be  so  used.  The 
petition  then  alleged  the  recovery  of  a  judg- 
ment by  plaintiff  against  the  defendants 
ClilTord,  Gassman,  and  Marvin,  for  the 
amount  stated  in  the  judgment;  that  the 
action  was  brought  pursuant  to  f  4273  of 
the  Revised  Statutes  of  Ohio,  to  recover  from 
the  defendants  money  staked  and  betted  by 
M  plaintiff's  husband,  and  the  judgment  re- 
s' covered  was  for  the  amount  found  by  the 
court  to  have  been  staked  and  betted' by 
plaintiff's  husband  and  won  by  the  defend- 
ants; that  the  judgment  Wfts,  on  error,  re- 
versed as  to  Marvin,  but  afKnned  as  to  the 
other  defendants,  and  that  the  judgment  re- 
mained in  full  force  as  t^  them,  and  was  whol- 
ly unpaid ;  that  the  said  games  of  ebance,  "on 
which  said  money  was  staked  and  betted  and 
lost"  by  plaintiff's  husband,  to  the  defend- 
ants Clifford  and  Gassman,  were  played  at 
the  rooms  in  defendant  Marvin's  building, 
And  while  defendant  knowingly  permitted 
ihe  ume  to  be  used  liy  them  for  such  pur- 


pose, ^le  prayer  ma  to  have  the  Judg- 
ment declared  a  lien  on  the  building,  and 
that  it  be  sold,  etc 

The  defendant,  in  his  answer  In  each  oasev 
admitted  the  ownership  of  the  premises  at 
the  times  alleged  in  the  petition,  and  also 
the  recovery  of  the  judgment  as  stated  in 
the  petition,  and  that  such  judgment  as  to 
^he  defendant  Marvin  was  reversed,  and  the 
defendant  denied  the  other  allegations  in 
the  petition.  He  subsequently  filed  an 
amended  answer  setting  up  the  Ohio  stat- 
ute of  limitations.  The  eases  were  tried 
substantially  as  one  case  in  the  common 
pleas,  and  resulted  in  judgments  in  favor 
of  the  plaintiff.  Upon  appeal  to  the  cir- 
cuit court  a  retrial  of  the  case  was  had.  S4 
Ohio  C.  C.  333.  On  that  trial  it  was  admit- 
ted that  at  the  times  mentioned  in  the  peti- 
tion the  premises  described  therein  were 
used  for  gambling  purposes  by  CliSord  and 
Gassman,  that  they  are  the  same  premises 
in  which  the  money  described  in  judgment 
or  represented  by  the  judgments  set  up  in 
the  petition  are  claimed  to  have  been  lost, 
but,  not  admitting  that  plaintiff's  husband, 
in  fact,  gambled  with  Clifford  and  Gaae- 
man  between  March  19,  1393,  and  June  20, 
1894,  it  is  admitted,  for  the  purposes  of  this 
action,  that  if  he  did,  such  gambling  was 
done  In  the  building  and  upon  the  premisee 
of  the  defendant  described  in  the  petition. 
It  was  also  conceded  that  the  judgments 
were  rendered  against  Clifford  and  Gass- 
man, and  that  they  occupied  no  other  preg>- 
ises,  and  conducted  no  gambling  during 
the  periods  specified  in  the  petition  exc«pt  ^ 
upon  the  premises  described  In  the  petition,  g 
*  In  the  course  of  the  trial,  the  judgments  • 
against  Clifford  and  Gassman  were  offered 
and  received  Id  evidence,  under  a  general 
objection  on  the  part  of  the  defendant  Mat^ 

The  plaintiff  also  proved,  oataide  the  ieo> 
ord  of  the  Clifford  and  Gassman  judg- 
ments, by  a  witncBB  called  by  her,  the  fact 
of  the  gambling,  and  the  amount  lost,  and 
the  place  where  it  was  lost  The  witness 
having  stated  that  he  bad  lost  the  money 
to  the  full  amount  represented  by  the  judg- 
menta,  in  gambling,  was  asked  to  state 
whether  he  had  lost  it  at  Clifford  and  Qasa- 
man's.  This  question  was  objected  to  at 
the  very  moment  that  the  witness  answered 
that  he  hall,  the  objection  being  as  followa: 
"Counsel  on  behalf  of  defendant  Marvin  ob- 
jected to  the  above  answer  and  moved  the 
court  to  strike  out  so  much  of  the  answer 
as  relates  to  the  fact  and  the  extent  of  the 
loss,  on  the  ground  that  it  is  not  alleged 
in  the  petition,  and  Is  not  an  issue  of  fact 
in  the  case.  Which  motion  the  court  over- 
ruled,  to  which  ruling  of  the  court  the  d^ 
fendant  then  and  there  excepted." 
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Tha  iritn«M  then  again  stated,  mtder  tbia 
objectioD,  that  the  montya  wen  loet  at  gani- 
iag  in  this  building,  and  were  reprcEented 
by  theee  judgments,  and  that  tha  monaye 
were  lost  aa  stated  in  the  petition  and  at 
Cliffoid  and  Gaaeman'B. 

There  was  also  evidence  given  on  the 
trial  tending  to  prove  that  the  premises 
w«ie  not  only  used  by  Clifford  and  Gass- 
man  for  gambling  purposes  during  the 
times  mentioned  in  tjie  petition,  but  that 
mch  user  was  with  the  knowledge  of  the 
defendant  Marvin,  and  that  be  knowingly 
permitted  the  same. 

Upon  the  trial  the  defendant  gave  no  evi- 

The  circuit  court,  in  giving  judgment  for 
the  plaintiff,  found  these  facts,  and  stated 
(£4  Ohio  C.  C.  333)  that  in  an  action  un- 
der i  4275,  to  subject  the  premisea  where 
Ue  gaming  was  carried  on  and  the  money 
lost,  to  the  payment  of  a  judgment  reeor- 
ered  against  the  winner,  such  judgment, 
when  not  impeached  for  fraud  or  collusion, 
was  conclusive  that  the  moneys  lost  and 
^  winnings  secured,  which  caused  the  plsin- 
2  tiff's  injury,  were  lost  in  gaming,  and  were 
>  won  by  Uk*  defendant  in  the  judgment; 
that  the  same  were  won  and  lost  in  viola- 
tion of  law,  and  that  the  plaintiff,  in  con- 
■equence  thereof,  sustained  damages  to  the 
amount  of  tbe  judgment;  that  saeb  judg- 
ments a*  to  these  facts  are  not  open  to 
dispute  by  the  owner  of  the  premises,  in 
an  action  against  him  under  that  section. 

The  defendant  Marvin  then  brought  the 
eases  by  writs  of  error  to  the  supreme  court 
of  the  state  for  review,  where  they  vrere  af- 
firm^, without  any  opinion;  but  some  weeks 
after  the  mandate  to  the  court  below  had 
been  issued  from  the  supreme  court,  that 
court,  on  motion  of  the  plaintiff  in  error, 
ordered  what  is  termed  a  "journal  entry" 
to  be  made,  as  follows: 

Journal  Entry. 

Whereupon,  on  motion  of  said  plaintiff 
In  error,  William  Marvin,  the  court  order 
ft  to  be  certified  and  made  part  of  the  rec- 
ord of  this  case  and  of  the  judgment  of 
afSnnance  heretofore  entered  herein,  that 
this  action  Is  founded  upon  sections  forty- 
two  hundred  and  seventy-three  (42T3)  and 
forty-two  hundred  and  seventy-five  (4275) 
of  the  Revised  Statutes  of  Ohio  on  the  sub- 
ject of  gaming. 

It  is  farther  certified  that  said  plaintiff 
In  error  set  up  in  his  petition  in  error,  ask- 
ing the  reversal  of  the  judgment  of  the 
circuit  court  of  Hancock  county,  Ohio,  that 
■aid  aections  of  said  statutes  and  the 
proceedings  of  said  circuit  court  had  there- 
imder  were  repugnant  to  section  one,  article 
iDnrtsoi  of  the  amendmentj  to  the  Consti- 
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tutlon  of  tha  United  StAtM,  and  npngnant 
to  article  one,  section  nin^  and  article  one, 
section  ten,  and  section  three  of  article 
three  of  said  United  States  Constitution. 
Also  that  said  sections  of  said  statutes  and 
the  proceedings  had  thereunder  were  claimed 
and  set  up  by  plaintiff  In  error  to  be  an 
invasion  of  his  private  right  of  property, 
in  violation  of  said  Constitution  and  amend- 
ments. That  said  judgment  of  afflrmonoe 
was  in  favor  of  the  validity  of  said  statutes  n 
and  of  said  proceedings  had  thercunder,M 
ond'that  they  were  not  repugnant  to  any 
of  the  provisions  of  said  Constitution  or  of 
the  amendments  thereto. 

Mr.  Ooorco  F.  Pendleton  for  pUInUS 
Mr.  Jokn  Poe  for  defendant  in  error. 

*Ur.  Justice  Feokboa^  after  making  tha* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  seeks  to  reverse  tha 
judgments  herein,  based  on  the  gaming 
statute  of  Ohio,  because,  as  he  insists,  that 
statute  is  unconstitutional  on  several  differ- 
ent grounds:  First,  because  it  is  (as  he 
avers)  an  unconstitutional  extension  of  tha 
police  power  of  the  state,  resulting  in  tha 
taking  of  the  property  of  the  plaintiff  In 
error  for  the  beneflt  of  the  defendant  In 
error;  or,  in  other  words,  it  results  in  tha 
taking  of  the  property  of  the  plaintiff  In 
error  without  his  consent,  for  a  private  pnr- 
poee,  and  that  it  is  an  invasion  of  bis  prl* 
vate  right  of  property,  in  violation  of  tha 
Federal  Constitution;  second,  because  tha 
statute  denies  or  does  not  provide  for  an  ex- 
ercise of  the  right  of  trial  by  jury,  and, 
therefore,  a  judgment  founded  upon  it  ia 
obtained  without  due  process  of  law;  third, 
because  the  judgment  first  obtained  agidnat 
the  persons  who  actually  won  tha  money  li 
made  conclusive  evidenoe  against  Uie  plaiih 
tiff  in  error  of  the  amount  of  money  thna 
lost,  although  he  was  neither  a  party  nol 
privy  to  that  Judgment,  as  it  was  reversed 
as  to  him,  and  he  was  thereupon  dismissed 
from  the  case.  ' 

A  reference  to  the  record  does  not  show 
that  any  one  of  these  questions  was  raised. 
either  by  the  pleadings  or  on  the  trial  of  ^ 
the  case.  The  only  evidence  that  any  que»n 
tion  wai 'raised  in  the  supreme  oourt,  a»> 
sailing  tha  validity  of  the  statute  as  a  viol»- 
tion  of  any  provision  of  the  Federal  Con- 
stitution, consists  of  a  statement  in  the  pett< 
tion  in  error  to  the  supreme  court,  that  tha 
statute  was  a  violation  of  certain  sections  of 
the  Federal  Constitution,  and  in  the  certill- 
eate  of  the  supreme  court  of  Ohio,  which 
that  oonrt  ordered  to  ba  made  a  part  of 
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tbe  reoard,  and  wbleli  ta  above  set  forth. 
It  1b  a  certificate  from  tbe  court,  on  dis- 
tlnpiiBlied  from  one  by  an  individual  judge. 
Tbe  petition  in  error  does  not  show  that 
any  question  involving  tbe  Federal  Consti- 
tution waa  actually  argued  or  brought  to 
the  attention  of  the  supreme  courL  It  is 
well  settled  in  this  court  tliat  a  certificate 
from  a  presiiling  judge  of  the  itate  oonrt, 
made  after  the  dDcision  of  the  case  in  that 
court,  to  the  effect  that  a  Federal  question 
was  considered,  and  decided  by  the  court 
adversely  to  the  plaintiff  in  error,  cumot 
eonfer  jurisdiction  on  this  court,  where  the 
record  does  not  otherwise  show  it  to  exist ; 
that  the  effect  of  such  a  certificate  Is  to 
make  more  certain  and  specific  what  is  too 
general  and  indefinite  in  tbe  record  itself, 
but  it  is  incompetent  to  originate  the  Fed- 
eral question.  Dibble  v.  Bellingham  Bay 
Land  Co.  163  U.  S.  S3,  41  L.  ed.  72,  16 
Sup.  Ct.  Kep.  930;  Benkel  v.  Cincinnati, 
177  U.  S.  170,  44  L.  ed.  720,  20  6up.  Ct. 
Bap.  673;  FuUerton  v.  Teaa*.  1S6  U.  8.  102, 
49  L.  ed.  443,  25  Sup.  Ct.  Rep.  221.  As 
the  certificate  in  the  case  at  bar  was  made 
by  tbe  court,  and  was  ordered  by  it  to  be 
attached  to  and  form  part  of  the  record  it- 
self, it  la  perhaps  sufficient  to  shoir  that 
some  questions  of  a  Federal  nature  were  be- 
fore that  court,  and  decided  by  it.  It  is 
true  tbe  certificata  is  quite  loose  in  its  state- 
ment as  to  what  was  the  nature  or  character 
of  these  questions.  It  Is  certified  that  tbe 
plaintiff  in  error  contended  that  the  sections 
of  the  statute  and  the  proceedings  of  the  cir- 
cuit eourt  had  thereunder  were  repugnant 
to  those  sections  of  the  Constitution  of  the 
United  States  referred  to  in  the  certificate. 
By  reference  to  them  it  will  be  seen  that 
i  1,  article  14,  contains  several  provisions 
^it«  distinct  from,  and  having  no  relation 
to,  each  other,  and  the  certificate  does  not 
RState  which  one  of  the  provisions  of  that  see- 
s'tion  was  claimed'to  have  been  violated  by 
the  statute  in  question.  Section  9  of  article 
1  has  itself  seven  subdivisions,  and  it  would 
be  difficult  even  to  guess  which  particular 
provision  the  plaintiff  in  error  claimed  was 
violated  fey  the  statute.  Section  10  of  the 
same  article  Is  also  referred  to  as  having 
been  violated  by  the  statute;  also  article  3, 
t  3,  which  relates  to  the  trial  of  all  crimes 
by  jury.  Then  there  is  stated  to  have  been 
made  l^  the  plaintiff  in  error  a  general  con- 
tention that  the  statute  and  proceedings 
thereunder  were  an  invasion  of  his  private 
right  of  property  in  violation  of  the  Federal 
Constitution  and  its  amendments. 

A  more  general  statement  of  the  presen- 
tation of  the  Federal  questions  to  a  state 
•oart  could  scarcely  be  made.  It  is  almost 
Impoosible  to  determine  from  such  certificate 
what  Feder^  question  was  decided  in  tlie 


case.  We  have  heretofoi*  held  that  an  ob- 
jection very  similar  to  this  raised  no  Federal 
question.  Clarke  v.  MeDade,  166  U.  S.  168, 
41  L.  ed.  673,  17  Sup.  Ct  Rep.  284. 

Assuming,  however,  that  by  reference  to 
the  1st  section  of  the  14th  Amendment,  the 
question  of  the  illegal  extension  of  the  polios 
power  of  the  state  may  be  raised,  under  tbe 
claim  that  a  judgment  founded  upon  tbe 
statute  would  permit  the  taking  of  the  prop- 
erty of  the  plaintiff  in  error  without  due 
process  of  law,  we  are  of  opinion  that  the 
objection  is  without  merit.  For  a  great 
many  years  past  gambling  has  been  very 
generally  in  this  country  regarded  as  &  vice, 
to  be  prevented  and  suppressed  In  the  in- 
terest of  tbe  publie  morals  and  tbe  puhlie 
welfare.  Tbe  power  of  tbe  state  to  enact 
laws  to  suppress  gambling  cannot  be 
doubted;  and,  aa  a  means  to  that  end,  wa 
have  no  doubt  of  ita  power  to  provide  that 
the  owner  of  the  building  in  which  gam- 
bling  is  conducted,  who  knowingly  looks  on 
and  permits  such  gambling,  can  be  made 
liable  in  his  property  which  is  thus  used,  to 
pay  a  judgment  against  those  who  won  the 
money,  as  is  provided  in  the  statute  in  ques- 
tion. That  statute,  or  one  somewhat  similar 
to  it  [without  tbe  conclusive  feature  of  tiM 
judgment  as  evidence  in  the  setion  to  charge  ^ 
the  property  of  the  owner  of  th  e"  build  ing  ? 
where  the  gambling  was  carried  on),  haa 
been  in  force  in  Ohio  ever  since,  at  least, 
1831,  and  similar  legislation  is  found  upon 
that  subject  or  upon  that  of  the  regulation 
of  the  sale  of  liquor,  in  most  of  the  state* 
of  the  Union.  The  plain  object  of  this  legia. 
lation  is  to  discourage  and,  if  possible,  pre- 
vent gambling.  The  liability  of  the  owner 
of  the  building  to  make  good  the  loss  sus- 
tained under  tbe  circumstances  set  forth  in 
the  statute  was  clearly  part  of  the  mean* 
resorted  to  by  the  legislature  for  the  purpose 
of  suppressing  the  evil  in  the  interest  of 
the  public  morals  and  welfare.  We  aro 
aware  of  no  provision  in  the  Federal  Consti- 
tution which  prevents  this  kind  of  legisla- 
tion in  a  state  for  such  a  purpose.  To  say 
that  it  must  be  limited  to  a  provision  allow. 
ing  a  recovery  of  the  money  by  the  ou 
who  lost  it,  would  be  in  effect  to  hold 
invalid  all  legislation  providing  for  pro- 
ceedings in  the  nature  of  gui  tarn  actions. 
Statutes  providing  for  actions  by  a  common 
informer,  who  himself  had  no  interest  what- 
ever in  the  controversy  other  than  that  given 
by  statute,  have  been  in  existence  for  hun- 
dreds of  years  in  England,  and  in  this  coun- 
try ever  since  the  foundation  of  our  govern- 
ment. The  right  to  recover  the  penalty  or 
forfeiture  granted  by  statute  is  frequently 
given  to  the  first  common  informer  who 
brings  the  action,  although  he  has  no  inter- 
est in  the  matter  whatever  except  as  such 
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informer.  8  Bl.  Com.  ehap.  9,  m.  p.  Ifll;  2 
Bl.  Com.  chap,  sg,  m.  p.  437;  Z  Hawk.  P.  C. 
8th  ad.  368;  1  Selwya,  N.  P.  621;  Doner  v. 
WilUaiTU,  47  Miu.  605j  Beadletton  t. 
Bpngue  (1810)  6  Johna.  101;  ConoeU  v. 
Allen,  10  Johns.  118;  Parker  v.  Ooloord 
(1810)  ZN.  R.SiiPike-r.Madbury  (1841) 
12  N.  H.  262;  Com.  v.  Churo&tll  (1800)  5 
UasB.    180. 

Legislation  giving  an  interest  in  the  for- 
feiture to  a,  common  informsr  has  been  fre- 
quent in  congreMional  legislation  relating  to 
levenue  cases.  It  is  referred  t4>  in  the  act  of 
Uarcb  3,  1707  (1  Stat  at  L.  506,  chap.  13, 
U.  S.  Comp.  Stat.  IBOl,  p.  3604),  and  cases 
•riEing  nnder  its  provisions  are  to  be  found 
In  10  Wheat  £46,  6  L.  ed.  314,  United  State* 

,T.   if  orris,   and   6   Pet   404,  8   L.  ed.   443, 

^U'Lane  v.  United  Statet. 

■  'And  in  1861,  in  12  Stat  at  L.  SOZ,  296, 
chap.  46,  S  11,  one  moiatj'  of  the  forfeiture 
ia  given  "to  him  who  ahall  first  me  for  the 

There  can  be  no  doubt  of  the  right  of  the 
goremmeiit  to  give  the  whale  instead  of  a 
moiety  of  the  forfeiture  to  the  informer. 

Second.  The  contention  on  the  part  of  the 
plaintiff  in  error,  that  the  statute  Tiolatea 
the  Federal  Constitution  beeause  it  does  not 
provide  for  or  permit  trial  by  jury,  is  equal- 
ly without  nwrit  UamoeU  y,  Dow,  176  U. 
B.  681,  44  L.  ed.  W7,  20  Sup.  Ct  Rep.  44S, 
404. 

Third.  The  oontantion  that  the  statute 
Tiolates  the  1st  seotion  of  the  14th  Amend- 
ment, because  nnder  it  as  is  averred,  a  judg- 
ment against  those  who  won  the  moaty  at 
gambling,  when  not  impeached  for  fraud  or 
collusion,  is  conclusive  evidonoe  of  the 
amount  lost  In  an  action  against  the  owner 
of  the  property  where  the  money  was  lost, 
who  was  neither  party  nor  privy  to  such 
Judgment,  cannot  in  the  stata  of  this  rec- 
ord, be  here  raised.  Upon  the  trial  the 
defendant  in  error  offered  the  judgment 
against  Qifford  and  Gassman  in  evidence, 
and  it  was  received  under  a  general  objection 
made  by  the  plaintiff  in  error.  By  referenoe 
to  the  record  it  appears  that  the  plaintiff  In 
error  on  the  trieJ  coneeded  that  the  judg- 
ment was  rendered  against  Clifford  and 
Oassman.  The  formal  putting  in  evidence 
of  a  judgment,  the  existenoe  of  whioh  waa 
eonceded,  con  raise  no  question  wliatever.  At 
a  subsequent  stage  of  the  trial  oral  evidence 
was  given  outside  of  the  record  of  the  judg- 
ments (under  objection  by  the  plaintiff  in 
error  that  there  was  no  snch  issue  in  the 
case)  of  the  amount  of  money  that  was  in 
fact  lost  at  ptay,  and  that  it  was  represent- 
ed by,  and  was  as  large  as,  the  amount  stat- 
ed in  the  judgment  offered  in  evidenoe. 

One  of  the  grounds  of  objection  to  the 
evidence,  made  by    ~ 


tliat  neither  the  b^t  nor  the  extent  of  thtt 
loss  was  allied  In  the  petition  or  was  an 
issue  in  the  case.  The  petition  In  substance 
contained  both  aTenncnts  and  the  answer 
denied  them.  There  was  such  an  issue,  al-^ 
though  defendant,  in  his  objection,  over-U 
looked  it.  The'objection  was  overruled  and  • 
the  evidence  given.  It  surely  cannot  now  be 
pretended  that  the  plaintiff  in  error  was 
thereby  harmed.  Can  he  now  be  heard  to 
say  that  the  statute  is  void  because  of  the 
conclusive  character  which  he  avers  is  there- 
in given  to  the  judgment  when  there  was 
proof  outside  the  record  (given  against  his 
own  objection  and  averment  that  the  foot 
was  not  in  issue)  showing  the  amount  of 
money  lost?  If  the  statute  do  mean  that 
snch  prior  judgment  is  conclusive,  what  le- 
gal interest  has  the  plaintiff  in  error  in  the 
question  when  there  is  other  evidence  in  his 
case,  although  given  against  his  objection 
that  there  was  no  issue  on  that  factT  The 
whole  statute  is  not  void,  even  if  it  mean 
that  the  judgment  is  conclusive;  and  when 
other  evidence  is  given,  the  [alleged]  inval- 
id provision  is  eliminated  in  such  case,  and 
the  par^  who  Insists  then  is  no  issue  as 
to  lou,  not  being  harmed,  cannot  raise  the 
question.  Albany  County  v.  Stanley,  lOS  U. 
S.  305,  311,  Se  L.  ed.  1044,  1040;  Clark  v. 
Eantat  City,  176  U.  S.  114.  118,  44  I<.  ed. 
392,  306,  20  Sup.  Ct.  Bep.  fiS4.  The  atate- 
ment  of  the  circuit  court  as  to  the  con> 
elusive  character  of  a  judgment  was,  as  ap- 
plied to  the  plaintiff  in  error,  a  mere  ab- 
straction. It  doe*  not  appear,  even  by 
the  certiflcata  of  the  supreme  court  that 
the  plaintiff  In  error  claimed  the  proteo- 
tlon  of  the  1st  section  of  the  14th  Amend* 
ment  on  the  ground  of  the  oll^fed  erroneotu 
deeision  of  the  court  below  on  this  question, 
nor  does  it  appear  that  the  supreme  court  it- 
self gave  any  opinion  upon  or  determined 
it  These  facts  must  appear  in  the  record. 
Dewes  v.  De»  Maine;  173  U.  8.  193,  107, 
43  L.  ed.  665.  666,  10  Sup.  Ct.  B:ep.  379; 
Okapin  V.  Fye,  170  U.  S.  127,  46  L.  ed. 
110,  21  Sup.  Ct  Eep.  71.  The  certifleate 
that  the  plaintiff  In  error  claimed  the  pro- 
tection of  that  section  is  fully  satiaSed  by 
treating  it  as  raising  the  question  of  the  In- 
vslidity  of  the  statute  on  the  ground  of  an 
ill^al  extension  of  the  police  power,  and 
also  beeause  it  did  not  permit  a  trial  1^ 
jury,  and  thereby,  as  contended,  denying  du« 
process  of  law.  These  groimds  we  have  al- 
ready considered.  We  cannot  and  ought  not 
to  assume  that  the  supreme  oourt  in  this 
state  of  the  record,  took  oognizanoe  of  the 
question  of  the  conclusiveness  of  the  judg- 
ment, and  the  oertifleate  does  not  showg^ 
that  the  court  did  so.  g 

'in  what  has  been  said  we  do  not  wish  it* 
to  be  undentood  that  this  oourt  intimptg* 
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■m  opinion  upon  tha  &neged  invalid!^  of 
the  itatute  upon  th«  above  ground.  Wo 
■imply  say  that  the  plaintiff  In  error  can- 
not rabe  tiiat  qoeatlon. 

The  fudgmmtla  of  tfta  Supreme  Court  of 
Ohio  art  affinnod, 

(189  U.  8.  19*) 

UNION  REFRIOBRATOR  TRANSIT  COM- 
PANT,  Plff.  in  Srr., 

COMMONWEALTH  OF  KENTUCKY. 

COBBdtalloaaJ  law— due  pnteeaa  of  Ikit 
^t&tc  ta:ia(laii  of  (anslbic  pcraanal 
proitertr  In  other  atntca.— Dae  proc«M 
of  law  ta  dented  a  Kentucky  corporation  tv 
a  tax  aaaesaed  luider  tha  antliorltj  of  Kj. 
Btat  I  40Z0,  upon  it*  rolllns  itock  perma- 
nentij  located  tn  otber  etate*  and  employed 
tliere  tn  the  proaecatlon  ol  tta  boaineaa. 


Argued    Ootober    IS,     16,     1905.    Deeided 
NovemUr  IS,  1905. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
ConuQ  on  wealth  of  Kentucky  to  review  a 
judgment  which,  reversing  the  judgment  of 
the  Jefferaon  Circuit  Court,  auatained  an 
aaaOEHment  on  the  rolling  atock  ot  a  Ken- 
toaky  corporation  permanently  located  in 
other  atatea  and  employed  there  in  tha  proa- 
ocation  of  its  busioees.  Beveried  and  re- 
manded for  further  proceedtngB. 

See  same  case  below,  80  Ey.  L.  Rep.  S3, 
80  a  W.  490. 

A  Statement  by  Mr.  Jiuttoe  Browvt 
■  'Thla  proceeding  was  begun  by  a  state- 
ment filed  by  tha  revenue  agent  of  the  com- 
monwealth in  the  JeSeraon  county  court, 
praying  that  certain  personal  pn^r^  be- 
longing to  the  plaintiff  in  error  be  assessed 
for  taxation  for  state,  county,  and  munio- 
Ipal  taxes,  and  be  also  adjudged  to  pay  a 
penalty  of  20  per  cent  on  the  aggregate 
amount  of  the  tax. 

To  thia  statement  the  transit  company 
filed  certain  demurrers  and  answers,  upon 
which,  and  upon  the  deposition  of  the  comp- 
troller of  the  company  in  Bt  Louis,  Mis- 
souri, the  case  went  to  a  hearing,  and  re- 
sulted in  a  finding  of  fecta  that  the  transit 
company  was  the  owner  of  2,000  can  in 
September,  ISST,  1998,  1890,  and  1900,  to 
which  years  the  recovery  was  limited,  of  the 
ralUB  of  (200  each;  that  its  ears  were  em- 
ployed by  the  company  by  renting  them  to 
shippers,  who  took  possession  of  them  from 
time  to  time  at  Milwaukee,  Wiaconain,  and 
nsed  them  for  the  carriage  of  freight  In  the 
United  States,  Canada,  and  Mexico,  the  oom- 
paiqr  being  paid  liy  the  railroads  In  pro- 


portion to  the  mileage  made  over  their  lines; 
that  the  correct  method  of  ascertaining  the 
number  of  cars  which  should  be  aaseaaed  for 
taxation  waa  to  asoertaln  and  list  such  a 
proportion  of  Ita  ears  as,  under  a  system  of 
averages  upon  their  groaa  earnings,  were 
shown  to  be  used  in  the  state  of  Kentucky 
during  the  fiscal  year,  the  court  finding  by* 
this  method  that'tbere  were  subject  to  aa-X* 
aessment  in  Kentucky  28  cara  for  the  year 
1897,  SO  for  the  year  1898,  40  for  the  year 
1S09,  and  BT  for  1900. 

The  court  also  found  that  the  cars  other 
than  those  mentioned  were  not  liable  to 
assessment. 

The  order  of  the  county  court  wae  afllrmed 
by  the  circuit  court,  and  an  appeal  taken  to 
the  court  of  appeal  a  of  Kentucky,  which 
reversed  the  judgment  of  tbe  court  below, 
and  found  that  the  company  was  liable  b> 
taxation  upon  its  entire  number  of  2,000 
cars,  and  directed  the  court  below  to  enter 
judgment  agunat  it  tor  the  taxes  appro- 
priate to  this  number.  80  Ey.  L.  Rep.  E3t 
80  S.  W.  490. 

To  review  this  judgment  this  writ  <rf  u^ 
ror  was  sued  out. 

Mnart.  WUUun  H.  Field  and  AIm- 
ander  Pope  Hamphrer  for  plaintiff  i> 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

In  this  case  the  question  is  directly  pr^ 
seated  whether  a  corporation  organized  un- 
der the  lawB  of  Kentucky  is  subject  to  taxa- 
tion upon  ita  tangible  personal  property  per- 
manently located  in  other  states,  and  en»- 
ployed  there  in  the  prosecution  of  its  bust 
nees.  Such  taxation  is  charged  to  be  a 
violation  of  the  due  prooesa  ot  law  elanse 
of  the  14th  Amendment 

Election  4020  of  the  Kentucky  statutes, 
under  which  this  aasassment  was  made,  pnv 
Tides  that  "all  real  and  peraonal  eatatecf 
within  thia  stat^  and  all  personal  estate^ 
of  persons* residing  in  this  state,  and  of  all* 
corporations  organized  under  tlie  laws  of 
this  state,  whether  the  property  be  in  or 
out  of  this  state.  .  .  .  ahall  be  subject 
to  taxation,  unless  the  aame  be  exempt  from 
taxation  by  the  Constitution,  and  shall  be 
assessed  at  ita  fair  cash  value,  estimated  at 
the  price  it  would  bring  at  a  fair  voluntary 

That  the  property  taxed  la  within  this 
description  is  beyond  controversy.  The  con- 
■titutiouali^  of  the  section  was  attodced 
not  only  upon  the  ground  that  it  denied  ttt 
the  trsjisit  company  due  process   of  Imt* 
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but  aUo  the  aqual  protection  of  the  laws, 
in  the  fact  that  railroad  companieB  were 
only  taxed  upon  the  value  of  their  rolling 
■lock  used  within  the  itate,  wliich  was  de- 
termined by  the  proportion  which  the  num- 
ber of  mile*  of  the  railroad  in  the  atate 
bean  to  the  whole  number  of  miles  operated 
bf  the  oompanj. 

The  power  of  taxation,  indispensable  to 
the  existenoe  of  erery  civilized  government, 
is  BxeTcised  upon  the  assumption  of  an 
equivalent  rendered  to  the  taxpayer  in  the 
protection  of  his  person  and  property,  in 
adding  to  the  value  of  auch  proper^,  or  in 
the  creation  and  maintenance  of  public 
eouvenienees  in  which  he  shares, — such,  for 
Instance,  as  roads,  bridges,  sidewalks,  pave- 
meuta,  and  schools  for  the  education  of  his 
ehildren.  If  the  taxing  power  be  in  no  posi- 
tion to  render  these  services,  or  otherwise 
to  benefit  the  person  or  property  taxed,  and 
such  property  be  wholly  within  the  toxins; 
power  of  another  state,  to  which  it  may  be 
said  to  owo  an  allegiance,  and  to  which  it 
looks  for  protection,  the  taxation  of  such 
property  within  the  domicil  of  the  owner 
partakea  rather  of  the  nature  of  an  extortion 
than  a  tax,  and  has  been  repeatedly  held  by 
this  court  to  be  bejond  the  power  of  the 
legislature,  and  a  taking  of  property  with- 
out due  process  of  law.  Northern  O,  R,  Co. 
V.  Jaokton,  7  Wall.  Z02,  IS  L.  ed.  88 ;  State 
Ttut  on  Foreign-held  Bonds,  IE  Wall.  300, 
El  L.  «d.  179;  Tappan  v.  Merchanta'  Tfat. 
BoMt,  19  Wall.  400-490,  22  L.  ed.  ISO-ISS; 
Dekmare,  L.  A  W.  R.  Co.  v.  Permtylvania, 
108  U.  a  341,  358,  49  L.  ed.  1077,  1083, 
25  Sup.  Ct.  Sep.  069.  In  Ohioago,  B.  d  Q. 
B.  Oo.  V.  Ohioago.  160  U.  B.  228,  41  L.  ed. 
^*7B.  17  Sup.  Ot  Hep.  681,  it  was  held,  after 
efnl]  ocmsideration,  that  the  taking  of  pri- 
■  Tate  property 'without  compensation  was  a 
denial  of  due  process  within  the  14th 
Amendment.  See  also  Da/oidaon  v.  Tine  Or- 
Imm,  06  U.  8.  07,  lOS,  24  L.  ed.  816,  618; 
Mitouri  P.  B.  Oo.  V.  Nebratka,  164  U.  S. 
403,  417,  41  L.  ed.  489,  405,  17  Sup.  Ot.  Rep. 
130;  tit.  Hope  Oemetery  v.  Boston,  158 
Mobs.  509,  510,  35  Am.  St.  Rep.  515,  33  N. 
E.  095. 

Uost  modem  legislation  upon  this  subject 
has  been  directed  (1)  to  the  requirement 
tltat  every  citizen  shall  disclose  the  amount 
of  his  property  subject  to  taxation,  and 
ihall  contribnte  in  proportion  to  such 
amount;  and  (2)  to  the  avoidance  of  double 
taxation.  Aa  said  by  Adam  Smith  in  his 
Wealth  of  Nations,  Book  V.  chap.  2,  pt.  2, 
p.  87l!  "The  subjeota  of  every  state  ought 
to  contribute  towards  the  support  of  the 
government  as  nearly  aa  possible  In  propor- 
tion to  their  respective  abilities ;  that  is,  in 
proportion  to  the  revenue  which  they  re- 
apeotivdy  wijoy  under  the  protection  of  the 


state.  The  expense  of  government  to  tha 
individuals  of  a  great  nation  Is  like  the  ex- 
pense of  management  to  the  Joint  tenants  ot 
a  great  estate,  who  are  all  obliged  to  con- 
tribute in  proportion  to  their  respective  in- 
terests in  tiie  estate.  In  the  observation  or 
neglect  of  this  maxim  consiste  what  is 
called  the  equality  or   inequality  of  taxa- 

But  notwithstanding  the  rule  of  uoiform- 
ity  lying  at  the  basis  of  every  just  system 
of  taxation,  there  are  doubtless  many  u- 
dividual  cases  where  the  weight  of  a  tax 
falls  unequally  upon  the  owners  of  the  prop- 
erty taxed.  This  is  almost  unavoidable  uo- 
der  eveiy  qistem  of  direct  taxation.  But 
the  tax  is  not  rendered  illegal  by  such  dia- 
crfmination.  Thus,  every  citizen  is  bound 
to  pay  his  proportion  of  a  school  tax, 
though  he  have  no  children;  of  a  police  tax, 
though  he  have  no  buildings  or  personal 
property  to  be  guarded;  or  of  a  road  tax. 
though  he  never  use  the  road.  In  other 
words,  a  general  tax  cannot  be  dissected  to 
show  that,  as  to  certain  constituent  parts, 
the  taxpayer  receives  no  benefit.  Even  In 
case  ot  special  assessments  imposed  for  the 
improvement  of  property  within  certain  llm> 
its,  the  fact  that  it  is  extremely  doubtful 
whether  a  particular  lot  can  receive  any 
benefit  from  the  improvement  does  not  in-« 
validate  the  tax  with  respect  to  such  lot.  S 
Kelly  Y.' Pitttburgh,  104  U.  S.  78,  26  L.  ed.* 
BUS ;  Amesbwy  jiail  Faetory  Co.  v.  Weed, 
17  Mass.  53;  Thomaa  v.  Oay,  169  U.  S.  264, 
42  L.  ed.  740,  18  Sup.  Ct.  Rep,  340;  Louia- 
mlle  i  ST.  fl.  Co.  v.  Barber  Asphalt  Paving 
Co.  197  U.  S.  430,  49  L.  ed.  819,  25  Sup.  CL 
Rep.  466.  Subject  to  these  individual  ex- 
ceptions, the  rule  is  that  in  classifying  prop- 
erty for  taxation,  some  benefit  to  the  proper- 
ty taxed  is  a  oontrolliug  consideration,  and 

plain  abuse  of  this  po\Ter  will  sometimes 
justify  a  judicial  interference.  Noricood  v. 
Baker,  172  U.  S.  ZGO,  43  L.  ed.  443,  19  Sup. 
OL  Sep.  1ST.  It  is  often  said  protection 
and  payment  of  taxes  are  correlative  obll* 
gations. 

It  Is  also  essential  to  the  validity  of  a 
tax  that  the  property  shall  be  within  the 
territorial  jurisdiction  of  the  taxing  power. 
Not  only  is  the  operation  of  state  laws  lim- 
to  persons  and  property  within  the 
boundaries  of  the  state,  but  property  which 
wholly  and  exclusively  within  the  juris- 
diction of  another  state  receives  none  of  the 
protection  for  which  the  tax  is  supposed  to 
the  compensation.  This  rule  receives 
its  most  familiar  illustration  in  the  cases  of 
land,  which,  to  be  taxable,  must  be  within 
the  limite  of  the  state.  Indeed,  we  know  of 
ase  where  a  legislature  has  assumed  to 
impose  a  tax  upon  land  within  the  juria- 
dietitHi  of  another  state;   much  leas  wher« 
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■ueh  action  haj  been  defended  by  uiy  court. 
It  1b  Mid  by  this  court  iu  the  State  Taa 
on  Foreign-held  Bondt  Oote,  15  Wall.  SOO- 
319,  21  L.  ed.  1T9-187,  that  do  adjudication 
should  be  necessary  to  CBtabliah  so  obvioua 
a  proposition  as  that  property  lying  be- 
yond the  jurisdiction  of  a  state  is  not  a  sub- 
ject upon  which  her  taxing  power  can  be 
legitimately  exercised. 

The  argument  against  ttie  taxability  of 
land  within  the  jurisdiction  of  another 
state  applies  with  equal  cogency  to  tangi- 
ble personal  property  beyond  the  jurisdic- 
tion. It  is  not  only  beyond  the  sovereignty 
of  the  taxing  state,  but  does  not  and  cannot 
receive  protection  under  Its  laws.  True,  a 
resident  owner  may  receive  an  income  from 
such  property,  but  tlie  same  may  be  said  of 
real  estate  within  a  foreign  jurisdiction. 
Wiiatever  be  the  rights  o(  the  BtAt«  with 
respect  ti>  the  taxation  of  such  income.  It  Is 
clearly  beyond  its  power  to  tax  the  land  from 
Swhich  the  Income  is  derived.  As  we  said 
?ia' LouiwilU  it  J.  Ferry  Co.  t.  Kentucky, 
188  U.  5.  386-396,  «7  Ia  ed.  61^-618,  23 
Sup.  Ct.  Rep.  463:  "While  the  mode,  form, 
and  extent  of  taxation  are,  speaking  gener- 
ally, limited  only  by  the  wisdom  of  the  legis- 
lature, that  power  i»  limited  by  a  principle 
inhering  in  the  very  nature  of  constitutional 
government, — namely,  that  the  taxation  im- 
posed must  have  relation  to  a  subject  with- 
in the  jurisdiction  of  the  taxing  goveru- 
roent."  See  also  M'Oulloeh  v.  UaryUmd,  i 
Wheat  310-429,  4  L.  ed.  B7B-fl07;  Hays  v. 
Paoifio  Hail  S.  8.  Oo.  17  How.  590-699,  IS  L. 
ed.  254,  256  i  Bt.  Louis  v.  Wiggin*  Ferru 
Oo.  II  Wall.  423,  429,  431,  20  L.  ed.  192, 
1B4,  195;  Morgan  v.  Parhain,  16  Wall.  471- 
476,  21  L.  ed.  303,  304. 

Respecting  this,  there  is  an  obvious  dis- 
tinction between  tangible  and  intangible 
property,  in  the  fact  that  the  latter  is  held 
secretly;  that  there  is  no  method  by  which 
its  existence  or  ownership  can  be  ascer- 
tained in  the  state  of  its  situs  except,  per- 
haps, in  the  cuse  of  mortgages  or  shares  of 
stock.  So  it  the  owner  be  discovered,  there 
is  no  way  bj  which  he  can  be  reached  by 
process  in  a  state  other  than  that  of  his 
domicil,  or  the  collection  of  the  tax  other- 
wise enforced.  In  this  class  of  ca.se8  the 
tendency  of  modem  authorities  is  to  apply 
the  maxim  niobtlia  »equunlur  personam, 
and  to  hold  that  the  property  may  be  taxed 
at  the  domicil  of  the  owner  as  the  real  situs 
of  the  debt,  and  also,  more  particularly  in 
the  ease  of  mortgages,  in  the  state  where 
the  property  is  retained.  Such  have  been 
the  repeated  rulings  of  this  court,  Tappan 
T.  Uerohantf'  Jiat.  Bank,  19  Wall.  490,  22  L. 
ed.  IB9;  Sirlland  v.  Botehkiat,  100  U.  S. 
491,  25  L.  ed.  S58;  Bonaparte  v.  Appeal 
Taa  Court,  104  V.  B.  se2,  24  L.  ed,  846; 


Btarges  v.  Carter,  114  U.  8.  BIl,  SO  L.  od. 
240,  6  Sup.  Ct  R^.  1014;  Kidd  v.  AMmmo, 
188  U.  8.  730,  47  L.  ed.  669,  23  Sup.  Ct  Rep. 
401;  Blaekatone  r.  Miller,  188  U.  S.  189,  47 
L.  ed.  439,  S3  Sup.  Ct  Rep.  277. 

If  this  occasionally  results  In  double 
taxation,  it  much  oftener  happens  that  this 
class  of  properly  escapes  altogether.  In 
the  case  of  intangible  property,  the  law  does 
not  look  for  absolute  equality,  but  to  the 
much  more  practical  consideration  of  col- 
lecting the  tax  upon  such  property,  either 
in  the  state  of  the  domicil  or  the  situs.  Of 
course,  we  do  not  enter  into  a  considera- 
tion of  the  question,  so  mneh  discussed  by_ 
political  economists,  of  the  double  taxation  e 
involved  in  taxing  tlie  property  f rora*which  • 
these  securities  arise,  and  also  the  burdens 
upon  such  property,  such  as  mortgage*, 
shares  of  stock,  and' the  like, — the  securitie* 
themselves. 

The  arguments  in  favor  of  the  taxation  of 
intangible  property  at  the  domicil  of  tba 
owner  have  no  application  to  tangible  prop- 
erty. The  fact  that  such  property  Is  visi- 
ble, easily  found,  and  difficult  to  conceal, 
and  tbe  tax  readily  collectible,  is  so  cogent 
an  argument  for  its  taxation  at  its  situs, 
that  of  late  there  Is  a  general  consensu*  of 
opinion  that  it  is  taxable  in  the  state  wher* 
it  is  permanently  located  and  employed, 
and  where  it  receives  its  entire  protection, 
irrespective  of  the  domidl  of  Uie  owner. 
We  have,  ourselves,  held  in  a  number  of 
coses  that  such  property,  permanently  lo 
eated  in  a  state  other  than  that  of  ita  owner, 
is  taxable  there.  Braum  v.  Eouttoit,  114 
U.  B.  622,  29  L.  ed.  267,  S  Sup.  Ct  Bep. 
1091 1  Ooe  V.  Errol,  US  U.  S.  617,  29  L.  ed. 
715,  6  Sup.  Ct  Rep.  475;  Pullman'e  Palaca 
Car  Co.  T.  Pennsylvania,  141  U.  B.  18,  88 
L.  ed.  613,  3  Inters.  Com.  Rep.  695,  11  Sup. 
Ct  Rep.  876;  Weatem  V.  Teleg.  Co.  y.  Atty. 
Gen.  12S  U.  S.  630,  31  L.  ed.  790,  B  Sup.  Ct 
Rep.  961 ;  Union  P.  R.  Oo.  v.  Peniaton,  IS 
Wall.  5,  21  L.  ed.  787;  Amerioan  Refrigera- 
tor Trantit  Co.  v.  Hall,  174  U.  S.  70,  43  L. 
ed.  899,  IB  Sup.  Ct  Rep.  599;  Pittsburg  i 
S.  Coal  Co.  V.  Botes,  1S6  U.  B.  677,  39  L.  ed. 
833,  6  Inters.  Com.  Rep.  30,  15  Sup.  Ct  Rep. 
416;  Old  Dominion  8.  8.  Oo.  v.  Virginia, 
198  V.  B.  299,  49  L.  ed.  1060,  28  Sop.  Ct 
Rep.  686.  We  have  also  held  that,  if  a 
corporation  be  engaged  in  running  rail- 
road cars  into,  through,  and  out  of  the  state, 
and  having  at  all  times  a  large  number  of 
cars  within  the  state.  It  may  be  taxed  by 
taking  as  the  basis  of  assessment  such  pro- 
portion of  its  capital  stock  aa  the  number 
of  miles  of  railroad  over  which  its  cars  are 
run  within  the  stat«  bears  to  the  whole  num- 
ber of  miles  in  all  the  states  over  which  its 
cars  are  run.  Pullman's  Palaoe  Car  Co.  w. 
PenneylvanUi,  141  U.  B.  IB,  38  L.  ed.  613, 
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S  Intan.  Ovm.  Sep.  BS6,  II  Snp.  Ct  Sep. 
876. 

There  are  dembtless  eaaem  in  the  itate  re- 
port* umonneing  the  piindple  that  the  en- 
dent  mBsim  of  mobilta  ee^utinlur  perionam 
(till  eppliee  to  personal  property,  end  that 
it  may  be  taxed  at  the  domicil  of  the  owner ; 
but  upon  examination  their  all,  or  nearly 
all,  relate  to  Intangible  property,  eudi  ae 
etocke,  bonds,  note*,  and  other  choeee  in  ac- 
tion. We  are  dted  to  none  applying  tbii 
role  to  tangible  property,  and,  after  a  care- 
efnl  examination,  liave  not  been  able  to  find 
f  any  wherein  the»queition  is  squarely  pre- 
sented, unless  it  be  that  of  Wheaton  v. 
iftoftel,  fl3  N.  J.  L.  625,  42  AU.  643,  where 
a  resident  of  New  Jersey  was  taxed  for 
eertain  coastwise  and  aeagofng  vessels  lo- 
oated  in  Pennsylvania.  It  did  not  appear, 
however,  that  they  were  permanently  lo. 
cated  there.  Tiie  case  tnmed  upon  the  con* 
■traetion  of  a  state  statute,  and  the  ques- 
tion of  eonstitationali^  was  not  raised. 
If  there  are  any  other  eases  holding  that  the 
maxim  applies  to  tangible  personal  proper- 
tj,  th^  are  wlwlly  exceptional,  and  were  de- 
cided at  a  time  when  personal  property  was 
comparatively  of  small  amoont,  and  eon- 
■isted  principally  of  stodcs  in  trade,  horses, 
eattle,  vehicles,  ana  vessels  engaged  in  nav- 
igation. But  in  view  of  the  enormous  in- 
erease  of  such  property  since  the  introduc- 
tion of  railways  and  the  growth  of  manv- 
factures,  the  tendency  has  been  in  recent 
years  to  treat  it  as  having  a  situs  of  its 
own  for  the  purpose  of  taxation,  and  oor- 
relatfvely  to  exempt  at  the  domicil  of  ita 
owner.  The  cases  in  the  state  reports  upon 
this  subject  usually  turn  upon  the  eonstruo- 
tion  of  local  statute*  granting  or  withhold- 
ing the  right  to  tax  extraterritorial  proper- 
tf,  and  do  not  involve  the  constitutional 
prindple  here  invoked.  Uany  of  them, 
raeh,  for  instance,  a*  Blood  v.  Soyre,  17  Vt. 
M9;  Pretton  v.  Boston,  IS  Pick.  12;  Pmm 
V.  Wftttnoy,  8  Haas.  93;  Gray  v.  Ktttell,  12 
Hasa.  ISl,  turn  upon  the  taxability  of  prop- 
er^ where  the  owner  i»  located  in  one,  and 
tlw  property  in  another,  of  two  jurisdictions 
witliin  the  same  state,  sometimes  even  in- 
volving double  taxation,  and  are  not  in 
point  here. 

One  of  the  most  valuable  of  the  state 
eases  is  that  of  People  at  rel  Eoyt  v.  Taa 
A  A.  Oomrs.  23  N.  Y.  224,  where,  under  the 
New  York  statute,  it  was  held  that  the 
tangible  proper^  of  a  resident,  actually 
situated  in  another  state  or  county,  was  not 
to  be  included  in  the  assessment  against 
him.  The  statute  declared  that  "all  lands 
and  all  personal  estat«  witliin  this  state" 
were  liable  for  taxation,  and  it  was  said  in 
a  most  instructive  opinion  by  Chief  Judge 
Conwtock  that  the  language  could  not  be 


obsenied  by  Urn  tatrodnotlon  of  a  legal  llo-  e 
tlon  about  tke^sltoa  of  pereonal  ertata.  H? 
was  said  that  this  HeUon  fnrolvcd  the  nee- 
essary  consequence  that  "goods  and  chattels 
actually  witbin  tkii  atate  are  not  here  in 
any  legal  sense,  or  for  any  legal  purpose,  if 
the  owner  reeidea  abroad;"  and  that  the 
maxim  mobttia  tequuntur  pertonam  may 
only  be  resorted  to  when  oonvenienoe  and 
Justice  so  require.  The  proper  use  of  legal 
fiction  is  to  prevent  Injustice,  according  to 
the  maxim  "in  fictitma  furi*  temper  aquitat 
exittit."  See  Eidman  r.  Martinex,  184  U.  S. 
581,  46  L.  ed.  700,  22  Snp.  Ct  Rep.  SIS; 
Btaok»tone  y.  Jttller,  188  U.  S.  189,  20B,  47 
L.  ed.  43B,  445,  23  Sup.  CL  Rep.  277.  "No 
fiction,"  says  Bladcstone,  "shall  extend  to 
nork  an  injury;  its  proper  operation  being 
to  prevent  a  mischief  or  remedy  an  incon- 
venience, that  might  result  from  the  general 
rule  of  law."  [3  Bl.  Com.  43.]  The  opin- 
ion argues  with  great  force  against  the  in- 
justice of  taxing  extraterritorial  property 
when  it  Is  also  taxable  in  the  atate  where  it 
is  located.  Similar  cases  to  the  same  effect 
are  People  ex  reJ.  Jefftrton  v.  Smith,  88  N. 
Y.  SS5;  New  Albany  t.  Meekin,  3  Ind.  481, 
56  Am.  Dee.  522;  Wilkey  v.  Pekin,  IB  I1L 
160;  Johnion  v.  Lewington,  14  B.  Moo.  618; 
Catlin  T.  Hull,  21  Tt  162;  Nashua  8av. 
Bank  v.  Nashua,  46  N.  H.  3S0. 

In  Weaver  v.  State,  110  Iowa,  328,  81  N. 
W.  603,  it  was  held  by  the  supreme  court  of 
Iowa  that  a  herd  of  eattle  within  the  state 
of  Miuouri,  I>elonging  to  a  resident  of  Iowa, 
was  not  subject  to  an  Inheritance  tax  upon 
his  decease.  In  Com.  v.  American  Dredg- 
ing Co.  122  Pa.  3B6,  I  L.  R.  A.  237,  2  Inters. 
Com.  Sep.  221,  9  Am.  St  Rep.  116,  IS  AtL 
443,  It  nras  held  that  a  Pennsylvania  coi> 
poration  was  taxable  in  respect  to  certain 
dredges  and  other  similar  vessels  which 
were  built,  but  not  permanently  retained, 
outside  of  the  state.  It  was  said  that  ttia 
nontaxabllity  of  tangible  pcrsonsl  property 
located  permanently  outside  of  the  stat« 
was  not  "because  of  the  technical  principle 
that  the  situs  of  personal  property  is  where 
the  domicil  of  the  owner  is  found.  This 
rule  is  doubtless  true  as  to  intangible  prop- 
erty, such  as  bonds,  mortgages,  and  other 
evidences  of  debt.  But  the  better  opinion 
seems  to  be  that  it  does  not  bold  in  the  case 
of  visible  tangible  personal  property  per- 
manently located  in  another  state.  In  such  a 
cases  It  is  taxable  within  the  jurisdiction  § 
where  found,  and  is  exempt'at  the  domldl* 
of  the  owner."  The  property  in  that  case, 
however,  was  held  not  to  be  permanently 
outside  of  the  state,  and  therefore  not  ex- 
empt from  taxation.  The  rule,  however, 
seems  to  lie  well  settled  in  Pennsylvania, 
that  so  much  of  the  tangible  property  of  a 
oorporation  as  is  situated  in  another  stat% 
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Mtd  then  «mpl^e£  ta  tU  eoiporkte  busi- 
aen,  ia  i»t  tsxahle  in  Pemuylvuiia.  Com. 
T.  Jf(M(fom«r]r  IfCod  i£  Zine  Mia.  Co.  S  Fa. 
Oa.Ct.Sg;  Com.  7.  Hfltouwv,  I,.  <£  IP.  £.  Co. 
MS  Pi.  06,  22  AtL  lfl7;  Com.  t,  WwtMij- 
JkouM  Electric  l/f;.  Co.  ISI  Pa.  265,  24 
AtL  1107,  1111;  Com.  v.  Standard  Oil  Co. 
101  Pft.  119.  Tha  rule  is  the  Bams  in  New 
TailL  P«opl«  €»  rel.  Paoifio  Mail  8.  B.  Oo. 
T.  Tarn  A  A.  Cttmra.  46  How.  Pr.  315. 

But  then  Biv  two  recent  cases  in  tliis 
court  which  we  Uiink  completely  oover  the 
fnevtiini  under  oonBideratioo,  and  re<]Uire 
the  rerereal  of  the  jodgment  of  the  state 
court.  The  first  of  these  is  that  of  the 
Louiavau  i  J.  Ferry  Co.  t.  Eentuoky,  188 
n.  8.  3SG,  47  L.  ed.  G13,  23  Sup.  Ct  Bep. 
4S3.  That  was  an  action  to  recover  certain 
taxes  imposed  upon  the  corporate  franchise 
of  the  defendant  company,  which  was  or- 
ganized to  establish  and  maintain  *.  ferry 
betwem  Kentucky  and  Indiana.  The  de- 
fcndant  was  also  licensed  hy  the  state 
ef  Indiana.  We  held  that  the  fact  that 
SQch  franchise  had  been  granted  by  the  eont- 
Bionwealth  of  Kentucky  did  not  bring  with- 
in the  jurisdiction  of  Kentucky,  for  the 
purpose  of  tajcation,  the  franchise  granted 
to  the  same  company  by  Indiana,  and  whidi 
we  held  to  be  an  incorporeal  hereditament, 
4erlTed  from  and  having  its  legal  situs  in 
that  state.  It  was  adjudged  that  such  tax- 
ation amounted  to  a  deprivation  of  property 
without  due  process  of  iaw,  in  violation  of 
the  14th  Amendment;  as  much  so  as  if  the 
state  taxed  the  land  owned  by  that  com- 
pany; and  that  the  officers  of  the  state  had 
exceeded  their  power  in  taxing  the  whole 
franchise  without  making  a  deduction  for 
that  obtained  from  Indiana,  the  two  being 
distinct,  "although  the  enjoyment  of  t>otb 
are  essential  to  a  complete  terry  right  for 
the  transportation  of  persons  and  property 
across  the  river  both  ways." 
r>  The  other  and  more  recent  case  is  that  of 
?thB  Detai«ire,*L,  d  W.  B.  Co.  v.  Pennsyt 
vaaia,  198  U.  S.  341,  4Q  L.  ed.  1077,  25  Sup. 
Ct  Bep.  660.  That  was  an  assessment 
upon  the  ca.pital  stack  of  the  railroad  com- 
pany, wherein  it  was  contended  that  the  as- 
sessor should  have  deducted  from  the  value 
of  such  stock  certain  coal  mined  in  Penn^l- 
rania  and  owned  by  it,  but  stored  in  New 
Toric,  there  awaiting  sale,  and  beyond  the 
Jurisdiction  of  the  commonwealth  at  the 
time  appraisement  was  made.  This  coal 
was  taxable,  and  in  fact  was  taxed,  in  the 
state  where  it  rested  for  the  purposes  of 
sale  at  the  time  ulicn  the  appraisement  in 
question  was  made.  Both  this  court  and 
the  supreme  court  of  Pennsylvania  had  held 
that  a  tax  on  the  corporate  stock  is  a  tax 
on  the  assets  of  the  corporation  issuing 
such  stock.    The  two  courts  agreed  in  the 


general  proposition  tliat  tangible  property 
permanently  outaide  of  the  state,  and  hav- 
ing no  situs  within  the  state,  eonid  not  bs 
taxed.  But  th^  differed  upon  the  question 
whether  the  coal  involved  was  permanently 
outside  of  the  state.  In  delivering  the  opin- 
ion it  was  said:  'however  temporary  tbs 
stay  of  the  coal  might  be  in  the  particular 
foreign  states  where  it  was  resting  at  the 
time  of  the  appnusement,  it  was  definitely 
and  forever  beyond  the  jurisdictiim  of  Penn- 
sylvania. And  it  was  within  the  jurisdie- 
tion  of  the  foreign  states  for  purposes  of 
taxation,  and,  in  truth,  it  was  there  taxed. 
We  regard  this  tax  as,  in  substance  and  in 
fact,  though  not  in  form,  a  tax  specificaUy 
levied  upon  the  property  of  the  corporation, 
and  part  of  that  property  is  outside  and  be- 
yond the  jurisdiction  of  the  state  which 
thus  assumes  to  tax  it."  The  decision  In 
that  case  was  really  broader  than  the  exi- 
gencies of  the  case  under  consideration  re- 
quire, as  the  tax  was  not  upon  the  personal 
property  itself,  bnt  upon  the  capital  stodc 
of  a  Pennsylvania  corporation,  a  part  of 
which  stock  was  represented  by  the  coal,  the 
value  of  which  was  hdd  should  have  been 
deducted. 

Tbs  adoption  of  a  general  rule  that  tangi- 
ble personal  property  in  other  states  may  ba 
taxed  at  the  domicil  of  the  owner  involves 
possibilities  of  an  extremely  serious  charao- 
tcT.  Not  only  would  it  authorize  the  taxa-  ■• 
tion  of  furniture  and  other*pr[q>er^  kept  at  ? 
country  houses  in  other  states  or  even  In 
foreign  countries,  of  stacks  of  goods  and 
merchandise  kept  at  branch  establishments, 
when  already  taxed  at  the  state  of  their 
aitus,  but  of  that  enormous  mass  of  person- 
al property  belonging  to  railways  and  other 
corporations,  which  might  be  taxed  in  tha 
stato  where  they  are  incorporated,  though 
their  charter  contemplated  tiis  construc- 
tion and  operation  of  roads  wholly  outsid* 
the  stat«,  and  sometimes  across  the  conti- 
nent; and  when,  in  no  other  partienlar, 
they  are  subject  to  Its  laws  and  entitled 
to  its  protection.  The  propriety  of  snoh  in- 
corporations, where  no  business  is  dona 
within  the  state,  is  open  to  grave  doubt; 
but  it  is  possible  tJiat  ]«^^ation  alone  can 
furnish  a  ronedy. 

Our  conclusion  upon  this  branch  of  ths 
case  renders  it  unnecessary  to  decide  the 
second  question,  vUs.,  whether  the  transit 
company  was  denied  the  equal  protection  of 
the  lawa 

It  is  unneoessaiy  to  say  tiiat  this  eaaa 
does  not  involve  the  question  of  the  taxop 
tion  of  intangible  personal  property,  or  of 
inheritance  or  succession  taxeSj  or  of  ques- 
tions arising  between  different  i 
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•tate,  wbloh  are  controlled  hj  different  wn- 
nderatioDB. 

We  are  of  opinion  that  the  cars  In  ques- 
tion, (O  far  as  the7  were  located  and  em- 
ployed in  other  atates  tbaa  Kentuckj,  were 
not  subject  to  the  taxing  power  of  that  com- 
monwealth, and  that  the  judgment  of  the 
Court  of  Appeals  must  be  rcceraed,  and  Uie 
case  remanded  to  that  court  for  further 
proceedings  not  inconsistent  with  this  opin- 


Mr.  Justice  Holmoat 

It  aeema  to  me  that  the  reanlt  reached  by 
the  court  probably  Is  a  deairable  one,  but 
I  hardly  understand  how  it  can  be  deduced 
from  tiie  14th  Amendment;  and  as  the 
Chief  Justice  feels  the  same  diCBculty,  I 
think  it  proper  to  say  that  my  doubt  haa 
not  been  removed. 


(199  U.  B.  182) 

OOREBAN  OIL  ft  DEVELOPMENT  COM- 
PANY, Plff.  in  Ett^ 

LAURENT  ARNAUDET,  Arthur  LatreilI^ 
Eugene  Housaiere,  et  at. 

1.  Error  to  atate  eonrt— Federal  qnea- 
tlon— irhen  raised  tn  time. — Counsel'!  iD- 
adveitence  In  reljlns  In  tbe  atate  court  on  tli« 
Bth  Amendmeat  to  the  Federal  Constitution 
••  iBTBlldstlng  a  proTlBlon  of  the  state  Con' 
■titutlon  Ii  not  corrected  In  time  to  lustalo  s 
writ  ot  error  from  the  Supreme  Court  of  the 
Dnited  States  b;  alleglaB  a  violation  ot  the 
1 1th  Amendment  In  a  petition  for  rehearing 
In  the  btshest  atate  court,  which  was  denied 
without  opinion. 

&  Drmr  to  atate  sonrt — the  record  for 
Inrladletlanal  parpoaee.— The  petition 
for  writ  of  error  from  ttaa  Supreme  Court  of 
U*  United  States  to  a  aUte  court,  and  the  u- 
alsnment  of  errors  therein,  form  no  part  i 
the  record  on  which  to  determine  whether 
Vederal  question  wae  decided  tj  the  atai 

S.    Grror  to  atate  eonrt— Federal  «nei 
tlon— deolalan  on  non-Federal  sronad. 

—The  judgment  Of  s  state  court  denjlng  the 
right  of  posBesaloD  of  real  property  uuder  a 
title  founded  on  an  set  ot  Congress,  which 
rcMe  npoD  tbe  ground  that  tbe  title  of  tbe  ad- 
Terse  pattj  under  a  tax  deed  was  made  good 
br  prescription  under  the  state  Constltu 
Involves  no  Federal  question  which  will 
tain  a  writ  of  error  from  the  Supreme  Court 
«f  the  United  BUtes. 


[No.  22.] 


iN  ERROR  to  tbe  Buprema  Court  (rf  tlw 
State  of  Louisiana  to  review  a.  judgment 
affirming  a  judgment  of  the  Eigbt«enth  Ju- 
dicial District  Court  for  the  Pariah  ot 
Acadia,  In  tha.t  state.  In  favor  ot  defend- 
ants in  a  petitory  action  to  recover  poa- 
sesaion  ot  real  property.  Ditmisted  for 
want  of  Jurisdiction. 

See  same  ease  below.  111  La.  663,  35  So. 
747. 

Statement  by  Mr.  Chief  Justice  Fnltert 

This  was  a  petitory  action  commenced  by 
the  Corkran  Oil  i  Development  Company  in 
the  eighteenth  judicial  district  court  for  tho 
parish  ot  Acadia,  Louisiana,  on  the  eth  day 
of  December,  a.  d.  1901,  against  Laurent  Ar- 
naudet  and  others,  to  recover  possession  ot 
certain  real  proper^.  PlaintifT  alleged  that 
the  land  was  claimed  by  Anthony  Corkran 
during  his  lifetime,  and  by  bis  heirs  and 
l^al  represeatativet  after  his  death,  and 
that  said  claim,  known  as  the  "Corkran 
grant,"  was  Qnally  confirmed  to  Corkran's 
heira  and  legal  representatives  by  an  act  of 
Congress  ot  February  10,  1397,  and  a  patent 
was  issued  to  them  in  accordance  witii  the 
act  That  Oorknin  died  in  about  the  year 
1819,  and  hie  succession  was  duly  opened 
in  St.  I^ndry  parish,  where  he  resided,  and 
where  the  property  was  situated,  and  that 
petitioner  acquired  title  to  said  property 
from  Corkran's  heirs  and  descendants  by  acta 
ol  sale  on  various  dates  specified,  said  dates 
being  subsequent  to  November  10,  1901. «« 
That  neither  Corkran  and  wife,  nor  any  of  JJ 
his  heirs,  legal* representatives,  or  descend-* 
ants,  ever  sold  or  disposed  of  their  rights, 
title,  or  interests  in  the  land  before  tbe 
sales  to  petitioner,  and  petitioner  was  now 
the  jtist,  true,  and  legul  owner  of  the  prop- 
erty. Notwithstanding  which,  defendants, 
without  legal  right  or  title,  and  against 
petitioner's  rights,  had  entered  upon,  and 
now  possessed  and  held,  said  property,  and 
refused  to  deliver  the  same  to  petitioner  as 
ot  Hgfat. 

Tbe  act  of  Congress  referred  to  is  as  fol- 
lows (20  Stat  at  L.  517.  chap.  213): 
"Chap.  213.  An  Act  to  Quiet  Title  and  Pos- 
session with  Respect  to  Certain  Unconfirmed 
and  Located  Private  Land  Claims  In  the 
State  of  Louisiana. 

"Be  il  enacted  by  the  Senate  ond  EouM 
of  Bepresentativea  of  the  Unitrd  Btatet  of 
America  in  Congress  tuBemlled,  That  all 
tho  right  title,  and  interest  of  the  United 
States  in  and  to  the  lands  situated  in  tbe 
state  of  Louisiana,  known  as  the  located  but 
unconfirmed  private  land  claims  therein,  ag- 
gregating about  eighty  thousand  acres,  and 
specifically  described  in  the  list  or  tabular 
statement  accompanying  the  report,  dated 
February  nineteenth,  eighteen  hundred  aad 
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eigh^,  nuida  bj  the  twnejOT  general  of 
LoniHiuu  to  the  Comroiufoner  of  the  Gen- 
eral Land  Office,  under  a  resolution  of  the 
United  States  Senate  of  December  leeond, 
eighteen  hundred  and  Beventj-nine,  and 
which  report  and  list  were  communicated 
to  tho  Senate  by  the  Secretary  of  the  In- 
terior on  March  eighth,  eighteen  hundred  and 
eighty,  as  Senate  Executive  Doeument  num- 
bered one  hundred  and  eleven,  Forty-aixth 
,CongresB,  leeond  leflsion,  ehall  be,  and  tlie 
« lante  are  hereby,  directed  to  be  granted,  re- 
•  leased,  and  f  relinquished  by  the  United 
States,  in  tee  simple,  to  the  respective  owners 
of  the  equitable  titlM  thereto,  and  to  their 
respective  heira  and  masigns  forever,  aa  ful- 
ly and  completely.  In  every  respect  what- 
ever, as  could  be  done  by  patents  issued 
therefor  according  to  law. 

"See.  2.  That  nothing  contained  in  this 
«ot  shall  in  any  manner  abridge,  devest,  Im- 
pair, injure,  or  prejudice  any  valid  right, 
title,  or  interest  of  any  person  or  peiiona 
in  or  to  any  portion  or  part  of  the  lands 
mentioned  in  said  first  section,  the  true  in- 
tent of  this  act  being  to  relinquish  and 
abandon,  grant,  give,  and  concede,  any  and 
all  right,  interest,  and  estate.  In  law  or 
equity,  which  the  United  States  is  or  is 
■opposed  to  be  entitled  to  in  said  lands,  in 
favor  of  all  persons,  estates,  firms,  or  cor- 
porations who  would  be  the  true  and  law- 
ful owners  of  the  same  under  the  laws  of 
tioulsiana,  induding  the  laws  of  prescrip- 
tion, in  the  absence  of  the  said  Interest  and 
•state  of  the  United  States. 

"Sec.  3.  IThat  the  Department  of  the  In- 
terior shall  cause  patents  to  issue  for  such 
lands^  and  such  patents  shall  issue  in  the 
name  of  the  original  claimant  aa  appears 
in  the  list  or  schedule  aforesaid,  and  when 
issued  shall  be  held  to  be  for  the  use  and 
benefit  of  the  true  and  lawful  owners  as 
provided  in  sections  one  and  two  of  this  act" 

The  patent  is  as  follows: 
*rFlie   United   States   of   America   to  all  to 
whom  these  presents  shall  come.  Greet- 
ing! 
"Whereas,  by  th;  act  of  Congress  approved 
Februaiy  10th,  a.  n.  one  thousand  eight  hun- 
dred and  ninety-seven,  entitled  'An  Act  to 
Quiet  Title  and  Possession  with  Bespeot  to 
Certain   Unconfirmed   and   Located   Private 
Land  Qainia  in  the  Stats  of  Louisiana,'  It 
is  provided — 

[Here  follows  the  aet  of  Fdnnaiy  10, 
1897,  in  full.] 

"And  whereas,  the  private  land  claim  of 
Anthony  Oorkran  appears  in  the  list  of 
(dalms  embraoed  in  the  aforesaid  Senate  Hx- 
oseutivs  Document  numbered  one  hundred 
■  and  «leve^Bi)d,  therefore,  stands  confirmed 
•ad  entWad  to  (a  patent  under  the  terms 
U  the)  set  of  Oragress  hsreinbefore  reeited. 


"And  whereas,  the  aforesaid  claim  haa 
been  regularly  surveyed  aa  section  forty- 
seven  in  township  niney  south  of  range  two 
west  in  the  southwestern  district  of  Louid- 
ana,  containing  five  hundred  and  elghfy 
acres  and  ninety  hundredths  of  an  acre,  a* 
appears  by  the  plat  and  descriptive  notes 
thereof  on  file  In  the  General  lAnd  Office 
of  the  United  States,  duly  approved  by  Chaa. 
F.  Didtinson,  U.  6.  surveyor  general  for 
the  state  of  Louisiana,  on  tjie  thirtieth  day 
of  October,  one  thousand  eight  hundred  and 
ninety-seven,  which  said  plat  and  descriptive 
note  are  herein  inserted  and  made  a  part  of 
these  presents,  and  ars  in  the  words  and 
figures   following,  to  wit: 

[Plat  and  descriptive  note.] 

"Now  know  ye,  that  the  United  States  of 
America,  in  consideration  of  the  premises 
herein  set  forth,  and  in  conformity  with  the 
provisions  oontained  in  sections  two  and 
three  of  the  aforesaid  act  of  the  tenth  day 
of  February,  one  thousand  and  eight  hun- 
dred and  ninety-seven,  has  given  and 
granted,  and  by  these  presents  does  give  and 
grant,  unto  the  said  Anthony  Cockran  and 
to  his  heiiB  and  aasigns,  the  tract  of  land 
embraced  and  described  In   the   forgoing 

"To  have  and  to  hold  the  said  traet  of 
land  with  the  appurtenances  unto  the  said 
Anthtmy  Cocluan  his  heirs,  assigns,  and  suo- 
eesBors  in  interest  forever." 

Dated  November  22,  1807. 

The  defendants  filed  eicepticns,  and  also 

uwered,  admitting  that  Anthony  Corkran, 
or  Cochran,  claimed  the  land  in  question, 
and  that  it  was  patented  to  Corkran  and 
his  heirs  under  and  according  to  the  act  of 
February  10,  IBQ?,  which  was  fully  set  forth 
in  the  preamble  to  tlie  patent;  and  they  as- 
serted that  the  true  intent  of  said  act  of 
Congress  fully  appeared  from  the  £d  see- 
tion  of  the  act,  and  that  "under  and  by  vii^ 
tue  of  the  laws  of  Louisiana,  all  the  right, 
title,  and  interest  of  Antboi^  Coricran  and 
his  heirs  in  and  to  the  land  claimed  by- 
plaintiff,  and  patented  as  aforesaid  to  An-* 
thony*  Corkran  and  his  heirs,  had  been  de-> 
vested  long  prior  to  the  issuance  of  the 
aforesaid  patent,  anfl  was  held  in  full  and 
complete  ownership  long  prior  to  the  date 
of  said  patent  by  the  authors  of  defendants 
and  by  defendants,  under  valid  and  perfect 
titles,  by  and  under  the  lawa  of  T^iiirijnnn, 
including  the  laws  of  prescription." 

That  the  authors  of  defendants  and  de- 
fendants tbenudves  had  acquired  by  true 
and  valid  title  all  the  right,  title.  Interest, 
and  estate  at  law  or  in  equity  in  the  lands 
patented  to  Anthony  Corkran  and  his  helra 
prior  to  the  issue  of  the  patent,  by  virtue 
of  the  laws  of  Louisiana  providing  for  the 
sals  <a  aU  iMkU  situated  within  iU  botdan 
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for  uonpayineiit  of  tucea,  bj  mesne  oon- 
vcfuiaee  of  laid  luids  tTom  the  purchawr 
at  a  tax  ule  December  2,  1882,  for  unpaid 
taxes  aaaeued  on  laid  realty  for  the  year 
1881;  and  that  dnce  said  tax  lale  the  real 
eitate  hi  question  haa  always  been  in  tba 
poesesHion  of  tbe  purchaser  at  that  sale  and 
the  authors  of  defendants  and  the  defend- 
ants themselves,  and  been  occupied  by  them 
as  omieis  in  undisturbed  and  quiet  posses- 
sion. Defendants  further  pleaded  in  bar  of 
the  action  and  in  support  of  their  title  "the 
prescription  of  three,  Ave,  and  ten  years, 
and  that  the  prescription  of  three  years  es- 
tablished by  article  233  of  the  Louisiana 
Constitution  of  I8SB  1«  a  complete  bar  to 
this  action."  Defendants  also  asserted  that 
they  had  paid  taxes  on  said  property  dur- 
ing tbe  time  of  their  possession,  and  had 
placed  thereon  valuable  improvements, 
amounting  In  tbe  aggr^^te  to  upwards  of 
(20,000.  Tbe  trial  court  decided  the  case 
on  the  merits,  and  found  that  defendants 
claimed  title  to  the  land  in  controversy 
through  Henry  Qellert,  who  purchased  the 
land  at  a  tax  sale  in  1882,  for  taxes  assessed 
against  said  land  in  the  name  of  Anthony 
Corkran  or  his  heirs,  and  set  forth  the  facts 
on  which  the  court  held  that  the  land  in 
controversy  was  subject  to  such  assessment 
and  sale.  The  trial  court  held  that  the  de- 
fendants were  protected  by  the  prescription 
^of  three  years,  provided  in  article  233  of  the 
"Constitution  of  1898,  as  well  as  the  preeerip- 
*  tton  of  three  and  five  years  pleaded,*and 
entered  judgment  for  defendants.  On  ap- 
peal, tbe  judgment  was  affirmed  by  the  su- 
preme court  of  Louisiana,  the  case  being 
reported  111  La.  663,  3S  So.  747. 

That  court  found  aa  facta  that,  under  the 
Mt  of  Febiua.Tf  10,  1897,  a  patent  Issued 
on  November  22,  18BT,  to  Anthony  Corkran 
and  his  heirs  and  assigns  for  the  lands  in 
controvert  in  this  suitj  that  there  was  not 
fn  the  record  any  previous  application  for 
the  land  or  entry  thereof  by  Anthony  Cork- 
nn,  but  that  the  records  of  the  Land  De- 
partment showed  that,  in  1816,  the  land  was 
surveyed  by  Deputy  United  State*  Surveyor 
Abom,  by  virtue  of  "an  order  from  the 
principal  deputy  surveyor  of  the  western 
district,  state  of  Louisiana,  and  in  eonformi- 
ty  with  a  oertlGcate,  B  No.  1161,  from  the 
board  of  eommissionera  of  the  said  western 
district"  for  Anthoi?  Corkran;  that  this 
map  and  prooit  cerlal  were  approved  Uay 
21,  1817,  by  Qideon  Fritz,  principal  deputy 
surveyor;  that  the  land  was  again  surveyed 
in  1876  ^  P.  A.  Thibodaux,  deputy  survey- 
or, and  across  his  map  is  written  "Claimed 
hf  Anthony  Corlcrsji— no  confirmation 
fonnd;'*  that  tbe  officers  of  the  United 
States  lAod  Office  refused  to  dispose  of  the 
land  under   the   general   land  laws   of  tha 


United  States,  and  finally  Cbngress  passed 
the  act  of  1897;  that  on  December  27,  1882, 
the  tax  collector  of  the  parish  of  St.  lAndiy 
executed  a  deed  in  favor  of  Henry  Qellert, 
which  was  recorded  on  the  same  day  in  the 
conveyance  book  of  that  parish,  reciting 
that  on  the  2d  day  of  December,  18S2,  he 
had  adjudicated  to  said  Qellert  at  public 
sale  the  land  in  controversy,  "being  the  prop- 
erty of  Anthony  Corkran  or  his  heirs,  aa  per 
aaseasment  roll  of  the  state  of  Louisiana  of 
the  year  1881,  to  satisfy  a  debt  due  the 
said  state  for  the  unpaid  taxes"  for  said 
year;  and  that  "the  present  defendants  are 
admittedly  in  possession  of  the  land  pat- 
ented to  Anthony  Corkran  or  his  heirs.* 
And  the  court  held  "that  the  land  In  contro- 
versy was  subject  to  taxation  and  sale  for 
nonpt^ment  of  taxes,"  and  th&t  the  objeo- 
tion  that  it  was  not  so  subject  was  unten- 
able. 

As  to  the  objection  that  the  tax  deed  was  go 
invalid  because *of  fndefiniteness  of  descrip-  7 
tion,  the  court  held  that  the  presomption, 
after  the  great  lapse  of  time,  was  that  the 
aaeessroent  roll  to  which  the  deed  referred 
was  sufficiently  precise  and  definite,  and 
was  oorieet  and  regular,  and  that  defend- 
ants were  Justified  in  relying  on  the  pre- 
sumption of  regularity,  in  the  absence  of 
actual  attadc  upon  the  tax  proceedings. 

Tlw  oourt  held  further  that  the  argu- 
ment of  plaJntiS  that  Corkran  and  his  heirs 
were  wiUiout  right  of  any  kind  in  the  land 
in  controversy  would  leave  the  government, 
so  for  as  they  were  ooncemed,  fre«  to  make 
such  disposition  of  said  land  as  It  might 
think  proper;  for  the  result  of  such  argU' 
ment  would  be  to  throw  them  out  of  court 
for  want  of  Interest  in  tbe  subject-matter, 
their  rights  resUng  exclusively  upon  tba 
government's  acts.     Tbe  court  said: 

"If  Corkran  or  his  heirs  had  no  claim 
of  character  such  as  could  be  forced  or  lo- 
gaily  entitled  to  have  been  recognized,  tha 
government  could  impose  such  conditions  to 
tbe  voluntary  recognition  of  the  same  aa 
it  thought  proper,  and  the  parties  claiming 
under  the  aet  of  recognition  would  be 
forced  to  accept  them  or  nothing.     .     .     . 

"There  is  no  one  before  tbe  court  claim- 
ing rights  under  the  government  adverse  to 
the  rights  acquired  by  the  parties  under 
the  government,  and  whatever  rights  the 
government  itself  might  have  had,  or  grounds 
for  objection,  It  had  expressly  renounced  and 
waived,  not  only  in  favor  and  behalf  of  An- 
thony Coriuan  or  his  heiis,  but  of  any  other 
person  who  would  have  had  legal  righta 
had  the  government  iteelf  had  none  when 
those  rights  attached,  'fhis  renunciation  or 
waiver  could  aa  legally  and  properly  have 
be«n  made  by  tbe  government  In  behalf  *ad 
in  favor  of   this  olass  of  persons  sa  it  eonli 
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hava  been  made  In  favor  of  the  Corkran 
belrs;  and  that  this  renunciation  and  waiTer 
was  intended  to  cover  and  protect  the  rights 
of  the  lutter  class  appcara  on  the  face  of 
the  act  of  CongresB.  .  .  . 
g,  "Grant  that  the  act  of  Congress  was  an 
^original  grant  to  the  Corkron  heire  as  of 
•  date  of  its  passage;  it  was  none  the  less'a 
grant  coupled  with  conditions  and  charges 
in  favor  of  third  parties,  and  the  Corkran 
heirs  were  forced  to  accept  the  grant  with 
the  conditions  attached.  The;  could  not  ac- 
cept it  as  far  as  it  might  l>e  favorable  to 
them,  and  repudiate  its  effect  as  to  other 
parties.  ■  .  .  There  are  no  persons 
claiming  adverse  rights,  and,  the  government 
having  expressly  renounced  and  waived  her 
own,   plaintiff   cannot,   through   her,   urge 

The  court  pointed  out  that  counsel,  not- 
withstanding the  provisions  of  article  233 
of  the  Constitution  of  1898  as  to  the  pre- 
Bcription  of  three  fears  barring  an  action 
seeking  to  annul  a  tax  title,  had  brought  a 
direct  petitory  action  against  defendants  in 
actual  possession  of  the  property  which  they 
claimed.     The  court  continued: 

"On  the  trial  of  the  case,  defendants  es- 
tablished that  they  and  their  authors 
bad  been  in  possession  as  they  had  al- 
leged,    .    .     . 

"Defendants  evidently  relied  in  their 
pleadings  and  proof  upon  article  £33  of  the 
Constitution,  upon  the  strength  ol  the  de- 
fensive position  which  they  would  hold 
when  they  should  have  shown  an  actual  cor- 
poreal possession  of  the  property  claimed  by 
themselves  and  their  authors  for  nineteen  or 
twenty  years  as  owners,  and  hare  traced 
their  rights  back  to  a  tax  sale. 

".  ,  .  Defendants  do  not  plead  pre- 
scription against  the  petitory,  but  upon  an 
intidentally  raised,  action  of  nullity.  The 
tale  referred  to  was  strictly  a  sale  for  taxes. 
The  property  was  proceeded  against  ns  prop- 
erty belonging  to  Anthony  Corkran  or  his 
heirs,  and,  as  matters  have  now  shaped 
themselves,  it  must  be  taken  to  have  be- 
longed to  them  at  the  time  of  the  aale. 
The  defendants  and  their  authors  not  only 
had  corporeal  possession  prior  to  1S9B,  but 
it  extended  (before  the  institution  of  this 
suit)  for  three  years  after  the  adoption  of 
the  Constitution  of  18S8,  so  that  this  pos- 
■ession  was  itself  protected  permanently  from 
g  attndc  by  plaintiff  by  article  233,  independ- 
*  ently  of  the  merits  of  the  tax  tiUe  .  .  ■ 
•'•van* had  the  property,  at  the  time  of  the 
tax  nl«,  not  been  s^regated  from  the  publie 
domain,  and  even  thouj^  their  title  to  the 
proper^  had  been  void.  .  .  .  This  per- 
BtiMDt  protection  to  possession  is  equiva- 
lent to  legal  ownership.  Piltoto  ▼.  Solerti, 
13  How.  471;  14  L.  ed.  Saa.    .    .    .    Plain- 


tiffs had  certainly  the  right,  even  on  their 
theory,  to  attadc  defendants'  tax  title 
after  February,  18B7.  Having  failed  to  in- 
stitute their  proceeding  witbin  the  three 
years  from  the  date  of  the  adoption  of  the 
Constitution,  their  right  of  action  was  for- 

er  barred.    Re  Loekhart,  100  La.  740,  33 

).  763. 

"We  think  that  defendants  have  sustained 
their  defense  under  both  of  the  prescriptions 
invoked,— that  of  ten  years  ocguirendi  okimo, 
and  that  of  three  years,  under  article  233 
of  the  Constitution." 

Metsn,  Ksnnertli  Balllio,  E.  B.  Dn- 
bnlsson,  and  Hampden  Story  for  plaintiff 

Messra.  D.  Onfferr,  Jc,  Gilbert  Li 
Dnpr£,  D.  Oaffery,  J.  Sulljf  liarttl,  F.  J. 
Chappuia,  Frederic  D.  MoKamey,  Joh» 
Spalding  Flannery,  and  Jame*  L.  Autry 
for  defendants  in  error.  « 

Mr.  Chief  Justice  Fuller,  having  made  * 
the  foregoing  statement,  delivered  the  opln- 

Q  of  the  court: 

In  the  progress  of  the  case  In  the  trial  a 
court  no  Federal'  qnestion  as  such  was  sps-  • 
'flcally  raised,  but  when  it  reached  the  sn- 
preme  court  it  was  assigned  for  error  that 
if  article  233  of  the  Constitution  of 
Louisiana  of  1SB9  had  the  effect  of 
validating  the  tax  sale  to  Henry  Gellert, 
in  violation  of  article  6  of  the  amend- 
ments to  the  Constitution  of  the  United 
States.  Counsel  for  plaintiff  in  error  admit 
that  this  was  a  misreference,  but  contend 
that  it  was  corrected  by  the  petition  for  re- 
hearing filed  after  judgment,  which  alleged 
a  violation  of  the  14th  Amendment;  bnt 
s  too  late,  unless  the  petition  was 
entertained  and  the  point  passed  on.  Ful- 
Urton  V,  Teaiu,  196  U.  S.  192,  49  L.  ed. 
443,  26  Sup.  Ct.  Rep.  221.  And  this  peti- 
tion was  denied  without  any  observations. 

The  petition  for  the  writ  of  error  from 
this  court  and  the  assignment  of  errors 
herein  set  up  Federal  questions,  but  they 
form  no  port  of  the  record  on  which  to 
determine  whether  a  Federal  question  was 
decided  by  the  state  court.  Lecper  v.  Texat, 
139  U.  B.  402,  35  L.  ed.  226, 11  Sup.  Ct.  Eep. 
577 ;  Chapin  v.  Fye,  170  V.  8.  127,  4S  L.  ed. 
119,  21  Sup.  Ct.  Rep.  71.  And  counsel  fur- 
ther state  "that  in  so  far  as  the  errors  as- 
signed are  said  to  have  violated  the  due  proo- 
ess  of  law  provision  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States, 
thoy  are  not  pressed." 

If  it  be  conceded  that  plaintiff  specially 
act  up  and  claimed  title  to  the  land  in  con. 
troversy  under  the  act  of  Congress  of  Feb- 
mary  10,  1897,  tliat  would  not  be  suffi- 
deut  to  givs  jurisdiction  unless  the  stata 
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comti  hjid  d«oId«d  agaloat  null  titla.  But 
thkt  wu  not  tht  (Uciilon  lien.  Wliat  was 
dtdded  wu  that  the  preaeribed  period  hav- 
isg  elapeed,  Hrtlcle  233  of  tha  LouM&na 
Ootwtltutioii  operated  ma  the  eqmTTLlent  of 
l^al  title  through  the  tax  deed.  The  coi^ 
rectnes)  of  tidt  concliuion  depended  on  the 
proper  eonstructioii  BJid  appliosition  of  the 
proTiBlona  of  the  itate  Constitution  on  the 
facta  found,  and  not  on  the  Conititution  or 
law*  «f  the  United  States. 

The    atate    Conatftutlon    of    18B8    was 
adopted  and  went  into  effect  Uay  12,  1BS8. 
La.  Conct.   1898,  p.  88.    Article  233  pro- 
,Tidedi 

a  "No  aale  of  property  for  taxes  shall  be 
•  act  aaida  for  any^cause,  except  on  proof  of 
dual  aasessment,  or  at  payment  of  the  tazei 
for  which  the  property  waa  (old  prior  to 
the  date  of  the  sale,  unleaa  the  prooeeding 
to  ajmnl  ia  inatltuted  .  .  .  within  three 
jears  from  tb«  adt^Uon  of  tUa  Oonititu- 


tion,   aa  to   lalea  already  inad&"    ConaL 

lees,  p.  61. 

The  record  ahowed  that  defendants  and 
their  autbon  had  been,  ilnee  1SS2,  in  qalet, 
peaceable  pOBKHSion  of  the  property  in  quea- 
tion  under  a  tax  title,  the  validity  of  whioh 
had  not  becoi  impeached  by  any  direst  pro- 
ceeding; that  more  than  tliree  yean  had 
elapeed  before  the  institution  of  the  preaant 
acUon  iinoe  the  adoption  of  the  Oonstitntion 
(and  more  than  that  Einoe  the  paseage  of 
the  act  of  February  10,  1SS7,  and  the  iastie 
of  the  patent,  JToTonber  22,  1897),  and  that 
at  any  time  within  such  three  jBara  plain* 
tiO  or  ita  authora  might  have  instituted 
mit  against  defendants  to  aimul  the  sale. 

And  the  dedsion  of  the  state  supiema 
court  that,  in  these  drcumatanoe^  article 
£33  made  good  defendants'  title,  rested  oa 
a  ground  independent  of  the  act  of  1897* 
and  involved  no  Tedval  question. 

WfUof* 
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BOBERT  A.  MITjOiR.  Bpeciftl  Uuter  of 
the  Caja  de  jUiorros  uid  Lueas  Amkdeo. 

X.  B«Dkrnpt<tr-^nttaorltr  of  apeelBl 
BimwtBT  to  eoUeot  lUBeta^^rhe  mere  dea- 
tcnktloD  of  a  p«nan  «•  "tpcelKl  mutar"  Id 
the  order  of  aiipolDtiiieDt  Id  bankraptcy  pio- 
Mcdlnga  does  Dot  dsprlTe  blm  of  the  eipraii 
aathorlt;  coaferred  bj  such  order  to  sue  to 
collect  >J]  the  eeieCa  of  tbe  bknkmpt  Mtate. 

M,  iBBiinuut^-propertT  eorered — prod- 
Motm  of  arrowrlBK  erop. — A  poller  of  In- 
■otaDc*  OD  ft  •tock  of  lagar  and  molaBns 
"depoaited"  In  tlM  mtu  BMUiafactorj  opoa 
a  ■oiar  plantatloD  eorera  angar  mi  ninlniina 
comlDK  Into  the  msac  hoaw  am  a  reaalt  of 
tba  tnaniifa«tur«  at  a  ctop  which  wai  grow- 
Ins  when  the  Inanrance  waa  eflccttd,  where 
the  rlik  onder  the  poller  waa  net  to  attach 
antU  a  data  fixed  at  more  than  two  month* 
aflar  the  date  ol  the  poUe;. 

••  HortSBce — rlvbt  of  BiortKase*  to  1>- 
■iir»a«o  on  Ii»r*eated  cmp^^he  btsUb 
of  Inanranee  on  aosai  and  moleaKa  comlog 
lata  the  tncar  hooia  on  a  losar  plantation 
•a  the  raralt  of  tba  monutactara  of  a  crop 
growlni  thttaon  when  tb«  loearMiee  wai  at- 
tectad  inor*  to  the  Iwnellt  of  the  nwrtiagee 
In  a  mortcaae  of  the  real^  and  the  frolta 
thereof  If  the  Iom  ocenrred  after  the  ezeco- 
ttan  at  the  mortKAS*.  onder  tbe  Porto  Rico 
mortgage  law  of  1880,  whieb  anbjecta  to  a 
mortgage  of  real  propert;  the  cropa  growing 
or  harveited  whan  the  mortgage  falti  dae, 
'Hint  not  ret  removed  or  warehauied,"  and 
the  tndenmltlea  awarded  or  daa  the  owner 
«f  the  realty  either  for  tbe  Inauranea  or  for 
tbe  erc^B,  provided  the  damage  occurred 
after  the  creation  of  the  mortgage. 

4>  UortKKsa — rlrht  of  naortsasBW  to  ane 
for  iBBnrAiieQ  ^rlthont  exIiAnatlBS' 
oilier  roBiodl«B.-^ba  mortgage  creditor 
In  a  mortgage  goTemed  br  the  cItU  law  m&j 
•na  tar  the  avaUa  of  inauranee  lubject  to  his 
mortgage  without  Bret  ezhauitlng  hla  reme- 
dlea  against  other  propert;  embreced  bj  tbe 
mortgage^ 

B.  Uorf  ■:>(« — rlB-Iit  of  mortsMte*  to  ane 
tor  Inanranee— eSeet  of  exIitInK  aaia- 
BSBrr  rcBiedr.— The  exlatenee  Dnder  the 
Spanlah  law  of  a  anmmarr  nmed;  to  enforce 
a  mortgage  does  not  prevent  the  mortgage 
creditor  from  aoJag  In  the  ordinary  way  for 
the  avail*  ot  iniarance  anbjeet  to  hla  mort- 
gage. 

•.  LImttatloB  ot  ««tl«iiB— pr«Borl»tloB 
for  poraoBBl  aotloBa  !■  Porto  RIeo.— 
The  preacriptlon  of  twenty  year*  generally 
applicable  to  personal  actions  under  tlu 
Bponlsh  law  prior  to  the  promulgation  of  the 
Civil  Code  Is  the  prior  law  which,  ander  tbe 
provision  ot  that  Code  that  a  prescription 
which  began  to  run  before  Its  pnbllcatloD  sbBtl 
be  governed  by  tba  prior  law*,  moat  govern 
an  action  In  Porto  Rleo  for  a  loos  under  a 
policy  of  Insurance  occurring  before  tbe  royal 
decree  of  1889,  extending  the  CItU  Code  to 


admitting  a^donce  or  In  Hie  legal  effect  given 
to  the  evidence  admitted  concerning  acta 
which  were  held  adequate  to  Intermpt  tha 
course  ot  prescription  Is  not  gronnd  tot  r» 
veraaJ,  wbcre  the  appellate  conrt  daddea  that 
a  longer  period  ot  preacriptlon  controlled, 
eoncemtng  which  tbe  acts  of  tnterruptlon 
were  wholly  Irrelevant,  slthaogh  tbe  defeated 
party,  relying  on  the  certainty  at  a  reversal 
becanaa  af  auch  erron,  may  have  neglected  to 
make  a  full  defenee,  or  to  uelgn  other  sab- 
stantlal  errvn  In  the  appellate  court. 

I.  Aotioa-^ Hinder  of  new  pnrtjr  br 
naaendnaent, — The  joinder  by  amendment 
of  tha  aaatgnea  of  a  policy  of  Inauranee  aa 
a  party  plaintiff  In  a  snit  In  Porto  BIco  by 
a  mortgage  creditor  of  tbe  assured  to  enforee 
his  rights  under  tbe  mortgage  to  the  avalla 
of  tbe  InanraDce  cannot  be  deemed  a  clear 
aboie  of  the  trial  court's  discretion,  wber* 
tha  assignee's  rights  are  alleged  to  be  sub- 
ordinate to  those  ol  the  mortgage  creditor. 
In  view  ot  tha  provision  of  the  Law  of  Civn 
Procedure  for  Cuba  and  Porto  Blco,  art  15dt 
that  "causea  of  action  against  several  per^ 
tana,  or  by  several  persons  against  one,  aris- 
ing from  the  same  aource  ot  title,  or  based 
upon  the  same  cause  of  action,  may  be  Joined 
and  brought  In  on*  acUon." 

I.  PlsBdlBS— trsTerie  of  nalOBded  deo- 
iBrBlloB. — The  plea  of  the  general  Issue, 
Bled  to  a  declBratlon  before  tbe  allowance  of 
an  amendment  Joining  as  party  pialntllt  In  a 
salt  for  luiorance  the  person  to  whom  a 
transfer  of  the  policy  1«  alleged,  will  not  b* 
regarded  aa  traversing  the  amended  declara- 
tion, whera  tba  record  ahow*  that  tha  caaa 
waa  tried  on  the  thearj  that  the  traofteg 
waa   nat  dispntad,   bat   waa   an   «  '  ' 


IN  ERROR  to  the  district  Conrt  of  tha 
United  BtatM  for  the  District  of  Porto 
Rleo  to  review  a  Judgment  entered  upon  a 
verdict  in  favor  of  plaintiCTs  In  an  action 
(HI  a.  pollej  of  fire  utsurance.     Affirmed. 

The  facta   are   stated   in  the   opinion. 

Iteatrt.  Frederio  D.  HoKenney,  Franr 
oi»  B.  Dtater,  John  Spalding  Flannery,  and 
Wasne    UtuiVtagh   for   plaintiff   In   error. 

Ur.  Frlta  V.  Brieion  for  defendants  is 


■Mr.  Jnstioe  WUte  delivered  the  opinion* 
of  the  court: 

Wbether  a  Judgment  upon  a  verdict  «» 
forcing  against  the  plaintiff  In  esror  a 
contract  of  fii«  insuranoe  is  erroneous  Is  the 
general  question  for  decisira.  Tha  record 
is  oonfused,  the  pleadings  involved,  and 
the  erron  assigned  numerous.  We  shaU, 
therefore,  at  the  outaet,  state  the  contracts 
with  which  the  controversy  la  eoncemed. 
the  pleadings,  and  sucli  nncontrorerted 
faotg  M  ate  esBCTitlil  to  be  borne  in  mind 
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in  order  to  oompralieiid  t^  Ihum  nitd. 
bf  the  Mslgnmenta  of  anor. 

On  September  IG,  1884,  ths  ^ojal  In- 
aniMieo  Company  iaaued  It*  fire  polity  in 
tftTor  of  Antonio  Amadeo,  "estate  owner 
of  Qnebrada  Arenas  Maimabo,"  to  the 
MDOunt  of  £1,600,  "on  stock  of  sugar  and 
molasses  deposited  in  the  sugar  msuiifELc- 
tory  on  the  estate  Qaebrada  Arenas,"  ths 
risk  only  t4>  b^^n  two  months  and  four 
days  thereafter,  otz.,  m  Norember  IQ,  18S4, 
and  embracing  the  period  between  that 
date  and  November  19,  1886. 

On  September  IS,  1384,  fonr  days  after 
tii0  taking  ont  of  the  policy,  Antonio 
^Amadeo,  .the  inaored,  bj  a  notarial  act 
u  acknowledged  that  he  Itad  received  a  loon 
Pfrom  the  Caja  de*Ahorroa,  a  bank  of  Ponce, 
Porto  Rico,  amounting  to  |I5,038.27,  which 
ha  obligated  himself  to  repay  in  two 
-  Instalments,  due  in  February  and  March, 
1885.  It  was  recited  in  the  act  that  the 
money  was  lent  to  enable  Amadeo  "to  at- 
tend to  the  developing  and  keeping  of  a 
■ngar  plantation  by  him  owned."  The  aet 
also  described  the  plantation  as  the  estate 
of  Quebrada  Arenas,  gave  the  qoanti^  of 
land,  which  it  was  declared  was  all  plant- 
ad  in  cane,  except  where  used  for  pastur- 
age, and  where  covered  by  a  sugar  manufao- 
tory  and  other  appurtenant  buildings.  A 
mortgage  in  Atvor  of  the  lender  was  grant- 
ed t^  the  notarial  act  upon  all  tlis  propert; 
described  "and  the  fruits  thereof." 

On  the  Sth  of  February,  1880,  ths  sugar 
mannfaotory  on  the  estate  of  Quebrttda 
Arenas  waa  burned,  and  there  was  de- 
■troTed  in  the  factory  sugar  and  molasses 
alleged  to  be  eqnal  in  valne  to  tha  sum  of 
the  insuTsnoe.  It  was  shown  tbat  some 
ol  ths  sngar  and  molasses  was  in  hogs- 
heads and  some  was  in  pans  and  other 
apparatus,  going  through  tha  process  of 
manufacture. 

Prior  to  the  year  IWt,  in  a  court  of  the 
Island  of  Porto  Eioo,  tha  CaJa  de  Ahorroe 
waa  declared  a  bMikrupt,  and  trustees 
ware  appointed  and  took  charge  of  its 
assets.  In  tiie  year  1901  proceedings  were 
begun  in  ttie  United  States  district  court  for 
Porto  Rico  by  creditors  of  the  bankrupt 
against  the  truBtees,  and  Robert  A.  Miller 
was  appointed  a  special  master,  with  power 
to  collect  the  assets  of  t^  bankrupt  estate. 
On  April  23,  1002,  MiUer,  as  special  mas- 
ter, commenced  this  action  on  the  policy. 
The  declaration  averred  the  appointment  of 
Uiller,  and  the  authority  given  him  to  col- 
lect tha  aaaeta  ot  tha  CaJa  de  Ahorros. 
The  ameiition  of  the  polii?  of  insurance 
and  mortgage  of  the  plantation  was  then 
radted,  and  it  was  averred  that  the  Caja 
da  Aborroa^  as  a  mortgage  creditor,  was 


entitled  to  tha  avafls  of  tba  policy  of  In- 
surance, and  therefore  had  a  right  to  en- 
force the  same. 

The  declaration  was  demurred  to,  Brat,  ^ 
on  the  ground  that  Miller,  as  special  mas-  ei 
ter,  was  vrithont  authority  to  sue ;  and, 
'lecond,  that  the  action  was  preaoribed,  no 
reference  being  made  to  the  period  of  limi- 
tation relied  upon.  A  general  demurrer 
was  also  filed.  Tha  court  overruled  tha 
special  demurrers  and  sustained  the  general 
demurrer  because  of  the  want  of  preciBiMi 
in  some  of  the  averments  of  the  declaration, 
which  was  afterwards  remedied  by  amend- 
To  the  declaration  as  amended  three 
pleas  were  filed, — the  general  Issue,  a  pre- 
scription of  six  years,  and  a  prescription 
of  fifteen  years.  A  demurrer  was  sustained 
to  the  plea  of  six  years,  joinder  was  had 
on  tha  general  Issue,  and  a  replication  was 
filed  setting  np  various  acts  which  it  waa 
alleged  were  interruptive  of  the  alleged  bar 
of  fifteen-year  limitation.  Subsequently  an 
additional  plea  was  filed,  averring  in  sub- 
stance that  on  September  3,  1884,  Antonio 
Amadeo,  by  way  of  pledge,  had  assigned 
the  poll^  of  insurance  in  question  to  a 
bank  s^led  the  Credito  Mercantil  free 
from  any  claim  of  the  Caja  de  Ahorros,  the 
alleged  mortgage  creditor,  and  that  by 
judicial  proceeding*  the  policy  had  been 
sold  and  purchased  by  said  Ciedito 
Mercantil,  and  as  neither  the  Caja  da 
Ahorros  or  Miller  were  the  transferees  of 
the  Credito  Mercantil,  Uie  plaintiff  was  not 
entitled  to  recover.  A  replication  was  filed 
denying  all  the  averments  of  the  plea,  but 
admitting  that  Antonio  Amadeo,  on  a  date 
not  named,  had  deposited  the  polity  as  col- 
lateral security  with  the  Credito  Meroantil, 
and  tbat  that  corporation  had,  att«r  the 
fire,  bought  in  the  policy  at  a  judicial  sale 
by  it  provoked,  and  had  subsequently  trans- 
ferred the  poli^  to  one  Lucas  Amadeo. 
Upon  this  replication  Issue  was  joined  by 
the  defendant.  Subseqnaitly  the  court  al- 
lowed Lucas  Amadeo  to  become  a  party 
plaintiff,  and  permitted  amendments  to  the 
declaration  to  accomplish  this  result. 
These  amendments  averred  the  delivery  of 
the  pali(7  as  collateral  security  by  Antonio 
Amadeo  to  the  Credito  Mercantil,  the  date 
not  being  given,  the  sale,  long  after  the  fire, 
of  the  polity  under  judicial  prooeedings,  and 
its  purchase  by  the  Credito  MercantU,  and 
the  aubsequent  transfer  thereof  by  the  !• 
Credito  Mercantil  to  Lucas  Amadeo.  It  JJ 
being  besides  *alleged  that  ty  the  effect  of  * 
this  transfer  Lucas  Amadeo  became  a  part 
owner  of  the  policy  "aubject  to  the  mort- 
gage of  the  insured  to  Caja  de  Ahorros." 
No  answer  was  filed  to  the  amended  com- 
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fflaint.  An  cxaeption  ma,  homrar,  noted 
to  the  action  of  tha  oonrt  In  permitting 
Lncaa  Amadeo  to  be  joined  bb  pUlntifF. 

The  eaiiae  came  on  tor  trieL  After  the 
Impaneling  of  a  Jury  the  court  allowed 
the  defendant  to  file  gix  additional  pleas, 
which  were  to  be  eonsidered  u  trarened 
npon  tlie  record,  and  which  were,  in  eub- 
•tanec^  aa  follows:  1st  That  the  plaintiff 
was  not  siUtled  to  recover  on  the  poll^  be- 
caoae  Antonio  Amadeo,  in  obtaining  the  in- 
anrance,  had  misdesoribed  the  property  or 
ooncealed  material  faets.  Ed.  That  no  re- 
eorery  could  be  had  in  favor  of  the  Caja  de 
AhorrOB  or  Miller,  beeaoae  no  other  person 
than  Antonio  Amadeo  had  any  Interest  in 
the  policy  by  operation  of  law,  and  no  other 
person  had  any  right  in  the  policy  by  a  ( 
ventional  assignment  from  the  inaured. 
If  there  had  been  sueh  an  aastgnmen^ 
notice  thereof  had  been  given  the  oompi 
and  its  consent  had  not  been  indorsed  on 
the  policy,  as  required  by  Its  terms. 
Because  Antonio  Amadeo  had  materially 
Increased  the  risk,  without  the  knowledge 
and  consent  of  the  defmdant,  aft«T  the 
{ssne  of  the  policy.  4th.  That  reoovery 
eonld  not  be  h^d,  becaose  the  insured  had 
not,  within  fifterai  days  after  the  flrc^ 
furnished  adequate  proof  of  loss,  aa  re- 
quired by  the  policy.  Sth,  T*at  recoreiy 
eould  not  be  bad,  because  petroleum  and 
other  Inflammable  oils  had  been  stored  upon 
the  premises,  oontrary  to  tlie  terms  of  the 
polity.  Stb.  Because  the  daim  made  by 
the  insured  following  the  fire  was  false  and 
fraudulent,  and  the  fire  occurred  by  the  in- 
eendiarism  of  the  insured. 

At  the  trial,  evidence  having  been  admit- 
ted tending  to  show  the  bringing  by  Hiller, 
special    master,    of    a   suit    in   the    distriet 
court  of  the  United  &tat«B  to  foreclose  the 
mortgage  against  the  plantation  executed 
^  by  Amadeo,  it  was  stipulated  by  both  par- 
'  ties  that  no  sale  of  the  plantation  to  en- 
■  force   tbe*mortgsge  thereon    had  yet   been 
made.     Tltere  was  a  verdict  and  judgment 
in  favor  of  Miller,  spedal  master,  and  Lu- 
csM  Amadeo,  for  the  amount  of  the  policy 
and  interest. 

Putting  out  of  view  for  the  preMut  the 
question  of  the  correctness  of  the  action 
of  the  court  in  allowing  Lucaa  Amadeo  to 
be  made  a  party  plaintifT,  it  results  tliat 
the  issnes  arising  on  tlie  trial  were  all  em- 
braced under  the  following  headings: 

1.  Hod  the  plaintiff  capacity  to  sue,  even 
If  a  oause  of  action  in  favor  of  the  Caja 
de  Ahorroa  was  shown  by  the  deelarationT 
«r 

2.  If  Miller  had  the  capacity  to  sue, 
did  the  Caja  de  Ahorroa,  aa  a  result  of  the 
Mortgage^  acquire  any  right  In  or  to  the 
aTKlls  <<  the  policy  of  inanra&oa,  and   if 


ao,  did  sueb  right  arise  by  operation  of  law, 
without  the  existence  of  a  transfer  by  tlia 
insured  of  his  rights  under  the  policy  and 
the  aoceptanos  of  such  transfer  by  the  emf 
panyl 

3.  If  the  right  to  enforce  the  policy  ob* 
taincd  ly  operation  of  law,  without  asaign- 
ment  by  the  inaured,  could  the  Caja  da 
Ahonos  enforce  the  right  by  suing  on  the 
polity,  and  without  previously  exhausting 
its  remedies  against  the  other  property  «■• 
braced  by  the  mortgage  t 

4.  Even  If  the  Caja  de  Ahorroa  wu 
vested  with  Ute  rights  of  the  insured,  and 
could  exert  sudt  rights  ty  suit  on  Uie  poU^ 
without  previously  cohausting  tbe  other 
mortgaged  property,  bad  there  been  sneli 
misrepresentations  by  the  insured  in  taking 
the  policy,  or  mA  failure  after  taking  It 
to  comply  with  its  terms,  as  precluded 
tbe  right  to  reooverl 

6.  In  any  event,  was  the  action  barred  bj 
the  presoiptlon  of  fifteen  yeaieT 

And  aa  the  forgoing  questions  embrace 
every  proposition  covered  by  tba  errors  as* 
signed,  eooept  as  to  the  right  to  join  Lucaa 
Amadeo  as  a  party  plaintiff,  we  come  to 
consider  the  questions  in  the  order  stata^ 
before  passing  on  the  error  allied  to  have 
arisen  from  an  asserted  improper  Joinder 
of  parties.  ^ 

First.  The  comt  found  that  the  appoint  jj 
mmt  of  Miller  aa'special  master  gave  him  ■ 
ezpresa  authority  to  sue  to  collect  all  the 
assets  of  the  Caja  de  Ahorros.  Aa  the 
record  of  tho  appointment  of  BClIer,  al- 
though inboduced  in  evidence,  doee  not 
form  a  part  of  tbe  bill  of  exceptions,  w« 
must  assume  that  the  ruling  of  the  court 
was  oorreet;  and,  this  being  assumed,  it 
obviously  results  that  the  court  below  right 
ly  held  tbat  the  mere  designation  as  special 
master  did  not  have  tbe  effect  of  depriving 
Miller  ol  the  substantial  powers  eonfemd 
upon  bim  ty  tbe  decree  of  Uie  court  appoint 
ing  him. 

Second.  The  proposition  that  tbe  Caja 
de  Ahorros  acquired  no  right  to  tbe  policy 
of  insurance  in  virtue  of  the  mortgage  in- 
volvee  two  eontenUons,  which  require  die* 
tinct  eonalderation ;  the  one,  the  proper 
construction  of  the  polity;  and  the  other, 
the  operation  of  the  law  of  Porto  Rioo 
upon  tbe  policy  when  properly  construed. 
The  first  rests  upon  tlie  assertion  that 
tbe  angar  and  molasses  covered  by  the 
policy  was  a  distinct  lot  of  sugar  snd  mo- 
lasses warriioused  on  the  plantation  at  tbe 
time  of  the  issue  of  the  policy,  and  then- 
f  on  had  no  legal  relation  to  a  subsequent 

irtgage  of  tbe  plantation  iteelf;  and  tb* 
second,  tbat.  In  any  evcmt  sugar  and  mo> 
lasses  in  the  manufactory  on  the  plant*- 
tMa  was  morahla  property,  not  saeeptiUi 
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of  being  mortgaged  tiDd«T  tlie  law  lA  Porto 

ElM. 

The  poli^  eovered  a  "itoek  of  mgor  and 
molaaaes  deposited  tn  the  sugar  manufac- 
tOT7  on  tbe  estato  of  Qaebrada  Arenaa.* 
It  ia  true  that  the  word  "deposited,"  when 
■tftDdlng  alone,  might  well  be  considered  aa 
nferring  to  exclusively  sugar  and  molaBeeB 
tben  exiating,  and  in  the  sugar  house- 
But  the  correctnesB  of  this  construction  is 
nq^atired  by  the  fact  that  the  risk  under 
the  policy  was  not  to  attach  at  the  date  of 
the  policy,  but  in  two  months  and  four  daya 
thereafter.  When  this  period  of  the  com- 
mencement of  the  risk  ia  oonaidered  in  con- 
nection with  tha  place  at  which  the  prop- 
er^ insured  was  situated,  viz.,  a  sugar 
manufactory  upon  a  sugar  plantatjon,  on 
which  there  was  a  growing  taof,  we  think 
the  poll<7  must  be  held  to  havo  covered 
■ugar  to  come  Into  the  sugar  house  on  the 
« plantation  as  the  result  of  tha  future  oper- 
Pation  of  the  factory,  And'thie  conclusion 
1b  fortified  by  the  indeflnito  description 
givoi  of  the  property  insured,  which  waa 
not  of  a  given  number  of  commercial  pack- 
age* of  sugar  and  molasses,  held  in  a  ware- 
liooa^  but  merely  a  stock  of  sugar  and 
molaasea,  a  description  embracing  aueh 
■tock  In  whatever  form  existing,  and  which 
might  be  in  the  factory  at  Uie  time  the 
risk  attained. 

Additional  force  to  the  oonstrucUon  we 
give  the  poli^  likewise  results  from  the 
course  of  the  trial  below;  since  it  appears 
that  no  objection  was  noted  to  the  introduo- 
tion  of  testimony  showing  that  the  property 
destrt^ed,  for  which  a  claim  under  the 
policy  had  been  made  by  the  insured,  oon- 
aisted  of  sugar  and  molasses  which  was  in 
the  sugar  house  aa  the  result  of  the  process 
of  manufacture  of  the  growing  crop  therein 
carried  on;  and  moreover,  no  instruction 
was  asked  upon  the  hypothesis  that  if 
the  property  destroyed  was  of  that  eharae- 
ter,  it  was,  for  that  reason  alon^  not  cov- 
ered t^  Uke  insurance,  or  embraced  in  the 
mortgage. 

The  poli^,  then,  embradog  a  sto^  of 
■ngar  and  molassea  to  eome  into  the  sugar 
house  on  the  plantation  aa  the  result  of 
the  manufacture  of  the  crop  which  was 
growing  tliereon  at  the  time  the  policy 
waa  issued,  the  qneation  then  is,  Did  tha 
mortgage  ereditor,  in  virtue  of  the  mort- 
gage, aoquire  a  right  to  the  avails  of  tbe 
pcli<7t 

tindoubtedlj,  aa  a  general  rule  under  the 
Spanish  law  in  fwce  In  Porto  Kico  at  the 
time  of  the  giving  of  the  mortgage,  only 
real  property  was  the  subject  of  mortgagSk 
Hortgage  law  of  18B0,  art  114;  mortgage 
law  of   1893,   arL    110,   War  Department 
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translation.  But  by  that  law  a  mortgage 
extended  to  the  "natural  increaae,  improve- 
ments, growing  crops,  and  rents  not  collect- 
ed when  the  obligation  falls  due,  and  th» 
value  of  indemnities  allowed  or  due  th» 
owner  for  insurance  on  the  property  mort- 
gaged, or  by  virtue  of  condemnation  by 
right  of  eminent  domain."  Mortgage  law 
of  1S80,  art.  US;  mortgage  law  of  1893,  art. 
110.  And  the  mortgage  law  of  1880  as  well 
as  the  mortgage  law  of  1893,  moreover,  pro- 
vided as  follows:  » 
*"In  accordance  with  the  provisions  of  tha? 
preceding  article,  the  following  shall  be  con- 
sidered mortgaged  together  with  the  e»- 
tate,  provided  they  belong  to  the  owner  of 
the  estate,  although  they  are  not  mentioned 
in  the  contract. 

"3.  Crops  which,  at  the  time  the  oblige 
tion  falls  due,  are  growing  on  the  trees  and 
plants,  or  have  already  been  harvested,  but 
not  yet  removed  or  warehoused. 

"S. .  Indemnitiea  awarded  or  due  tha  own- 
er of  the  mortgage  realty,  either  for  th» 
Insurance  thereof  or  for  the  crops,  provided 
the  damage  occurred  after  the  creation  of 
the  mortgage,  or  on  account  of  condemna- 
tion of  the  land  by  the  right  of  eminent  do- 
main. Mortgage  law  of  1880,  art  IID; 
mortgage  law  of  1893,  art  111." 

To  grasp  the  import  of  the  provisions  julk 
quoted  a  general  understanding  of  the  sys- 
tem of  mortgages  prevailing  in  the  ooun^ 
tries  governed  by  the  civil  law  is  necessary. 
By  that  law  the  title  to  mortgaged  prop- 
erty remains  in  the  mortgagor,  and  the  ef- 
fect of  the  mortgage  is  not,  therefore,  to 
deprive  the  mortgage  debtor  of  fala  right  to 
administer  the  property  before  the  obliga- 
tion falls  due.  In  other  words,  whilst  tha 
mortgage  dismembers  the  ownership  by  de- 
priving tha  owner  of  the  right  of  abutut, 
and  therefore  devests  him  of  the  perfect 
ownership,  it  leaves  him  the  imperfect  own- 
ership, with  the  full  iMiM  and  fruofue  of 
the  property  mortgaged.  Generally,  in  sudh 
countries,  and  by  operation  of  law,  growing 
crops  ana  included  in  a  mortgage;  yet,  aa 
such  crop*  are  naturally  thereafter  to  be- 
come morabla  by  their  harvestit^  as  an  in- 
cident of  administration  and  of  the  wsut 
and  fruetiu,  the  right  of  the  owner  to  realiza 
by  gathering  the  crops  and  disposing  of  tha 
same  before  the  mortgage  becomes  due 
exists,  such  gathering  and  realidng  being 
oonsidered  as  a  mobilization  of  tha  orop^ 
therefore  taking  it  beyond  the  scope  of  the 
mortgagB.  Bee  Code  Kapoleon,  art.  E118; 
Paul  Pont,  Privileges  et  Hypotheques,  toUm 
1,  PL  3&3,  SI  800,  362.  Indeed,  under  thaS 
Napoleon'Code  this  power  of  tba  debtor  to* 
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knd  in  good  faith,  is,  by  •  writer  on  that 
Code,  asserted  to  be  ki  cMnplete  that  his 
right  to  produce  the  mobiUzation  of  •  crop 
is  deemed  to  arise  by  a  mere  aale  of  the 
erop  as  growing,  without  Any  actual  coneur- 
rent  aeveranoa  of  the  Ciop  from  the  realty. 
Ibid.  No.  3S3. 

It  will  b«  obseired  tbat  although,  gener- 
ally speaking,  the  Danish  law,  in  force  in 
Porto  BJco,  conforms  to  the  theories  just 
stated.  It  restricts  the  right  of  administra- 
tion and  power  to  mobilise  a  growing  crop 
to  narrower  limits  than  is  the  case  under 
the  Code  Napoleon.  Thus,  by  tbe  terms  of 
paragraph  3  of  the  Code  for  Porto  Rico,  the 
power  of  the  mortgage  debtor  to  adminis- 
ter is  controlled  by  *  provision  causing 
crops  which  are  harvested  at  the  time  the 
moTt^age  falls  due  to  remain  subject  to  tbe 
mortgage,  despite  the  harvesting,  provided 
they  have  not  yet  been  "remov^  or  ware- 
housed." And  it  will  also  be  observed  that 
paragraph  6  of  the  same  Code,  »■  to  in- 
demnities arising,  from  insurance  on  crops, 
further  restricts  the  power  of  administra- 
tion vested  in  the  mortgagor  by  deolaring 
that,  as  to  indemnitiea  arising  from  insur- 
ance on  the  crops,  the  right  of  the  mortgage 
creditor  attaches,  even  although,  at  the  time 
of  tbe  loss,  the  mortgage  debt  had  not  be- 
oome  due,  provided  the  damage  occurred 
"after  the  creation  of  the  mortgage."  This 
meaning,  plainly  resulting  from  the  terms 
of  paragraph  B,  is  also  sustained,  ■•  we 
shall  have  occasion  hereafter  to  show,  by 
the  act  governing  In  Porto  Rico  oouoemiug 
the  procedure  for  the  enforcement  of  mort- 
gages, wherein  the  right  is  eonferred  upon 
the  mortgage  creditor  to  impound  the  avails 
of  insurance  upon  crops  destroyed  bj  flre 
before  the  coming  due  of  the  obligation,  but 
not  collected  before  such  maturi^.  In  oth- 
er words,  the  right  of  the  mortgage  debtor 
under  the  power  of  administration  and  by 
virtue  of  paragraph  3,  to  mobilize  tbe  crop, 
and  thus  remove  it  from  the  operation  of 
the  mortgage,  eeaaes  to  exist,  by  the  very 
9termB  of  paragraph  G,  upon  the  destruction 
?by  flre  of  the  mortgaged'srop,  tbe  law  treat- 
ing such  destruction  as  irrevocably  fixing 
tbe  character  of  the  crop  aa  immovable,  and 
causing  the  indemnity  as  Its  representative 
to  be  no  longer  subject  to  mobilization. 

The  crop  here  in  question  was  one  of 
growing  cane,  whose  harvesting  depended 
upon  the  treatment  of  the  cane  at  the  sugar 
factory.  It  Is  not  questioned  by  either 
party  to  the  record,  and  indeed,  we  think 
it  clearly  results  from  the  mortgage  law  to 
which  we  have  referred,  that  the  erop  which 
b  therein  subjected  to  the  mortgage  la  not 
•tanpljr  ft  growing  pnduatt  bnt  tto  hamatod 


oropt  whidi.  In  tha  ease  of  growing  sugar 
cane,  neoeesarify  includes  the  result  of 
treating  the  cane  at  the  sugar  house, — that 
is,  a  erop  of  sugar  and  molasses. 

Prom  tbe  text  of  the  law  we  have  quoted, 
and  the  exposition  just  given  of  its  general 
import,  the  following  ooncluslons  result: 

First.  That  the  growing  cn^  was,  bgr 
operaticm  of  law,  included  in  the  mortgage 
to  the  Caja  de  Ahorros,  even  althou^  the 
mortgage  bad  not,  as  It  did.  expressly  pn^ 
ported  to  embraoe  the  fruits  growing  upon 
the  mortgaged  property. 

Second.  !I1uit  the  growing  crop  of  cans 
continued  to  be  affected  by  tha  mortgage 
after  its  harvest  or  manufacture  into  sugar 
up  to  the  time  of  its  removal  or  war^ 
housing. 

Third.  That  the  rights  of  the  mortgage 
creditor  attached  to  indemnity  for  insui^ 
anee  upon  Uie  mortgaged  property,  includ- 
ing the  cn^B,  provided  the  loss  occurred 
after  the  execution  of  the  mortgage. 

Under  the  construction  whldi  we  han 
given  the  policy  of  insurance,  these  propo- 
sitions are  deoslve  in  favor  of  the  right  of 
the  mortgage  creditor,  unless  it  be  that  tha 
sugar  and  molassee  in  question,  although  it 
had  eome  from  the  growing  cane,  and  was, 
at  the  time  of  the  flre,  In  the  sugw  faoost 
aa  the  result  of  the  manufacture  from  suefe 
cane,  or  waa  in  the  prooesa  of  mannbctur^ 
was  not  yet  subject  to  tbe  rights  of  the  mort- 
gage creditor,  because  it  is  to  be  considereJ 
ss  having  been  then  "warehoused"  witlv-^ 
in  tbe  meaning  of  that  word  as  employedj^ 
'in  paragraph  S  cf  article  119  of  the  law* 
of  1S80,  which  we  have  quoted.  But  to  ss  , 
hold  would  be,  at  one  and  the  same  time,  to 
admit  and  deny  the  rights  of  the  mort^ige 
creditor  to  the  avails  of  the  erop,  and  to  the 
indemni^  arising  from  the  insurance.  Hits 
must  follow,  because  it  Is  impossible  to  oon- 
celve  cf  tbe  harvesting  of  growing  sugar 
cane,  without,  at  the  same  time,  ptesuppo*> 
ing  the  existence  in  the  sugar  liouse  of 
sugar  and  molasses  as  the  result  of  the  bar- 
vesting.  We  construe  the  warehousing  r^ 
IfOTed  to  in  the  provision  of  the  mortgage 
law  in  connection  with  the  word  "removed," 
with  which  it  Is  associated.  In.  other 
words,  we  construe  it  aa  relating  to  a  dis- 
tinct act  of  warehousing,  separate  from  tha 
mere  oxisteuoe  of  the  manufactured  prodnat 
in  tbe  sugar  house  wherein  it  waa  mads. 

As,  then,  the  mortgage,  by  operation  of 
law,  embraced  the  erop,  and  as  also,  by  op' 
eration  of  law,  the  mortgage  creditor  waa 
entitled  to  the  beneflts  of  tbe  indemnity  r» 
suiting  from  tbe  insurance,  it  ftdlows  that 
the  right  of  the  mortgage  creditor  did  not 
depMid  upon  as  assignment  of  tha  polioj, 
aod  the  eontentiona  opm  tbat  snbjeet  an 
without  ItMVit. 
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Tba  doatriii8  eonunon  to  eonntrlM  gor- 
«nied  hj  the  dvit  law  U  thftt  a.  mortgsg« 
i*  indivisiblB.  Code  Napolwn,  «rt  8114; 
F«iil  Pont,  Prml^es  et  Hfpothequei,  toL 
1,  p.  319,  par.  330  «t  «eg.  And  m  think 
It  U  not  to  be  doubted  that  the  law  of 
Spain,  in  this  reapeiA,  woa  not  different. 
Schmidt,  Civil  Law  of  Spain  and  Mexico,  p. 
108,  art.  BG3.  The  mortgage  being  {ndiTiai- 
ble,  the  mortgage  eraditor  had  an  undoubted 
right  to  OMert  the  entiretj  of  hi«  mort- 
gage rlghti  against  any  or  all  of  the  prop- 
erty affected  by  the    mortgage. 

The  contention  preasttd  at  bar,  that  the 
mortgage  oreditor  had  no  cauoe  of  action  to 
recovar  the  insurance  money  subject  to  his 
mortgage  because  the  law  gave  the  power 
to  proceed  to  enforce  the  mortgage  by  what 
is  known  in  the    Spanisli  law  as  via  «>ei>u- 
Kt>a,  we  think  is  without  merit.     The  ttdst- 
M«Dce  of  the  summaiy  remedy  does  not  tend 
jjto  the  implication  that  the  creditor  might 
*  not,  if  he  elected  so  to  do,  pro<:eed*t»a  ordt- 
naria  to  obtain  judicially  a  decree  recog- 
nizing his  right  of  mortga^  on  the  insur- 
ance money,  and  enfordug  payment  of  the 


This  is  illustrated  by  a  provision  (art. 
161)  in  the  general  r^nlstlons,  put  in 
force  in  1S93  for  the  execution  of  the  mort- 
gage law,  wherein  it  i(  proylded  that  where 
on  indemnity  for  insurance  on  proper^  eor- 
ered  by  a  mortgage  becomes  due  in  cons«- 
qnenoe  of  the  destruction  of  tlie  property  by 
'fire,  tiefore  the  maturity  of  the  mortgage 
iiitit,  the  creditor  lue  a  right  to  compel  th» 
deposit  of  the  sum  of  the  insurance  to  await 
the  period  of  the  maturity  of  the  mortgage 
obligation.  Manifestly,  if  the  mortgage 
creditor  be  endowed  with  this  right  before 
his  mortgage  debt  becomes  due,  the  right  of 
taA  creditor  to  proceed  separately  to  re- 
eover  the  insurance  money  after  bis  debt 
becomes  due  must  obtain.  This  cose  does 
not  require  ua  to  pass  upon,  and  we  there- 
fore do  not  decide  whether,  under  the  Span- 
lih  law,  if  there  was  a  junior  encumbrancer 
having  some  special  right  in  or  to  the  avails 
of  the  insurance  mon^  such  junior  encum- 
brancer would  be  entitled  to  oom^el  the 
mortgage  creditor  to  exhaust  the  otiier  prop- 
erty covered  by  the  mortgage  before  at- 
tempting to  irrevocably  inqtute  or  apply 
the  proceeds  of  the  insurance  to  the  pro 
tanto  extinction  of  the  mortgage  debt. 

Fourth.  All  the  quesUons  eonoBming  al- 
leged misrepresentation  in  obtaining  the 
poU^,  of  misdeecrtption  of  the  property,  of 
a  material  increase  of  the  risk,  of  incen- 
diarism, and  of  the  failure  to  make  the  due 
proofs  of  lo9s  required  by  the  polli^,  depend 
for  their  ultimate  determination  up«i  qoes- 
tfons  of  fact,  whieh  were  concluded  advvse- 
ij  to  tke  plaintiff  in  error  1^  the  veidiet 


of  tbs  ivrj.  AtthoQgh  Hi^  are  referred  t», 
as  tliey  are  not  pressed  in  tlw  brief  of  the 
plaintiff  in  error,  we  content  oursalvea  wttil 
•aylng  that  we  think  tiie  court,  as  to  tba 
matters  In  question,  correctly  applied  the 
law  to  the  state  of  the  proof. 

Fifth.  The  fire  oecurred  on  Febroaiy  8, 
less.  Suit  was  brought  on  April  23,  1MZ,« 
and  Looaa  Amodeo  was  mode  a*party  plain-? 
tiff  on  May  13,  1S03.  In  other  words,  even 
although  the  cause  of  aotion  on  the  policy 
only  arose  within  a  reasonable  time  after 
the  making  of  proofs  of  lose,  more  than 
fifteen  years  elapsed  between  the  arising  of 
the  canse  of  action  and  the  bringing  of  this 
suit.  Both  parties  at  bar  admit  that  the 
aotion  on  the  polity  woe  personal  in  iU 
nature,  and  barred  1^  the  term  of  prescrip- 
tion governing  actions  of  that  character. 

As  we  have  seen,  the  defendant  (plaintlS 
in  entir  here)  specially  pleaded  and  relied 
upon  the  preeorlpUon  of  fifteen  years.  Hie 
applicability  of  that  prescription  is  baaed 
upon  article  1BS4  of  the  Civil  Code,  which 
provides;  "A  mortgage  action  prescribea 
after  twenty  years,  and  those  which  axe  per- 
sonal and  for  which  no  special  term  of  pre- 
Boription  is  fixed,  after  fifteen  years." 

As  lioth  parties  concede  that  there  was  no 
■pedal  term  of  prescription  fixed  by  the 
Civil  Code  for  an  action  up<m  an  insuranos 
policy,  it  follows  that  t^e  right  to  sue  on 
the  policy  was  barred  by  the  limitation  la 
question,  it  that  limitation  applied.  The 
defendants  in  error — the  plaintiffs  bdow — 
deny  its  applicability,  and  insist  that  the 
term  of  prescription  waa  twenfy  years,  and, 
moreover.  Insist  that,  even  if  the  fifteen-  > 
year  term  applied,  the  action  was  not 
barred,  because  of  interruptions  of  the  pr» 
acriptlon  asserted  to  result  from  the  proof 
as  to  alleged  demands  and  acknowledgments. 
The  trial  judge,  whilst  rejecting  the  claim 
of  the  plaintiffs  as  to  the  twenty-year  pre- 
scription, and  maintaining  that  of  the  de- 
fendant as  to  the  fifteen-year  prescription, 
yet  held  the  action  not  barred,  because  of 
the  InterruptiTB  efilect  which  the  court  con- 
sidered arose  from  certain  demands  or  so- 
knowledgments,  which  it  was  deemed  wer« 
established  by  the  proof.  Before  coming  to 
oonsider  the  alleged  errors  on  this  subjeot 
we  must  determine  whether  the  time  of  pre- 
soriptlon  was  fifteen  yean,  as  asserted  by 
the  defendant  and  hdd  by  the  trial  court,  or 
twenty  years,  as  contended  by  the  plaintiffs. 

The  loas   under  the  policy  occurred  in^ 
1885,  and  the  right  of  action  arose,  therft>« 
fore.  In  that  year.    Tba  Civil  Code  was*not<^ 
then  applicable  to  Porto  Rico,  not  having 
been  extended  to  that  island  by  royal  decree 
until  1869,  and  the  claim  that  the  twen^- 
year  prescription   is  the   only  controlling 
period  U  based  upon  that  laot.    WUM  tt 
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!■  eoneeded  tlut,  bj  tba  tmna  of  the  Civil 
Oodi^  peiaonK]  acUcmi  wcib  bamd  by  fif- 
teen jearB,  the  argnment  is,  that  by  the 
Code,  actions  which  mtom  prior  to  its  pro- 
nralgation  were  to  be  controlled  by  the  prior 
Iftw,  which,  it  ia  insisted,  was  twenty  years. 
The  provision  of  the  Code  lelied  npon  to 
mnintaJD  this  proposition  la  article  1930, 
whidi  reads  as  follows: 

"Artide  1939.  Prescription  which  began 
to  ran  before  the  publication  of  this  Code 
■hall  be  governed  by  the  prior  laws;  but  if, 
after  this  Code  beestne  operative,  all  the 
time  required  In  the  same  for  prescription 
has  elapsed,  it  shall  be  efTeetual,  even  if,  ac- 
cording to  said  prior  laws,  a  longer  period 
ol  time  mav  be  required." 

As  the  fifteen  years  fixed  by  the  Code  for 
tbe  bringing  of  personal  actions  had  not 
elapsed  between  the  promulgation  of  the 
Code  and  the  bringing  of  thia  aetion,  It 
follows  that  the  controversy  was  not  with- 
in the  terms  of  the  proviso,  and  therefore 
the  limitation  of  the  cause  of  action  is  to 
be  detennined,  not  by  the  Code  provision 
fixing  fifteen  years,  but  by  the  prior  law. 
What  was  the  term  of  prescription  of  per- 
■imal  actiiHii  under  the  pritH'  law  is,  there- 
fore, the  questiMt. 

In  the  abseaoe  of  ezpreas  leglslatim  eon- 
eeming  Porto  Rioo,  what  wa<  the  prior  law 
applicable  to  that  island  ooneeming  th« 
limitations  of  personal  actions  must  be  fixed 
by  ascertaining  tlie  period  of  prescription 
for  panonal  actions  generally  prsvidliiig 
under  tbe  Spanish  law.  Schmidt,  Civil 
Law  of  Spain  and  Mexico,  p.  35.  WhllsL 
the  general  SpaniA  law  prior  to  the  pro- 
'  mnlgation  of  the  Civil  Code  is  to  be  derived 
from  a  review  of  the  sucoeasive  Spaniah 
codee,  nevertheless,  tbe  Spanish  law  prevail- 
ing prior  to  the  Code  is  primarily  to  be 
found  in  the  code  kniiwn  as  the  Novisima 
Beoopilacibn. 
a  By  law  6,  title  8,  book  2,  of  the  Novisima 
*Becopilaei6n,  it  appears  that  the  term  of 
•  preacription  of  personal*actions  was  twenty 
years.  1  White,  New  BecopiUddn,  p.  96. 
And  from  an  edition  of  tbe  Spanish  codes, 
with  concordance  and  notes,  published  at 
Ifadrid  in  18S0,  under  the  text  of  the  Novi- 
sima IUcopilad6n  in  question  (voL  9,  p. 
4&S),  it  appears  that  the  limiUtJon  of 
twoity  years  s«  to  personal  actions  aa  ex- 
pressed in  the  text  of  the  Recopilacidn,  pre- 
vailed as  early  as  1348,  in  the  cods  known 
«a  the  Ordenamiento  de  Alealft. 

Uoreover,  the  supreme  eourt  of  ^Ndn  has 
held,  in  repeated  dedsions,  that  the  provi- 
■lon  found  in  the  Novisima  BeeopiladAn, 
above  allnded  to,  was  the  general  law  of 
Bpaia  on  the  anbjcet,  in  force  prior  to  the 
adoption  of  the  OMl  Code,  and  that  by 
(hot  law  tlis  llmitatian  of  peisonol  atfioni 


was  twen^  yean,  Befercnecs  to  a  Spaniak 
publication  in  which  many  sud  deciskms 
are  reported  are  given  in  the  margin,  t 

It  follows  that  the  oonrt  below  erred  in 
applying  the  fifteen-year  period  of  prescrip- 
tion, and  that  as  twenty  years  had  not 
elapsed  from  the  time  the  came  of  actioD 
arose  to  the  bringing  of  the  suit  on  the  poli- 
cy, tlM  right  to  sue  was  not  barred  by  Uml- 

But  it  is  insisted  that,  as  the  trial  judge 
erred,  either  in  admitting  evidence  or  in  the 
legal  effect  which  he  gave  to  the  evidenea 
admitted,  concerning  acta  which  were  held 
adequate  to  interrupt  the  course  of  the  fif- 
teen-year prescription,  there  should  be  a  re- 
versal, despite  Uie  fact  that  it  is  now  de- 
cided that  a  longer  period  of  prescriptim^ 
controlled,  concerning  which  tbe  acta  of  in-« 
terruption  were  wholly  irrelevant,  and^here-* 
fore  not  in  any  way  prejudidoL  We  can- 
not yidd  our  assent  to  the  propoeition. 
The  contention  that  there  should  be  a  r«- 
versol  because  Q»  defendant  might  have  in- 
troduced evidence  at  the  trial  in  support  ot 
certain  defenses  set  up  in  its  answer  oUht 
than  prescription,  if  it  had  not  relied  upon 
the  certainty  of  securing  a  reversal  by  this 
eourt  of  any  judgment  which  might  be  ob- 
tained against  it,  because  of  what  was 
deemed  to  be  the  erroneous  rulings  as  to  ths 
interruption  of  the  prescription,  is  without 
merit  What  term  of  prescription  was  ap- 
plicable to  ths  action  was  a  disputed  ques- 
tion at  the  trial;  and  we  cannot  admit  that 
the  defendant,  by  neglecting  to  make  full 
defense,  and  by  speculating  on  the  dianoes 
of  a  verdict  in  its  favor,  could  secure  ths 
right  to  a  reversal  of  a  verdict  and  judg- 
ment against  It  because  of  an  error  of  law 
which,  in  a  I^al  sense,  occasioned  no  pos- 
sible prejudice.  And  equally  without  merit 
is  tbs  contention  that  there  would  be  preju- 
dice if  there  be  not  a  reversal,  becausa 
in  this  court,  relying  upon  the  suffieienciy 
of  ths  errors  assigned  relating  to  tbe  action 
of  the  court  concerning  the  proof  of  inter- 
ruption of  the  fifteen-year  prescription,  thers 


ol  tha  mpreme  court  ot  Spain, 
sltUniat  Uadrld.  reportMl  In  tbs  Jarlsprudeacla 
Civil,  boldlDK  tbe  period  of  prescrlptton  ot 
twmtr  Tears  applicable  to  personal  acttons : 
Ssnteon  at  Janusrr  21,  1S63,  ToL  S.  p.  S4, 
No.  20;  senteiiee  oI  Uarch  17,  1860,  voL  1],  g. 
S26,  No.  DZ ;  sentence  oI  April  S,  ISSa,  vol.  11. 
p.  460,  Ho.  I3S :  sentence  ot  Jung  4,  ISSe,  ToL 
60,  p.  34,  No.  To;  and  seoteacs  ot  October  S, 
18B2,  VOL   72,  p.   142,  No.  40  of  ths  last-men- 


24,  1892,  voL  71,  p.  307  (otter  the  enactment 
ot  tbe  Code)  ;  seatcnce  of  March  9,  ISeS.  voL 

14.  p.  2«4,  No.  T5 ;  switence  ot  Ifa7  12,  1874, 
vol.  Sa  p.  6<,  No.  181:  BSBteaea  o(  April  1, 
1884,  VOL  64.  p.  B48,  No.  1ST  ;  ssntsnca  Ot  Ifareh 

15,  1886,  ToL  61.  p.  404,  No.  89 ;  and  Mtenes 
<a  April  19,  1901.  voL  91.  PL  Ki,  Ho.  IDS. 
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wu  •  neglect  Ut  aulgn  Vthmr  ■abBtaaU&l 
tmn  which  It  ia  UMrted  the  trUI  court 
eommitted  u  to  tiie  Admisribili^  of  eert&fn 
evidence  and  the  Btriking  out  of  ruious 
BUSffcre  of  a.  wltneas  who  had  given  teati- 
monj  under  a  commission.  As  we  are  at 
Ilber^,  however,  despite  the  abaeiice  of  an 
aiaigiiment  of  error  on  the  subject,  to  con- 
aider  a  plain  error  arising  on  tlie  record, 
we  Imve  given  our  attention  tA  the  subjects 
referred  to,  and  content  ouraelTcs  with  say- 
ing that  we  tbinlc  they  are  devoid  of  merit 

It  remains  only  to  consider  the  error  al- 
leged to  have  been  committed  by  the  trial 
court  in  allowing  Lucas  Amadeo  to  be  made 
a  part;  plaintiff. 

The  elementary  rule  is  that  amendments 
■re  within  the  sound  discretion  of  the  trial 
oonrt,  and  are  not  susceptible  of  review  on 
arror,  except  for  a  clear  abuse.    Oormley 
Bunyan,  138  U.  S.  623,  34  L.  ed.  1086,  . 
Bnp.  Ct.  Rep.  4E3. 
f    The  objection  made  at  tlw  trial  to  the 
■  vnendment  was  that'it  aubstltuted  a  new 
parfy  and  an  entirely  new  cause  of  action. 
That  there  was  no  dear  abuse  in  this  ease 
we  think   reaulta   from   article   166   of   the 
Law  of  Civil  Procedure  for  Cuba  and  Porto 
Bieo,  War  Dqiartment  translation  of  1 
providing  as  follows: 

"Causes  of  action  against  several  persons, 
m  by  several  persons  against  one,  arising 
from  the  same  source  of  title,  or  based  upon 
the  same  canse  of  actira,  may  be  joined  and 
brought  in  one  action." 

The  claims  of  both  parties  depended  up- 
on Uie  contract  of  insurance.  Tliere  was 
no  inherent  antagonism  between  the  two 
dalma,  since  the  amendment  making  Lucas 
Amadeo  a  party  ezpressly  alleged  that  his 
nghts  in  and  to  the  policy  were  subordi- 
nate to  those  of  Miller,  apedal  master.  We 
eonsider  the  provlBiou  of  the  Code  of  Pro- 
eedure  above  quoted  as  analogous  to  the  pro- 
Tlsion  in  the  codes  of  a  number  of  the  states 
of  the  Union,  by  which  an  action  ia  required 
to  be  brought  in  the  name  of  the  real  parties 
in  interest,  and  it  is  allowable  to  join  as 
parties-plaintiff  those  having  an  interest  in 
the  recovery  sought.  FiTeman'i  Fund  /»«. 
Oo.  V.  Oregon  R.  A  Hao.  Co.  4Q  Or.  G3,  07 
L.  B.  A.  lai,  70  Pao.  1076;  Fmrbankt  v. 
Hon  AwwiMO  d  N.  P.  B.  Oo.  US  GaL  S7I), 
47  Pae,  460;  ffome  fnt.  Oo.  v,  Gilman,  112 
Ittd.  7,  I>  N.  E.  118;  WwHM  v.  Viagan  F. 
In».  Oo,  91  N.  T.  IBS,  102;  Prott  v.  Radford, 
ff2  Wis-  114,  8  N.  W.  eOS. 

ne  ecmtenUon  In  the  argument  that  the 
permitting  of  Lncas  Amadeo  to  be  joined 
at  plaintiff  wm,  in  l^al  effect  a  ecmsdida- 
taon  of  pcDdii^  causes,  which  could  not  be 


made  after  answer  filed,  rdybig  on  artMa 
157  of  the  Code  of  Civil  Procedure,  was 
not  made  below,  since  the  ground  of  objec- 
tion made  at  the  trial  was  that  the  amend- 
ment aubstjtuted  a  new  par^  and  an  eatirv- 
ly  new  cause  of  action,  sot  that  it  was  mer^ 
ly  too  late  to  permit  the  amendment. 

But  it  Is  further  contended  that,  as  the 
bill  of  exception  states  that  no  evidence  was 
offered  proving  or  tending  to  prove  any 
transfer  by  the  Credito  Hercantil  of  the^ 
policy  sued  on  to  Lucas  Amadeo,  therefore  1: 
there  was  no  proof  whatever*  tending  to  ee-< 
tablish  title  in  Lucas  Amadeo  to  the  policy, 
and  bence  there  must  be  a  reversal.  On 
the  state  of  the  record,  however,  this  ob- 
jection is  not  avaflabl&  The  anoided  dec- 
laration making  Amadeo  a  party,  and  al- 
leging a  transfer  to  him  by  the  Credita 
Hercantil,  was  not  traversed.  It  is  argued, 
however,  that  no  oipTess  traverse  was  ne» 
essaiy,  because  the  plea  of  the  general  iasue 
filed  to  the  dedaration  before  the  allow- 
ance of  the  amendment  must  be  iq^lied  to 
the  amendmentf  and,  therefore,  the  amended 
declaration  ahould  be  regarded  as  having 
been  traversed.  Conceding,  tor  the  eake  of 
the  argument,  the  rule  ordinarily  to  be  as 
stated,  and  further  conceding  that  that  rule 
obtained  under  the  procedure  in  Porto  Rico, 
we  do  not  think  that  it  is  here  applicable. 
We  say  this  beoause  the  record  establiBhes 
that  the  case  was  tried  upon  the  hypothesis 
that  the  transfer  to  Amadeo  by  the  Credito 
Meroantil  was  not  disputed,  but,  on  tjie  con- 
trary, waa  an  admitted  fact  in  the  case. 
Thus,  when  the  court  oame  to  charge  the 
jury.  It  enumerated  spedfleally  various  i>- 
sn«  of  fact  whidi  they  were  to  determine, 
and  among  those  issues  was  not  embraced 
any  controversy  whatever  upon  the  fact  of 
the  transfer  by  the  Credito  Mercantil  to 
Lucas  Amadeo,  as  alleged  in  the  amendment 
to  the  declaration,  and  no  exception  waa 
taken  to  the  action  of  the  court  in  this 
particular.  Moreover,  although  various  in- 
structions were  asked  to  be  given  to  the 
jury  on  t>eba1f  of  the  defendant,  no  requeet 
waa  made  which  in  any  way  intimated  that 
the  defendant  disputed  the  fact  that  Lucas 
Amadeo  had  acquired  the  interest,  if  any, 
of  the  Credito  Mercantil  in  the  poll^  in 
question,  as  allied  in  the  amended  deelara< 
tion.  bideed,  we  think  the  record  affirma- 
tively establUies  that  the  case  was  tried  be- 
low npon  the  assmnption  by  all  the  parties 
that  if  tbere  was  a  right  to  recover  on  the 
part  of  Miller,  special  master,  and  Lucas 
Amadeo  had  properly  been  joined  aa  a  par^ 
plaintiff,  a  joint  recovery  was  not  improper. 

•Tudyment  afflrmtd. 


UignzeaoyCOOgIC 


H  «  SUFBKUB  OOUICT  BBFORTEB. 

^^*  Qwanha  w.  smpsoN,  Afpt. 


OOI.    tXMM, 


XJHITJQ)  8TATX8L 


«tlQU     em     wrltt**     asnamamt.— Via 

written  nDdcrtakliie  of  tha  Dnltad  BUtM  to 
taks  th*  tTMh  beet  Doadtd  tot  ixnt  poata 
«r  camp*  In  tbo  Intgrior  at  Cuba  cannot  b« 
attended  to  covei  ttta  •atlra  Inland  wbenerer 
the  lapplj  of  rofrlteratoi  beef  aboald  be  In- 
anfflclmt,  bec«iu«  of  k  prior  conraraatlon 
between  tba  contractor  and  Commlaaar;  0«n- 
«tal  ol  Bubalitcnce,  Is  which  that  offlcsr  (tat- 
cd  that  nich  wu  tb«  inupoaa  and  Intent  of 
the  Department- 
•.  Contntota— oaBatnotleM  —  asreameat 
to  far>lBh  beef  to  iMtartor  anr  paata 
!■  Ciib>^-7b«  camp  at  Loa  Quamadoa  of 
the  main  body  of  United  Statia  troop!  In  the 
vlclnttj  of  Havana,  ittuated  aboot  fl  or  8 
mile*  fram  that  dt;.  and  (boot  3^  milea  from 
the  beach  of  Harlanao,  and  ooimected  with 
both  polDta  b;  can,  la  not  "altoated  In  tha  In- 
terior ol  the  laland"  within  the  meaning  of  an 
agreement  on  the  part  at  the  United  State*  to 
take  the  frMb  beef  needed  at  poata  or  camp* 
■o  gltnated,  made  purniant  ta  adrertlMoent* 
tor  proposala,  ta  whleh  tba  phraaca  '>Mt> 
remote  from  the  aeacoait"  and  "poat*  and 
camp*  In  the   Intarlor  of  th*  Inland"   ware 


APPEAL  from  the  Court  of  Clainu  to  re- 
Tlew  a  judgment  dismiMlng  a  petiti 
for  K  recover]'  from  the  United  State*  for 
rriuul  to  take  fresh  beef  for  army  poita 
in  Cuba.  Affirmed. 

The  facte  are  itatcd  Is  the  opinion. 

Ifeatr*.  A.  A.  HoeUlns^  Jr^  and  John 
£t.  Blair  for  appellant. 

Auwlant   Attorney    OmmtoI   Fyftdt   and 
l/r.  PUII9  K.  Aahford  for  appellee. 


Ur.  JnaUce  Hol^ea  delirered  the  vpbt- 
Ion  ot  the  eotuti 

Tbli  caae  arlaea  npon  a  contract  between 
the  OommiaBuy  General  of  Subaiateoce  and 
the  elaimuit,  bj  which  it  waa  agreed  that 
the  claimant  ahould  "deliver  to  the  eom- 
miBsariea  of  the  United  State*  troopa  ata- 
tioned  at  inch  posts  and  campa  as  are  tit- 
uated  in  the  Interior  of  the  iiland  of  Cuba, 
Kt  *uch  prescribed  hours  on  such  days  as, 
under  the  direction  of  their  oonunanding 
offloera,  they  shall  designa-te,  such  quantities 
of  freah  beef  ...  fit  for  immediate  use 
...  OS  from  time  to  time  they  may  re- 
qiiii«."  The  eontraet  wu  to  "be  in  force 
from  the  6th  day  of  Janoaiy,  18B9,  to  the 
n  SOth  day  of  June,  IBSO,  indusfTe,  or  such 
2  leas  Uma  for  any  post  a*  the  CommiBsary 
"  QeoiKBl  of  BobsUtnie^  U.  i.  Army,  may  dl- 


tL."  Thm  elalms  made  are  two, — one  for 
refusal  to  take  beef  needed  for  tro<^  at 
M  Qoonado*,  dnrvig  eertain  parts  of  Um 
contract  time,  and  another  for  a  refusal  t» 
take  it  at  ^raoa  and  Watan™*  Tha 
eourt  of  elaima  found  the  facte  sod  di^ 
missed  the  petitlim.  Ilia  reasons  for  th* 
judgment  were  not  given,  bnt  manifestly 
were  that,  en  the  facts  stated,  the  claJTnnat 
bad  no  claim,  as  matter  of  law. 

The  claim  in  respect  of  the  ports  of  Hir 
Tana  and  Uatanzaa  is  baaed  on  a  talk  with 
the  Commiaaaiy  Qeneral  before  the  eon< 
tract  was  made,  in  which  that  officer  stated 
that  it  was  the  purpose  and  intent  of  tha 
Department  to  oorer  the  entire  beef  supply 
for  the  island  of  Cuba  by  two  eontraetst 
one  with  Swift  k  Co.,  tor  refrigerat«d  bea^ 
slaughtered  in  the  United  States  and  de- 
livered at  points  on  the  seacoast,  the  otltss 
with  the  claimant,  for  fresh  beef;  and  that 
when  Swift  ft  Co.  could  not  furnish  be^ 
the  claimant's  oontract  oovered  the  entira 
island,  both  interior  and  seaooMt  It  Is 
enough  to  say  that  the  claim  baaed  on  this 
conversation  flies  in  the  face  of  the  oob* 
tract,  whieh  oonSnes  the  undertaking  of  the 
United  States  to  beef  for  eampa  in  the  in- 
terior. The  oonversatfon  is  inadmlasibls, 
and  If  admitted  would  not  be  definite  enough 
to  change  the  plain  meaning  of  the  writtsB 
words.  Jlrawley  t.  Vnitatl  5(a<e*,  06  U.  B. 
163,  173,  24  L.  ed.  6£Z,  624;  Simpfon  t. 
Unitad  Stata,  172  U.  S.  372,  3TS,  43  L.  ed. 
462,  464,  IS  Sup.  CL  Rep.  212. 

The  claim  in  respect  of  Loa  Qnemadoa 
raises  two  quMtions,  or  at  least  two  wera 
argued;  one,  whether  tbe  words  "such  quan- 
tities ...  as  from  time  to  time  they 
may  reqnire,"  mean  sach  quantitie*  as  ths 
conunissariBB  may  make  requisition  for,  or 
such  quantities  as  they  may  need;  the  other, 
whether  the  camp  at  Loa  Quemadoe  waa 
"aituated  in  the  interior  ot  the  island," 
within  the  true  intent  of  the  contract.  Our 
opinion  upon  the  latter  will  dispose  of  tha 

Los  Quemados  waa  the  camp  of  the  main 
body  of  troops  in  the  vicinity  of  Havana, 
and  about  6  or  8  miles  from  that  city.  It. 
was  about  ii  miles  from  the  beach  otg 
'Marianao,  and  connected  with  both  polnte* 
by  rail.  There  was  a  refrigerator  plant 
there  which  hadtieen  erected  by  Swift  ft  Co., 
so  that,  if  the  elaimant  regarded  hie  eoo- 
traot  as  the  supplement  to  that  of  Swift  ft 
Co.,  there  was  notice  on  tha  face  of  tks 
earth  that  this  point  was  supposed  to  b* 
within  their  territory.  The  original  adver- 
tisement for  pn^osals,  referred  to  by  the 
elaimant  when  he  made  his  offer,  spoke  ot 
"posts  remote  from  tha  acaeoast;"  a  later 
one^  also  referred  to,  read  "poets  and  camps 
in  tba  interior  ot  the  isliuid.''    Obrioudy 
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th«  two  phraaw  wwn  lued  sa  meaaing  tJie 
^une  thing,  uid  the;  taaj  b*  eoiuidered  is 
interpretiiig  the  word  "interior"  in  the  oon- 
tract.  Bradley  t.  WatMngton,  A.  A  O.  Bt«am 
foofcat  Co.  13  Pet  SB,  lOl,  JO  L.  ed.  72,  78; 
Btoopa  T.  SmifA,  100  Masa.  63,  SG,  06,  1  Am. 
Rep.  SS,  B7  Am.  Dee.  76;  Prouty  V.  I7iHOn 
hardware  Oo.  176  Mus.  156,  IS8,  67  N.  E. 
358;  Bofiil  of  tl«w  Zealand  f.  Bimpion 
[1900]  A.  a  192;  Bruee  v.  Mwm,  57  S.  a 
60,  68,  6S,  35  S.  E.  416;  4  Wigmora,  Er. 
t  8465.  When  perfonnanoe  of  the  eoc- 
tract  b^^D  in  Januai;,  1890,  beef  was  not 
ordered  of  the  claimant  for  thii  ounp.  On 
the  26th  lie  proUsted,  but  not  on  the 
fTCnnd  that  Loa  Quemadoa  ma  ritnated  in 
ilw  interior  of  the  island.  Hia  complaint 
was  that  he  waa  to  fumiah  all  the  freah 
beef  «xeept  that  fnrniahed  under  Swift  ft 
Co.'a  omtraoL  Th*  teplj  from  the  acting 
Conuniiaary  General,  and  the  looal  chief 
eoniiniaearj',  was  that  hia  contract  unbraoed 
vai^M  in  the  interior,  "and  not  aeacoast 
points,*  thos  showing  how  the  omtraot  was 
wnatnted  at  that  time.  He  doea  not  appear 
to  hEtve  suggested  a  different  Tiew,  although 
ht  aecaus  to  have  kept  on  trying  b>  get  what 
acdeia  he  conld.  During  January  and  Feb- 
ntaiy  beef  was  purchaaed  from  third  pat- 
ties. On  February  21  be  waa  nottOed  that 
flommissariea  throughout  the  island  ^^ 
baan  instrnatad  to  call  on  him  to  furnish 
freah  beef  under  bis  eontraet  whenarer 
Swift  A  Co.  oonld  Bot  do  ao  nader  thttn, 
and  he  funiahed  beaf  for  Loa  Qnanadoa 
for  the  first  thirteen  days  oi  Hanb,  and  was 
paid  for  it.  But  it  will  ba  obaerred  that 
^thia  aetion  again  waa  not  on  the  ground  ttiat 
«Lm  Quemadoa  waa  a  camp  in  the  interior. 
•  While  insufSdent  to  modify  the  eontraet 
in  the  sense  of  the  claim  first  discusaed,  it 
was  baaed  on  the  willingneaa  which  the 
claimant  had  shown  to  fumiah  beef  to  that 
greater  extent.  Pursuant  to  tike  notioe  it 
would  aoem  that  he  famiihed  beef  to  varions 
pointa  upon  the  coast. 

Oo  March  13  the  call  upon  the  elaimant 
was  stopped,  and  he  again  protested.  On 
Uay  4  the  Secretary  of  War  decided  that 
the  camp  at  Quemados  was  an  interior  poat, 
bnt  ailed  the  attention  of  the  Commissary 
Department  to  the  clause  In  the  contract 
providing  that  It  should  be  In  force  from 
January  S  to  Jane  SO,  1698,  or  such  leaa 
time  for  any  poat  aa  the  Commissary  of 
Suhsistenoe  might  direct.  Accordln^y  the 
Commiaaary  Oenenl  notified  the  claimant 
that  "the  snepenalon  of  the  delivery  of 
fresh  beef  under  your  contract  ...  is 
herdiy  made  to  oorer  the  life  of  the  oon- 
traot  in  so  far  as  it  relatea  to  the  poat  of 
Quemadoa."  The  claimant,  of  eonrse,  re- 
Uaa  UMm  %M»  eonatructlon  of  hia  contract 
V  Ear  a>  U  favoia  fcbn,  wUla  ha  rapndiataa 
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the  attempt  to  terminals  Ua 
the  last  quoted  elauaa.    But  t 
tatlon  was  after  the  ersnt,  and  was  net  ■ 
oepted    or  acted   npon   otherwise   than   ta 
give   the    notice   juit    menUoned.    Aa    wa 
have  ahown,  the  oontomporary  etmstruotion 
by  tfae  men  on  the  spot  waa  different,  and    ■ 
aeema  to  have  been  aooeptad  by  the  claimant. 
lUdng  the  inatrummt  in  eounection  with 
the  facts  that  for  eaminng  purposee  Qumv 
doa  was  Havana,  and  that,  as  betweoi  the 
paitiea,    interior    meant    remote    from    tfaa 
seaaoaat,  we  are  of  opinion  that  the  United 
States  did  not  promise  to  talcs  beaf  from  tb* 
claimant  at  that  point, 
JvdgtMTvt  affirmti. 


<1BB  n.  8.  SEl) 
FRAHQI8  B.  SWEEKXT    and    Halbert   J. 
Forterfldd,  Partners  aa  Sweeney  ft  Po^ 
terfleld,  Plft.  in  Brr., 

9. 

OABTEB  OIL  OOUFANT. 

OoBrta-^lverae  eltlavmahlp  aa  srowBd 
(•v  Vefleral  JarlBaietIaa.^^rwo  ciUiens 
ol  dlKeient  states  ma;  maintain  an  action 
aiainat  a  dtiaan  of  a  third  atata  In  tha 
Fednal  clrcnlt  court  tor  the  district  of  tha 
lattsr'i  raaldeDca  nnder  tha  act  ol  Uarch 
B,  ISST  (24  8Ut  at  L.  BfiZ,  Chap.  878),  aa 
corrected  bj  tb«  act  of  Aognst  18,  1888 
<SS  But.  at  L.  4S8,  chap.  866,  V.  B.  Comp. 
Btat.  1901,  p.  608),  oanlarrlns  orlflnal  Jotla. 
diction  en  tb*  drealt  conrta  of  inlta  In 
which  thfre  Is  a  eontrovetar  between  dUaans 
of  different  atate^  to  be  bnucbt  In  the 
dlatrlct  ol  tha  roldenea  ef  eltlMt  the  plalS' 


TH  ERBOR  to  the  Oroult  Court  of  tha 
i-  United  States  for  the  Northern  Dia- 
triet  of  West  Virginia  to  review  a  Judg- 
mant  diamiaelng,  for  want  of  juriadiction, 
an  action  brought  in  tliat  court  againat  a 
oitizen  of  that  stat^  and  domiciled  in  that 
district,  by  a  dtisen  of  the  atate  of  New 
York  and  a  citizen  of  the  state  of  Pennsyl- 
vania.   AMWMd  and  remanded  for  further 


Statement  1^  Ur.  Cbiei  Justioe  Fnllari 
This  waa  an  action  of  assumpsit  brought 
in  the  droult  court  of  the  United  States  for 
the  northern  district  of  West  Virginia  t^, 
as  described  In  the  summons,  *7ranoIa  & 
Sweeney,  a  realdent  In  and  dtiien  of  tha 
atoU  of  New  Yor^  and  Halbert  J.  Porter^ 
fiald«  a  reaident  in  and  dtixen  of  the  atata 
of  FBaSBylvanla,   partatta,  dirfng  bndnsH 
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DBdar  the  flmt  najoe  and  rtjle  of  Sweeney 
A  Porterfleld,"  ag&Inat  "Curter  Oil  Compuif, 
«  eorporotion  ereated,  organiied,  and  eKiBt- 
fug  tinder  uid  by  virtue  of  Uie  Una  of  West 
Tirginik,  and  as  audi  a  eitiien  thereof,"  to 
„  recover  damages  In  the  aum  of  (20,000. 
g  The  declaration.  Sled  May  4,  1903,  fol- 
*  lowed  the  Buniniona*sa  to  the  citizenship  of 
the  parties,  and  contained  ten  special  counts, 
most  of  them  lajdng  the  damages  at  |20,- 
000,  and  the  common  counts.  An  account 
stated  was  annexed,  giving  items,  running 
from  1800  to  1901,  aggregating  $20,012.42. 
The  record  discloses  that  on  February  3, 
1S04,  the  court  entered  an  order  oremiHng 
a  motion  "to  dismiss  this  action  for  the 
want  of  jurisdiction,  apparent  upon  the  face 
of  the  proceedings  in  this,  that  the  plaintiffs 
ate  residents  of  different  states,  seeking  to 
iue  a  defendant  of  another  state."  On  Feb- 
rnaij  15,  1904,  the  court  set  aside  that  or- 
der, sustained  the  motion  to  dismiss,  and  en- 
tered judgment  for  defendant.  May  10, 
1904,  Uie  judge  holding  th*  circuit  court 
flled  a  oertlflcate  "that  the  Judgment  of  dla- 
mlssal  made  in  this  cause  on  Februaij  15, 
1904,  at  the  present  term  of  this  court,  is 
baaed  solely  on  the  ground  that  the  record 
does  not  show  that  the  controversy  is  one,  In 
mj  opinion,  between  citizens  of  different 
■tates,  but  that  H  appears  from  the  record 
that  one  of  the  plaintiffs,  to  wit.  Frauds  B. 
Sweener,  is  a  resident  In  and  citizen  of  the 
state  of  New  York,  and  that  Halbert  J.  Por- 
terfield  is  a  resident  in  and  citizen  of  the 
state  of  Pennsylvania,  while  the  defendant 
la  a  corporation  ereated  and  existing  under 
and  by  virtue  of  the  lawa  of  the  state  of 
West  Virginia,  and  domiciled  In  the  north- 
am  district  of  West  Virginia,  and  no  other 
ground  of  Jurisdiotion  appears  from  the  rec- 
ord; and  the  case  is  dismissed  only  for  the 
reason  above  stated;  that  Is,  that  the  con- 
boversy  Is  not  between  dtizens  of  different 
■tates,  as  b  required  by  the  Federal  statutes 
to  confer  jurisdiction  on  this  court,  but  one 
of  the  plaintiffs  being  a  citizen  of  one  state, 
to  wit,  the  state  of  New  York,  and  the  other 
plaintiff  being  a  dtizen  of  the  state  of  Penn- 
^Ivania,  cannot,  In  my  judgment,  be  joined 
as  plaintiffs  and  sue  in  this  court  a  defend- 
ant residing  In  the  nortliem  district  of  West 
Virginia,  and  consequently  the  proper  citi- 
■etiahlp  of  different  states  does  not  exist,  and 
that  the  circuit  court  of  the  United  States 
lor  the  northern  district  of  West  Virginia 
haa  no  Jurisdiction."  This  writ  of  error 
«aa  granted  the  same  day. 

it«itrt.  V.  B.  Arelier  and  W.  8.  OAestey 
for  [dolntlffs  in  error. 

Jfeasra.  Gearc*  Z-  Bobarts,  Aeese  BUm- 
wari,  and  Oharle*  Oibb*  Carter  f«r  ddend- 
ant  In  error. 


*Ur.  Chief  Justlea   Fuller   delivered   tha* 
opinion  ol  the  oouit: 

The  circuit  court  dismissed  the  ease  for 
wont  of  jurisdiction  In  that  the  controversy 
was  not  between  citizens  of  different  state*, 
within  the  meaning  of  the  statute,  because 
plaintiffs  were  citizens  of  different  ststes  sj  ^ 
between  themselves,  and  could  not  bo  joined  * 
in  an  action  sgainst  a  citizen  of  Wcst'Vii^  * 
ginia.  That  was  the  sole  point  determined 
below,  and  the  correctness  of  the  conclusion 
is  the  sole  question  for  determination  here. 

Defendant  does  indeed  argue  that  the 
judgment  should  be  afTirmed  bei^Ause  the 
declaration,  though  stating  a  sum  of  money 
to  be  due  plaintifTs  in  e^tcess  of  $2,000,  did 
not  aver  that  this  was  "exclusive  of  interest 
and  costs)"  and  did  not  aver  that  defend- 
ant was  "a  resident  or  inhabitant  of  tha 
northern  district  of  West  Virginia,"  nor  was 
that  fact  "apparent  from  the  record;"  and 
because  the  citizenship  of  plaintiffs  and  de- 
fendant was  not  averred  with  sufficient  di- 
rectness. None  of  these  points  was  raised 
below,  and,  as  the  record  stands,  th^  call 
for  no  consideration. 

The  judicial  power  under  the  Constitution 
extends  to  "controversies  between  citizens  of 
different  states." 

The  1st  section  of  the  act  of  March  t, 
I8B7  [24  Stat,  at  L.  652,  chap.  373],  as  oor- 
reeled  by  that  of  August  13,  I88S  (25  SUt 
at  L.  433,  chap.  866,  U.  S.  Comp.  Stat  1001, 
p.  SOS),  provides  "that  the  circuit  courts  of 
the  United  Bt\tes  shall  have  original  cog- 
nizance, concurrent  with  the  courts  of  the 
several  states,  of  all  suits  of  a  civil  nature, 
at  common  law  or  In  equity,  where  the  mat- 
ter In  dispute  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  two  thousand 
dollars,  .  .  .  or  in  which  there  shall  be 
a  controversy  between  citizens  of  different 
■tates,  in  which  the  m.ttter  in  dispute  ex- 
ceeds, exclusive  of  interest  and  costs,  tha 
sum  or  value  aforesaid,  .  .  .  and  no 
civil  suit  shall  be  brought  before  either  at 
said  courts  against  any  person  by  any 
original  process  or  proceeding  in  any  other 
district  than  that  whereof  he  is  an  inhabit- 
ant, but  where  the  jurisdiction  Is  founded 
only  on  the  fact  that  the  action  is  between 
citizens  of  different  states,  suit  shall  ba 
brought  only  in  the  district  of  the  rcsidenoe 
of  either  the  plaintiff  or  the  defendant." 

The  controverBy  here  was  "between  citi- 
zens of  different  states;"  the  Jurisdiction  of 
the  circuit  court  was  founded  on  diversity  of 
citizenship;  and  the  suit  was  brought  In  the 
district  of  the  residence  of  the  defendaoL  m 
*  We  do  not  feel  warranted  In  oonstroing? 
the  words  "controversy  between  citizens  ol 
different  atates"  to  mean  "controvert  bo- 
tween  dtixens  of  the  some  state  and  etUseM 
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-of  snother  itate,"  aoA  tmleaa  that  is  dona 
this  jud^rment  must  b«  ravened. 

In  OQT  opinioii,  defenduit,  being  a  eitlzeii 
td  West  Virginia,  and  a  resident  of  the  di>- 
triot  in  which  it  vas  aued,  and  plaintifl's  be- 
ing dtizena  of  other  states  thaii  West  Vir- 
ginia, the  circuit  court  had  juriidiction. 

The  general  subject  waa  considered  in 
BmitK  T.  Lyon,  133  U.  S.  316,  33  L.  ed.  G35, 
10  Sup.  Ct.  Bep.  303,  the  opim<»i  of  the 
■•ourt  being  delivered  by  Mr.  Justice  Uiller. 
In  that  opinion  it  ia  painted  out  that  the 
jtist  clause  of  the  act  ot  1887  describes  the 
Jurisdiction  common  to  all  the  circuit  oouits 
■vl  the  United  &tat«*  as  rt^rda  the  subject- 
matter  of  tbe  suit,  and  as  r^ards  the  char- 
■oter  of  the  parties  who,  by  reason  of  such 
-•bMmcter,  may,  either  as  plaintiffs  or  de- 
fendants, sustain  suits  in  circuit  courts; 
while  the  next  sentence  in  the  same  section 
ondertakes  to  define  the  Jurisdiction  of  each 
-one  of  the  serxral  circuit  courts  of  the 
United  States  with  reference  to  its  terri- 
torial limitA;  and,  after  quoting  tbe  latter 
danae  in  full,  Mr.  Justice  Miller  said: 

"In  the  case  before  us,  one  of  the  plain- 
tiffs is  a  citizen  of  the  state  where  the  suit 
is  brought,  namely,  the  state  of  Missouri, 
and  the  defendant  is  a  citizen  of  the  state 
-of  Texas.  But  one  of  the  plaintiffs  is  a  citi- 
-Sen  of  the  state  of  Arkansas.  The  suit,  so 
far  as  he  Is  concerned,  is  not  brought  in  the 
■tate  of  which  he  is  a  citizen.  Neither  as 
plaintitr  nor  as  defendant  is  he  a  citizen  of 
the  district  where  the  suit  ia  brought.  The 
aigument  in  support  of  the  error  assigned  is 
that  it  is  sufficient  if  the  suit  is  brought  in 
a  state  where  one  of  the  defendants  or  one 
d  the  plaintiffs  is  a  citizen.  This  would  be 
true  if  there  were  but  one  plaintiff  or  one 
defendant.  But  the  statute  malcei  no  pro- 
Tision,  in  terms,  for  the  ease  of  two  defend- 
ants or  two  plaintiffs  who  are  dtizena  of  dif- 
ferent states.  In  the  present  case,  there  be- 
ing two  plaintiffs,  citizens  of  different 
<B  states,  there  does  not  seem  to  be,  in  the  lan- 
-?  gnage  of  the  statutCi^any  provision  that  both 
plaintiffs  may  unite  in  one  suit  in  a  state  of 
which  either  of  them  is  a  citizen." 

Referring  to  the  language  of  {11  of  the  ju- 
diciary act  of  1789  [1  Stat,  at  L.  73,  <Aap. 
SO],  giving  jurisdiction  to  the  circuit  courts, 
where  "the  suit  is  between  a  dtizen  of  tbe 
■tate  where  the  suit  is  brought  and  a  citl- 
nn  of  another  state,"  the  following  from 
tbs  opinion  of  Chief  Justice  Marshall  in 
BtmabTidge  v.  OurttM,  3  Cranch,  267,  2  L. 
«d.  43S,  waa  quoted:  "The  court  under- 
stands these  expressions  to  mean  that  eaeh 
distinct  interest  should  he  represented  by 
persons,  all  of  whom  are  entitled  to  sue,  or 
may  be  soed,  in  tbe  Federal  courts.  That 
is,  that  where  the  interest  is  joint,  each  of 
tlw  persona  coneemed  in  that  intereet  must 


be  ecmpetent  to  sua,  or  liable  to  be  ned,  ia 
those  courts;"  which  oonstmetion,  it  was 
said,  has  been  adhered  to  from  that  day  to 
this,  notwithstanding  tbe  statute  has  been 
re-enacted  and  recast  several  times  since 
that  deciuon.  Vma  Orleana  v.  Winter,  1 
Wheat  QI,  i  L.  ed.  44;  Butguehanna  <£  W. 
Voiles/ R.  d  Coal  Co.  v.  Blatehford,  11  WalU 
172,  20  L.  ed.  170;  Sewing  Uach.  Coa.'  Caae 
iOrover  <f  B.  Seu>ingilaoh.  Co.  v,  Florence 
Betoing-Mach.  Co.)  18  Wall.  653,  21  L.  ed. 
014;  and  Pmintular  Iron  Co.  v.  Btone,  121 
U.  S.  831,  30  L.  ed.  1020,  7  Sup.  Ct  Rep. 
1010, — were  cited  in  reiteration  of  the  rule 
that  "if  there  are  several  coplaintiffs,  the 
intention  of  the  act  is  that  each  plaintiff 
must  be  competent  to  sue;  and  if  there  an 
several  oodeiendants,  each  defendant  must 
be  liable  to  be  sued,  or  the  jurisdio- 
tion  cannot  be  entertained."  And  the  rule 
was  held  applicable  under  the  act  of  1887, 
especially  in  view  of  the  fact  that  that  act 
was  mainly  designed  to  restrict  tJie  juris- 
diction of  the  circuit  courts. 

But  if  theae  citizens  of  Missouri  and  Ar- 
kansas had  sued  the  defendant,  a  citizen  of 
Taiaa^  in  the  circuit  court  of  the  United 
States  for  the  district  of  his  residence  in 
Texas,  we  perceive  no  reason  why  that  court 
would  not  have  had  jurisdiction. 

And  this  would  be  so  if  that  defendant 
had  sued  those  plaintiffs  in  his  district  in 
Texas,  if  he  there  (Stained  service  of  proo- 
ess  upMi  them. 

In  UoOormiok  Earvetting  Maah.  Co.  V. 
Walthert,  134  U.  S.  41,  44,  33  L.  ed.  833, 
834,  10  Sup.  Ct  Bep.  485,  48S,  we  said:>a 
"The  judiciary  act  of  1789  provided'that  no? 
civil  suit  should  be  brought  before  the  cir^ 
cult  or  district  courts  against  aji  inhabitant 
of  the  United  States  by  any  original  pro» 
ess  in  any  other  district  than  that  where- 
of he  was  an  inhabitant  or  in  which  ha 
ahould  be  found  at  tbe  time  of  serving  the 
writ,— 1  Stat  at  L.  70,  chap.  20,  9  12,— and 
the  act  of  1876  (18  Stat  at  L.  470,  chap. 
137,  i  1.  U.  8.  Comp.  Stat  IBOl,  p.  608) 
contained  a  simitar  provision.  This  liabil- 
ity of  the  defendant  to  be  sued  in  a  district 
wher«  he  might  be  found  at  the  time  of  serv- 
ing process  was  omitted  in  the  act  of  1887, 
but  he  still  remained  liable  to  suit  in  the 
district  of  the  residence  of  the  plaintiff  as 
well  a*  in  his  own  district;  and  as  he  could 
not  be  sued  anywhere  else,  we  held  in 
jSmtth  r.  Lyon,  133  U.  S.  316,  33  L.  ed.  636, 
10  Sup.  Ct  Bep.  303,  that  where  there  were 
two  plaintiffs,  dtizens  of  different  states^ 
the  defendant,  being  a  citizen  of  another 
state,  could  not  be  sued  in  the  state  of  either 
of  the  plaintiffs.  Mr,  Justice  Miller  paints 
out,  is  delivering  the  opinion  of  tbe  court, 
tliat  the  evident  purpose  of  Congress  in  Um 
act  of  1887  was  to  restrict  rather  than  en- 
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Iftrgs  thfl  Jnrtadlotioii  of  the  dronJt  eonrt, 
*w)u1e,*  he  tajt,  'at  tbe  •ame  time,  %  suit 
U  peimitUd  to  be  bron^t  in  1.0.J  district 
where  elUter  plaintiff  or  defenduit  re- 
sides.'" In  that  cue  plaintiff  wu  a  eiti- 
sen  of  Nebraakn  and  brought  suit  In  the  dr- 
«ttit  court  of  the  district  of  Nebraska 
against  an  Dlinoia  corporation,  aerTiee  be- 
ing made  on  defendant^  managing  agent  in 
Nebrasica,  m  provided  b;  the  state  statute. 
Defendant  answered  and  tlien  on  leave  with- 
drew the  answer,  and  filed  a  plea  to  the  jn- 
risdietion.  The  plea  was  oremiled,  and 
thereupon  defendant  went  to  trial  on  the 
merite,  upon  issue  joined  on  that  answer. 
It  was  held  that  the  objection  to  the  juris- 
diction, if  it  could  be  urged  at  ail,  must  be 
eonfined  to  want  of  power  to  entertain  the 
■nit  outside  of  defendant's  own  district,  and 
that  ft  was  without  merit. 

Uanj  decisions  in  respect  ol  removal  of 
eases  of  diverse  citizenship  are  to  the  same 
effect.  Thus  in  Bmowl  Cast*,  100  V.  B. 
4C7,  25  Ii.  ed.  GS3,  the  provision  of  the  act  of 
1876  that  aa  to  suits  "in  which  there  shall 
.be  a  controversj  between  dtisens  of  differ- 
gent  states,  .  .  .  either  party  may  re- 
•  move  said  suifinto  the  circuit  court  of  the 
United  States  for  ths  proper  diBtriet,"  was 
construed  to  mean  "that  when  the  contro- 
versy about  which  a  suit  In  the  state  court 
is  brought  is  between  citizens  of  one  or 
more  states  on  one  side,  and  citizens  of  other 
states  on  the  other  side,  either  party  to  the 
oontroversy  may  remove  the  suit  to  the  cir- 
cuit court  without  regard  to  the  position 
they  occupy  in  the  pleadings  as  plaintiffs  or 
defendants.  For  the  purposes  of  a  removal 
the  matter  in  dispute  may  be  ascertained, 
and,  according  to  the  facts,  the  parties  to 
the  suit  arranged  on  opposite  sides  of  that 
dispute.  If,  in  such  an  urangcment,  it  ap- 
pears that  those  on  one  sido,  being 
all  citizens  of  different  states  from  those  on 
the  other,  desire  a  removal,  the  suit  may  be 
removed."  Young  t,  Parker  iToung  r. 
Evxirt)  132  U.  S.  887,  33  L.  cd.  362,  10  Sup. 
Ct.  Bep.  75;  Ballin  v.  Lehr,  Zi  Fed.  193; 
Ptllttn  County  Vtn.  Co.  v.  Uarkell,  33  Fed. 
386;  Aobertt  v.  Paoifio  A  A..  B.  A  Vwe.  Co. 
104  Fed.  677. 

The  contention  In  the  preeent  case  seems 
to  be  that  because  defendant  could  not  sue 
plaintiffs  in  the  circuit  court  of  New  York, 
or  that  of  Pennsylvania,  therefore  plaintiffs 
could  not  sue  defendant  in  the  circuit  court 
for  the  northern  district  of  West  Virginia. 
But  this  does  not  follow  from  the  terms  of 
the  statute  by  which  Jurisdiction  is  con- 
ferred generally  where  plaintiffs  ar*  resi- 
dents and  citizens  of  states  dlfTerent  from 
that  of  the  residence  and  eitiEcnsbip  of  de- 
fendant; and,  moreover,  defendant  could,  if 
It  bad  a  cause  of  action,  have  susd  plsin- 


tUb  in  ths  dreuit  conrt  for  i^  northern 
district  of  West  Virginia,  snd  proceeded 
with  the  action  tf  thcj  were  served  witli 
process  In  such  district  The  elause  vesting 
jurisdiction  should  not  b»  confounded  with 
the  clause  determining  the  parUcnlar  courts 
in  which  the  Jurisdiction  must  be  exercised. 
Judgmmit  rwwted  and  causa  remsndadt  to 
be  prooeeded  in  according  to  law. 

(199  U.  S.  BW) 

JOHN  J.  COCHHAN  snd  Fidelity  ft  Depo» 
it  Company  of  Maryland,  Pl^t.  in  Brr^ 

COUNTY  OF  MONTOOMERr.    (No.  37.) 
JOHN  J.   COCHRAN  s(   at.,   Pctttionen^ 

COUNTY  OF  MONTGOMERY.  (No.  118.), 

1.  Bsrar  to  alr««l(  eonrt  at  appeals^ 
cases  of  dlveras  olUaenalilp.— The  Jo- 
Tiadletlon  of  the  Federal  cticutt  court  depend- 
•d  eatlrelT  upon  dlvenit;  of  eiUiensblp  wltb- 
In  the  mesDlnK  of  the  act  of  March  S,  1891 
(26  SUt  at  U  828,  chap.  517.  U.  8.  Comp. 
8Ut.  1001,  p.  600),  I  6,  nakins  tha  circuit 
court  of  appesla  the  eoart  ol  last  resort  In 
such  esses,  where  the  cauaa  waa  removed  tot 
prejudice  or  local  luflueace  from  a  ttote  court, 
under  tbe  provision  of  the  act  of  March  S, 
18ST  (24  SUt  at  L.  663,  chap.  873.  O.  B. 
Comp.  Stat.  1901,  p.  SOS),  as  corrected  b;  tha 
■ct  ot  August  13,  188S,  (or  removals  on  thoaa 
grounds  of  aulta  embractng  a  controversr 
between  a  citizen  ot  the  ststs  In  wblch  the 
Butt  la  brought  and  a  elclzea  of  another  stat4^ 
b7  "anj  deCeodsot,  being  sucb  dClsen  vt 
anather  state. " 

a.  IleiBaTal  ot  wnacs— loeol  prejndloo 
or  Inllneiioe^A  salt  In  which  one  of  two 
defendants  I*  a  citlien  of  the  same  state  as 
the  plalDtiS  cannot  be  removed  b;  the  other 
defendant  for  prejudice  or  local  loflaene* 
from  a  state  to  a  Federal  circuit  court,  under 
the  act  of  March  8,  ISST,  as  corrected  117  ths 
act  of  August  IS,  1S8B,  providing  for  rs- 
movali  on  those  grounds  ot  suits  embracing 
a  c»ntroveTi7  between  a  dtlien  of  the  itats 
In  which  tbe  suit  la  brought  and  a  cltlsen 
of  another  state,  b7  "an;  defendant,  batn| 
(nch  cltlien  ot  another  state,"  since  to 
hold  Dthanrlse  would  bring  this  provision 
into  conflict  with  tbe  mle  that  suits,  to  bs 
removable,  must  Im  within  the  original  Juris- 
diction  ot  the  circuit  coart. 

[Nos.  37,  112.1 


IN  ERROR  and  on  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  for  the  Middle  District  of  Alabama  in 
favor  of  plaintiff  In  a  suit  which  had  been 
removed  to  that  eonrt  from  the  City  Court 
of  Montgomery,  In  that  state.  Writ  of  er- 
ror   iitmittti    for   wmnt    of    jnrlsdieUea. 
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Jadgment  novttd  on  eertlorftrl,  uid  the 
cause  remanded  to  the  Circuit  Court,  with 
directions  to  remand  to  the  Btat«  conrL 

Bee  same  ease  below,  02  C.  C.  A.  680,  12S 
Fed.  1019.  For  opinions  on  prior  appeaU, 
■ee  57  C.  G.  A.  261,  121  Fed.  17,  62  C.  a 
A.  70,  126  Fed.  466. 

Statement  bf  Ur.  Chief  Jnstice  Fnlleri 
This  action  was  brought  January  21, 
1902,  in  the  city  court  of  Montgomeiy,  Ala- 
bama, by  the  county  of  Montgomery,  one  of 
the  counties  of  the  etate  of  Alabama,  against 
^John  J.  Cochran,  a  citizen  of  that  county 
«and  state,  and  the  Fidelity  ft  Deposit  Ccon- 
?pany  of  Maryland,  a  eorporatioB'of  the 
state  of  Maryland,  Cochran  being  the  treas- 
srer  of  the  plaintiff  county,  and  the  Fi- 
delity &  Trust  Company  of  Maryland  being 
the  sole  surety  on  the  oEBciol  bond  of  said 
Cochran  as  such  county  treasurer,  to  re- 
cover damages  for  certain  alleged  breaches 
•f  said  <^eial  bond.  Cochran  was  charged 
with  the  conversion  of  amounts  belonging 
to  the  general  fund  of  the  oounty,  and  of 
amounts  belonging  to  the  road  and  bridge 
fund.  Demurrers  to  the  complaint  were 
tererally  filed  by  defendants   ia  Uis  state 

February  16,  1902,  the  Fidelity  &  Deposit 
Cranpany  piescDted  to  the  district  judge  of 
the  United  States  for  the  middle  district 
of  Alabama,  balding  the  <dreuit  oouit,  its 
petition  for  the  remoral  of  ths  cause  into 
the  circuit  court  of  the  United  States  for 
that  district,  alleging,  among  other  things, 
that  the  matter  in  dispute  exceeded  the 
■um  of  12,000  exclusive  at  Interest  and 
costs,  and  that  the  said  oontroversy  1*  be- 
tween citizens  of  different  states,  in  that 
tbe  plaintiff  was,  at  the  time  of  the  com- 
mencement of  said  suit,  and  still  is,  a 
dtizen  of  the  state  of  Alabama,  and  your 
petitioner.  The  Fidelity  &  Deposit  Company 
of  Maryland,  was,  at  the  time  of  the  com- 
mencement of  said  suit,  and  still  is,  a  clti- 
■en  of  the  state  of  Maryland,  and  of  no 
other  state,  having  its  principal  office  in 
the  city  of  Baltimore,  in  the  state  of  Mary- 
land, and  that  your  petitioner  desires  to  re- 
move this  suit,  which  is  now  pending  and 
undetermined  in  said  state  court,  before 
the  trial  thereof,  int«  the  circuit  court  of 
tiie  United  SUtes  to  be  held  in  the  middle 
district  of  Alabama. 

The  petition  then  averred  that  from  pre- 
judice or  local  influence  in  favor  of  the 
plaintiff,  and  adverse  to  this  defendant,  it 
will  not  be  able  to  obtain  justice  in  said 
court  or  in  any  other  state  court  to  which 
the  defendant  may,  under  the  laws  of  this 
state,  have  the  right  to  remove  said  causa, 
on  account  of  said  prejudioe  or  local  in- 
fluencei  that  the  suit  ws*  againat  John  J. 


Coehran,  the  treasurer  of  said  eounlr,  and 
petitioner,  a  surety  company  and  a  aun^ 
OB  the  offidal  bond  of  said  Cochran  as  sn^- 
treasurer,  to  recover  the  snm  of  fl20,000,« 
Hha  full  penalty  of  the  bond;  and  that  byf 
reason  of  the  nature  of  said  suit,  all  the 
residaite  and  dtiiens  of  said  Montgomery 
county  have  a  direct  interest  in  the  reoovery 
by  the  said  plaintiff  of  Uie  amount  claimed. 
It  was  further  alleged  that  Coehran  was 
"practically  flnancially  irresponsible"  and 
therefore  "practically  only  a  nominal  party 
to  the  suit,"  because  the  surety  company 
"would  ba  obliged  to  meet  practically  tbe 
whole  claim  should  Judgment  be  rendered 
against  defendants;"  and  then  set  forth 
certain  circumstances  tending  to  show  that 
there  was  local  prejadice  against  the  surely 
company  "in  any  county  in  the  state  of 
Alabama  In  which  said  eais  should  be 
tried."  On  the  filing  of  the  petition  Hi* 
judge  entered  an  order  finding  that  it  up- 
peared  to  the  court  "that  from  local  pr» 
judlos  or  local  iuAuenoe"  the  surety  com- 
pany would  not  be  akle  to  obtain  justice  ia 
the  dty  oourt  of  Montg<Hnery,  or  In  any 
other  state  court  to  which  the  company 
might  have  ths  rlgftt  to  remove  the  cause, 
and  that  the  court  was  of  opinion  that  it 
should  be  removed  to  tlks  droult  court  on 
ths  giving  of  bcmd  in  the  penalty  of  $1,000, 
and  ordered  the  removal  <A  the  cause  a» 
eordingly.  The  ease  came  on  to  be  heard  in 
the  drcuit  court  at  the  May  term,  1902, 
when  the  plaintiff  moved  to  remand  upon 
the  ground  that  the  Federal  court  was  with- 
out jurisdiction,  one  of  the  defendants  being 
a  citizen  of  the  same  state  as  the  plaintiff. 
This  motion  was  overruled.  116  Fed.  OSS. 
On  the  trial  the  plaintiff  amended  the  ctmi- 
plalnt  by  adding  four  additional  counts, 
to  whidi  demurrers  were  sustained;  and 
the  case  was  tried  on  ths  original  complsint 
and  the  general  issue  and  certain  spedal 
pleas  interposed  by  defendants.  The  result 
was  a  judgment  in  favor  of  plaintiff  for  the 
amount  of  the  general  fund  converted,  but, 
under  the  rulings  of  the  court,  there  was  no 
recovery  on  account  of  the  r(»d  and  bridge 
fund.  On  vrrit  of  error  sued  out  by  plaintiff 
this  Judgment  was  reversed  and  a  new 
trial  ordered  by  the  court  of  appeals.  67 
a  a  A.  201,  121  Fed.  17.  On  a  second^ 
trial.  May  28,  1903,  the  complaint  wasg 
amended  in  certain  particulars  "and  three* 
new  counts  added.  The  second  trial  resulted 
in  a  judgment  In  favor  of  plaintiff  for  an 
amount  leas  than  the  amount  daimed.  On 
this  judgment  cross  writs  of  error  were 
sued  out  from  the  drcuit  court  of  appeals, 
and  the  judgment  reverted  mi  the  writ 
brought  by  plaintiff,  and  a  new  trial  or- 
dered. 62  C.  C.  A.  70,  126  Fed.  466.  Hie 
third  trial.  February  3,  1904,  tesultad  in  ■ 
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jodgment  In  fsTOT  of  plaintiff  for  the  full 
ftmoont  of  the  ro«d  and  bridge  fund  oon- 
Tert«d  bj  Cochran,  with  interest,  leu  cer- 
tain admitted  pajment*  made  hy  him,  and 
not  including  the  amount  of  the  general 
fund,  which  had  been,  in  the  ULSontime,  toI- 
sntarilf  paid  bj  the  oompanj.  On  tUs 
last  judgment,  defendant*  sued  out  a  writ 
of  error  to  the  court  of  appeals,  and  the 
jndgment  waa  affirmed.  S2  C  C.  A.  660, 
128  Fed.  1019.  And  thereupon  the  present 
writ  of  error  was  allowed.  The  caae  is 
numbered  37.  Application  for  oertiorari  waa 
made,  and  is  numbered  112. 

Meurt.  EdE>r  H.  0*na  and  Thotmu 
A.  Whelan  for  plaintiifB  in  error  and  peti- 
tioners. 

U«**ra.  WUUkiu  Ih  Martin,  John  O. 
Finley,  and  Jmi«  F.  Btalling§  for  dafend- 
i.  ant  in  error  and  respondenL 

•  *iir.  Chief  Justioe  Fuller,  after  making 
ths  foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

The  first  question  is  whether  this  court 
can  entertain  jurisdietiom  of  this  writ  of 
error,  and  this  must  be  answered  In  the 
negative  if  the  ground  on  which  the  juris- 
diction of  the  circuit  court  was  invoked 
was  "dependent  entirely  upon  the  opposite 
parties  to  the  suit  or  controvers7  being 
.  ,  .  citiEens  of  different  states,"  be- 
cause in  such  case  the  judgment  of  the 
elrouit  court  of  appeals  was  final.  Act  of 
Uarch  3,  1601  (26  Stat,  at  L.  828,  chap. 
SIT,  g  6,  U.  8.  Comp.  Stat  IBOl,  p.  650). 

Bjr  g  1  of  the  judiciary  act  of  18S7  {24 
Stat,  at  L.  G52,  chap.  373],  as  corrected  in 
1SB8  (25  Stat,  at  L.  433,  chap.  866,  U.  8. 
Comp.  Etat  1901,  p.  SOS),  the  circuit  courts 
of  the  United  States  are  given  "original 
cognizance,  concurrent  with  the  courts  of 
the  several  statea,  of  all  auiti  of  a  civil 
nature,  nt  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value 
of  two  thousand  dollars,  and  [!}  arising 
under  the  Constitution  or  laws  of  the 
United  States,  or  treaties  made,  or  which 
shall  ba  made,  under  their  authority; 
or  [2]  in  which  controversy  the  United 
States  are  plaintiffs  or  petitioners;  or  1.3] 
In  which  there  shall  be  a  controversy  be- 
tween citizens  of  different  states,  in  which 
the  matter  in  dispute  exceeds,  exclusive  of 
Interest  and  costs,  the  sum  or  value  afore- 
said; or  [4]  a  controversy  between  citizens 
of  Uie  aame  state  claiming  lands  under 
granta  of  different  states;  or  [5]  a  con- 
troversj  between  dtizens  of  a  state  and 
foreign  states,  citizens,  or  subjects,  in 
which  tlte  matter  in  dispnu  axeeeds,  exdu- 
■iva  of  iotereit  and  ooats^  the  sum  or  value 


aforesaid,  .  .  .  and  no  civil  suit  shall 
be  brought  before  either  of  said  courts 
against  any  person  by  any  original  process 
or  proceeding  in  any  otber  district  than 
that  whereof  he  is  an  inhabitant,  but  where 
the  jurisdiction  is  founded  only  on  tha 
fact  that  the  action  is  between  citizens  of 
different  states,  suit  shall  be  brought  only 
in  the  district  of  the  residence  of  either 
the   plaintiff  or   the   defendant."  « 

•  SecUon  2    (U.  S.  Comp.   Stat   1901,  p.? 
GOO)   of  the  act  provides  for  the  removal 
of  causes,  aa  follows: 

"That  any  suit  of  a  civil  nature,  at  law 
or  in  equity,  arising  under  the  Constitution 
or  laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under  their 
authority,  of  which  tlie  circuit  courts  of  the 
United  States  are  given  original  jurisdic- 
tion by  tha  preceding  section,  which  may 
now  be  pending,  or  whieh  may  hereafter 
be  brought,  in  any  state  court,  may  be  rs- 
movad  by  the  defendant  or  defendants  there- 
in to  the  circuit  court  of  the  United  States 
for  the  proper  district. 

"Any  other  suit  of  a  civil  nature,  at  law 
or  in  equity,  of  whidi  tbe  circuit  courts 
of  the  United  States  are  given  jurisdict!<m 
by  tbe  preoeding  section,  and  which  are  now 
pending,  or  which  may  hereafter  be  brought 
in  any  state  court,  may  be  removed  into 
the  circuit  court  of  the  United  States  for 
the  pn>per  district  by  the  defendant  or 
defendants  therein,  being  nonresidents  of 
that  state. 

"And  when.  In  any  suit  mentioned  in 
this  section,  there  shall  be  a  controversy 
which  Is  wholly  between  citizens  of  differ- 
ent states,  and  which  can  be  fully  deter* 
mined  as  between  them,  then  either  one  or 
more  of  the  defendants  actually  interested 
in  auch  controversy  may  remove  said  suit 
into  the  circuit  court  of  tbe  United  States 
for  the  proper  district. 

"And  where  a  suit  is  now  pending,  or 
may  be  hereafter  brought,  in  any  state 
court,  in  which  there  ia  a  controversy  be- 
tween a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another 
state,  any  defendant,  being  such  citizen  of 
another  state,  may  remove  auch  suit  into  ths 
circuit  court  of  the  Unitud  States  for  tha 
proper  district,  at  any  time  before  the  trial 
thereof,  when  it  shall  be  made  to  oppcar  to 
said  circuit  court  that,  from  prejudice  or 
local  influence,  he  will  not  be  able  to  obtain 
justice  in  such  state  court,  or  in  any  other 
state  court  to  which  the  said  defendant  may, 
under  the  laws  of  tbe  state,  have  the  right, 
on  account  of  such  prejudice  or  local  in- 
fluence, to  remove  said  cause: 

"Provided,  That  if  it  further  appear  that 
said  suit  can  be  fully  and  justly  determined 
as  to  the  other  defendants  in  the  state  eour^ 
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*  without  being  effected  t^  eueli  prejudice  or 
iDcaJ  inflnence,  wid  that  no  party  to  the 
■Bit  will  be  prejudiced  b;  ■  eeparation  of 
the  partlea,  said  circuit  court  may  direct 
the  suit  to  be  remanded,  eo  far  aa  reUtea  to 
■ueh  other  defendants,  to  the  atate  eourt,  to 
be  proceeded  with  therein." 

Section  3  (U.  S.  Comp.  Stat.  1901,  p. 
nO)  of  the  act  provides  that,  under  the 
first  three  clnuBea  of  S  2,  the  petition  for 
removal  must  be  filed  in  the  state  court  at 
tbe  time  or  any  time  before  the  defendant 
is  required,  by  the  laws  of  the  state  or  the 
inltt  of  the  state  court  in  which  such  suit 
Is  brought,  to  answer  or  plead  to  the  dec- 
laration or  complaint 

In  Smith  V.  Rhinea,  2  Siunn.  333,  Fed. 
Caa.  No.  13,100,  Mr.  Justice  Story  held 
that  under  the  judiciary  act  of  1789  [1  Stat. 
at  Za.  73,  chap.  20]  sudl  cases  were  only 
liable  to  removal  from  a  state  to  the  eir' 
«ait  oourt  "aa  might,  under  the  law,  or, 
at  all  events,  under  the  Constitution,  have 
been  brought  before  the  circuit  court  by 
original  proceaa."  And  Mr.  Justice  Wash- 
ington In  BeardtUy  y,  Torrey,  i  Wash.  C. 
a  2Se,  Fed.  Caa.  No.  1,100,  and  Mr.  Jus- 
tice Thompson  in  Ward  v.  Artedondo,  I 
Palfi^  410,  Fed.  Caa.  No.  17,  148,  expressed 
views  to  the  same  effect.  In  Qainea  v. 
r«i«nt«*,  92  U.  S.  10,  23  L.  ed.  624,  it  was 
ruled  that  this  was  otherwise  under  the  act 
of  Mardi  2,  IB67  [14  Stat  at  L.  GfiS,  ohap. 
IBS]. 

But  the  act  of  188T  restored  the  rule  ot 
1789,  and,  aa  wa  have  heretofore  decided, 
those  suite  only  can  l>e  removed  of  which 
the  circuit  courts  are  given  original  juris- 
diction. Ueaioan  Sat.  B.  Co.  v.  Davidson, 
M7  U.  S.  201,  30  K  ed.  872,  18  Sup.  Ct 
Bap.  S63;  Tamettee  r.  Union  A  Plantert' 
Bank,  162  V.  6.  464,  461,  38  L.  ed.  611,  614, 
14  Sup,  Ct  Rep.  664.  And  on  the  face  of 
this  record  it  is  apparent  that  the  juria- 
dlctioa  of  the  drcuit  court,  aa  invoked, 
could  only  rest  on  diverai^  of  dtizcnship. 
The  caae  does  not  cmne  within  any  other 
ground  of  original  jurisdiction  as  defined 
by  the  act  It  is  true  that  one  of  the  de- 
fendants  waa  a  dtizen  of  the  same  state 
as  the  county  of  Montgomery,  but  the 
learned  judge  below  held  that  where  re- 
moral  was  sought  on  tha  ground  of  preju- 
dice or  local  influence,  the  right  of  removal 
waa  not  affected  by  another  defendant  and 
plaintiff  being  citiieua  of  the  aame  state  aa 
that  where  the  suit  was  brought  116  Fed. 
SM6. 

■  'Whether  that  view  was  correct  or  not, 
jurisdiction  waa  exercised  as  resting  on  di- 
Teralty  of  citiienship;  that  Is,  aa  between 
tha  plaintiff  and  the  removing  defendant 

Bnt  while  the  judgment  of  Uie  circuit 
«ourt  of  appeala  muat  b*  regarded  aa  final, 


and  tha  writ  of  error  dismissed,  we  deem 
it  our  duty  to  grant  the  writ  of  certiorari, 
to  which  the  record  on  the  writ  of  error 
may  stand  as  a  return,  in  order  to  paas 
upon  the  question  of  the  jurisdiction  of  the 
circuit  court,  in  the  exercise  of  one  of  the 
essential  functions  of  this  oourt — the  deter- 
mination of  the  jurisdiction  of  the  courts 
below.  Defiance  Water  Co.  v.  Defiance,  191 
U.  S.  184,  105,  48  L.  ed.  140,  143,  24  Sup. 
Ct  Rep.  63. 

In  applications  for  removal  under  clauses 
I  and  2  of  1  2  of  the  act  of  1887,  all  the 
defendants  were  required  to  join  in  the 
application.  Chicago,  R,  I.  it  P.  R.  Co.  v. 
iiartin,  178  U.  S.  245,  44  L,  ed.  1055,  20 
Sup,  Ct  Rep.  864;  Oahleman  v.  Peoria,  D. 
d  E.  R.  Co.  170  U.  S.  335,  45  L.  ed.  2ZD,  21 
Bup.  Ct  Bep.  171.  Under  clause  3,  relating 
to  eases  of  separable  controversy,  and  clause 
4,  all  the  defendants  need  not  join.  But 
the  4th  clause,  treating  of  removals  because 
of  prejudice  or  local  influence,  does  not  fur- 
nidi  a  separate  and  independent  ground  of 
Federal  jurisdiction,  and,  as  Mr.  Justice 
Bradley  said  in  B«  Pennsylvania  Co.  137 
U.  B.  451,  456,  34  L.  ed.  738,  741,  11  Sup. 
Ot  Bep.  141,  "describes  only  a  apeeial  cass 
comprised  in  the  preceding  clauses."  In 
that  case  we  referred  to  the  opinion  of  Mr. 
Justice  Harlan  in  If  alone  v.  Richmond  <E  D. 
B.  Co.  36  Fed.  625,  aa  expreasing  the  correct 
view  of  the  law.  The  question  was  whether 
the  pecuniary  limit  was  applicable  under 
tha  4th  clause,  and  that  involved  consider- 
ation of  the  other  clauses.  Mr.  Justice  Har- 
lan there  said : 

"It  Is  clear  from  the  above  clauses,  con- 
struing them  all  together,  that  the  right 
of  removal,  at  any  time  before  trial,  on  the 
ground  ot  prejudice  or  local  inBuence,  is 
restricted,  by  the  act  of  1S97,  to  suits  In 
which  there  is  a  controversy  between  citi- 
sens  of  different  states;  also  that  such 
right,  in  nits  of  that  character,  involving 
no  Federal  question,  now  belongs  only  to 
the  defendant  who  is  a  citizen,  or  to  tbe^ 
defendants  who  are  citizens,  of  a  state  other  >■ 
than  that  in  which  the  suit  is  brought.  *And* 
I  think  it  is  equally  dear  that  the  right  of 
removal  on  the  ground  of  prejudice  or  local 
influence  does  not  exist  in  any  ease  unless 
the  sum  or  value  of  the  matter  in  dispute 
exceeds  32,000,  exclusive  of  interest  and 
coete.  The  dauses  of  the  2d  section  of  the 
act  of  1837,  deftning  the  different  kinds  of 
suite  that  may  be  removed,  preserve  the 
same  dement  of  the  value  of  the  matter  In 
dispute  aa  Is  found  in  the  1st  section,  re- 
lating to  the  original  jurisdiction  of  drcuit 
oourts.  This  is  done  by  the  provieion  giv- 
ing the  right  of  removal  In  suits  'of  whidi 
tha  drcuit  oourts  of  the  United  States  ara 
given  original  jurisdiction  by  the  preced- 
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Ing  [Ist]  Mction.'  .  .  .  The  Bubsequent 
clauie,  rdatJng  to  prejndloe  and  local  In- 
fluence, doea  not  deacribe  «  nair  olaaa  of 
■lita,  remorable  from  the  state  courts,  but 
only  Bpedflea  a  diatinct  ground  for  remov- 
ing one  class  of  the  suits  previously  de&ned; 
namely,  that  elasa  in  which  there  is  ■  om- 
troversy  between  dtiiens  of  different  atatea. 
And  that  ground  the  defendant  Is  at  liberty 
to  set  up  'at  any  time  before  the  trial;' 
whereas,  by  the  3d  section  of  the  act,  the 
light  to  remove  upon  any  other  ground  will 
be  loat  if  not  exercised  at  the  time  or  before 
the  defendant  is  required  by  the  lavra  of 
the  atate  or  the  rule  of  the  state  court'  in 
which  the  suit  is  brought  'to  answer  or  plead 
to  the  declaration  or  complaint  o{  the  plain- 
tiff.' The  clause  prescribing  prejudice  or 
local  infiuence  as  ground  for  the  removal  of 
»  suit  'in  which  there  la  a  controversy  be- 
tween a  citizen  of  the  state  in  which  the 
niit  is  brought  and  a  citizen  of  another 
atate'  cannot  well  be  separated,  in  the  pro- 
ceas  of  interpretation,  from  the  preceding 
clause  tn  the  same  section,  which,  by  re- 
ferring to  the  Ist  section,  requires  a«  a  con- 
dition of  the  removal  of  a  suit  because  of 
diverse  citizenship — the  only  kind  of  suit  in 
which  the  ezistenee  of  prejudice  or  local 
influsice,  as  affecting  the  right  of  removal, 
la  ol  any  consequence — that  the  matter  in 
dispute  shall  exceed  in  value  $2,000,  exclu- 
sive of  interest  and  coets." 
^  The  Ist  subdivision  of  S  S3S  of  the  Re- 
t>vised  Statutes  was  a  r»«naetment  of  the 
•  12th  section  of  the  judiciary  act) 'the  2d 
aubdivision,  of  the  act  of  July  27,  ISSO  [14 
Stat,  at  L.  306,  chap.  28S] ;  and  the  3d  sub- 
division, of  the  act  of  Uareh  2,  1867.  The 
act  of  March  3,  187G  [IS  Stat,  at  L.  470, 
Chap.  137,  U.  S.  Comp.  Stat.  1901,  p.  SOB], 
repealed  the  1st  and  2d  subdivisions,  but 
left  subdivision  3  unrepealed.  Baltimort 
d  O.  R.  Co.  v.  Bate*,  IIB  U.  S.  464,  467,  30 
L.  ed.  436,  43S,  7  Sup.  Ct.  Rep.  2SS.  The  act 
of  March  3,  1887,  repealed  the  act  of  1867, 
or  subdivision  3  of  t  639.  Fiak  v.  Henarie, 
142  U.  S.  467,  35  L.  cd.  10S2,  12  Sup.  CL 
Hep.  207.  In  describing  the  doss  of  suits 
removable  on  the  ground  of  prejudice  or 
local  influence,  the  language  in  the  act  of 
1837  is  identical  with  that  of  1867;  that 
is,  suits  "in  which  there  is  a  controversy 
between  a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another 
state."  The  settled  construction  of  the  lan- 
guage of  the  act  of  1867  and  of  the  Revised 
Statutes  was  that  the  clause  included  cases 
wherein  the  controversy  was  between  clti- 
Eens  of  the  state  wherein  the  suit  waa  pend- 
ing and  citizens  of  other  states.  The  use  of 
the  Identical  language  in  the  act  of  1887- 
1888  showed  that  Congress  intended  the 
same    construction    should   be   applied,   al- 


though, under  the  act  of  1887,  Uie  pi«<»*J*T 
could  not  remove  a  cause,  while  any  defend- 
ant, being  a  oitiEen  of  a  state  other  thaa 
that  in  which  the  suit  waa  pending,  might. 

The  circuit  court  waa  of  opinion  that  th« 
words  "any  defendant,  being  sudi  citizen 
of  another  state,  may  remove,"  eto.,  im^iad 
that  there  might  be  defendants  who  weia 
not  dtizcns  of  another  state  and  yet  the 
cause  b«  removable;  but  while  the  words, 
standing  alone,  are  susceptible  of  that  ocn- 
struction,  we  think  it  was  not  Intended  to 
change  the  meaning  of  the  terms  as  previ- 
ously determined  (by  the  decisions  under 
the  act  ol  1789,  and  so  on  down),  and  that 
the  class  of  cases  removable  on  tiie  ground 
of  prejudice  and  local  influence  !■  con- 
fined to  those  in  which  there  is  a  eontro- 
versy  between  a  citizen  or  dtizens  of  tba 
state  in  which  the  suit  is  pending  and  a 
citizen  or  dtizens  of  another  or  other  states, 
and  that  the  clause  did  not  include  casea 
wherein  the  controversy  was  partly  between 
dtizens  of  the  same  state.  To  hold  other- 
wise  brings  the  Isnguage  of  the  dausa  Inton 
conSict  with  the  rule'that  a  suit,  to  b«  r»-? 
movable,  must  be  within  the  original  juris- 
diction of  tba  drcuit  court,  departs  from  ttw 
settled  former  construction,  and  ignores  tbe 
main  purpose  of  the  act  of  1887,  which  wu 
to  restrict  the  Jurisdiction  of  the  drcnit 
court.  Haitriok  v.  Eanriok,  1B3  U.  6.  102, 
38  U  ed.  Q8G,  14  Sup.  Ct.  Eep.  B3G ;  A.«4eno^ 
V.  Botoers,  43  Fed.  321;  Moon,  Removal  of 
Causes,  |  189  and  notea. 

And  there  does  not  seem  to  be  any  ea- 
cape  from  this  condusion  in  view  of  the  pn^ 
vision  of  the  1st  section  of  the  act  of  1887, 
that  when  the  jurisdiction  is  founded  solely 
on  diversi^  of  dUtensblp,  suit  can  be 
brought  "only  in  the  district  of  the  plaintiff 
or  the  defendant." 

If  brought  in  the  district  of  the  plaintiff 
or  plaintiffs,  the  defendant  or  defendanta 
(the  singular  embraces  the  plural)  must 
necessarily  be  a  citizen  or  citizens  of  another 
state  than  that  of  plaintiff  or  plaintiffs.  If 
brought  in  the  district  of  defendant  or  de- 
fendants no  removal  can  be  hud,  because  it 
is  only  defendants  who  are  "nonresidents" 
who  can  remove  under  dauae  2,  or  under 
clause  4,  prejudice  or  local  influence  not 
being  an  independent  ground  of  jurisdiction. 
But  in  order  that  a  defendant  entitled  to 
remove  might  not  be  cut  off  from  the  exer- 
dse  of  that  right  by  his  codefendanta  de- 
clining to  Join  in  the  application,  the  4th 
daose  provided  that  "any  defendant" 
might  remove,  and  out  of  abundant  caution 
the  words  were  added,  "being  such  dtizen 
of  another  state,"  apparently  to  preivent 
misconstruction  of  the  words  "any  defend- 
ant," in  possible  enlargemest  of  the  juris- 
diction. 
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Tb»  main  parpoM  of  the  act  of  188T 
aa  h*»  been  repeatedly  taid,  to  restriet  the 
Juriadlctloni  and  this  mw  largely  acooin> 
pUehed  in  the  matter  of  removals  by  with- 
holding the  right  from  plaintiffs,  and  only 
•eeordtng  it  to  defeodants  when  sued 
plaintiffa'  district. 

In  tlie  present  case  suit  was  brongfat 
the  plaintiff's  state  against  Cochran,  a  dt- 
laen  of  the  same  stat*,  who  was  a  neces- 
sary party,  and  the  surety  company,  a  citi- 
t.cm  of  Maryland,  It  oould  not  have  been 
Pbronght  in  the  drouit  court  for  the^middls 
district  of  Alabama.     iffioeeMy  r.   Carter 

Oil  Co.  199  D.  S.  252,  60  L.  ed. ,26  Sup. 

Cl  Rep.  65. 

And  this  being  so,  the  case  was  tmprov- 
Idcntly  remoTsd,  and  should  have  been  re- 
manded. 

As  the  removal  was  made  on  the  appli- 
eaUon  of  the  sure^  company,  that  company 
nnat  pay  the  costs  of  this  court  and  of  the 
alrcnit  court. 

Writ  of  »nvr  di*mU$ed;  cartianai  grant- 
ad,  rtoord  on  writ  of  mror  to  ttand  as  rttum 
to  oertiorari;  judgment  reverted,  and  cause 
remanded  to  Circuit  Court  with  a  direction 
to  remand  to  the  state  court;  ooats  of  this 
eonrt  and  of  the  Circuit  Court  to  be  paid 
t7  the  Fiddity  ft  Deposit  Company. 

(1M  U.  a.  3SE) 

F.  a  HABTMAN,  Plff.  U  Brr^ 

BUTTERFIELD  LUMBEB  COMFAITY, 


Paklle  UimAs— oaBTSTBBoe  pareaant  ttt 
noB tract  >iads  bcfar*  patent— vail d- 
Ity    aa    asalaKt    one    elalmlBc    luder 

patentce^-Oce  claJmlng  under  ■  troit  deed 
from  the  pateotes,  with  koowledgs  at  a  prior 
coavejaDca  ot  tbe  timber  and  a  right  of  waj, 
cannot  ehalleDEC  the  valldit;  ot  sucb  oonvey- 
ancs  bceaoM  It  was  msde  parmast  to  an 
acreement  entered  Into  prior  to  the  patent. 
Id  consideration  ol  an  sdvanee  of  moaer  to 
enable  the  entrrman  to  perfect  bis  entry  and 
obtain  the  patent 


IN  ERROR  to  the  Supreme  Court  of  the 
Stat*  of  Mississippi  to  revimr  a  Judgment 
which  reversed  a  decree  of  the  Chancery 
Court  of  Lincoln  County,  In  that  state,  dis- 
missing a  bill  to  establish  the  right  to  timber 
and  a  right  of  way  under  a  conveyance  from 
a  patentee  pursuant  to  an  agreement  entered 
Into  prior  to  the  patent,  and  entered  a  deoee 
In  aooordance  with  the  prayer  of  the  bilL 
AHirmod. 

See  lUiift  ease  bdtrw,  82  Misi.  4H,  100 
Am.  St.  Rep.  644,  34  Bo.  328. 


Statement  by  Ur.  Justice  Breweri 

In  December,  1SS2,  Esau  Harness  received 
a  patent  from  the  United  States  for  160 
acres  of  land  in  Lincoln  county,  Misslasip^ 
On  January  28,  1SS3,  he  conveyed  to  the 
Norwood  t  Butt«Tfleld  Company  all  the  pine 
timber  on  the  laud  "and  a  right  of  way 
through  and  across  the  land  for  roada,^ 
trams,  or  railroads,  100  feet  wide."  Xbia  in-" 
strument  was  filed  for  record  February  10,* 
and  the  complainant  below  ( defendant  in 
error  here)  subsequently  obtained  a  deed 
from  the  Norwood  &  Butterfleld  Company. 
On  January  30,  1S03,  the  patentee  conveyed 
his  entire  interest  in  the  land  as  security  for 
supplies  snd  merchandise  to  be  furnished  by 
Hartman,  the  plaintiff  in  error  (defendant 
below),  during  the  year  1803.  This  deed 
was  filed  for  record  January  31,  tSB3.  On 
December  14,  1894  the  trustee  therein  named 
sold  and  conveyed  the  land  to  Hartman. 

This  suit  was  brought  in  the  chancery 
court  of  Lincoln  county,  Miasissippi,  to  es- 
tablish the  prior  right  of  the  complainant 
to  the  timber  and  right  of  way.  The  bill 
charged  that  the  defendant  had  actual  no- 
tice of  the  conveyance  from  the  patentM 
to  the  Norwood  &  Butterfield  Company  when 
he  accepted  the  trust  deed  from  the  patentee, 
and  therefore  that  he  was  subordinated  in 
right  to  those  claiming  under  the  first  con- 
v^njiee,  although  it  was  not  placed  on 
record  until  after  the  execution  and  record 
ot  the  deed  of  trust  It  appeared  in  the 
testimony  that,  prior  to  the  patent,  the  pat- 
entee had.  contracted  with  the  Norwood  ft 
Butterfield  Company  to  convey  to  it  tha 
timber  and  right  oi  way.  He  himself  testi- 
fied that  he  had  made  such  a  contract,  both 
befon  and  after  he  had  received  the  patent. 
The  supreme  court  of  the  state,  dedding  ia 
bvor  of  the  complainant  (82  Mibs.  4B4.  100 
Am.  St.  Rep.  644,  34  So.  32B),  considered 
the  effect  of  the  contract  made  before  the 
patent  upon  the  validity  of  the  subsequent 
conveyance  to  the  Norwood  ft  Butterfleld 
Company,  saying: 

~  ~Ve  are  driven  to  the  omcluslon  that  tht 
decree  of  the  court  below  must  have  been 
the  result  of  an  opinion  that  the  agreement 
between  Esau  Harness  and  the  grantor  of 
appellant  that,  in  oonsideration  of  the  ad* 
vanoe  money  to  perfect  his  homestead  entry 
and  get  his  patent,  Esau  would  sell  the  tim- 
ber on  the  land  In  controversy,  was  againat 
public  poii<7  and  void,  and  made  void  also 
the  subsequent  sale  of  the  timber  to  reim- 
burse for  that  advance.  We  are  not  in  ao- 
oord  with  that  view.  U.  S.  Rev.  Stat.^. 
tl  2ZB0.  Z2Bi.  2296,  U.  S.  Comp.  Stat.  ie01,g 
pp'1389,  1390,  1398,  with  Gould  ft  Tucker's* 
notes,  vol.  1,  p.  637.  On  tbe  testimony  we 
cannot  escape  the  conviction  that  tbe  appe^ 
lee  had  euch  notice  aa  should  put  any  i«a- 
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■onabla  HUB  oa  inqnliy,  vhlcb  would  Imt* 
dtaeloaed  tba  azistenee  ot  tha  conreTance  of 
the  timber  Mid  right  of  w*;  b;  Eua  to  tlie 
pmtor  of  ftppelluita. 

"Reversed,  and  decree  here  in  accordanoe 
with  the  prayer  of  the  bilL" 

Mr.  PleMRnt  Z.  Jonei  for  plaintiff  in 


Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

For  the  purpose*  of  thia  case  it  may  be 
conceded  that  the  eontraet  made  before  the 
patent  was,  by  virtue  of  the  policy  of  the 
United  States,  as  disclosed  in  its  statutes, 
void,  and  could  not  have  been  enforced  by 
the  Norwood  ft  Butterfleld  Company,  but 
the  contract  was  not  Inherently  vicious  or 
immoral.  It  was  limply  void  because  in 
conflict  with  the  Federal  statutes.  And^r- 
«0N  T.  Oarkin*.  135  U.  S.  483,  34  L.  ed.  272, 
10  Sup.  Ct,  Rep.  BOS.  When  the  patent  is- 
■ned,  the  full  legal  title  passed  to  the  pat- 
entee. He  could  do  with  the  land  that 
which  he  saw  fit,— sell  or  give  It  awayj  and. 
If  be  voluntarily  conveyed  it,  he  could  not 
thereafter  repudiate  the  conv^ance.  He 
may  well  have  thought  that,  having  re- 
eeived  money  from  the  company  to  enable 
him  to  pay  for  the  land.  It  waa  equitable 
that  he  should  convey  that  interest  which 
ha  had  agreed  to  convey.  At  any  rate,  he 
had  a  right  to  exercise  a  choice  in  tha  mat- 
ter, and,  having  exercised  it,  he,  at  least, 
cannot  complain.  Whether  tha  government 
could  eballenge  the  conveyance  we  need  not 
determine;  for  If  it  had  any  right  to  Inter- 
fere, it  has  not  chosen  to  do  ao.  It  Is  gen- 
erally true  that  an  executed  contract,  volun- 
tarily executed,  without  fraud  or  duress,  is 
binding,  and  cannot  b«  repudiated  by  the 
party  who  executed  it.  In  Bibb  y.  AlUn, 
149  U.  B.  481,  497,  37  Ii.  ed.  819,  S26,  13 
Sup.  Ct.  Rep.  950,  Mr.  Justice  Jackson, 
n speaking  for  the  court,  thus  stated  the  law: 
j?  '"It  is  well  settled  by  the  authorities  that 
the  defense  of  the  statute  of  frauds  cannot 
be  set  up  against  an  executed  contract. 
Dodge  V.  Crondoll,  30  N.  ¥.  204,  304)  Brown 
T.  Farmeri'  Loan  d  T.  Co.  117  N.  T.  206, 
273,  22  N.  E.  BS2;  Maddm  v.  Floyd,  SB 
Ala.  2Z],  226;  Gordon  v.  TuMedy,  71  Ala. 
£02,  214;  Himtley  v.  Huntley,  114  U.  S.  394, 
MO,  29  L.  ed.  130,  131,  0  Sup.  Ct.  Bep.  884i 
Browne,  Stat  Tr.  9  US.  This  rule  proceeds 
«itd  nata  npon  the  principle  that  there  Is 
'no  rule  of  law  which  preventa  a  par^  from 
fofonning  a  promise  which  could  BOt  be 
legally  enforced,  or  whidi  will  permit  a 
pwr^  morally  but  not  legally  boiuid  t«  do 
ft  oartftfai  aet  or  thlagb  npon  the  act  or  thing 


being  done,  to  recall  it  to  the  prejudice  of 
the  promisee,  on  the  plea  that  the  promts^ 
while  still  executory,  could  not,  by  reason 
of  some  technical  rule  of  law,  have  been  en- 
forced by  action.'  SevmuiM  v.  NelliM,  07  N. 
y,  285,  291." 

fit.  Lout*  Hay  <S  Grain  Co.  v.  UtiiteS 
States,  IBl  U.  B.  ISB,  163,  48  L.  ed.  130. 
132,  24  Sup.  Ct  Rep.  47. 

It  is  also  well  settled  that  one  whose  In* 
tereat  in  land  la  acquired  subsequeotly  to  a 
conveyance  thereof  by  the  owner  has  no 
higher  right  to  question  the  conveyance  than 
bis  grantor  had.  This  does  not  conflict 
with  the  rule  that  a  conveyance  fraudulent 
against  creditors  may  be  set  aside  at  their 
instance,  for  tbelr  rights  exist  prior  to  th« 
conveyance;  or  if  not,  the  conveyance  was 
made  with  the  purpose  on  the  part  of  tha 
grantor  of  defrauding  them  out  of  debta 
subsequently  contracted.  Nothing  of  that 
kind  appears  here.  Hartman,  at  the  time 
of  the  conveyance,  had  no  claim  agalnsi  the 
patentee.  The  conveyance  waa  not  made 
with  the  purpose  of  subsequently  contract- 
ing ft  drtit  and  defrauding  him  out  of  pay- 
ment thereof.  His  trust  deed  was  executed 
after  the  conveyance  to  the  Norwood  &  But> 
terfield  Company,  and  for  the  purpose  of  se- 
curing debts  thereafter  to  be  contracted,  and 
he  took  with  knowledge  of  the  conveyance. 

Tlt»  judgment  of  (he  fiuprente  Court  of 
Mittiitippi  iMU  right,  and  it  ii  a^rmtd.       ^ 

•  Mr.  Justice  WUte,  dissenting;  • 

The  reasons  for  my  dissent  are  statad, 
not  only  because  of  what  seems  to  me  Is 
the  eneouragement  afforded  to  frauds  on  tha 
homestead  lanv  by  the  ruling  now  made,  but 
also  because  of  the  possible  injurious  ea» 
sequences  to  arise  from  the  application  her»' 
after  of  the  assumed  legal  principles  upoa 
wbiob  tha  ruling  is  based. 

These  are  the  facts:  Harness  entered  the 
homestead.  Before  he  had  performed  the 
conditions  required  by  the  law  of  the  United 
States  to  entitle  him  to  a  patent,  he  made  ft 
contract  with  the  Norwood  ft  Butterfleld 
Company,  to  convey  to  them,  when  he  le- 
oelved  ft  patent,  tlte  pine  timber  on  the  laud 
and  a  right  of  way  through  and  across  the 
land  for  roads,  trams,  or  railroads,  100  feet 
wide.  Harness  ultimately  filed  the  proofs 
required  by  the  acta  of  OongreBs;  in  other 
words,  made  an  affidavit  aa  required  by  law, 
to  the  effeot  that  he  had  the  sole  interest 
In  the  land,  and  thftt  there  was  an  abaeuM 
of  interest  in  anybody  else.  Obtaining  tha 
patesit,  ha  mada  the  stipulated  oonveyanea 
to  tha  Norwood  ft  Bntterdeld  Company,  who 
afterwarda  oonveyad  to  the  Butterfleld  Lnm* 
her  Omapatiy,  defendant  In  error.  Befoia 
I  this  deed,  however,  was  recorded,  aa  required 
I  by  the  Iftwa  of  HlssiasippI,  Hftmeas  tnort- 
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gnged  tlie  Iftud  to  H&rbnma,  plaintiff  In 
•rror,  and  Ute  morfgnge  was  at  once  re- 
wnded.  Thereafter  ttte  deed  waa  reeorded. 
Soon  aiterward  the  Butterfleld  Company 
Sed  ita  bill  in  a  court  of  cbanceiy  in  Mia- 
aiaaippi,  to  establish  ita  alleged  prior  righta 
under  the  deed  from  Hamesa,  and  it  was 
averred  that  Eartman  accepted  the  mort- 
gage to  him  with  notice  of  the  i»ior  trana- 
ler,  and  therefore  tooli  anhject  to  the  deed. 
That  a  Federal  question  waa  present  ia  oon- 
eeded,  in  view  of  the  fact  that  the  Misais- 
rippi  court  applied  the  lawa  of  the  United 
SfaUea  in  determining  the  validity  of  the 
«mtract  and  the  deed.  Having  decided  that 
tiwjr  were  valid,  and  that  Hartmon  had  no- 
tke  of  the  transaction  before  the  execution 
t  <f  the  mortgage,  the  state  court  farther  held 
■  ttiat  the  righta-of  Hartman  were  subordinate 
to  thoM  conferred  bj  the  contract  and  deed. 
}  do  not  atop  to  demonstrate  that  a  contract 
Bade  I^  a  homesteader  to  convey  to  another, 
when  a  patent  ia  obtained,  a  right  to  strip 
fhe  land  of  all  the  timber,  and  to  rest  iu 
nufa  party  a  right  of  way  for  a  tramway 
to  males  the  removal  of  t^  timber  effec- 
tual, ta  void  under  the  homeatead  lawa  of 
tbe  United  Btatea.  This  I  do  not  feel  called 
^on  to  do,  becanse  the  court,  in  deciding 
tUi  case,  expreasly  aisumiis  Uiat  the  con- 
toaet  ta  emvey  the  timber  waa  void,  and 
baeea  ita  ruling  upon  that  asaumption,  dUng 
jlmfaraoa  v.  Oarkint,  13G  U.  &  483,  34  L. 
•d.  272,  10  Sup.  Ct.  Rep.  BOO.  IJut,  at  the 
nme  ti^l^  tt  is  declared  that,  althDugh  the 
eontract  waa  void,  by  virtue  of  the  policy  of 
a»  United  States,  as  disclosed  in  its  stat- 
■tea,  sudi  oontract  waa  not  inherently  vl- 
dona  or  Immoral.  The  deduction  aeema  to 
me  to  be  unwarranted.  Conaidering  a  con- 
tnot  of  thia  nature,  in  Ati4«rton  v.  Oor- 
Un*,  it  was  said; 

"There  can  l>e  no  question  tiiat  thia  con- 
tact contemplated  perjury  on  the  part  of 
Anderson,  and  waa  designed  to  thwart  the 
ptdicy  of  the  government  in  the  htwneateod 
laws,  to  secure  for  the  benefit  of  the  home- 
■teadar  the  exclusive  benefit  of  his  bMuestead 
Tight.  Such  a  contract  ia  against  publie 
polity,  and  will  not  be  enforced  in  a  eourt 
•f  equity." 

And  the  doctrine  of  ^tularaon  v.  Oarkitia, 
wfeldi  ia  conceded  applies  to  tliia  ease,  waa 
Stiterated  in  Adamt  v.  Chunh,  1B3  U.  B. 
CIO,  SIS,  4S  L.  ed.  769,  771,  24  Sup.  Ct. 
Bap.  GI2. 

It  having  been  impossible  for  the  home- 
afaaJui;  withoot  fraud  and  perjury,  to  aza- 
eoto  the  oontraot  to  strip  the  land  of  Ita 
Ibnbef;  and  give  a  right  of  way  for  a  tram- 
waj  to  make  tfaa  stripping  sffeotual.  It  seam 
St&C— «. 


to  ma  that  it  cannot  be  said  that  it  waa  not 
unmoral  and  vicious.  And  when  the  necse- 
sary  effect  of  the  contract  ia  thus  fixed,  it 
is  submitted  that  it  becomes  at  once  patent 
that  dedsloiu  holding  that  executed  eon- 
traots  are  not  affected  by  the  statute  of 
frauda  liave  no  application  to  this  case,  for, 
aa  said  by  Mr.  Justice  Jackson,  in  the  caae 
relied  upon  to  demonstrate  the  doctrine 
{Bibb  V.  Allen,  149  U.  S.  497,  37  I*  ed.  826,rt 
13  Sup.  Ct  Bop.  9B0)  :  "ContracU  not  in* 
conformitywith  the  statute  (of  frauds)  are- 
only  voidable,  and  not  illegal." 

It  is  aaid,  however,  tliat  Harness  made  a 
deed  in  accordance  with  the  contract,  and 
this  suit  involves  not  the  contract,  but  tfaa 
deed.  But  unless  this  proceeds  upon  the 
assumption  that  the  contract  waa  merely 
voidable,  and  not  Illegal,  aa  being  oontrary 
to  public  policy,  it  seems  to  me  to  be  a  plain 
misconception.  Hiib  Is  said,  since  it  can- 
not be  that  a  court  of  equity  will  not  en- 
force the  specific  performance  of  a  contract 
which  ia  void,  as  against  public  policy,  but 
yet  will  lend  its  aid  to  one  of  the  parUes 
by  enforcing  a  deed  which  permits  the  fmita 
of  the  void  contract  to  be  realized. 

As  said  in  Deweeae  v.  Reinhard,  165  U.  8. 
SSfl,  41  L.  ed.  7S7,  17  Sup.  Ct.  Eep.  34a^r> 
a  case  concerning  the  homestead  lawa: 

"A  court  of  equity  acts  only  when  and  aa 
conscience  commands;  and  if  the  conduct 
of  the  plaintiff  be  offensive  to  the  dictatea 
of  natural  justice,  then,  whatever  may  be 
the  rights  be  poeseases,  and  whatever  use 
he  may  make  of  them  in  a  court  of  law,  ha 
will  be  held  remediless  in  a  court  of  equity." 

And  especially  must  this  he  true  where, 
aa  here,  one  of  the  parties  to  an  illegal  and 
void  transaction  invoices  the  aid  of  equity 
to  give  efficacy  to  perjury  and  a  violation 
of  publie  polity. 

But  it  is  asaerted  that  whatever  may  be 
the  right  of  the  United  States  to  assail  the 
conveyance  in  question,  neither  the  grantor 
nor  his  assignee  has  such  right.  Here 
again,  it  seems  to  me  clear  that  the  dis- 
tincbion  has  been  lost  sight  of  which  exists 
between  ccHitrocts  which  are  merely  voidable 
and  those  which  are  void  because  contrary 
to  public  poli^.  That  in  a  caae  of  the  lat- 
ter oliaradter  either  part;  to  the  unlawful 
transaction  or  those  in  privity  with  them 
may  be  heard  to  contest  the  right  of  one 
of  the  wnmgdoers  to  the  active  aid  of  a 
court  of  equity  in  making  the  illegal  act 
effective  haa  long  since  been  decided  by  thia 
court.  EarkneBt  v.  Vniarhilt,  1  Blade,  810, 
826,  17  L.  ed.  20S,  21S. 
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thm  BUta  of  Iowa,  Appt. 


Oo&BtltntlOBKl      iKW-^Klldltr      ol      BtAte 

leKl^latloB  to  Inpare  oompetitloB  I>«- 
tirecB  iBBBTKnoa  oompKBlo.— Insurance 

codiiadIm  doing  boalneH  In  Iowa  cannot 
claim  to  tw  deprWed  ot  their  rlslit*  under 
U.  8.  Conrt.  14tti  Amend,  b;  Iowa  Coda  1897, 
I  1TS4,  making  It  unlawtal  for  tlnm  M'  tbelr 
offlceri,  agentB,  or  employee*  to  make  or  en- 
ter Into  an;  eomblnatloD  or  agteement  re- 
lating to  tbe  ra-tea  to  be  ebargsd,  the  amount 
of  eommfaaloDB  to  be  allowed  agents,  or  the 
manner  of  tianaactlng  their  bualneaa  within 
tfag  itate,  In  the  abience  of  an;  Jadtclal 
conatructlon  of  laeb  atatota  aa  having  an; 
other  than  the  alngle  object  to  Inaan  com- 
patltlon. 


[No.  G 


APPEAL  from  tlie  Circuit  Conit  of  the 
United  States  for  the  Southera  Diatrict 
•f  Iowa  to  reriaw    a    decree  eojoining  the 
oforcement,  aa  againat  fire  inBuraooe  com- 
panies doing  bnainees  in  that  state,  of  legia- 
lation  to  iuaure  competition.     Revened. 
Bee  aame  case  below,  1E5  Fed.  121. 
The  facts  are  atated  in  tbe  opinion. 
V«Mra.      Chsrloa     \r.      Mnll>a      and 
Oharlea  A.  Olark  for  appellant. 

Uetgra.   John   G.   Joluiaan,   Jamea   O. 
I,  D«Tla,  and  Oeorgt  H.  Oarr  for  appelleea. 

T  '  Hr.  Joatfoe  Holmoa  delivered  the  opinion 
of  tlie  court: 

This  is  a  Mil  brought  bj  a  number  of  Are 
faiBoranae  o«a  panics,  incorporated  in  states 
other  than  Iowa,  to  enjoin  the  auditor  of 
that  atate  from  enforcing  %\  1764,  17EE,  and 
1766  of  the  Iowa  Code,  1BB7.  The  ground 
of  the  bill  la  that  these  aectiona  are  invalid 
under  tbe  state  Constitution  and  tbe  14tb 
Amendment  of  the  Constitution  of  tbe  Unit- 
ed States.  There  Is  a  reference  also  to  arti- 
cde  1,  .1  10,  and  an  oblique  suggestion  that 
the  law  Impairs  the  obligation  of  contracts. 
The  defendant  demurred,  and  the  circuit 
eoort  issued  an  injunction  aa  prayed,  which 
waa  ma^  perpetual  bj  final  decree.  125 
Fed.  121.  Thereupon  the  defendant  ap- 
pealed to  this  oonrt. 

Br  C  17S4  "it  aball  be  imlawfal  for  two 
m  more  flre  insniuiae  companies  doing  busi- 
ness in  this  atate,  or  for  the  offlcera,  agents, 
or  emplojeea  of  such  oeonpaniea,  to  make  or 
•nter  into  any  combination  or  agreement  re- 
lating to  the  rates  to  be  eharged  tat  Insur- 
anoB,  the  amount  of  commissions  to  be  al- 
lowed agent*  for  proouring  the  same,  or  the 


manner  of  transacting  tlie  flre  insuranee 
buslnesa  within  tUa  atate;  and  anj  sueligo 
company,  officer,  agent,  or  emploTce  violat-  % 
ing  this  •provision  shall  be  guilty  of  a  mis-  * 
demeanor,"  and  a  fine  is  imposed  for  each  ol- 
fenae.  By  |  17fiS  it  la  made  the  duly  of  the 
auditor  of  state  to  summon  for  examination, 
under  oath,  any  officer,  agent,  or  employee 
snapeeted  of  violating  j  17S4,  and  if  he  d»- 
temunea  that  the  company  Is  guilty,  or  if 
the  oCBcer  or  agent  fails  to  appear,  to  re- 
voke the  author!^  of  the  company  to  do 
buainesB  in  the  state  for  one  3'ear.  By 
S  176S  an  appeal  is  given  from  the  decision 
of  the  auditor  to  tbe  district  court,  the  caa* 
to  be  tried  de  novo,  aa  equitable  causes  are 
tried.  By  .1  17S7  the  atetementa  made  upon 
the  examination  before  the  auditor  or  coun- 
ty court  shall  not  be  used  in  any  criminal 
prosecution  agalnat  the  person  making  them. 

The  bill  eete  forth  the  necessity  for  every 
insurance  conqMmy  to  gather  all  the  experi- 
ence available  into  one  maaa,  and  to  analyze 
and  clasBify  It  adentifleally  in  order  to  as* 
certein  the  true  value  of  risks,  and  that  it 
will  add  greatly  to  tbe  expense  if  each  com- 
pany is  required  to  employ  a  separate  person 
to  do  the  work.  It  charges,  upon  informa- 
tion and  belief,  that  if  the  plaintiffs  at- 
tempt to  combine  their  experience  and  to 
employ  the  same  person  to  analyze  it,  the 
auditor  will  summon  them  and  revoke  their 
authority  to  do  buaineaa  in  the  stete.  It 
further  alleges  that  the  plaintiO's  desire  not 
only  to  do  what  has  been  steted  for  their 
guidance  in  esteblishing  rates,  but  to  agrea 
what  classes  of  risks  are  no n insurable,  how 
various  risks  shall  be  classified,  and  as  to 
other  matters  relating  to  the  manner  of  do- 
ing businesB.  It  repeats  the  charge,  upon 
Information  and  belief,  that  if  the  plaintiff* 
proceed  in  this  manner  the  auditor  will  or- 
der an  examination  and  revoke  their  li- 
censes, and  prays  for  an  injunction  against 
enforcing  in  any  manner  the  above-men- 
tioned sections  of  tbe  Iowa  Code.  The  dr> 
euit  court  considered  that  the  stetute  was 
not  Invalid  under  the  Constitution  of  Iowa, 
but  held  that  tbe  prohibitions  of  agreemento 
as  to  the  amount  of  oommisslons  to  be  al« 
lowed,  or  as  to  the  msjiner  of  transacting 
the  ftra  Insurance  business  In  the  state, 
were  contrary  to  the  14th  Amendment,  g, 
While  waiving  a  discuaaion  of  the  elaosa  J 
against  combinations'aa  to  rates,  it  seeming-  * 
ly  regarded  tbe  proTisions  of  j  17S4  as  in- 
separable, and  issued  a  general  injunction 
forbidding  the  enforcen>ent  against  tka 
plaintififs  of  f  I  1764, 1766,  and  1766. 

We  assume,  for  purposes  of  decision,  that 
the  bill  means  that  the  auditor  tbreateni 
and  intends  to  enforce  the  act  in  eaap  tba 
plaintiffs  do  what  they  desire  to  do,  and 
that  if  S  1764  is  contrary  to  tbe  Constitu- 
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tton  of  th*  TJbIM.  SUtra,  *  proper  cbm  for 
aa  injunction  la  mods  out.  Oaiorn  v.  Bank 
of  United  Btatei,  9  Wbeat  73S,  639,  840,  6 
L.  ed.  204,  SZ8.  Bee  Cleveland  v.  Cleveland 
City  R.  Co.  194  U.  B.  617,  £31,  48  L.  «d. 
1102,  lioe,  24  Sup.  Ct.  Rep.  756;  Detroit  v. 
Detroit  Oititen*"  Street  a.  Co.  184  U.  S.  368, 
878,  49  L.  Bd.  592,  BOO,  22  Sup.  Ct  Rep.  410. 
We  Bssume  further  Uiat  the  position  of  the 
pUIntifTB  is  not  affected  hj  the  fact  that 
tbej  axe  foreign  oorporationa.  The  act  li 
Id  geneial  teraia,  and  bita  all  inraraace 
oompaniei.  If  it  Is  invalid  as  to  som^  ft  is 
Invalid  as  to  all.  United  BtaUt  v.  Ja  Toy, 
198  U.  S.  263,  282,  263,  49  I*  ed.  10*0,  1043, 
1044,  26  Sup.  Ct  Rep.  644.  That  the  re- 
qoijementB  of  the  act  might  have  been  made 
«Miditiona  to  foreign  eompanlea*  doing  busi- 
neaa  in  the  itata  {Fidelity  Mat.  Lift  Asso. 
T.  Mettler,  186  V.  a  306,  46  L.  ed.  922,  22 
Sap.  Ot  Rap.  6S2;  Watert-Pieroe  Oil  Oo.  T. 
TeoM.  177  U.  S.  28,  44  L.  ed.  657,  20  Sop. 
CL  B«p.  518),  is  immaterial,  aince,  as  wo 
■nderatand  the  statute,  the  legislature  did 
not  attempt  to  reach  the  reanlt  In  that  way. 
A  company  lawfully  doing  buatnesa  in  the 
■tata  la  no  more  bound  by  a  general  uneon- 
■titutlonal  enactment  thaa  a  dtlwn  of  the 
■Ut«.  W.  W.  Oargitt  Co.  t.  Uinneaota,  180 
U.  8.  4B2,  46  L.  ed.  619,  81  Sup.  Ct  Rep. 
423. 

We  pass  to  the  quealjon  upon  wUeh  the 
•Ireuit  court  decided  the  ease;  namely,  the 
eonstitutionalifcy  of  t  1764,  the  only  section 
which  we  And  It  necessary  to  consider. 
Whatever  may  be  thought  of  the  policy  of 
anch  attempts.  It  cannot  be  denied  In  this 
murt,  unless  some  of  its  dedsions  are  to  be 
ffvemiled,  that  atatutea  prohibiting  combi- 
nations between  possible  rivals  in  trade  may 
be  constitutional.  The  decisions  conoeni 
not  only  statute*  of  the  United  States 
{Sorthern  Beouritie*  Oo.  v.  United  8tate», 
193  U.  8.  197,  48  L.  ed.  679,  24  Sup.  Ct.  Rep. 
436;  Btpift  <t  Co.  t.  United  States,  196  U. 
B.  376,  49  L.  ed.  618,  26  Sop.  Ct  Rep.  278), 
bat  ^BO  state  laws  of  similar  Import 
(Smiley  t.  Kofuat,  196  U.  S.  447,  49  L.  ed. 
646,  26  Sup.  Ct  Rep.  289;  National  Cotton 
Oil  Co,  V.  Teaae,  107  U.  8.   116,  49  L.  ed. 

S689,  25  Sup.  Ct  Rep.  379). 

T  'In  view  of  tbeae  cases  further  discussion 
b  unneceeaary;  but  we  will  add  a  few 
woida.  While  we  need  not  affirm  that  in  no 
instance  could  a  distinction  be  taken,  ordi- 
narily it  an  act  of  Congress  is  valid  under 
the  6tb  Amendment  it  would  be  hard  to  say 
that  a  state  law  in  like  terms  was  void  un- 
der the  14th.  It  is  true  that,  by  the  pro- 
vision in  the  body  of  the  instrument.  Con- 
gress baa  power  to  regulate  commerce,  and 
that  the  act  ot  Congress  referred  to  in  the 
cases  dted  waa  passed  In  pursuance  of  that 
^wer.    But  even   U  the   T 


were  read  as  emtemporaneons  with  the 
original  Comtitutlon,  the  power  given  In  the 
commeroe  elause  would  not  be  taken  to  over* 
ride  it  so  far  aa  Hie  Sth  Amendment  pro* 
tects  fundamental  personal  rights.  It  is 
only  on  the  ground  that  the  right  to  combine 
at  will  is  a  fundamental  personal  right  that 
it  can  be  held  to  be  protected  by  the  14th 
Amendment,  from  any  abridgment  by  the 
state*.  Oinoinnati  Street  R.  Co.  v.  Bnelt, 
193  U.  8.  30,  36,  48  L.  ed.  604,  607,  24  Sup. 
Ct  Rep.  319.  Many  state  laws  which  limit 
the  freedom  of  contract  have  been  sustained 
by  this  court,  and  therefore  an  objection  to 
this  law  on  the  general  ground  that  it  limits 
that  freedom  cannot  be  upheld.  There  is  aa 
greater  sanctity  in  the  right  to  oombine  than 
in  the  right  to  make  other  contracta.  In- 
deed, Mr.  Dicey,  in  his  recent  work  on  I*w 
and  Public  Opinion  in  England  during  the 
Nineteenth  Century,  indicates  that  it  is  out 
of  the  very  right  to  make  what  contracta 
one  chooses,  so  strenuously  advocated  by 
Bentham,  that  combinations  have  arisen 
which  restrict  the  very  freedom  that  Ben- 
tham sought  to  attain,  and  which  even 
might  menace  the  authority  of  the  state.  If, 
then,  the  statute  before  ua  is  to  be  over- 
thrown, more  special  reasons  must   be   as- 

At  the  argument  before  na  more  special 
reaeons  were  assigned.  It  waa  pressed  that 
there  is  no  justification  for  the  particular 
selection  of  fire  Insurance  companies  for  the 
prohibitions  discosaod.  With  regard  to  this 
it  should  be  observed,  aa  is  noticed  by  tha 
•ppolleea,  that  a  general  statute  of  Iow» 
prohibita  all  oontraeta  or  combinations  to 
Ox  the  price  of  any  article  of  merchandiae  3 
or  commodity,  or  to  limit  the  quantity 'ol* 
the  same  produced  or  sold  in  tl»  state  (Coda 
of  1897,  J  6060),  and  that  this  section  cov- 
ers fire  insurance  (Beeokle^  v.  MulriOe,  102 
Iowa,  602,  63  Am.  St  Rep.  479,  70  N  W 
107,  71  N.  W.  428).  Therefore  the  act  in 
question  does  little  if  anything  more  than 
apply  and  work  out  tha  policy  of  the  general 
law  in  a  particular  ease.  Again,  if  an  evil 
Is  specially  experienced  in  a  particular 
branch  of  business,  the  Constitation  em- 
bodies no  prohibition  of  laws  confined  to  tlte 
evil,  or  doctrinaire  requirement  that  they 
should  be  couched  in  all-embracing  t«rm& 
It  does  not  forbid  the  cautious  advance,  step 
by  step,  and  the  distrust  of  generalitiea 
which  ■  sometimes  have  tieen  the  weakness, 
but  often  the  strength,  of  English  legisla- 
tion. Otii  V.  Parker,  187  U.  8.  606,  810, 
611,  47  L.  ed.  323,  328,  23  Sup.  Ct  Rep. 
168.  And  if  this  is  true,  then,  in  view  of 
the  possible  teachings  to  be  drawn  from  a 
practical  knowledge  of  the  business  eon- 
oeraed,  it  is  pn^er  tliat  courts  should  Iw 
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yfgj  eMttlonB  In  aondemnlng  what  legisla- 
tnns  h&ve  ftpprorei 

If  the  legitUtim  of  tli«  lUto  of  Iowa 
deema  it  desirable  ■jtifldally  to  pnrent,  so 
far  as  tt  can,  the  aubstitutidii  ef  eombina- 
Mon  foT  oompetition,  tUt  eomt  cannot  n; 
that  flra  Inanranoa  maf  not  present  to  eon- 
^iemnia  ui  example 'of  what  that  legisla- 
ture tUnka  an  evfl  aa  to  justifj  special 
treatment.  The  imposition  of  a  more  spe- 
dUe  liabilit;  upon  life  and  health  Insimnoe 
eompaniu  waa  held  Talid  in  fVtkltly  Kut. 
Life  At»o.  T.  Mettter,  185  U.  B.  308,  46  L. 
ed.  G22,  22  Sup.  Ct.  Rep.  S62.  Bee  also  ifia- 
touri  P.  R.  Co.  T.  Mackey,  12T  U.  S.  £Ofi,  32 
L.  ed.  107,  9  Sup.  Ct.  Rep.  1101 ;  Orient  Int. 
Co.  T.  Daffs»,  172  U.  S.  667,  43  L.  ed.  G62,  19 
Sup.  Ct.  Rep.  281 ;  Otit  v.  Parker,  187  U.  S. 
006,  47  L.  ed.  323,  S3  Sup.  CL  Rep.  ISS; 
Hmm  L.  Ina.  Oo.  t.  Fiiher,  188  U.  S.  726, 
727,  47  li.  ed.  067,  668,  23  Sup.  CL  Rep.  380. 

But  It  Is  said  Uwt,  hawever  it  may  be  as 
to  some  regulations  of  Are  Insurance,  these, 
or  at  least  the  last  two  of  them,  forbidding 
agreements  as  to  agents'  comtDlssions  and 
ths  manner  of  tnmsaoting  business,  are  not 
to  be  Justified.  In  order  to  make  this  out  the 
soope  of  the  pTovlslons  was  exaggerated 
both  in  the  argunient  and  in  the  bill.  The 
biU  seems  to  assume  that  the  statute  forbids 
Insnianee  companies  to  obtain  and  use  each 
^  other's  experience,  or  to  employ  the  same 
H  person  to  work  up  the  resulta.  It  does  not 
*  It  simply  forbids  an  agrsement'between  the 
eompaniea  relating  to  the  rates  wUeh  may 
be  based  upon  those  results.  No  doubt  an 
agreement  between  the  companies  readily 
would  be  inferred  if  th^  were  found  all  to 
dia^e  tlie  same  ratos;  but  an  agreement  be- 
tween the  aompaniea  Is  the  only  thing  aimed 
at,  and  if  they  avoid  that  thejr  eeeape  the 
law.  Bo  it  was  suggested  in  argument  that 
they  eonld  not  employ  the  same  adjuster  in 
ose  of  loss.  We  do  not  perceive  anything 
to  hinder  their  diring  so,  although  It  may  be 
that  they  would  have  to  be  careful  about 
the  terms  of  his  authority.  The  (Aject  of 
the  law,  we  assume,  until  the  Iowa  court 
shall  decide  otherwise,  is  single,~to  keep 
wp  oompetition, — and  the  general  language 
b  to  be  restricted  by  the  specific  provisions 
and  to  the  particular  end.  Limited  as  we 
understand  it  to  be  limited,  the  statute  goes 
no  further  than  others  whidi  have  been  sus- 
tained, and  does  not  contravene  the  Consti- 
tution of  the  United  Statea. 

The  argument  before  us  veiy  properly  was 
nated  on  the  14th  Amendment.  Therefore 
U  b  muMoessaiy  to  discuss  the  other  ob- 
jections snggested  in  the  bill. 

Although  we  hare  oonoeded  that  the  bill 
make*  a  ease  for  an  Injunction  if  Its  prem- 
laea  are  true.  It  cannot  be  ondentood  to 
diarge  that  t^  anditor  will  go  further  than 


to  enforce  the  aet  as  properly  Mnstroed, 
The  allegations  npon  fnfoTmatkiD  and  b^ 
Uef,  which  we  have  stated,  probably  mean  no 
morethan  that  the  plaintiffs  reasonably  sup- 
poae  that  the  auditor  will  do  hts  duty.  Th«f 
an  pressed  to  the  verge  when  they  are  taken 
to  set  forth  a  threat  to  do  that.  They  cer- 
tainly do  not  show  that  he  threaten*  to  do 

lb.  Justice  ifa^ini,  concurring; 

It  is  clear  fmn  the  averments  tff  the  bill 
that  the  insurance  conq>aniea  had  not,  prior 
to  the  institution  of  this  suit,  made  any 
combination  or  agreement,  among  them-M 
■elves,  relating  to  the  rates  to  be  charged^ 
for  insurance,  or  to  the  amount  of*conimi»* 
sions  to  be  allowed  agente  for  procuring  in- 
surance^ or  to  the  manner  of  transacting  fir* 
insurance  business  within  the  state.  They 
expressed  a  desire  to  make  such  a  combina- 
tion or  agreement,  but  were  apprehensiva 
that  by  doing  so  they  would  come  into  con- 
flict with  the  state  authorities.  The  auditor 
had  done  nothing  under  the  statute,  and  will 
have  nothing  to  do  in  execution  of  It*  pro- 
vision* unless  the  inenrance  companies  en- 
ter into  the  forbidden  eombination  or  agree- 
ment. MeverthelcBS,  the  plaintiffs  came  In- 
to oonrt,  avowed  that  they  had  not  a*  yet 
violated  the  statute,  but  asked  to  be  In- 
formed whether,  in  the  event  they  condndr 
ed  to  do  so,  their  offloers,  agente,  or  em- 
ployee* oonld  bo  legally  summoned  befora 
the  state  auditor  for  examination,  as  pro- 
scribed In  I  1766.  In  other  words.  In  ad- 
vance of  anything  being  done  in  violation  of 
the  stetuta,  or  of  any  steps  being  token  by 
the  auditor  in  axeention  of  it*  provisions, 
the  opinion  of  the  court  was  asked  and  ob- 
tained as  to  its  oonstitutionalily.  This  is  a 
very  convenient — and,  in  n^  judgment,  a 
mischievous — mode  of  obtaining  the  opinloii 
of  a  oonrt  upon  an  abstract  question  of  tha 
constitutionality  of  a  stetute  which  has  not 
been  and  may  never  be  violated,  and  under 
which  no  ease  may  ever  arise  calling  for  ju- 
dicial interference.  It  is  as  if  the  plain- 
tiffs had  addressed  a  personal  communion 
tioD  to  the  court,  asking  to  be  informed  al 
to  what  they  might  safely  io.  It  seems  to  ma 
that  the  suit  ha*  been  prematurely  brought. 
If  the  plaintiffs  ahould  make  *ueh  a  combi- 
nation as  Is  forbidden  by  the  stetute,  tha 
time  to  seek  Judicial  interference  in  their 
behalf  would  be  whm  the  state  auditor  pn^ 
ceeds,  or  In  some  definite  way  indicates  hla 
purpose  to  proceed,  under  i  1765.  I  think 
the  decree  below  should  be  reversed  and  tbo 
bill  ordered  to  be  dismissed,  upon  the  ground 
that  no  facte  existed,  at  the  time  the  suit 
was  bronght,  to  justify  a  Judicial  tribunal 
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in  delivering  t  judgment  u  to  fha  ooostita- 
tmuli^  of  the  vtate  statute. 

A\  hamcrer,  tbs  eoort  ootmitrei  the  eaa» 
Vpon  the  m^rite,  tt  ia  ■{ipropfiate  to  say 
^tbail  oonenr  with  the  court  in  holding  that 
Ttthe  section  of  the  statute  whldi  is  t^aailed 
?  la  not  iDTiJid.  •  The  bminess  of  flre  inaur- 
uioe  la  of  such  a  peculiar  character,  so  in- 
timatdy  eonneeted  with  the  prosper!^  of 
the  whole  commimi^,  and  so  vital  to  the 
■ecuritj  of  property  owners,  that  it  is  com- 
petent for  the  state  to  forbid  combinationB 
and  agrcenienta  among  flre  insurance  com- 
panies doing  business  within  its  limits,  in 
referenoa  to  ratea,  agents'  conunlssiona,  and 
the  manner  of  transacting  their  bu^ess. 
If,  In  the  judgment  of  the  state,  the  people 
irtto  desire  insurance  upon  their  property 
are  put  at  a  disadvantage  when  confronted 
by  a.  combination  or  agreement  among  in- 
■nranee  companies,  I  do  not  perceive  an; 
aound  reason  why,  preserving  the  individual 
right  of  eontrae^ng.  It  may  not  forbid  such 
eomblnationa  and  agreements,  and  thereby 
Miable  the  insured  and  insurer  to  meet  on 
terma  of  equality.  Surely,  the  state  could 
•nact  such  ft  regulation  with  reference  to 
aompaniea  organized  under  its  own  laws. 
If  that  be  so,  it  cannot  be  that  such  a.  regu- 
lation may  not  be  made  applicable  to  foreign 
Insurance  companies  doing  busineas  in  the 
itata  only  by  its  consent. 


UTAH,  NEVADA,  ft  CALIFORNIA  STAGE 
COMPANY.  (No.  SI.) 

UTAH,  NBTABA,  ft  CALIFORNIA  STAGE 
COMPANY,  App(, 

TJNITED  STATES.  (No.  62.) 


Tlve. — An  iDcreaae  In  tli«  ssrvlea  reQalretl  on 
a  mall  rente,  as  the  result  of  the  establlBh- 
BCnt  of  a  Daw  dlstrlbutlns  itatlon  In  tbe 
elt7  of  New  York,  amouatlag  to  more  than 
800,000  miles  of  additional  transfer  service, 
and  involvlDB  an  additional  eipenillture  of 
neBrlj  (lO.OOO  for  ferry  tolls,  cannot  be  re- 
quired b7  tbe  PoatmaBter  General  wltbout  ex- 
tra compensation,  under  the  authorlt;  re- 
••rred  to  bim  In  tbe  contract  to  call  for  new, 
addltlaDBl,  mall  messenger,  or  tcaosfer  serv- 
Itm  without  additional  compensatlaD. 
■.  PoatoAee — mKll  eontrset — effect  of 
■slstBlie  In  adTCFllBcuHt  for  pfo- 
^••■la'-The  positive  statement  In  tbe  sov- 
•nunent's  advertl  semen  t  for  proposals  for 
sarvlces  on  a  mail  route  that  tlu  aumber  of 
tieratcd  stations  to  be  served  was  two,  wbers- 
as  In  fact  there  were  fonr  to  be  aerved,  on- 
tttlea  the  contnetor  (o  additional  compensa- 
tion tor  the  extra  ssTrtca  tbereb;  necessitated. 


•teted  tbat  additional  compensatlMi  matd 
aot  be  allowed  for  mlatakee. 
-3.  PoslofllBB  — msU  eontraet  —  «eUT*rr 
a<  raftil  at  «leT»ted  atatloua^^he  car- 
rlsge  of  the  malls  op  snd  down  the  steps  at 
elevated  raflroad  stations  Is  called  for  by  a 
contract  for  performlns  tbe  covered  regula- 
tion wason,  mall  messenger,  transfer,  snd 
man  ststlon  seirlce  on  a  mall  ronte.  In  which 
the  contractor  agreed  to  take  tba  malls  from 
and  deliver  tbem  to  the  postofflces,  mall  ata- 
tiona,  and  eara. 

{Nos.  61,  62.] 

BttbmitUd  Sovemltr  8,  1905.     Deaided  No- 
vmibar  87,  X90S. 

APPEAL  and  Cross  Appeal  from  the  Ccnnt 
of  Claima  from  a  judgment  awarding  a 
portion  of  the  extra  compensation  demanded 
for  services  performed  under  a  contract  f« 
oanying  the  maila.     Affirmed. 

See  same  case  below,  3»  Ct  Q.  420. 

Statement  by  Mr.  Justice  D«7i  h 

*Thia  Is  an  appeal  and  croas  appeal  from* 
a  judgment  of  the  court  of  claima  upon  a  de- 
mand for  extra  compensation  in  the  p«^ 
formanoe  of  a  contract  made  on  December 
21,  1898,  between  the  United  States,  reprc 
aented  by  the  Postmaster  General,  and  Iha 
Utah,  Nevada,  ft  California  Stage  Company, 
for  the  rendition  of  certain  covered  regula- 
tion wagon,  mail  messenger,  transfer,  and 
station  service  oa  mail  route  number 
207,003,  in  the  city  of  New  York,  for  a 
term  from  July  1,  1893,  to  June  30,  1807. 
The  advertisement  contained  certain  In- 
structions to  bidders,  a  part  of  which  la 
as  follows; 

"The  contractors  under  this  advertise- 
ment will  be  required  to  perform,  without 
additional  compensation,  any  and  all  new  or 
additional  service  that  may  be  ordered  from 
July  1,  1893,  or  at  any  time  thereafter  dur- 
ing the  contract  terra,  whether  between  post- 
offices  and  railroad  stations,  between  post- 
offices  and  steamboat  landings,  between  post- 
offices  and  mail  stations,  or  between  the  sev- 
eral railroad  stations,  steamboat  landings, 
and  mail  stations  now  established  or  that 
may  hereafter  be  eatnblishea,  whether  caused 
by  tbe  establishment  of  new,  or  by  change  of 
site  of  existing,  postofBces,  railroad  stations, 
steamboat  landings,  or  mall  stations  within 
said  cities,  or  caused  by  the  alteration  of 
the  routes  made  necessary  by  any  other  rea- 

"^lie  etatementa  of  probable  additional 
service  that  may  be  necessary  on  the  routes 
under  this  advertisement  are  given  so  that 
bidders  may  be  as  fully  advised  as  possible « 
of  the  amount  likely  to  be   required.    It  j 
will  not,  however,  limit  the'liability  of  the" 
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eontiaetan  to  perfona  all  Bcrrice  that  msy 
iMttXDe  nacMsar;  wltlioat  adxlitioiutl  pay. 

"Bidden  tnnrt  inform  themselTea  of  tlie 
distartoes,  the  running  timo,  the  weiglit  of 
the  mafia,  the  condition  of  hilU,  atrects, 
toll  bridgtB,  feniea,  and  obstnictioiiB  of  all 
klnda,  whereby  expense  may  be  incurred, 
•ad  aa  to  the  probable  Increase,  additiODal 
•eirioe,  or  change*  likely  to  be  rendered 
nMeeaary.  Claims  for  additional  pay  baaed 
on  inch  grounda,  or  for  allied  mistakM  or 
miBappTehenaionH  aa  to  the  serviee  required, ' 
or  for  bridges  deatrc^ed  or  fenlea  discon- 
tinued, cannot  be  conaidered." 

The  stage  oompany,  haTiug  submitted  a 
proposal  under  thia  adverUaement,  was 
awarded  the  contract,  and  the  same  waa 
duly  entered  into.  Among  other  things  it 
was  stipulated: 

"To  take  the  mall  from  and  deliTor  H  in- 
to the  pofltoffices,  mail  atatfone,  and  cara  at 
fluch  points  and  at  aueh  houra,  under  the 
directions  of  the  postmaster  at  New  York, 
N.  Yi  approved  by  the  PoatmaBter  Generel, 
as  will  secure  despatches  and  oonnectiouH 
and  fadlitate  distribution,  and  at  the  con- 
traetor'a  expense  for  tolls  and  ferriage. 

To  perform  all  new  or  additional  or 
«lianged  covered  r^ulation  wagon,  mail 
messenger,  tranafer,  and  mail  station  aerr- 
Ice  that  the  Poatmaater  General  may  order 
at  the  ci^  of  New  York,  N.  Y.,  during  the 
oontract  term,  without  additional  compensa- 
tion, whether  caused  by  change  of  location 
of  postoffice,  stationa,  landing,  or  the  eetab- 
liabment  of  others  than  those  existing  at  the 
date  hereof,  or  rendered  necessary,  in  the 
Judgment  of  the  Fostmaster  General,  for 
any  cause,  and  to  furnish  sudi  advance  or 
extra  wagona  from  time  to  time  for  apedal 
or  advance  trips  m  the  Fostmaster  General 
may  require,  as  a  part  of  such  new  or  addi- 
tionaJ    service.'' 

After  the  contract  was  entered  Into,  Con- 
gresB  having  made  an  appropriation  for  the 
purpose,  a  new  distribution  station  was 
established  at  Forty-fourth  street  and  Lex- 
ington avenue,  in  the  city  of  New  York, 
known  ai  the  Industrial  building  station. 
ri  At  the  time  of  the  advertisement  for  pro- 
J  poaala,' which  resulted  in  the  contract,  to 
wit,  on  September  16,  1892,  the  service 
therein  referred  to  involved  the  carrying 
of  the  mails  for  approximately  973,S74.22 
miles  per  annum.  In  the  advertiaement 
bidders  were  notified  that  the  probable  an- 
nual increase  in  such  service  would  amount 
to  S,718.40  miles.  Between  the  time  of  the 
advertisement  and  the  time  when  complain- 
ant entered  upon  the  performance  of  his 
contract,  additional  service  was  required 
which  increased  the  amount  of  annual  mile- 
age to  1,012,604^(4  mil«a.  On  Auguat  22, 
1893,  an  order  waa  made  by  the  Second  As- 


aistant  Poatmastar  0«neral,  requiring  addl- 
titmaJ  mail  service  to  supply  the  mail  et»- 
tloa  at  Ferty-fourtfa  atreet  and  Lexiogtoa 
avenue,  as  per  certain  statemcnta  attached 
to  the  order,  and  a  further  order  was  mod* 
on  October  23,  1S93,  for  additional  mail  sta- 
tion aervice.  Under  the  arrangement  or- 
dered by  the  Department,  all  firat-class  mat- 
ter (lettera)  previously  collected  in  the 
district  of  Station  H  (removed  into  the  In- 
dustrial building  from  1G6  East  Fourth 
atreet)  continued  to  be  received  and  han- 
dled there;  mussed  matter  made  up  by  the 
states  for  the  East,  North,  and  West,  which 
had  previously  been  aent  to  the  general 
postoffice  for  distribution,  was  sent  to  the 
Industrial  branch  to  be  distributed.  South 
and  West  mail  was  taken  there  during  the 
period  within  suit  and  assorted,  and  all  of 
the  second-class  bulky  matter  of  publisher* 
above  Fourteenth  street,  which  had  former 
ly  been  received  at  the  general  poetofflco 
and  Station  0,  was  delivered  at  the  Indus- 
trial building;  also,  all  third  and  fourth 
class  matter,  mailed  in  uptown  stations, 
which  hod  previously  eome  to  the  general 
poatoffice,  waa  sent  to  the  Industrial  build- 
ing, relieving  the  general  postoffice  from 
handling  that  matter.  The  result  of  the  or- 
ders aforesaid  was  that  claimant  was  eom- 
pelled  to  increase  the  number  of  vrogon  trips 
from  October  26,  1S03,  to  February  fl,  ISSS, 
over  and  above  what  would  have  been  th« 
normal  increase,  and  Increased  the  distanca 
to  be  traveled  by  the  wagons,  over  and  above 
the -normal  increase,  311,030  miles  for  the 
period  from  October  6,  1B93,  to  February  0,^ 
1805.  5 

*  The  Industrial  building  waa  rented  in  ■ 
Mardt,  1803,  for  postal  purpoaes,  in  order 
to  relieve  the  general  postoffice,  which  hod 
become  inadequate  to  aooommodate  the  in- 
creased volume  of  business.  Station  H,  on 
May  1,  1S03,  was  moved  fnm  ISS  Eaat 
Fifty-fourth  street  into  the  Industrial  build- 
ing. In  connection  with  Station  H,  thera 
were  Inaugurated  in  the  premiaea  tlie  dis- 
trict departments,  variously  known  as  dis- 
trict stations. 

By  eatablishlng  the  distribution  atation 
in  Uie  Induatrial  building,  and  issuing  the 
orders  above  set  toiHh,  there  was  no  diminu- 
tion in  the  number  and  character  of  tho 
Tuna  to  and  from  the  general  postoffice,  nor 
was  the  mileage  at  said  general  postoffice 
thereby  diminished.  To  perform  this  extr« 
service  to  sxid  from  the  Industrial  building 
the  claimant  waa  required  to  purchase  from 
80  to  100  additional  horses,  and  from  32  fa> 
33  additional  wagona;  to  put  on  from  4(i 
to  46  new  runs,  and  to  employ  from  33  to 
60  additional  men, — drivers,  hostlers,  eta. 
The  orders  resulted  tn  such  increased  speed 
in  carrying  the  malls  fnmi  the  Industrial 
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building  to  M>me  of  the  rstlroad  ctAUona 
that  in  obcTing  tham  H  wu  neoeasar, 
TioUts  tha  city  ordinanoM  u  to  the  rate  of 
■{Med;  it  largely  inmaMd  the  wear  ajid 
tear  on  tlie  waBonaj  it  injnred  and  ahort- 
aaed  the  period  of  uaefulnew  of  the  horaea, 
•ome  of  them  dying  from  overexertion  in 
liot  weather  by  rea«OB  of  tha  fut  driving, 
made  neceeeary  by  the  short  time  allowed 
to  make  the  Tarioua  trips. 

The  inereaae  of  runs  to  tha  railroad  ita- 
tJoiu  outside  of  the  city  of  New  York,  made 
neoessary  by  the  establishment  of  the  extra 
service  from  the  Industrial  building,  in- 
creased the  necessary  expenditure  by  the 
alaimant,  in  the  matter  of  ferry  talis 
Uw  anm  of  00,050^2. 

At  no  time  prior  to  the  making  of  said 
Ud,  or  prior  to  entering  into  said  oontract, 
was  any  intimation  or  infonnatioa  given 
1^  the  defendants'  ofBoera  to  claimant  that 
they  eontemplated  or  intended  tbe  estabUah- 
S  ment  of  a  service  at  the  Industrial  building. 
7  *A  poetal  station  was  estabHshed  In  tha 
Indostrial  building,  and  the  contra^itor  was 
nquired  to  transport  tbe  mails  between  it 
and  the  various  railroad  stations  and  some 
postal  stations.  This  postal  station  was 
oonstituted  as  follows : 

"Station  H  was  moved  May  I,  1893,  from 
ila  location  at  No.  1G6  East  Fifty-fourth 
street  into  the  above-named  premises. 

Thereafter,  on  September  1,  1893  (serv- 
ice btsan  October  4,  1893),  there  was  Inau- 
gurated in  the  same  premises  and  in  oon- 
Bsetion  with  Station  H  the  distribntion  de- 
partment, wliich  was  variously  known  as 
IHstributiott  station,'  'Industrial  station,' 
and  'Statim  H  (distribution  department),' 
tad  the  two  together  were  sometimes  known 
as  Industrial  branch  station.' 

"Before  and  after  the  removal  of  Btation 
H,  as  above  stated,  it  was  in  all  respects  a 
branch  postoffice,  at  which  there  wete  eol- 
lectiona  and  deliveries  of  mail  by  carriers, 
distribution  of  mail  matter  for  despatch, 
ngistration  of  letters,  sale  of  stamps,  and 
tliS  issuing  of  money  orders. 

"Both  that  part  of  the  industrial  branch 
which  had  been  Icnown  as  Station  H,  and 
that  part  which  was  referred  to  as  'Dis- 
tribution station,'  etc,  were  situated  on  the 
•ame  floor  of  the  Industrial  building,  and 
wen  at  all  times  CMineeted  by  a  passage- 
way. Tbe  former  was  In  charge  of  a  super- 
intendent of  station,  and  the  latter  was,  un- 
til January  6,  1895,  under  tbe  direction  of 
an  assistant  of  the  superintendent  of  mails 
«f  ths  general  poatoffice.  Station  H  con- 
tinued the  eollectiixt  and  delivery  of  mail 
tiy  carriers,  tiie  sale  of  stamps,  the  registra- 
tion of  matter,  %nd  sale  of  money  orders, 
while  ths  distribution  departmsut  had 
afaaige  of  the  diatributioa  of  second,  third. 


and  fourth  dasa  matter.  Tb»  cotleetors  for 
Station  H  proper  earried  their  collections 
of  mail  directly  into  and  deposited  them  in 
Hm  distribution  department,  and  the  dis- 
tribution for  despatch  and  the  assortment 
for  dfy  delivery  were  made  there. 

"After  the  equipment  of  Industrial  brandi 
station,  aecond'Clasa  mail  matter  mailed  by 
publishers  and  originating  north  of  Four-  ^ 
teenth  street  was  mailed  at  that  station,  g 
•"This  mail  matter  had  previously  been  • 
mailed  at  the  general  postoffice  and  at  Sta- 
tion 0,  at  which  pmnts  ths  distribution  had 
theretofore  been  made  and  despatch  made 
to  the  several  railroad  stationa,  as  speeiflcal' 
ly  stated  in  the  advertisement.  Tbereaftar 
no  further  such  mailing  of  second-claaa  mat- 
ter was  made  at  Btation  0,  and  all  des- 
patches of  said  mailed  matter  tor  the  West 
and  New  England  states  and  to  end  from 
Grand  Central  station  were  made  from  the 
Industrial  brajich  station,  a  distance  of  ap- 
proximately 6  blocks,  instead  of  from  tbe 
general  postoffice,  31  miles  distant,  and 
from  Station  0,  1%  miles  distant,  as  tiiere- 

"The  congested  state  of  the  general  post- 
office  on  account  of  lack  of  adequate  space, 
for  tbe  remedy  of  which  Station  O  had  been 
established  some  years  before,  was  well 
known  for  some  time  prior  to  the  advertise* 
ment  and  proposal  for  this  serrice." 

The  advertisement  of  September  IS,  1892, 
containing  provision  for  covered  regulation 
wagon,  mail  messenger,  transfer,  and  station 
service,  which  was  made  a  part  of  the  con- 
tract, undertook  to  give  a  schedule  of  aerv- 
ice  probably  required  in  tha  city  as  the  aame 
existed  and  was  in  operation  on  August  15, 
1892,  aa  atated  in  the  advertisement,  "so 
that  bidders  might  be  as  fully  advised  as 
possible  of  tbe  amount  of  service  likely  to 
be  required."  Tbe  advertisement  inadvert- 
ently atated  the  service  between  the  Man- 
hattan Elevated  Railroad  station  and  the 
general  postoffice  and  certain  branch  sta- 
tions at  one  half  of  the  number  of  transfers 
actually  required,  consequently  the  stage 
company  was  required  to  perform,  and  did 
perform,  double  the  number  of  trips  speci- 
fied. 

In  the  performance  of  the  contract  certain 
foot  service  was  required,  which,  it  is  con- 
tended, was  not  included  in  the  contract, 
which  necessitated  479,BTG  trips  going  up 
and  down  steps  in  making  delivery  of  mail 
to  messengers  on  elevated  trains,  tbe  serv- 
ice requiring  the  employment  of  additional 
men  at  each  station.  ^ 

From  the  findings  of  fact  the  court  of  J 
claims  held  the  "complainant  entitled  to  re-  • 
cover  the  sum  of  008,483  aa  compensation 
for  the  additional  service  under  the  orders 
of  the  Department,  made  necessary  by  tbe 
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Matkn  vltk  Vm  IndwfarU  tnulding,  the 
MOB  fndiiAiv  VfiSOSi  «q>€M»w  inenrred 
t7  Oe  stage  eniipMi7  in  the  matter  of  fcnr 
toDa;  tlmt  %l*fi3B  beMnee  of  tlw  donbh 
•BTiea  leqnind  betireeu  th*  Mwliattea 
BefBted  BaOniad  and  ttw  genend  poatoffice 
■nd  wrtun  bnndi  poatoffices,  gnrwiag  ont 
of  Um  miatake  in  tlw  advertiaenient  in  aUt- 
tag  tlte  Bomber  of  tiipa  reqoiied  at  one  ball 
the  sctoal  number.  It  dimllowed  tbe  elafan 
for  eibs  compenaation  on  aeeomt  of  tbe 
foot  Mrriee"  reqnind  in  deU^erii^  ibm 
mall  npeUir*  at  the  elevated  railw^  at*- 
tfona.    W  CL  CL  440. 

At»i»tant  Attorney  OeiMntZ  Pnult  and 
Mr.  Jaaepk  Stewart  for  the  United  States. 

Mtnn.  A.  A.  HoeUlMC  Jr.,  and  J.  H. 
MeOawma  for  the  eta^  oompan;. 

Ur.  Jnatiee  D«r  delirered  tfaa  iqtinion  of 
the  eovrt: 

It  ia  tte  Bontention  of  the  pmnunent 
Ikat,  under  the  aotbority  of  the  pDatmaater 
General  to  nqnira  new  or  additaonal  mail 
BMaenger  or  tnnafer  eeTrice,  without  ad- 
tftlonal  emnpemation,  the  contractor  niigbt 
to  reqdred  to  perform  the  additional  aerriee 
■Mde  Mwary  bj  the  eetabliahment  ot  the 
Induatrial  building  branch  nnder  the  anthor- 
Ity  of  tbe  act  of  CongresB  of  Hardi  3,  1893 
(CT  SUt.  at  U  732,  chap.  213),  authorlting 
Oe  mtin^  of  the  bnilding  to  be  used  for 
general  portoffiee  pnrpoees  in  the  eitj  of 
Mew  Tork.  Tbe  flndings  of  fact  ertablieh 
that  thia  Indnatrial  building  brand  waa 
n»n  than  3  milea  distant  from  the  general 
poetolBoe,  and  waa  intended  to  and  did  trana- 
pBct  nearif  all  of  the  business  north  of  Four- 

•  teanth  street.     Tbis  neaesaitated  the  eanr- 

•  ing  of  the  mails,  not  only  from  the'general 
peatofflce  to  the  railroad  stations,  but  to  and 
Iran  tbe  branch  station  established  at  the 
Industrial  bailding.  In  order  to  perform 
thia  Krrioe  nnder  the  directions  of  the  De- 
partment, complsinant  was  required  to 
famish  BO  additional  horses,  more  than  30 
additional  wagons,  and  from  33  to  GO  addi- 
tional men,  requiring  an  additional  distance 
to  be  traveled  in  wagons,  over  and  above 
the  normal  increase,  of  311J)30  miles  for 
the  period  frcnn  October  G,  1893,  to  Februaij 
6,  189S,  and  to  pay  an  inereaaed  aom  tor 
faTTTing  tbe  wagons  acroaa  tbe  North  and 
Seat  river*  of  $9,950.22.  Oan  sueh  enor- 
nous  increase  of  the  service  required  and 
tte  CKpoisa  entailed  be  exacted  of  a  oon- 
tnMtor  who  had  agreed  to  perform  new  or 
additional  aervico  of  the  kind  specified  with- 
aat  additional  oompensationt  There  can 
to  no  donbt  that  the  purpoae  of  placing 
this  stipnladiHi  in  the  oontrnct  waa  to  re- 
quire tbe  perfonsaoce,  without  additional 


eumpenaation,  of  new  or  additional  aervka 
which  mig^  arise  from  improved  metboda 
In  tto  transactitni  c4  the  business  of  the 
PoatolDce  Department  and  in  Hie  increased 
■*— ""^  for  serrioe  resulting  from  the 
gmwth  and  developments  of  towns  and 
dtiea.  The  contract  gave  to  tbe  Postmas- 
ter Genera]  very  considerable  dU^retion  in 
'*<<'''g  for  additional  service  which  mi^ht 
result  from  these  causes,  without  compensa- 
tiou-  This  waa  well  illustrated  in  the  ease 
of  Slancns  v.  United  Stales,  19«  U.  S.  229, 
4B  Ii.  ed.  457,  25  Bnp.  Ct.  Rep.  £2>,  in 
which  it  was  held  that  while  the  Postmaster 
General  might  not  order,  under  such  a  con- 
tract, serviee  of  a  different  charaeter  not 
within  the  oontrsctnal  armngEment,  to 
might  order,  without  additional  eompenaar 
tJon,  a  diangc  in  the  serviee  which  requiind 
the  mail  to  be  taken  to  and  from  street  eai^ 
met  at  eroasings  instead  of  landings  and 
statitma.  In  that  case  it  happond  tto  bur- 
den npon  tto  contractor  waa  not  increased. 
But  in  tto  pneent  cane  we  find  more  aw- 
iee  required,  amounting  to  additional  nulo- 
age  tyt  hundrede  of  thousands  of  miles,  and 
tto  pajmBit  of  a  large  additional  sum  of 
money  for  ferrying  wagons  to  deliver  tto 
mails.  There  must  be  some  limit  to  ito^ 
service  whidi  can  to  required  without  ad-et 
ditional  compensation,  nndcr'tto  anthoritr* 
vested  in  tto  Poatmaster  General  by  tto 
eontnet,  to  call  for  new  or  additional  serv 
ice  of  tto  same  diaracter.  Otherwise  It  Is 
within  tto  power  of  tto  goverrunent  to  ndn 
a  contractor  l>y  new  and  wholly  nnantidpat- 
ed  demands,  which  caution  and  prudmee, 
however  great,  eould  not  tore  forneeiL  If 
thia  were  a  contract  totween  individnala, 
a  claim  of  tto  right  to  require  thia  vast 
amount  of  additional  work — evidently  not 
within  tto  contemplation  of  tto  parties — 
without  additional  compensation  would 
hardly  to  seriously  oitartained.  Tto  same 
principles  of  right  and  Justioe  whidi  pre- 
vail between  individuals  should  control  ia 
the  construction  and  canying  out  of  oon- 
traets  brtween  the  government  and  individ- 
uals. The  phrase  "new  or  additional  sarr- 
ice"  ia  not  one  of  exact  meaning,  defining 
tbe  precise  extent  of  the  obligation  incurred, 
and  permits  the  court  to  give  it  a  reason- 
able construction  with  a  view  to  doing  jua- 
tice  between  tbe  parties.  In  giving  a  prop- 
er ocmstruction,  tto  court  Is  required  to  ex- 
amine tto  entire  eontract,  to  consider  the 
relation  of  the  parties,  and  the  eireum- 
stances  under  which  It  waa  signed,  ChioofO, 
B.  1.  A  P.  R.  Co.  T.  Denver  d  R.  G.  R.  Oo. 
143  U.  S.  5SS,  eog,  38  L.  ed.  277,  281,  It 
Sup.  Ct  R^.  479.  It  was  said  by  Hr.  Jus- 
tice White,  in  O'Brien  t.  ifiller,  168  U.  8. 
287,  297,  42  L.  ed.  480,  47%,  18  Sup.  Ct. 
Be^  140,  144 1 
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■^M  fllBDuaitar;  taxtoa  of  interpretati 
li  not  tti&t  particular  words  ma;  be  bolat- 
odly  oonaidered,  but  that  tho  whole  oon- 
tract  must  be  brought  into  Tiew,  and  In- 
terpreted with  reference  to  the  nature  of 
the  obligations  between  the  parties,  and  the 
intention  which  tliej  have  manifested  in 
fonning  them.  Boardtnon  t.  Seed,  B  Pet. 
32B,  8  L.  ed.  415;  Chetapeake  S  0.  Oanal  Co. 
T.  BiU,  16  Wall.  04,  81  L  ed.  M." 

And,  npon  the  same  snhject,  Mr.  Jnitlce 
Bradley,  in  the  ease  of  Chetapeake  d  O. 
Canal  Co.  t.  BUI,  16  Wall.  B4,  00,  21  L.  ed. 
•4,  «7,  aaid: 

"We  ahonld  look  caTdollj  to  the  sub- 
stance of  *Uie  original  agreement,  .  .  . 
as  eoDtradittlnguisbed  from  its  mere  form. 
In  order  that  we  may  give  it  a  fair  and 
Just  conatrDction,  and  aacertain  the  sub- 
stantial intent  of  the  parties,  which  is  the 
fundamental  rule  in  tfae  omstruotion  of  all 


We  cannot  bellam  it  possible  that  tlie 
2  parties  to  this  coutraot  contemplated  the  ee- 
?  tablialuiMBt  of  a  new  poatal'departmant  in 
the  d^  of  New  Yoric  not  then  authorised 
bj  any  act  of  Oongress,  whiidi  should  so 
greatly  Increase  the  service,  requiring  i 
than  300,000  miles  of  additional  tranafer 
awice  and  nearly  110,000  of  additional 
penae  for  ferrying  during  the  time  eovered 
!■  the  suit.  I%e  gorentment,  in  Its  advcr- 
ttsanent,  had  stated  the  probable  additional 
annual  mileage  at  8,718.40  miles.  This 
may  be  presumed  to  have  been  a  fair  and 
fanpartioJ  estimate,  nude  for  the  benefit  of 
those  with  whom  the  goremmant  was  alMut 
to  contract,  notwithstanding  tli^  were 
warned  that  it  was  not  conclusive.  Hers 
is  nothing  ii^  the  record  to  ehow  that  it  was 
■ot  a  reaaonabls  estimate  in  the  light  of 
the  faote  then  known.  In  this  ease,  after 
the  contract  was  entered  into,  this  enormoui 
new  •eiriee,  dearly  not  intended  by  either 
of  the  partita  to  tie  rendered,  was  required. 
£i  this  instance  we  think  the  limit  ot  reason- 
ahls  requirement  under  the  new  and  addi- 
tional service  dausa  was  exceeded,  and  the 
■arvioe  required  cannot  Iw  hdd  to  be  with- 
in the  t«nus  of  the  eontraet  We  find  no 
trror  in  the  court  of  daims  readking  this 
Kmdusion. 

Z.  He  second  question  involved  is  aa  to 
the  right  ot  the  contractor  to  recover  be- 
Miisn  the  government's  advertlaemeut  for 
propoeala,  instead  of  stating  the  number  of 
•Ivrated  stations  to  be  servea  at  four,  which 
was,  in  fact,  the  number,  gave  the  number 
•f  statiou)  at  two,  thns  doubling  the  number 
•f  fadps  Deoeseaiy.  It  Is  true  that  the  ad- 
t  required  the  bidders  to  inform 
g  as  to  the  facts,  and  stated  that 
additional  oixnpensatieB  would  not  be  al- 
lowed for  Bilatakesi  but,  in  the  present  in- 


stance, the  government,  In  Its  advertisement, 
had  positivdy  stated  the  number  of  stations 
at  two.  Tho  contractor  had  a  right  to  pre- 
sume that  the  government  knew  how  many 
stations  were  to  be  served;  It  was  a  fact 
peculiarly  within  the  knowledge  of  tho  gov- 
emmoit  agents,  and  upon  which.  In  the  ad- 
vertisement. It  spoke  with  certainty.  We  do 
not  think,  when  the  statement  was  thus  un- 
equivocal, and  the  document  was  prepared 
for  the  guidance  of  bidders  for  government^ 
service,  that  the  general  statement  that  then 
contractor  muBt*investigate  for  himself,  and* 
of  nonreeponsibility  for  mistakes,  would  re- 
quire an  independent  investigation  of  a  faot 
which  the  government  had  left  in  no  doubt. 
We  think  the  court  of  claims  correctly  al- 
lowed this  itent. 

3.  As  to  the  compensation  for  the  so- 
called  "foot  service,"  for  carrying  the  mails 
up  and  down  the  steps  at  the  elevated  rail- 
road stations,  the  delivery  ot  the  mail  at  the 
foot  of  the  steps  would  not  have  been  sutfl- 
dent,  and  the  contractor  sgreed  to  deliver 
the  mail  into  the  postofBces,  mail  stations, 
and  ears.  The  statement  of  facte  shows 
tliat  the  preceding  contractor  had  delivered 
the  mail  on  the  platform  of  the  stations,  at 
the  door  of  the  ears.  We  think  the  con- 
tract was  not  exdusively  for  wagon  service, 
but,  reasonably  construed,  required  the  de- 
livery of  the  mail  into  the  elevated  stations 
in  such  wise  as  to  be  placed  in  the. cars,  and 
consequently  required  it  to  be  carried  up- 
stairs without  eitra  allowance  of  pay.  Wo 
And  no  error  in  disallowing  this  dalm  for 
extra  compensation. 

The  judgment  of  the  Court  of  Oloinu  it 
affirmed. 


STATE  OF  KANSAS. 
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OonstltntloBBl  law—An  e  p 
prlvtlece  of  vrltneases- 
imBiiiBltr. — Ths  danger  tliat  tbs  testimony 
given  In  an  eiamlnation  under  Eau.  Laws 
189T,  cbap.  2SS.  1  10,  might  [ncrimlnats  the 
witness  as  b  violator  of  the  Federal  anti- 
trust law,  and  ot  the  posslbla  use,  tn  a  Feder- 
al proBecatlon  lor  a  violation  of  auch  ststute, 
of  the  testtmon;  given  In  the  state  proceed- 
ing. Is  so  unsubataDtlal  and  remote  as  not  to 
make  an  Imprisonment  tor  reluBBl  to  testlfr 
a  deprivation  of  liberty  without  due  pracesi 
of  law,  where  the  statute  Is  eonatraed  bj  ths 
state  courts  to  render  material  onlj  such 
questlona  as  relate  to  transactloos  within 
tlia  itat^  and  grenta  full  immunity  from 
tn  the  state  eonrta 
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M  SUFBUE  OOUBT  BEPOBTES. 


Oor. 


I  IT  ESSOE  to  tlia  Baprane  Oooit  of  flu 
BMa  of  Kinwi  to  nri«w  ■  jadgmeiit 
aOxmiBg  a  Judgment  of  the  DUfarlet  Court  of 
ShawBM  Omitj,  in  tli«t  state,  tnpriMning 
R  person  tor  hij  refiul  to  t««tlf7  in  ui  ez- 
uninatioQ  nader  tbe  KaosM  aiititniat  Mt 
Afflrmed. 

See  MOW  otM  below,  a  Kn.  387,  76  Fk. 
»L 

Bt&tement  by  Ur.  Jnatfee  Paokkani 
He  plaintiff  in  error  leeka  to  review  tbe 
Judgment  of  tbe  supreme  court  of  the  state 
of  Kansaa,  affirming  a  Judgment  againit 
him  of  Imprisomnent  for  oontempt,  entered 
bj  direction  of  tbe  diatrici  court  of  Sltawnee 
•onnty.  In  that  state.  The  plaintafT  in  error 
had  been  duly  lobpsnaed  as  a  wiluesa  to 
appear  before  the  above  mentioned  district 
eotui,  and  was  examined  before  that  eonrt 
under  and  by  virtue  of  the  provistons  of  J  10 
of  chapter  265  of  the  I«WB  of  EuiMS  of  1897. 
Gen.   SttiL    1901,   |   7873.    The  sUtnte   Is 

^  blown  *•  the  Kansu  anti-triut  acL    Section 

>:  10  is  reproduced  in  the  matgjn.t 

■  *l!1ie  proceeding  waa  commenced  In  Sep- 
tember, 1003,  I7  the  attorn^  general  and 
eounty  attorney  of  Shawnee  county,  and 
those  officers  presented  to  the  court  their 
verified  application,  informing  It  of  the 
eciitence  of  combinations  of  peraona  en- 
gaged in  the  opeiation  of  ooal  mines  in 
Osage  eounfy  to  fix  the  priee  of  coal  at  the 
minea,  and  the  priee  to  be  charged  to  pur- 
ehasers;  that  the  members  of  the  oombi- 
natlon  met  at  a  place  in  Shawnee  eoun^ 
monthly  to  fix  the  minfanum  price  to  be 
aharged  for  coal,  and  that  they  would  not 
sell  coal  for  leaa  than  tbe  minimum  price 
ao  fixed,  and  that  the  agreementa  thua  en- 
tered Into  were  by  them  carried  out  and 
executed.  The  plaintiff  In  error  was  en- 
gaged In  operating  a  coal  mine  In  Oaoga 
eountr,  and  was  named  In  the  application 
aa  one  who  had  a  knowledge  conoeming  the 
exiatenee  of  the  combination,  and  a  aubpima 
was  thereupon  aaked  for  to  be  served  upon 

■  hira.    The  diatriet  Judge  granted  the  ap> 


plloatlon.  Tbt  tnbpcna  was  duly  aentS, 
and  the  plaintiff  In  enor  appeared  puna- 
ant  thereto  brfors  the  district  Judge  and 
anawered  aoroe  queEtuma  that  were  pro- 
pounded Mm  by  the  attorney  geaeral  or 
county  attorney.  Other  queatioDs  were  put 
to  him  in  rrialion  to  his  knowledge  of  the  ^ 
meetinga,  and  aa  to  the  existence  of  any  g 
agreement*  between  the  operstora  of  the  • 
ooal  mInea  of  Osage  eounty,  and  with  re- 
gard to  the  fixing  of  the  price  of  eoal 
to  be  sold  to  reaidenta  and  citizens  of 
Kanaaa.  Tbe  plaintiff  in  error  refused  to 
answer  these  questjona,  and  assigned  rea- 
aons  for  snch  refusal  at  some  length;  but 
the  chief  ground  now  relied  «n  in  **>{■ 
court  aa  forming  a  Federal  question  is  tiiat 
the  statute  vioUted  the  6th  and  I4th 
Amendments  of  the  Federal  Constitution  | 
that  tbe  statute  did  not  fumiah  a  Iwoad 
enou^  iodemni^,  and  tbe  judgment  of  im- 
priscmment  deprived  him  of  his  Uber^ 
without  due  proeeaa  of  law. 

The  court  held  that  the  axcnsea  givea 
for  declining  to  answer  were  iuaufficien^ 
and  thereupon  inatrueted  and  directed  Iha 
witnesa  to  answer  the  questions  propounded 
to  him,  but  be  still  refused  to  do  so. 
Whereupon  the  eonrt  found  him  gnilty 
of  a  direet  eontonpt  of  eonrt  In  refuaing 
to  answer  the  qneatian^  and  ordered  Uiak 
ha  be  committed  to  tha  Jail  of  Shawnaa 
iy  until  he  should  answer  them,  but 
not  b^ond  a  period  of  thirty  daya. 

Hie  plaintiff  In  nror  thai  appealed  fron 
tbe  Judgment  laudered  against  him  to  tha 
supreme  eonrt,  where  it  was  affirmed  In 
Hay,  1904.  Tb  reriew  that  Judgment  of 
affirmance  the  plaintiff  In  error  haa  brought 
"le  case  here  by  writ  of  error, 

JUwar*.  W.  H.  BoaslB^on,  Charles 
Blood  Smith.  /.  T.  PringU,  and  X.  S.  OO- 
luly  for  plaintiff  In  error. 

Uatan.  Edwin  A.  AnatiB.  O.  C.  Cola- 
nwm,  and  Otw  B.  Hungate  for  defendant  In 


F    *TS«cttim  10,  belni  |  7873,  Gen.   Btat.  1901. 

"The  several  district  courts  of  tbla  state  and 
the  Jndeta  tbereof,  shall  have  Jurtsdlctlon, 
and  It  shall  be  thetr  dntj,  upon  good  cause 
tfMwn,  and  upon  written  apptleatlan  of  the 
eountr  attomer  or  tbe  attomar  csneral,  to 
causa  to  be  Issued  br  the  clerk  of  said  eonrt 
sabpawas  (or  such  wttoeeses  as  ma;  be  Darned 
la  tbe  application  of  a  eonnt;  attomc?  oi  th*  at- 
tome;  fcneral,  and  to  cause  tbe  sama  to  be 
KTved  b;  the  aberiS  of  the  count;  where  such 
subimna  Is  Issued;  and  saeb  wltnaasss  shall 
be  oompelled  to  appear  before  snch  court  or 
Judge  at  the  ttma  and  place  act  forth  In  the 
snbpMna,  and  sball  be  compelled  to  teattf;  sa 
ts  sny  knowledK*  they  nia;  have  of  tbe  vio- 
lations of  an;  of  the  pnvlaloos  of  tbls  act; 


and  an;  witnesa  wbo  falls  or  refaaea  to  attend 
and  testtf;  shall  be  pnnldied  as  for  contempt, 
ss  provided  b;  law.  An;  petsoB  sabpcenasd 
and  examined  ahall  not  be  liable  to  criminal 
prosecution  (or  an;  violation  of  this  act  about 
which  he  ma;  testlf;.  Neither  shall  tbe  evl> 
denee  of  an;  snch  witness  be  nsol  acalnst  bin 
In  sn;  criminal  proceedlni.  The  evidence  ol 
all  wltneOM  so  subpnoaed  shall  be  taken  dowa 
b;  tbe  reporter  of  said  court,  and  ehall  ba 
transcribed  and  placed  In  the  hands  of  the 
coant;  attome;  or  tbe  general  attorae;,  end 
he  shall,  In  tbe  proper  Murta  at  once  proaccuts 
snch  violator  or  violators  of  this  act  M  tbs 
testlmoa;  k>  taken  aball  disclose.  WItneMss 
eubpansed  as  provided  for  In  tbls  aectlon  shsll 
be  compelled  to  attend  from  an;  couat;  ta  tb* 
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*  •  Vr*  Jnitlos  'i*»*'w*  ***j  nfter  twWm  tlu 
foregoing  ataXemeat,  deUrorcd  th^  opinio 
of   Use    oonit: 

Hw  inpreme  court  of  """""  )»■  beld 
In  tbla  MM  thftt  the  statute  under  which 
tho  plaintiff  is  erroT  w«i  ientenccd  to  be 
imprisoned  for  ■  contempt  of  court  w: 
T*lid  statute,  and  did  not  Tfol&ta  either 
the  Constitution  of  tbe  state  or  ol  the  Fed- 
eral goTemment 

One  portion  of  the  statute  In  question 
IWB  alreadT  been  passed  upon  by  this  court 
«nd  deoided  to  be  «  valid  pTovision 
eouBtrued  by  the  state  court,  fimtley 
Kantat,  196  U.  S.  447,  4S  L.  ed.  546,  26 
Sup.  Gt  Kep.  289.  The  decision  In  that 
•aae  has  no  application  to  the  seotion  in- 
Tolred  Iterein. 

It  is  contended  on  the  part  of  the  plain- 
tiff In  error  that  the  court  below  denied 
to  bim  the  protection  of  {  10  of  the  Bill 
«f  Rigbta  of  the  ConsUtuUon  of  Kansaa, 
«nd  also  denied  to  him  the  benefit  of  tbe 
pTOTisicH)  of  the  Eth  Amendment  to 
ConstitaUon  of  the  United  States,  that  no 
person  should  be  compelled,  in  any  erim- 
fnal  caw,  to  be  a  witness  against  himself, 
aad  also  that  he  has  been  deprived  of  the 
taie&t  of  the  14th  AmendmenL  We  are 
bound  bj  the  deeisioa  of  the  supreme  oourt 
of  W'an...  that  the  statute  in  question 
violated  no  provision  of  the  Constitution 
of  that  state,  and  that  it  waa  a  valid 
■totnte  BO  far  as  that  instrument  was  oon- 
eemed.  This  doctrine  is  familiar,  and  a 
few  of  the  many  cases  upon  the  subject 
are  cited  in  iSmttey  v.  Kanta;  100  U.  S. 
4«7,  48  L.  ed.  540,  26  Sup.  Ct  Rep.  ESg. 

It  has  been  so  frequently  held  as  not  to 
n  warrant  the  eitation  of  many  authorities, 

•  that  the  first  ten  amendments  to  the'S'ed- 
•ral  Constitution  operate  on  the  national 
government  only,  and  were  not  intended 
to,  and  did  not,  limit  the  powers  of  the 
states  in  respect  to  their  own  people. 
Bpiet  V.  tOinoU  {Em  parie  Bpiet)  123  U. 
B.  131,  31  L.  ed.  60,  8  Sup.  Ot  Rep.  21; 
BrowN  V.  Veu>  JerMy,  171!  U.  8.  172,  174, 
44  L.  ed.  110,  120,  20  Bup.  Ct.  Rep.  77. 
niat  portion  of  the  eth  AmendnuDt,  there- 
for^ already  dted,  has  no  applieatloa  in 
a  proeaeding  like  this,  in  a  state  court, 
nnder   a  state   statute. 

Tb»  plaintiff  In  error,  lio>waver,  oontends 
that  the  denial  of  his  el^tn  of  right  to 
reftMS  t»  answer  the  questions  was  in  vlo- 
latloii  of  the  14th  Amendment  to  tbe 
Oonatltutlon  of  the  United  States,  and  de- 
prived him  of  his  liberty  without  due  proo- 
sss  of  law.  This,  in  reality,  is  the  s^ 
question  In  tbe  ease.  He  eontends  tliat 
Ike  Immunity  granted  by  the  state  itat- 
■ts^  iriiQe  enforelng  the  giving  of  testl- 
■fioy   whidi   may    Incriminate    the   par^ 


interrogated,  as  a  violator  of  that  statute, 
is  not  (and  could  not  be)  broad  enotigli 
to  provide  immunity  from  prosecution  un- 
der tbe  Federal  antitrust  statute,  and  that 
compelling  bim  to  answer  questions  under 
such  circumstances,  which  might  incrim- 
inate him  as  a  violator  of  tbe  Federal 
antitrust  statute,  and  upon  bis  refusal  con- 
demning him  t*  imprisonment,  deprived 
him  of  his  liberty  without  due  process  of 
law,  within  tbe  meaning  of  the  14th 
Amendment,  and  the  statute  is  therefore 
void.  The  stats  statute  could  not,  of 
course,  prevent  a  prosecution  of  the  same 
party  under  the  United  States  statute,  and 
it  eould  not  prevent  the  testimony  given 
l)y  tbe  party  In  the  state  proceeding  from 
being  used  against  the  same  person  in  a 
Federal  court  for  a  violation  of  the  Fed- 
eral statute,  if  it  eould  be  imagined  that 
such  prosecution  would  be  instituted  under 
such  drcumstonoes.  Is  this  fact  fatal  to 
the  proceedtngT  We  think  not.  Assuming 
for  this  purpose  that  if  tbe  statute  failed 
to  give  sufficient  immunity  from  prose- 
cution or  punishment,  it  would  violate  the 
14tb  Amendment,  and  that  an  imprlson- 
mrait  I^  virtue  of  the  statute  would  be 
depriving  the  witness  of  his  liberty  without 
due  process  ol  lew,  we  ooms  to  an  exami- 
nation of  the  extent  of  tbe  immunity  ]d^ 
this  case.  « 

■Tho  question  baa  been  before  this  eourt* 
in  oases  simiewhat  similar  to  this,  although 
they  arose  under  Federal  statntei.  In 
Countalfnon  v.  Hitchoock,  142  U.  S.  S4T, 
35  L.  ed.  1110,  3  Inters.  Com.  Kep.  SIO,  12 
Sup.  Ct.  Bep.  196,  the  immunity  provided 
for  t7  S  860  of  the  Revised  Statutes  [U. 
a.  Ctonp.  Stat.  ISOl,  p.  661)  was  held 
not  to  be  broad  enough  to  enable  the  pros- 
ecution to  insist  upon  an  answer  from  ths 
witness.  In  the  subsequent  case  of  Broion 
V.  Walker,  181  U.  S.  G91,  40  L.  ed.  SIO, 
S  Inters.  Com.  Rep.  369,  16  Sup.  Ct  Rep. 
644,  the  statute  there  Involved  was  held 
to  afford  oomplete  immuni^  to  the  witness, 
and  he  was  therefore  obliged  to  answer 
the  questions  that  were  put  to  him,  al- 
though thty  might  toid  to  incriminate 
him.  In  that  case  it  was  contended  on 
tbe  part  of  tbe  witness  that  the  statute 
did  not  grant  him  immunity  against  prose- 
cutions in  tbe  state  courts,  although  It 
granted  bim  full  Immunity  from  prosecu- 
tion by  the  Federal  government.  This  con- 
tention was  held  to  be  without  merit. 
While  it  wa*  asserted  that  the  law  of  Con- 
gress was  supreme,  and  that  judges  and 
Murts  in  every  state  were  bound  thereby, 
and  that  tberofors  tbe  statute  granidng 
immunity  would  probably  operate  in  tbe 
state  as  wall  as  in  tbe  Federal  courts,  y«t 
still,   and   aside   from   that   view,   it   waa 
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aald  tliiit  while  tiiere  might  be  a  bare  pa*- 
■ibilily  that  ■  witneu  might  be  subjected 
to  Uie  erimlaal  laws  of  some  other  mv- 
ertlgntj,  it  vat  Dot  a  real  and  probable 
danger,  but  wa^  so  improbable  tliat  It  need- 
ed not  b}  be  taken  into  nccouot. 

The  aupreme  court  of  Etinsaa  has  held 
in  this  case  that  in  the  proceeding  under 
the  section  in  question  the  witness  can  only 
be  asked  material  questions  relating  to  in- 
formation regarding  any  alleged  violation 
of  the  statute  relating  to  transactions  with- 
in the  ttate,  and  that  it  would  not  be 
material,  and  consequently  not  permissible, 
to  ask  a  witness  in  relation  to  matter*  of 
interstate  commerce,  which  might  consti- 
tute a.  violation  of  the  Federal  antitrust 
«cL  llierefore,  the  opinion  continued,  if. 
In  the  course  of  an  eiajnination  properly 
made,  in  regard  to  transactions  nithin  the 
;tat«,  information  should  incidentally  b* 
fpren  which  might  possibly  be  used  in  a 
prosecution  under  Wie  Federal  act,  such 
possible  prosecution  did  not  operate  as  ■ 
nieasoD  for  permitting  the  witness  to  refuse 
?t«*answer;  that  it  could  not  be  presumed 
that  under  such  circumstances  any  Federal 
prosecution  uould  ever  bake  place,  and  that 
it  waa,  within  the  reasoning  of  Broion  t. 
Walker,  lei  U.  S.  GBI,  40  L.  ed.  819,  G 
Inters.  Com.  Rep.  369,  16  Sup.  Ct  Rep.  644, 
a  danger  so  unsubstantial  and  remote  that 
it  was  not  necessary  (as  it  was  impossible) 
for  the  statute  to  provide  against  it.  Wo 
rf^rd  this  as  a  sound  view.  We  do  not 
believe  that  in  such  case  there  ia  any  real 
danger  of  a  Federal  prosecution,  or  that 
inch  evidence  would  be  availed  ot  by  tbe 
government  for  such  purpose.  We  think 
the  legal  immunity  is  in  regard  to  a  prose- 
cution in  the  same  jurisdiction,  and  when 
that  is  fully  given  it  Is  enough.  The  prin- 
ciples underlying  the  provision  itself  have 
been  thoroughly  treated  in  the  above-cited 
eases,  and  it  would  be  out  of  place  to 
here   renew  their   discussion. 

We  are  of  opinion  that  no  Federal  right 
of  the  plaintiff  in  error  has  been  violat«d, 
and  the  judgment  of  the  Bupretne  Court 
of  Eansiu  mu>t,  therefore,  he  affirmtd. 


(19»  U.  8.  274> 

HENRY  FRE^'CH  (Substituted  in  plaen  ot 
Sarah  Woodward  and  John  H.  McOraw, 
ma  AdrainistratOT  of  the  Estate  of  H«iTy 
B.  Woodwsrd,  Deceased),  PIJ7.  m  Err^ 

B.  a  X4TL0R  and  Uda  R.  Tkylar.  HI* 


Wife,   and  J.   W.   MeConnaughey,  D.   F. 
UcConnaQghey,  and  C.  K.  UcConnuugh^. 

Error  to  state  eospt— Federal  qnentlaB 
—mimtrntorr  eOBBtractlOB.— A  decision  ot 
■  itale  court  that  the  formalltlea  required  hy 
the  tax  laws  wen  fully  obaerred  do«  not  pre- 
sent a  Federal  qaestliui,  where  tbe  conteutlaa 
Is  not  that  the  Blatult*  are  uuconBtltutioiia]. 
but  that  the  manner  of  their  observanca  waa 
a  denial  of  dn*  process  of  law. 


T  K  ERROR  to  the  Supreme  Court  of  tha 
-*-  State  of  Washington  to  review  a  judg- 
ment which  affirmed  a  decree  of  the  Superi- 
or Court  of  King  County,  in  that  state,  dia- 
mitsfng  ■  suit  to  quiet  title  to  teal  eatata. 
ZKtmtsseif  for  want  of  jurisdiction. 

See  same  ease  below,  33  Wash.  1,  73  Pm. 
TSS;  on  reheanng,  33  Wash.  11,  7S  Pac  046. 

Statement  by  Mr.  Chief  Justice  Fnlleri 
This  was  a  snit  to  quiet  title  to  certain 
real  estate,  hronght  in  the  superior  court  of 
King  county,  Washington,  by  Sarah  Wood- 
ward and  Sarah  Woodward  as  executrix  of 
Henry  S.  Woodward,  against  H.  C.  Taylor 
and  others.  Sarah  Woodward  resigned  her 
letters  as  executrix  and  John  H.  MeQraw 
was  appointed  admiiiiatrator  with  tbe  will^ 
annexed,  and  thereupon  was  made  a  enplain-^ 
tiff.  The  superior  court  entercd'a  decree  of* 
dismissal  and  plaintiffs  took  the  cause  by 
appeal  to  the  supreme  court  of  Washingtoiia 
which  affirmed  the  judgment.  33  Wash.  1, 
73  Pa&  TBS.  A  petition  tor  rehearing  wai 
filed  and  denied.  33  Wash.  II,  75  Fac.  MO. 
Henry  French  was  substituted  as  appellant, 
and  he  brought  this  writ  of  error. 
The  ease  is  stated  by  the  supreme  court 

"Several  causea  of  action  are  alleged  In 
the  eomplatnt.  Each  eailse  is  to  set  asids 
a  separate  deed  to  tiie  property  in  question. 
It  i*  necessai;  to  notice  only  the  first  caui* 
alleged.  For  some  time  prior  to  the  year 
1891,  Sarah  Woodward  waa  a  nonresident  of 
the  state  of  Washington,  and  Is  still  such 
nonresident.  She  wms  the  owner  ot  lot  8,  in 
blodt  11,  Maynaid's  plat  to  the  city  of  Seat- 
tle. This  property  was  assessed  for  general, 
state,  and  county  taxes  for  the  year  1991,  in 
the  name  of  C  Winehill.  It  does  not  appear 
that  the  taxing  officers  knew,  when  the  as- 
sessment was  made,  that  the  property  bo- 
longed  to  Mrs.  Woodward.  Subsequently 
the  taxes  for  that  year  became  delinquent, 
and  the  proper^  was  sold  in  IS94,  under 
th«  provisions  of  ths  nvrane  aet  of  189S, 
.    .    .    Tha  oounty  of  King  beoume  the  p«»> 
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du^ei.  Subseqamtly  tha  oousty  trans- 
ferred ths  ceitificotfl  of  sale  to  the  res  pend- 
ents, who  tbereafter  obtained  a  tax  deed. 
At  Uie  trial  of  the  cause  ths  lower  court 
held  that  this  t&z  deed  conrejed  a  valid 
title,  and  dismissed  the  action.  The  points 
i«lied  upon  b;  appellants  to  secure  a  re- 
versal are  that  the  property  was  not  as- 
Beesed  in  tha  name  of  the  owner,  that  no  no- 
tice of  the  sale,  or  of  the  expiration  of  the 
time  of  redemption,  or  of  the  application  for 
a  deed,  was  given  to  the  owner,  and  that, 
therefore  the  respondents  acquired  no  title 
to  the  land  bj  virtue  of  Uu  sale  and  tax 


Ur.  Twrman  O.  Abbott  for  plaintiff  in 

Ste»ar».  Rlobard  Baxe  Jones,  JeJferaoH 

Chandler,  and  William  S.  Brinker  for  de- 

^  fendants  in  error. 

*• 

?  *Ur.  Chief  Justice  TmUtx  dellverad  the 
opinion  of  the  court: 

We  understand  it  to  be  conoeded,  aa  It 
nuBt  be,  tliat  no  Federal  question  was  raised 
OB  the  record  prior  to  judgment  unless  by 
the  11th  clause  of  paragraph  6  of  the  flrst 
«ause  of  acUon  set  forth  in  tha  complaint. 
The  paragraph  asserted  In  substance  the  in- 
Talidl^  of  the  tax  deed  in  that  the  names 
of  the  real  owners  of  the  property  were  not 
given  and  the  name  of  a  person  was  given  as 
owner  who  was  not  such ;  that  the  return  of 
the  assessor  was  insufficient;  that  the  cer- 
tificate of  the  county  auditor  was  not  at- 
tached to  each  book  containing  the  tax  list; 
that  the  delivery  of  the  aaeessmeiit  rolls  to 
the  county  treasurer  was  not  strictly  in  com- 
pliance with  law;  that  the  names  of  the 
real  owners  were  not  given  in  the  "Tax 
Judgment  Bales,  Bedemption,  and  Forfeiture 
Becord;"  that  the  certificate  of  purchase 
was  insufficient;  that  personal  notice  of  the 
Application  for  the  tax  deed  was  not  given; 
that  the  affidavit  of  notice  was  insufficient; 
that  Taylor  had  not  paid  all  the  previous 
taxes;  that  the  signature  to  the  tax  deed 
was  not  sufficient.  Copies  of  certificates, 
sddavit,  etc.,  were  set  out  with  these  speci- 
fications. 

Than  followed  subdivision  11:  "That  all 
the  proceedings  in  this  paragra,ph  hereinbe- 
fore enumerated  was  and  were  in  violation 
of  article  6  and  the  1st  section  of  article  14 
«f  tha  amendments  to  the  Constitution  of  the 
United  States,  and  of  S  11  of  artide  1  of 
the  Constitutjon  of  the  state  of  Wasbingfton, 
in  this:  That  they  constituted  an  attempt 
to  deprive  plaintiffs  of  their  property  with- 
«ut  due  process  of  law." 

The  second  class  of  eases  In  which  the 
Judgments  and  decrees  of  state  courts  may 
bs  nB-examined  here  under  |  709,  Bev.  Stat 


(U.  &  Comp.  Stat  1901,  p.  STO),  eonsisU  of 
those  "where  is  drawn  in  question  the  valid- 
ity of  a  statute  of,  or  an  authority  exn^ 
ciaed  under,  any  state  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  trea- 
ties, or  laws  of  the  United  States,  and  thetZ 
decision  is  in  favor  of*  their  validity."? 
Clanee  11,  thrown  into  paragraph  6,  does  not 
allege  that  the  tax  acts  of  the  state  of  Wash- 
ington for  I8S9,  1890,  1S91,  or  1893  are  tn 
themflelves  in  conflict  with  the  Constitutioa 
of  the  United  States.  Their  validity  was 
not  drawn  in  question.  Nor  was  the  valid> 
ity  of  an  authority  exercised  under  the  stat* 
of  Washington,  for  the  power  to  hear  and 
determine  oases  la  not  the  kind  of  author- 
ity referred  to.  SefAell  t.  Dmnaret,  10 
Wall.  637,  19  L.  ed.  1007.  It  is  certain  aots 
of  county  officers  and  of  defendants  in  error 
that  are  attacked  by  the  clause  aa  tmoui- 
Btitutional. 


the  act  itself  is  not  sufficient  to  give  due 
process,"  but  he  insists  "that  the  manner  of 
otjservance  of  that  act  is  want  of  due  pro- 
cess;" in  other  words,  that  the  statutes  had 
not  been  complied  with.  But  the  state  su- 
preme court  held  that  the  acts  provided  for 
taxaUon  in  rem;  that  notice  was  given  as 
required ;  that  giving  the  name  of  the  owner 
was  not  essential  to  the  validity  of  the  as- 
sessment, and  that  the  county  officers  and 
defendants  in  error  had  fully  complied  witi> 
the  laws.  So  that  subdivision  11,  in  attadcr 
ing  tbe  proceedings,  only  objects  to  the  da* 
termination  of  questions  of  local  law  or  oi 
fact*  not  in  themselves  reviewable  hera. 
CaaHllo  v.  ifeConnico,  168  U.  S.,674,  683, 
42  Li.  ed.  622,  626,  18  Sup.  Ct  Rep.  229; 
Leigh  v.  Oreen,  193  U.  8.  TO,  43  L.  ed.  089, 
24  Sup.  Ct.  Bep.  390. 

In  Caslillo  v,  UeConnioa,  in  which  it  was 
held  that  it  was  not  tbe  province  of  tbe 
court  to  interfere  with  the  polity  of  ths 
revenue  laws  of  the  states,  nor  with  the  in- 
terpretation given  to  tbem  by  their  courts, 
and  that  an  assessment  could  not  be  regard- 
ed as  not  constituting  due  process  of  law 
within  the  I4th  Amendment  because  of  error 
as  to  the  name  of  the  owner,  if  the  stato 
law  might  have  dispensed  with  any  require* 
meut  of  mention  of  the  name,  Mr.  Justio* 

White  said: 

"The  vice  which  underlies  the  entire  argu- 
ment of  tbe  plaintiff  in  error  arises  from  • 
failure  to  distinguish  between  the  esseatioli 
of  due  process  of  law  under  tbe  14th  Amend- 
ment, and  matters  which  may  or  may  notn 
be  essential  under  the  terms  of  a  state  *»•% 
seseing  or  taxing  law.  The  two  ara'neither* 
oorrelatlve  nor  coterminous.  The  first — dua 
process  of  law — must  be  found  In  the  state 
statute,  and  aaimot  ba  departed  from  witb- 
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out  TioUtbg  tlu  OanatltnUon  of  th*  United 
StafM.  TIm  otlier  dependi  on  the  Uwm&k- 
ing  power  of  the  aUte;  uid,  la  it  U  wlel; 
the  leanlt  of  iueh  authoritr,  nuf  TftTf  or 
diug«  M  tba  Ic^islAtlTe  will  of  the  st&te 
•eea  fit  to  ordain.  It  follows  that  to  deter- 
mine the  exUtesoe  of  the  one — dne  proaen 
of  Uw — is  the  final  province  of  this  oourt, 
whilst  the  uoertainment  of  the  other,  that 
is,  what  is  merely  essential  under  the  state 
■tBtnt«^  is  a  state  quBeti<m,  within  the  final 
JniiHlictlon  of  omrts  of  last  resort  of  the 
■ereral  statea  When,  then,  a  state  court 
decides  that  a  putieular  tonnalit7  was 
WM  not  essential  under  the  state  statute, 
sadt  dedsim  presents  no  Federal  question, 
providing  always  tiiat  the  statute  as  thus 
amstmed  does  not  violate  the  Constitution 
of  the  United  States  by  depriving  of  prop- 
er^ without  dne  prooeaa  of  law.  This  par- 
amount requirement  being  fulfilled,  as  to 
other  mattesa  the  state  interpretation  of 
Its  ovn  law  is  eontroUlng  and   decisive." 

In  Leigk  v.  Oneen.  it  was  held  that  a 
statute  providing  for  taxaUon 
oonatitutionali  that  anmnuuy  methods  of 
■olsure  and  sale  oould  be  had;  that  the  court, 
having  jurisdiction  over  the  res,  might  pro- 
Med  to  adjndioate  the  right  to  the  prop- 
•i^;  that  ttie  same  could  be  sold  and  that 
n  tax  deed  bsned  thereunder  would  be  valid; 
and  that  such  prooeedinga  did  not  alwidge 
the  protection  guaranteed  hj  the  Constitu- 
tion against  the  taking  of  property  without 
doe  process  of  law. 

And  this  being  so,  It  cannot  be  soceesa- 
fnlly  doatended  that  the  right  to  due  process 
«t  law  under  the  14th  Amendment  wsa 
■pedally  set  up  or  claimed  by  this  11th 
dause,   and   denied   by   the   state   supreme 

It  is  said  that  Federal  questions 
raised  on  a  petition  for  rehearing ;  but  this 
is  denied,  and  tlie  petition  is  not  In  the  tee- 
or4  But  If  it  were  tru^  the  auggestlc 
eame  too  late,  though  If  tlie  supreme  oourt 
had  considered  and  dedded  such  alleged  Fed- 
»•  cral  questions,  wb  could  take  jurisdietit 
■  bnt  the'conrt  did  not  do  so.  So  sa  to  the 
petition  for  writ  of  error  frwn  this  oourt, 
or  the  assignments  of  error  here.  They 
form  no  part  of  the  lecord  on  which  it  is  to 
be  aseertalned  whether  the  state  eonrt  de- 
dded a  Federal  qneation.' 

We  are  »f  opinion  that  no  Federal  ques- 
tion was  raised  at  the  proper  time  and  In 
th*  proper   way,   and,   moreover,   that   no 
VMaral  qneation  was  lovolTtd  or  dedded. 
Writ  ot  « 
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UAST  HcCUinE,  by  Danid  Donahue,  Her 
Ouardlan  ad  Utem,  Appt., 


.  BemOTBl  •!  easiee— oases  »rlalaS 
BBder  Federal  iBiVrs. — A  question  d*- 
psndlos  tot  solution  upon  the  laws  at  the 
United  BtatM,  and  therelore  JuitlfrluK  re- 
moTSl  Iiom  a  state  to  s  Federal  elccutt  cour^ 
Is  Involved  In  a  salt  br  the  daasbter  of  a 
deceued  homestead  lettler  to  eetabllsb  ber 
title  nnder  the  opetatloD  of  tbe  itate  Iswi. 
OS  Bgslnat  bti  irUoir,  to  irhom.  In  aceordsnce 
witb  D.  B.  Bev.  Stat.  |  2291,  TJ.  B.  Conm. 
Stat  IWl,  pp.  1890,  1S84,  the  patent  bss 
Issoed. 
a.  Pabllo  laMda-TVatent  te  wld«w  af 
bOBCBtead  aettle^-velBtieni^The  doc- 
trine ot  relstlon  csnnot  succeisfull;  be  In* 
voked  to  confer  anj  right  or  Interest  In  the 
land  ondei  the  operation  ol  tbe  state  laws 
upon  tba  dsQgbtei  ot  a  decesied  bomestesd 
settler,  as  ssalnst  his  widow,  to  whom,  la 
sccordsBce  with  the  provliloiii  ot  U.  8.  Bev. 
Btst.  I  2291,  U.  B.  Comp.  Btst.  ISOl,  m. 
1390,  1SD4,  tbe  patent  bss  Isnud. 


AFPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
tA  review  a  decree  which  affirmed  a  decree 
ot  the  Circuit  Court  for  the  District  of 
Washington,  Bastem  Division,  sustaining  a 
demurrer  to  tbe  complaint  In  a  suit  .in 
equity  to  establish  title  to  real  proper^, 
whid  bad  been  removed  from  the  Supe- 
rior Court  in  and  for  Lincoln  County,  In 
that  state.     Ajfinnsd. 

Bee  same  case  below.  122  Fed.  688. 

The  facts  are  stated  In  the  opinion. 

Mr.  W.  XL  Onllea  for  appellant 

Uaatri.  Oeors*  Tnmei',  F.  S.  QravM, 
and  W.  0.  Orooea  for  appdiees.  ^ 

*Ur.     JusUce    MoKenna    ddivered    the? 
opinion   of   the   court: 

Suit  In  equity  to  establish  title  In  appd- 
lant  to  an  undivided  one  half  of  north- 
east quarter  of  section  B,  township  20  north, 
range  38  east,  Wsahington  meridian  2,  and 
for  aooounting  of  rents  and  profits,  and 
for  partition  brtwaen  appellant  and  sppel- 

It  waa  originally  brought  In  the  auperior 
court  in  and  for  Uncoln  conn^  in  the 
state  of  Washmgton.  A  dnnurrer  was  filed 
to  the  »«rn«ii<»J  eomplalntj  snd  a  peUtloa 
to  remove  tlie  suit  to  the  drcoit  court  for 
tba   district  ol  WMhingtoi^  aHtem  dirt 
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■ton,  on  the  ground  that  tttt  suit  involved 
tlia  eonstnieUon  of  fll  2291  ukd  ZSSZ  of 
the  Kerised  Statutes  of  the  United  States 
(U.  a  Comp.  Stbt.  1901,  pp.  1390-1394), 
ud  of  all  Btatutea  of  tbe  United  State* 
teUtIng  to  homesteads.  The  suit  wa« 
mored.  In  the  drouit  oourt  «  motion  was 
made  to  Temimd,  which  was  denied.  Hie 
demurrer  was  sustained,  and  appellant, 
electing  to  stand  upon  her  biU,  it  waa  de- 
creed that  she  had  no  right,  title,  or  in- 
terest in  the  Isjid.  118  Fed.  273.  The 
decree  was  afflnned  b^  the  dreuit  court 
of   appeals.     122    Fed.   6S8. 

The  facta  as  exhibited  hj  the  bill  of 
eomplalnt  are  that  appellant  is  the  daugh- 
ter of  William  UeCune,  deeeaaed,  and  hia 
wife,  Sarah  McCune,  now  Sarah  Donahue, 
Mid  the  stepdaughter  of  Daniel  Donahue, 
who  appears  aa  her  guanUan  ad  Uttm. 
William  McCune  and  hia  wife,  Sarah,  set- 
tled on  the  land  in  oontroverBf,  it  being 
ft  part  of  the  public  domain,  and  subject  to 
settlement  under  the  homestead  laws.  On 
the  4th  of  April,  1BB4,  McCune  filed  a 
^elaim  to  the  land  aa  a  homestead  in  the 
■B  proper  land  district.  In  the  same  jeai 
•  he  died  intestate, 'leaving  aurvlTiDg  as  his 
onl7  bdrs  appellant  and  hia  wife,  Sarah. 
They  eontinaed  to  reside  on  ths  land  until 
December  17,  1889,  upon  whidi  daf  the 
tnother  of  appellant  made  the  required 
ynot  of  fnll  oomplianee  wtUi  the  bocoe- 
ate«£  UwB,  and  on  the  Sth  of  March,  1891, 
a  patent  vaa  issued  to  her.  In  the  year 
189S  ibe^  having  become  Urs,  DoDahne^ 
acdd  and  conveyed  tlie  land  to  appellees, 
who  wait  into  poeaeasion  of  it  and  have 
been  in  possession  of  it  ever  since.  The 
nlns  of  the  land  is  $0,400.  The  patent 
fCdtes; 

"Whereas  there  has  been  deposited  tn 
tte  General  Land  Offloe  of  the  United 
States  a  certifloate  of  the  register  of  Uie 
land  (Ace  at  Spokane  Falla,  Waahington, 
tt  appears  that,  pursuant  to  the  act  of 
Congresa  approved  20th  Hay,  1862  [12  Btat. 
at  L.  392,  ehap.  7fi,  U.  S.  Comp.  Stat. 
1901,  p.  1338],  to  secure  bomeateads  to 
aetnal  settlers  en  the  puUie  domain,'  and 
the  acts  sni^lemeotal  thereto  the  daim  of 
Sarah  Donahue,  fonuerljr  the  widow  of  Wil- 
liam McCmts^  deceased,  has  been  eatabllshed 
and  duly  consummated,  in  oonformit;  to 
law,  for  the  south  half  of  the  northeast 
quarter  and  the  lota  numbered  one  and 
two  of  aeeticm  six,  in  township  twenty- 
flve  north  of  range  thir^-eigbt  of  Willa- 
mstte  taeridian  in  Washington,  aonteining 
ana  hundred  and  aisty-three  and  elgh'^-fonr 
hundredths  of  an  acre,  aooording  to  the 
oOeiB]  plat  of  the  survey  of  the  said  land, 
letumed  to  the  GeDsral  Land  Ofllce  V7 
the  SBrveyor  Qeneali 


"^ow  know  yis,  that  there  Is,  therefoTQ, 
granted  by  the  United  Statea  onto  the  said 
Borah  Donahue  the  tract  o{  land  above 
described,  to  have  and  to  hold  the  said  traet 
of  land,  Tith  the  appurtenances  thereof, 
unto  the  said  Sarah  Donahue  and  to  her 
hairs  and  assigns  forever." 

He  action  of  the  lower  courts  on  the 
motion  to  remand  and  on  the  merits  are 
attacked  by  appellant  to  a  certain  extent 
on  the  same  ground;  to  wit,  that  the  law* 
of  Washington  determine  the  title  of  the 
parties,  not  the  laws  of  the  United  States, 
liie  interest  In  McCune,  acquired  by  his 
entry,  it  is  contended,  was  community  prop- 
erty, and  passed  to  appellant  under  the 
laws  of  the  stat&  Sections  4488,  4489,3 
4490,*ana  4491  of  the  statutes  of  Washing-? 
ton  provide  that  property  and  pecuniary 
rights  owned  by  either  husband  or  wits 
before  marriage,  or  that  acquired  after- 
wards by  gifts,  bequests,  devise,  or  desoent, 
shall  be  separate  property.  Proper^  not 
so  acquired  or  owned  shall  be  oommunitT 
property,  and,  in  the  absence  of  testamen- 
tary disposition  ^xf  a  deceased  husband  or 
wife,  shall  descend  equally  to  the  legitimate 
Issne  of  his  or  their  bodies.  1  Ballinger's 
Anno.  Codes  A  Statutes.  Relying  on  these 
provisions  the  argunient  of  appellant  ia, 
and  we  give  It  In  the  words  of  her  oounaeli 

"When  William  MeCune  entered  thla 
land  he  had  not  the  l^;al  title,  but  he  had 
an  Immediate  equitable  interest  and  the  ex- 
clusive right  of  possession  until  forfeited 
by  failure  to  carry  out  the  terms  of  his 
entry.  United  Stats*  v.  Tuntsr,  64  Fed. 
228. 

"He  terms  of  his  entry  were  carried  eat. 
The  patent  issued  by  reason  of  his  entry. 
The  state  legislature  had  the  right  to  direet 
to  whom  that  equitable  right  and  Interest 
should  pass.  If  the  rights  and  intere»ta 
under  tiiat  entry  had  been  forfdted,  the 
state  law  would  have  no  effect  \tpoa  the 
title  to  the  land.  That  equitable  Interest 
ripened,  and  was  oonflrmed  by  the  patent." 

But  tills  Is  bt^ng  the  question.  What 
interest  arose  in  McCuns  by  his  entry, 
who  could,  npon  hie  death,  ful£l  the  con- 
ditions of  settlement  and  proof,  and  to 
whom  snd  for  whom  Utle  would  pass,  de- 
pended upon  the  laws  of  the  United  Statea. 
fienier  r.  Btnier,  147  U.  B.  242,  37  Ik 
ed.  162,  13  Sup.  Ct.  Bep.  244.  The  mo- 
tion to  remand  was  rightly  overruled.  On 
the  merits  yn  think  the  ruling  of  the  low< 
er  oonrts  was  also  right.  HnteMna<m  In- 
vest. Go.  V.  Oaldwll,  162  U.  &  85,  38  Ik 
ed.  3M,  14  Sup.  CL  Eep.  604.  fiomSey 
V.  Ban  Fnmoitoo,  84  U.  B.  4,  24  L.  ed.  3^ 
and  other  ease*  relied  on  by  appellant,  an 
not   In    point. 

Chapter  S,  title  82,  e<  the  Bevised  Sta^ 
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I  aaj  MitcT  pnbUe  Unda 
■a  ft  hoBMstead,  and  tlw  conditioiw  to  be 
olwuiiul  ■■  to  mtij  and  Bettlanent.  B7 
if  an  and  £292  it  is  prorided  u  folloin: 
S  "Sm  e2gL  No  tewtiacaU,  bowerer,  tbAU 
»  be  gifcn  or  p*teat*iHiMd  tlieicfoT  tintil  the 
CEplntlon  of  fin  jetm  from  the  d«t«  of 
■nd  antiy;  and  if,  «t  the  expirBtiou  of 
■oeh  time,  or  kt  any  Qme  vithin  two  jean 
ttMreafter,  the  penon  nwfcing  mdi  entrr, 
or,  if  ha  be  dead,  hi*  widow,  or,  in  caae  of 
bar  death,  hia  hein  or  deriaee,  or,  in  ease 
of  a  widtnr  wialtlny  each  cntt;,  her  heiia 
or  deriaee,  in  caae  of  her  death,  prorea 
bj  two  eredible  witneeeee  that  he,  she,  or 
th^  have  reaided  npon  or  cnltirated  the 
■ame  for  the  teim  of  flre  jean  jmniedi- 
■telj  •neoeeding  the  time  of  flUng  the  >iB- 
darit,  and  make*  affidavit  that  no  pari 
of  anch  land  haa  been  alienated  except  ma 
provided  In  aeetion  twentj-two  hundred  and 
dghtr-ei^t  (U.  a  Comp.  SUL  1901,  p. 
1I8S),  that  he,  ahe,  or  they  will  bear  tme 
alltgianee  to  the  goremmait  of  (.je  United 
Statea,  then,  is  meh  eaae,  he,  she,  or  tbej, 
if  at  that  time  dtizeu  of  the  United  States, 
dull  be  entitled  to  a  patent  aa  in  other  oaea 
provided  bj  law." 

"See.  2202.  In  eaw  of  the  death  of  both 
bther  and  mother,  leaving  an  infant  diild 
or  children  tinder  twenty-one  jean  of  age, 
the  right  and  fee  ihall  inure  to  the  benefit 
•f  each  infant  child  or  ehildren."  U.  S. 
Oomp.  Stat.  1001,  pp.  1390,  1394. 

It  requires  an  exercise  of  ingennlty  to 
eataUish  nnoertainty  in  these  proriaiona. 
They  saj  who  ihall  enter,  and  what  he 
■ball  do  to  complete  title  to  the  right  thus 
aeqnlnd.  He  maj  reside  npon  and  cnlti- 
vata  the  land,  and  tif  doing  so  is  entitled  to 
a  patent.  If  be  die,  his  widow  Is  given 
tike  right  of  residence  and  eultivatiini,  and 
*Uiall  be  entitled  to  a  patent,  as  in  other 
eases."  He  can  make  no  devoluttrni  of  the 
land  against  her.  Hie  statnte  which  gives 
him  a  right,  gives  her  a  right.  She  is 
aa  mneh  a  beneficiary  of  the  statute  aa  he. 
ne  words  of  the  statute  are  clear,  and 
express  who  in  torn  ihall  be  its  benefl- 
elariea.  The  contention  of  appellant  re- 
Tersea  the  order  of  the  statute,  and  gives  the 
flhildren  an  interest  paramount  to  that  of 
the  widow  through  the  laws  of  the  state. 

Tlie  law  of  the  state  ia  not  competent  to 
do  this.  A*  was  obeerved  by  Circuit 
Judge  Gilbert:  "THit  Uw  of  the  state  of 
IWaehlngtAn  governs  the  descent  of  lands 
A  Ijing  within  the  state,  but  the  question  here 
•  b  whether  there  bad  been  any'desoent  of 
land."  And,  against  applicatitRi  of  the 
state  law,  the  learned  Judge  dted  Wiloom 
W.  /aduott,  13  Pet  G17,  10  L.  ed.  273,  and 
Vernier  ▼.  fiemier,  14?  D.  8.  24t,  87  L.  ed. 
1B2,  IS  Snp.  CL  Bep.  244.    In  the  farmer 


it  was  said  that  wbaier^  the  qneetiatt  la 
whether  title  to  land  whid)  bad  been  tha 
property  of  the  United  States  hae  passed, 
that  qiustion  nnut  be  resolved  bv  the  laws 
of  tbe  United  Btatea;  but  that  whenever, 
aocording  to  thoee  lawn,  tbe  title  shall 
have  passed,  then,  like  all  other  property  la 
tbe  state.  It  is  rabject  to  state  legialatioo. 
In  Banner  v.  Bermiar  it  was  said  that  the 
object  of  H  2201  and  2292  was  "to  provide 
the  method  of  completing  the  honiestcad 
claim  and  obtaining  a  patent  therefor,  and 
not  to  establish  a  line  of  descent  or  rules 
of  distribution  of  the  deceased  entryman'a 
estate."  See  EaO  v.  Kuuell,  101  U.  S.  503, 
25  L.  ed.  820.  And  hence  it  was  dedded 
that  Mrs.  Donahue  took  the  title  free  from 
any  interest  or  right  in  the  appellant  under 
the  laws  of  tbe  state. 

Against  the  effect  of  the  patent  oonveriag 
title  to  Hia.  Donahne,  appellant  invokes 
the  doctrine  of  relation.  It  is  admitted 
"that  the  title  to  the  real  estate  In  tbe  esM 
at  bar  passed  and  vested  aocording  to  the 
laws  of  the  United  States  by  patent." 
Bnt  it  is  contended  that,  a  bmefldal  in- 
terest having  been  created  by  the  stata 
law  in  McCune  when  tbe  title  passed  out  of 
tbe  United  States  by  the  patent,  it  "instant- 
ly dropped  back  in  time  to  the  inception  or 
initiation  of  tbe  equitable  right  of  William 
MeCnne,  and  that  tbe  laws  of  tbe  state 
intereepted  and  prevented  tbe  widow  fnnn 
having  a  complete  title  without  first  emn- 
plying  with  the  probate  laws  of  the  statft" 
Thia,  however,  is  but  another  way  of  assert- 
ing tbe  law  of  the  state  against  the  law 
of  tbe  United  States,  and  imposing  a  lim- 
itation upon  the  title  of  the  widow  whidi 
{  2201  of  the  Revised  Statutes  does  not 
impose.  It  may  be  that  appellant's  eon- 
tention  has  support  in  some  expressioas 
in  tbe  state  decisions.  If,  however,  they 
may  be  eonstrued  as  going  to  the  extent 
coutmided  for,  we  are  unable  to  acc^ 
them  as  eontrolling; 

Deeres  affimed. 


Pwblle  land*— ooBtvwita  dvlns  otbeva 
th«>  tbe  pre-eniptor  beaeat  o(  •>- 
try. — A  eontraet  br  which  one  pracsadlac 
DDder  the  pre-emptton  law  ajread.  In  con- 
■IderaUoD  of  an  sttvance  ef  a  portion  ef  his 
(iiwnsea  to  be  tnenrrcd  In  pcrfecMnK  the  sn- 
trj,  to  pay  a  ipeclfled  sum  tor  loeatlDX  hba 
on  tbe  tand,  and  ■  fnrtlur  anioaiit.  to  be  da- 
temlned  br  tba  pioeceda  of  any  aala  wblcta 
be  might  BSka  after  aciialrlDC  title,  Is  aot 
tavalld,   ondcr  C.   0.   Bev.   Btat    |   3262,  is- 
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qalrlac  aTwy  pn-mptor  to  Duika  aflUUTlt 
btfOra  tatrj  that  *bi  bu  bM  aettled  upon 
■lU)  Improvad  mdi  land  to  Mil  tha  nios  od 
•paealatlaD,  bat  In  sood  fkltli  t»  appropriate 
U  to  hli  own  tselDBlva  dm  ;  and  tbit  ha  baa 
BOti  tUrectl;  01  Indirectly,  nude  uij  acree- 
mant  or  contract,  In  an;  wa/  or  manner, 
wltta  an;  penon  wbataooTcr,  b;  irblcb  tba 
UUb  whlcb  ha  might  aeqalra  trons  tha  cav- 
•mmant  of  tba  T3nited  Stataa  ahoald  tnnre, 
la  whola  or  In  part,  to  tha  bancSt  o(  an; 
person   excapt   blmaaU." 

INo.  (M-l 


IN  ERSOR  to  th«  Bupreme  Goort  of  the 
State  of  UijmetotA  to  review  &  judg- 
ment which  Affirmed  a  judgnient  of  tlte  Di»- 
tiiet  Court  for  the  Coiintj  of  Si.  Lonli, 
In  that  state,  in  favor  of  plaintlfh  in 
an  action  to  recover  a  portion  of  the  pro- 
ee«ds  of  a  sale  bj  a  patentee  from  the  Unit- 
ed States,  pursmmt  to  an  agreement  made 
before  entry.    Sffrmad, 

See  aane  ease  below,  SB  Blina.  367,  100  N. 
W.  1.  On  first  tqipeal,  lee  SI  Minn.  1,  ST 
H.  W.  430. 

Statement  hj  Vx.  Jottloe  Biwwert 
Bif  the  admissions  in  the  pleadings  in  tbls 
eaae,  on  Deoembar  1,  ISSO,  the  defendants  in 
•TTor,  together  with  one  Edmund  F.  Groes, 
as  parties  of  the  first  part,  entered  into  a 
eontract  with  the  plaintiff  in~  error  which 
stipulated:  "That  for  and  In  consf deration 
of  the  eovenants  hereinafter  menUoned,  the 
parties  of  the  first  part  agree  to  pay  on»- 
fdorth  of  iJl  expenses  aooruing  to  the  partj 
of  the  second  part  in  making  final  proof  to 
S.  W.  >4  of  the  N.  W.  U,  the  N.  Vi  of  the 
8.  W.  Vi,  and  the  S.  W.  M,  of  the  8.  W. 
K  of  sec:  14,  all  in  township  SB,  north  of 
range  19  west,  in  St.  Louis  conn^,  Minne- 
sota, and  reaeiving  titJe  thereto,  snd  the 
party  of  the  second  part  egrees  and  binda 
himself  to  pay  to  the  parties  of  the  first 
part  9100  In  cash  upon  the  delivery  of  these 
presents  for  locating  him  on  said  land,  and 
lie  farther  agrees  to  give  the  parties  of  the 
first  part  one-fourtb  part  of  the  price  and 
proceeds  that  may  hereafter  be  obtained  for 
the  sale  of  said  land  after  he  has  obtained 
title  thereto  from  the  United  States,  deduct- 
ing the  <me-fourth  expense  as  above  provid- 
ed, and  can  find  a  purchaser  for  and  sell  the 
•ame  at  its  proper  value." 
„  The  parties  of  the  first  part  fully  complied 
2  with  all  the  stipulation!  of  this  eontraol. 
a  The  plaintiff  In  error,  who  at  the'tima  of 
tlie  oimtraet,  was  proaeeding  onder  the  pre- 
■nptlon  law,  made  his  final  proofs,  and  on 
Deeember  IS,  1B81,  received  a  patent.  Oa 
October  18,  18SS,  be  sold  the  pine  timber  on 

a  8.  c^-c 


the  land  and  paid  to  tbe  partiM  of  the  lint 
part  one  fourth  of  the  amount  received  by 
him  therefor.  Edmund  F,  Qross  subsequent- 
ly assigned  to  Albert  F.  Gross,  one  of  the 
defendants  in  error,  all  of  bis  right,  title. 
and  interest  in  the  contracL  On  July  17, 
1902,  the  plaintiff  in  error  sold  and  con- 
veyed the  land  to  the  Onondaga  Iron  Com- 
pany. This  action  was  brought  in  the  dis- 
trict court  of  the  county  of  St.  Louis,  Minne- 
sota, to  recover  one-fourth  part  of  the 
moneys  received  by  him  on  said  sale.  Judg- 
ment was  entered  in  the  district  court  in 
ta.Tor  of  the  plaintiffs  (91  Minn.  1,  87  N. 
W.  430,  92  Minn.  3G7,  100  N.  W.  1),  wbidt 
was  affirmed  by  the  supreme  court  of  Minne- 
sota, and  thereupon  this  writ  of  error  waa 
sued  out. 

Ur.  Xtoser  S.  Powell  (or  plalnUtT  1b 


Mr.  Justice  Brewer  delivered  the  opinloii 
of  the  eonrt : 

The  ease  turns  upon  the  conBtmction  Ot 
the  oontrsct  and  its  allied  oonfiiet  with 
I  2202,  Rer.  SUt.,  the  pertinent  part  of 
whioh  iai 

"Before  any  person  claiming  the  benefit  of 
this  chapter  la  allowed  to  enter  lands,  he 
shall  make  oath  before  the  receiver  or  regis* 
ter  of  the  land  district  in  which  the  land  la 
situated.  .  .  .  That  he  has  not  settled 
upon  and  improved  such  land  to  sell  the 
same  on  speculation,  but  in  good  faith  to  ap- 
propriate it  to  his  own  exclusive  use;  and 
that  he  haa  not,  directly  or  indirectly,  made 
any  agreement  or  contract,  in  any  way  or  ^ 
manner,  with  any  person  whatsoever,  by  * 
which  tjie  title  wblch*he  might  acquire  from> 
the  government  of  the  United  States  should 
inure,  in  whole  or  in  part,  to  the  benefit  of 
any  person  except  himself." 

Tbe  defendants  in  error  Insist  that  the 
title  was  to  be  in  no  manner  affected  by  the 
contract;  that  it  was  simply  a  promise  on 
the  part  of  tbe  pre-emptor  to  pay  a  certain 
sum  of  money,  the  amount  thereof  to  be  de- 
termined by  the  proceeds  of  a  sale  which  ha 
might  subsequently  make ;  that  be  was  un- 
der no  obligationa  to  malce  any  sale,  and,  if 
he  did  not,  they  would  have  no  olaim  upon 
him.  On  the  other  hand,  tbe  plaintiff  In 
error  invokes  the  doctrine  laid  down  in  Aw- 
denon  v.  Carkin»,  135  U.  S.  483,  34  L.  ed. 
272,  10  Sup.  Ct  Rep.  905,  tiiat,  by  tha 
terms  of  tbe  oontra«t,  tha  title  which  ha 
acquired  from  tbe  govenunent  was  in  part 
to  inure,  indirectly,  at  least  to  the  other 
parties  to  tlie  contract.  He  insists  that  the 
purpose  ^  Congress  was  to  secure  to  tha 
pn-emptor  the  full  benefit  ot  the  proper^ 
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patented  to  Um;  Uut  tlite  pnrpiMe  U  «m- 
pluuiEed  by  the  um  of  tbe  worda  "direetly  or 
Indirectly;"  and  that  aoj  eootract  by  which 
Uiird  parties  w»ra  to  aeqnire  a  portfon  of 
the  proper^  or  a  share  in  tbe  proceeds  of 
anj  sale  of  tlw  proper^  iras  really  a  eon- 
tract  which  operated  indirectlj  to  transfer 
tbe  title  in  part  to  such  third  par^.  Un- 
der sneb  oonetmction  a  contract  by  which 
the  pre-emptoT  Bhonld  a^ree  to  mortga^  tbe 
land  after  acquiring  tlUe  would  be  void,  be- 
cause, on  failure  to  pay,  and  by  foreclosure 
of  tbe  mortgage,  tbe  mortgagee  might  ac- 
quire title. 

The  question  is  not  free  from  doubt.  The 
contract  did  not  directly  affect  the  title; 
that  was  to  be  absolutely  vested  in  the  pat- 
mtee,  undisturbed  by  any  clajtn  of  tbe  de- 
fendants in  error.  Es  was  not  bound  to  do 
anything  by  which  any  portion  of  tbe  title 
should  pass  to  them,  directly  or  Indirectly. 
On  tJie  other  hand,  its  effect  wu  to  cast  a 
limitation  on  the  full  beneflt  of  the  prop- 
erty, for,  while  the  patentee  was  under  no 
obligation  to  sell,  he  was  required  to  divide 
the  proceeds  if  and  when  he  made  a  sale- 
It  may  be  well  to  examine  the  decisions 
^of  the  oonrts.  Federal  as  well  as  state,  and 
iralsD  the  mlinga  of  the  Land  Department. 
•  Before  doing  so,  however,  wa  quote  tbe  ooi^ 
responding  provisions  of  the  Federal  stat- 
ute respecting  homesteads.  Bar.  Stat. 
U  22S0,  2Zei,  and  2296,  U.  S.  Comp.  Btat. 
leOl,  pp.  I3S9,  1390,  1398.  In  his  applica- 
tion for  a  homestead  entry  tbe  applicant 
must  mslce  affidavit  that  bis  "sppUcaUon  is 
made  for  his  exclusive  use  and  benefit,  and 
that  bis  entry  Is  made  for  the  purpose  of 
actual  settl«nent  and  cultivation,  and  not 
either  directly  or  indirectly  for  the  ne 
benefit  of  any  other  person."  And  before  a 
esrtificate  or  patent  is  issued  he  most  make 
affidavit  "that  no  part  of  such  land  has  been 
alienated,  except  as  provided  in  section  EES8 
(U.  S.  Comp.  SUt.  1901,  p.  ISSS),"  That 
section  refers  to  the  transfer  for  church, 
cemetery,  or  school  purposes,  or  for  the 
right  of  way  of  railroads.  The  land  shall 
not  "in  any  event  become  liable  to  the  satis- 
faction of  any  debt  contracted  prior  to  the 
IsBuing  of  the  patent  therefor."  [Rev.  Stat. 
I  2296,  n.  B.  Comp.  Stat  1901,  p.  1398.] 

Under  these  provisions  it  haa  been  held 
that  a  contract  to  conv^  tbe  whole  or  part 
of  the  land,  made  prior  to  the  perfection  of 
his  equitable  right,  by  one  seeking  pre- 
emption or  a  homestead.  Is  void,  will  not  be 
enforced  in  ttie  courts  {And«rton  v.  Oar- 
tint,  13S  U.  S.  483,  34  L.  ed.  272,  10  Snp. 
Ct  Rep.  906),  and,  if  known  to  the  Depart- 
ment^ will  prevent  the  passing  of  tbs  legal 
titles  Budi  has  be«n  the  uniform  ruling  of 
tbe  Land  Department,  aa  wdl  as  of  the 
eourta,  state  and  TedaraL 


With  'respect  to  a  mortgage  or  deed  of 
tniat  executed  under  like  circumstances,  tbe 
decisions  of  the  land  Department  have  been 
all  to  tbe  effect  that  such  mortgage  or  deed 
of  trust  is  not  an  alienation  within  tbe  scope 
of  the  homestead  statute,  or  forbidden  by  the 
pre-emption  law,  especially  where,  in  the 
case  of  a  pre-emption,  the  mortgage  is  given 
to  secure  money  borrowed  to  complete  the 
purchase  of  tbe  land.  See,  in  reference  to 
pre-emptors,  I>ar«on  v.  Wei^becker,  I  Land 
Dec  400,  Opinion  of  Secretary  Teller;  fis 
Boig,  6  Land  Dee;  340,  Opinion  of  Acting 
Secretary  "Muldrow;  Haling  v.  Eddy,  9  lAnd 
Deo.  337,  Opinion  of  Secretary  Noble;  Mur- 
dock  V.  Fergv4on,  13  Idnd  Dec.  198,  Opinion 
of  Secretary  Chandler.  With  reference  to  a 
homestead  entryman,  see  Mudgeft  y.  Dif 
Ttwpte  A  B.  R.  Co.  8  land  Dec.  243,  Opin-  w 
ion  of  Secretary  Tllaa;  Oaioson  y.'Biggint,* 
a  land  Dec;  S44,  Opinion  of  Secretary 
Smith;  E«ear  v.  Horde,  27  lAnd  Dec  143, 
Opinion  of  Secretary  Bliss.  In  addition,  see 
Laiofon  r.  Reynolds,  28  Land  Deo.  I6S,  la 
which  Secretary  Hibdiooi^  held  that  a  "writ- 
ten agreement  executed  by  a  homesteader, 
and  operating  as  a  mere  lease  of  a  part  of 
the  prnnises  and  the  grant  of  an  easement, 
tbe  use  of  which  would  tend  to  Improve  and 
increase  the  value  of  tbe  land  aa  a  home- 
stead, is  not  an  alienation  of  any  part  of 
such  land,  and  no  bar  to  the  perfection  of 
the  enbry."  See  also  Ktngttoit  v.  EohmMt, 
22  land  Dee;  234,  in  respect  to  an  entry  mi' 
der  ths  timber  and  stcme  act  of  June  3, 1879 
(20  Stat  at  L.  89,  chap.  161),  as  amended 
by  the  act  of  August  A,  1892  (27  SUt.  at 
L.  848,  chap.  376,  U.  S.  Comp.  8UL  1901,  p. 
1434 ) ,  tbe  provisitms  of  which  statute  In  ref- 
erence to  the  oath  of  tbe  applicant  are  simi- 
lar to  those  in  the  prfr«mption  act. 

There  baa  been  some  division  in  the  courts 
upon  the  question.  In  Bretoiter  v.  Uadden, 
16  Kan.  £49,  the  supreme  court  of  that  state, 
In  an  opinion  delivered  by  tbe  writer  of  this, 
beld  that  a  mortgage  given  ^  a  pre-emptor 
prior  to  tbe  entry  of  the  lands  was  voidt 
reaching  this  eondusion  largely  on  the  prop- 
osition that,  at  the  time  ths  pre-en^>Uan  act 
[6  Stat,  at  L.  463,  chap.  16]  was  passed 
(1841),  mortgages,  always  in  form  convey- 
ances, were  then  regarded  by  the  profession 
generally  a«  conditional  alienations.  To  like 
effect  were  the  early  rulings  of  the  supreme 
court  of  Hinnesota  (lieCue  r.  Smith,  9 
Winn  262,  86  Am.  Dee.  100,  Gil.  237; 
Woodburj/  V.  Dorman,  16  Minn.  338,  OIL 
Z72J,  though  Uiese  rulings  were  subsequmt- 
ly  distincUy  overruled  by  the  same  court. 
/on«*  V.  Tainter,  IS  Minn.  612,  Oil,  423j 
Latig  V.  Morey,  40  Minn.  396, 12  Am.  St.  Rep. 
748,  42  N.  W.  88.  Bat*  v.  Bukw,  6  Mont. 
442,  12  Pae.  922,  deciding  the  same  way,  was 
also  overruled  in  Korrie  y,  Ueaid,  12  Hoat 
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tSS,  S3  Am.  Bt  B^  B8I,  t9  Pu.  1I8I.  Tha 
laigt  nuLjarlt;  of  ttoU  d«d«Ioiu  follow  thoM 
btor  rulings.  Sm,  In  eaae  of  pre-emptloiii, 
IFitMW  T.  Jokn,  SI  Colo.  367,  C2  Am.  8t 
Sep.  246,  <0  Fm.  880  j  OkrUfy  t.  Dana,  34 
Cal.  G48;  Ohriaty  v.  Oono,  42  CU.  174; 
Camp  f.  Orider,  62  C&l.  SO;  and  in  rafennoe 
to  homeBteads,  Fuller  v.  Hunt,  48  Iowa, 
163;  IMofcvrton  t.  Sriigu,  147  Mo.  £3S,  48 
a  W.  825;  Wabar  r.  haidUsr,  26  Wuh.  144, 
t.BO  Am.  St.  Sep.  728,  66  Fao.  400;  Bpiea*  t. 
SVmibsrir,  71  WU.  279,  6  Am.  St  Bep.  211, 
•  87  N.  W.  417  J  SirJtaWia  T.-iomi&«B,  81  C»l. 
466,  BO  Am.  Dea  206;  Orr  r.  at«ioart,  67 
Cal.  £7S,  7  Ffto.  693;  fi'tarib  r.  I>uvaIZ,  7 
Okla.  213,  E4  Pm.  463.  In  OmU  ▼.  Bag 
Mfg.  Co.  83  Mia*.  800^  38  So.  GSl,  the  oourt 
held  Vbai  Uw  prohibition  of  th«  alienation 
of  public  land  by  partfea  who  hare  talcen 
Um  preliminkTj  stepo  to  ftoqtdre  th«  same 
under  the  homestead  lawi,  and  who  have  not 
perfected  their  atriea,  lias  reference  to  an 
•lieolate  aale  of  the  land,  or  eome  part  of  it, 
and  in  that  caae  the  leasing  of  treea  on  the 
land  for  turpentine  purpoMe,  and  the  sale  of 
trees,  waa  held  not  an  alienation  within  tlie 
F*— "'"g  of  the  ctatuta. 

Obrionslj,  the  trend  of  the  authorities  is 
■tron^7  in  favor  of  the  proposition  that  a 
■Bortgage  or  deed  of  trust  by  one  eeddng  an 
MOttf  imder  the  pre-«nipUon  or  homeatead 
laws  of  the  United  States,  made  prior  to  the 
perfection  of  hia  equitable  right,  Is  valid 
Tliese  authoritie*  would  fully  sustain  the 
dedslon  of  the  supreme  court  of  Minnesota 
In  the  preaent  cass. 

Farther,  in  the  auf»  at  bar,  there  waa  no 
mortgage,  deed  of  trust,  or  agreement  for  a 
qieclfle  lien  of  any  kind.  It  waa  simply  e 
promise  to  pay  money  in  eaae  of  a  sale  by 
Uw  patentee,  the  snonnt  of  the  payment  to 
be  determined  by  tlu  sum  reoeived  on  the 
sale.  It  waa  a  promise  whioh.  In  no  erent. 
Mold  be  enforced  against  the  land.  It  was 
only  a  personal  obligation  of  the  patentee. 
Jt  might  never  be  entoroeahle  against  him, 
and  aould  not  be  except  upon  his  sale  of  the 
land.  Of  eoune.  It  would  not  be  contended 
that  a  mere  promise  te  pay  money  by  one 
•eekiog  te  acquire  title  under  a  homestead 
was  not  binding,  and  if  the  only  effect  of  the 
contract  U  to  measure  the  sum  whioh  the 
patentee  agree*  te  pay  by  that  which  he 
may  reeeive  when  he  sells  the  land,  it  can- 
BOt  be  held  that  a  eontraot  haa  been  mndc 
for  an  alienation  of  the  title  in  whole  or  in 
pai^  or  that  the  land  was  not  aequired  for 
Iks  sola  nse  and  benefit  of  the  patentees 

n«  fudfmtnt  of  tha  Sitprsma  Court  of 
JNwiaaota  «aa«  rijiht,  and  it  U  a^prwud. 


The  potMT  to  ends  tbt  reetrleUons  im- 
posed by  Oongreea  upon  the  right  to  acquira 
land  by  pT««mption,  which,  ft  seems  to  me, 
must  result  from  the  oonstmotion  now 
given  to  the  act  of  Congress  as  applied  te 
the  contract  in  controversy,  causes  me  to 
state  the  reasona  for  my  dissenL 

There  ia  no  oontroversy  as  to  the  appllca* 
ble  etatute,  and  no  question  of  fact  as  to 
the  existence  and  terms  of  the  contract.  The 
bald  question,  therefore,  is.  Was  the  con- 
tract In  conflict  with  the  requirements  of  i 
2262,  Rev.  SUt.1 

By  that  section  the  pre-emptor,  before  be- 
ing allowed  to  enter  land,  was  obliged  to 
make  oath,  as  follows: 

"^lat  be  has  not  settled  upon  and  Im- 
proved sudi  land  to  sell  the  same  on  specula- 
tion, but  In  good  faith  to  appropriate  it  to 
his  own  exclusive  use;  and  that  he  >■»»  not, 
directly  or  Indirectly,  made  any  agreement 
or  contract.  In  any  way  or  manner,  with  any 
person  whatsoever,  by  which  tha  title  whidi 
ha  might  acquire  from  the  government  of 
the  United  Stetes  should  inuie  in  whole  or 
in  part  to  the  benefit  of  any  person  except 

By  the  aontraot  here  In  quesUon,  which 
was  entered  into  prior  to  the  mnlring  of  the 
stetuteiy  affidavit,  tlw  defendanta  In  error, 
and  one  other  person — whose  interest  has 
since  been  acquired  by  one  of  the  defend- 
ants in  error — agreed  to  pay  one-fourth  part 
of  the  expenses  of  the  plaintiff  in  error,  tha 
proposed  pre-emptor,  to  be  inoorred  by  him 
in  perfecting  his  entry,  ha,  on  the  other 
hand,  agreelog  te  pay  $100  in  cash  "for  lo- 
cating Iilm  on  said  land,"  and  binding  him- 
self to  give  to  the  other  parties  to  the  agree- 
ment "one-fourth  part  of  the  price  and  pro- 
ceeds that  may  hereinafter  be  obtained  for 
the  sale  of  said  land  after  he  has  obtained 
title  thereto  from  the  United  Statea,  deduct- 
ing the  one-fourth  ezpenas  aa  above  provid- 
ed, and  can  find  a  purchaser  for  and  sell  the 
same  at  Its  proper  value."  « 

*My  mind  cannot  perceive  how  this  con-? 
tract  can  be  held  valid,  testing  ite  provi- 
sions by  the  statutory  prohihitionH,  for  it  is 
settled  that  the  requirement  of  specific  stete- 
mente  in  the  affidavit  Implies  a  prohibition 
against  the  doing  of  that  which  the  pre- 
emptor  must  swear  in  the  affidavit  that  he 
had  not  done. 

Let  ma  consider  what  the  stetute  thus  ra- 
quires  tha  pre-ffltq)tor  to  swear,  in  oonnee- 
tion  with  the  oontroct,  in  order  to  test  the 
oonflict  between  them.  The  pre-tsnptor 
must  swear  "Uiat  he  has  not  settled  upon 
and  Improved  such  land  to  sell  the  same  on 
speculation,  bnt  in  good  faith  to  appropri- 
ate it  to  his  own  exclusive  use."  Could 
this  statement  have  been  tmtlifully  made  in 
view  of  tbe  agreement  lij  which  the  pra- 
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emptor  bound  falmaelf  sftAi;  his  parch&se.  If 
lie  sold  tin  land,  to  pay  to  tbe  otfaer  parties 
to  the  contract  one-fourtli  part  of  th«  pur- 
diaae  price  T  Further,  the  statute  requires 
the  pre^mptor  to  swear  "that  he  has  not, 
directly  or  indireetlj,  made  an;  agreement 
or  contract,  in  any  way  or  manner,  with  any 
person  whatsoever,  by  which  the  title  which 
he  might  acquire  from  the  government  of 
the  United  States  should  inure,  in  whole 
In  part,  to  the  benefit  of  any  person  except 
himself."  Waa  the  affidavit  made  by  the 
pre-emptor  in  tltis  case  true  when,  at  tlie 
tine  it  was  made,  he  had  executed  a  contract 
or  agreement  by  which,  when  the  property 
was  sold,  one  fourth  of  the  price  should  go 
to  the  tienefit  of  the  otfaer  parties  to  thii 
eontracti  Concede  that  technically  the  con 
tract  did  not  purport  to  be  an  agreement  oi 
the  part  of  the  pre^emptor  to  convey  the 
legal  title  to  one-fourth  part  of  the  lajid  to 
the  otlier  parties  to  the  sgreement,- 
In  reason  be  said  that  the  agreement  did  not 
directly  or  Indirectly  provide  that  the  title, 
when  acquired,  should  Inure  in  whole  or  in 
part  to  the  benefit  of  other  contracting  pai 
ties?  To  my  mind  the  statute  seems  s 
plain,  and  the  terms  of  the  contract  to  be 
■o  clearly  In  violation  of  Its  provisions,  that 
there  can  reasonably  be  no  room  for  eon- 
e  stradion. 

g  But  it  is  said  the  statute  simply  pro- 
■  hibits  agreements  on 'the  part  of  the  pre- 
emptor  hj  which  the  title  whidi  he  might 
acquire  would  inure  in  whole  or  in  part  to 
the  benefit  of  any  other  person  than  him- 
self; therefore,  to  constitute  a  violation  of 
the  statute,  it  must  be  found  that  the  con- 
tract bound  the  pre-emptor,  after  he  had  ac- 
quired the  land,  to  convey  a  one-fourth  in- 
terest in  the  title  to  the  land.  But  this  dis- 
regards the  fact  that  Qie  statute  expressly 
forbids  the  doing  of  the  prohibited  thing, 
either  "directly  or  indirectly;"  and  prohibits 
"any  agreement  or  contract,"  In  any  way  or 
Duuiner  whatsoever,  by  which  the  title  to  be 
derived  from  the  gOYernment  of  the  United 
States  should  inure,  in  whole  or  in  part,  to 
the  benefit  of  any  person  except  the  pre- 
emptor.  It  is  clear,  to  ray  mind,  that  the 
words  "directly  or  indirectly  and  in  any 
manner"  were  obviously  intended  to  emhraoe 
evasions  and  subterfuges  by  which  the  pol- 
icy of  the  statute  might  be  frustrated, — 
that  is,  the  prohibition  against  giving  to  an- 
other person  than  the  pre-emptor  the  benefit, 
in  whole  or  in  part,  of  the  results  of  acquir- 
ing the  land  from  the  United  States. 

In  Anderton  v.  Carkint,  13S  U.  S.  483,  34 
L.  ed.  272, 10  Sup.  Ct.  Bep.  906,  dealing  with 
an  affidavit  of  a  homesteader,  where  the  re- 
quirements were  less  stringent  than  exacted 
in  pre-emption  eases,  it  was  decided  that  the 
axistenee  of  an  agreement  to  convey,  after  I 


patent,  a  part  of  the  land  to  another,  waa 
void  as  against  public  policy.  To  me  that 
case  is  dedalve  of  this.  It  is  said,  howevei^ 
there  the  obligation  was  to  eonvey  the  Isjid, 
whilst  here  there  was  no  obligation  on  the 
part  of  the  pre-emptor  to  convey  or  to  sell 
the  land  after  he  acquired  it,  but  only  an  ob- 
ligation, if  he  did  sell,  to  pay  the  on* 
fourth  of  the  proceeds.  But  it  cannot 
be  meant  by  this  to  say  that  there  waa 
no  contract,  l>ecause  the  agreement  waa 
so  purely  potestative  on  the  part  of  tlw  pre- 
emptor  aa  not  to  imply  an  obligation,  since 
the  contract  is  enforced  by  the  decree  now 
rendered.  Suppose,  however,  that  the  eon- 
tract  could  be  divided,  and  held  to  imply  an 
obligation  to  pay  over  to  another  a  portion 
of  the  purchase  prio^  after  the  obtaining 
of  a  patent,  only  in  case  the  pre-emptor  ^ 
chose  to  sell, — does  such  construction  relievaM 
the  contract  from*the  prohibitions  of  the? 
statutet  It  seems  to  ma  not,  because  to  so 
hold  would  simply  be  to  permit  mere  form, 
and  not  substance,  to  cmtrol.  In  Potloelfc  t. 
Farmer^  Loan  A  T.  Co-  1ST  U.  8.  429,  M 
L.  ed.  7Se,  16  Sup.  Ct.  Rep.  673,  the  ques- 
tion was  whether  Congress  could.  In  levying 
le  tax,  include  as  part  of  the  tax- 
able income  revenues  derived  from  real  ea- 
was  held  that  it  could  not  be  done, 
because  substance  was  to  control;  and  that 
to  Include  rents  in  the  lueome  taxed  was  to 
impose  a  direct  burden  on  the  owner  of  the 
real  estate.  After  quoting  from  Co.  Litt, 
46,  the  declaration  "for  what  Is  the  land  but 
tlie  profits  thereof,"  and  a  passage  in  Jar- 
man  on  Wills,  sta^ng  that  a  devise  of  the 
rents  and  profits  or  of  the  income  of  lands 
passes  the  land  itself,  both  at  law  and  ia 
equity,  the  court  said  (p.  681,  Ik  ed.  p.  819, 
8up.  CL  Hep.  p.  880)  : 

"The  real  question  is.  Is  there  any  bsaia 
upon  which  to  rest  the  contention  that  real 
estate  belongs  to  one  of  the  two  great  classea 
of  taxes,  and  the  rent  or  income  which  is  the 
incident  of  its  ownership  belongs  to  tha 
other  T  We  are  unable  to  perceive  ao^ 
ground  for  the  alleged  distinction.  An  an- 
nual tax  upon  the  annual  value  or  annual 
user  of  real  estate  appears  to  us  the  same  in 
substance  as  an  annual  tax  on  the  real  es- 
tate, wbid)  would  be  paid  out  of  the  rent  or 

This  being  the  rule  settled  by  this  cour^ 
simply  aa  to  the  right  to  receive  the  fruita 
of  real  estate,  I  do  not  perceive  why,  in  view 
of  the  sweeping  prohibitions  of  the  act  of 
Congress,  the  existence  of  a  continued  oblige 
tion  to  pay  over  the  price  of  real  estate  t» 
another  person  when  sold  does  not  amount 
to  an  agreement  giving  to  sndi  ftntm,  at 
least  indirecUy,  an  inUrest  In  the  land  it- 
self. 

Having  said  that,  in  my  opinion,  then 
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wna  so  (unblgnlfy  la  Um  itfttnte  u  applied 
to  the  contract,  it  seema  to  me  unneoeuary 
to  eomider  the  decided  caaea.  But  I  refer 
briefly  to  them.  True  It  la  that  Uiere  are 
rulings  of  state  courts  and  of  the  Land  De- 
partment, holding  that  an  agreement  to  sze- 
cute  a  mortgage  upon  pre-empted  land  U 
not  irithin  tbe  prohibition  of  the  itatute. 
ff  When  the  opinions  so  holding  an  onalTzed 
JJ  it  will  be  aecD  that  they  proceed  upon  the 
■  theory'that  the  spirit  of  the  statute  does 
not  embrace  transactions  of  that  character. 
VoT  the  purpoMS  of  this  ease^  however,  It 
does  not  seem  to  me  essential  to  say  whether 
or  not  Buoh  rulings  are  oorreet,  as  an  agree- 
ment to  mortgage  to  repay  a  glTCn  sum  ad- 
vanced, to  enable  tbe  pre-emptor  to  improve 
MtB  land,  might  well  be  held  not  to  be  with- 
in the  spirit  of  the  prohibitions  of  the  stat- 
ute, and  yet  such  rulings  would  not  ba  con- 
trolling as  to  an  agreement  like  the  one 
here  in  question,  especially  if  the  contract 
ia  Mmstrued  as  amounting  to  a  perpetual 
flbligation  to  transfer  to  a  third  person,  up- 
m  a  aale  of  the  land,  a  given  portion  of  the 
price.  Such  a  oontract  at  once  puts  the  per- 
son in  whose  favor  it  is  made  in  the  atti- 
tude, not  of  a  lender,  entitled  to  receive  back 
Us  loan  with  simple  Interest,  bnt  in  the  po- 
sition of  a  speculator,  who  la  to  bene£.t  from 
the  enhancement  in  value  of  the  land  which 
may  arise  in  the  future,  without  reference 
to  the  amount  of  any  erpenditura  by  him 
mods,— a  character  of  transaction  which  it 
wsa  the  express  purpose  of  the  act  of  Con- 
greu  to  forbid.  Afyer*  T.  Onft,  13  Wall. 
S9fi,  20  L.  ed.  663.  .And,  from  anoUier 
point  of  view,  such  a  transaction  puts  the 
pre-emptor  maldng  It  in  a  position  where 
Us  plain  intorest  Is  not  to  improve  and  de- 
velop the  land  to  it*  full  capacity,  because 
the  labor  e^ipended  for  that  purpose  would 
idtimately  Inure,  in  ca«e  of  a  sale  of  the 
land,  to  the  benefit  of  a  third  person- 
Deeming  that  the  contract  in'question  was 
wiiliin  the  prohibitions  of  the  aot  of  Con- 
peaa,  and  void  as  against  public  policy,  T  do 
not  think  the  court  should  lend  its  aid  to 
Its  antoroement,  and  I  therefore  dissent;  end 
am  authorized  to  state  that  Mr.  Justice 
KeKenKft  and  Ur.  JusUee  Holmes  concur 
thaiein. 

OMV.B.  sei> 

WILLIAM  M.  BSTES,  Ippt, 
EICHAED  A.  TIMMONS. 


ntowi  ct  I.  and  Department— prr  J  nrr 
mm    rroBBd   for    a^Bltable    rellef^-Per- 

tmr  on  a  faearttit  before  the  Lead  Depart- 
nsnt  of  a  contest  orer  an  sntir  nnder  tlie 
iMHMateail  laws  la  not  ground  for  equltahla 


nllet  ocalnst   tli*   decision   of  tka  Dvait- 


Bulmilted  November  10,  J90S.    DetMei  No- 
vernier  tf,  190S. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  de- 
cree which  affirmed  a  decree  of  the  Distiiei 
Court  of  Pottawatomie  County,  in  that  ter- 
ritory, sustaining  a  demurrer  to  a  bill  in 
equi^  to  establish  a  trust  in  land  settled 
under  the  homestead  laws.    Affirrned. 

Bee  same  case  below,  IS  Okla.  S37,  7S  Pa«. 
S03. 

The  facta  ure  stated  In  the  opinion. 

Mr.  8.  D.  Ziiiekett  for  appellanL 

Mr.  J.  H.  ETeieat  for  appellee. 


*Mr.  Justice  HeKewut  delivered  the  opln** 
Ion  of  the  court: 

Bin  in  equity  to  declare  appellee  trustee 
of  appellant  of  the  south  half  of  the  south- 
east quarter  of  section  IB,  T.  10  N.,  R.  4  E., 
in  the  county  of  Pottawatomie,  Oklahoma. 
Appellee  holds  patent  of  the  United  States. 
The  charge  is  that  he  obtained  the  patent 
by  Imposition  and  fraud  practised  npon  the 
lAnd  Department.  The  trial  court  au>- 
talned  a  demurrer  to  the  bill,  and  entered  a 
Judgment  dismissing  it.  The  Judgment  was 
affirmed  by  the  supreme  oonrt  of  tbe  terri- 
tory.    12  Oklo.  S3T,  73  Pa&  303. 

The  essential  averments  of  the  bill  are 
that  the  land  is  a  part  of  Sac  and  Pox  res- 
ervation in  the  territory  of  Oklahoma,  which 
was  thrown  open  to  settlement  and  home- 
stead entry  under  the  homestead  laws  of 
the  United  Statu,  September  22,  1891, 
under  the  proclamation  of  the  President 
of  the  United  States,  issued  September 
16,  ISQl.  27  Stat,  at  L.  9Sg.  The  appd< 
lant  was  quali&ed  to  make  settlement  and 
entry  of  said  land,  and  immediately  aft- 
er 12  o'clodc  noon  of  September  22,  and  be- 
fore any  other  qnallfled  person,  settled  upon 
the  land.  Immediately  thereafter  he  com- 
menced to  erect  a  dwelling  bouse  and  estab- 
liahed  his  residence  thereon,  and  cultivated 
and  improved  the  same  in  compliance  with 
the  homestead  laws.  On  the  25th  Septem- 
ber he  made  a  homestead  entry  thereon  at 
the  land  office  at  Oklahoma  City.  Appellee 
filed  an  affidavit  contesting  the  entry.  In 
which  he  falsely  and  fraudulently  alleged 
that  he  made  settlement  on  the  land  Imme- 
diately after  12  o'clock  noon  of  September 
22,  1891,  and  prior  to  appellant.  The  coo- 
teat  come  on  for  hearing  on  the  0th  of 
July,  1S92,  and  after  hearing,  tbe  register 
and  receiver  of  the  local  land  office  held 
that  appellee  was  the  prior  settler,  and  ap- 
pellant's entry  was  canceled,  and  appeUee 
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WM  allowed  to  enter  tha  Und,  iSaj  21,  1894. 
^On  tlM  esth  of  September,  1894,  appell&nt 
a  filed  Ml  affidavit  of  aonteet  agBinst  appellee 
•  and  hie  entry,  •allqpng  that  appellee  wee 
not  qualified  to  niake  entij,  for  the  reason 
th«.t  he  entered  upon  and  occupied  the  land 
and  other  parte  of  the  reeerration  prior  to 
noon  of  the  22d  day  of  September,  IfiOl,  and 
after  September  18,  1891.  The  contest  waa 
heard  and  the  land  oCton  found  adversely 
to  the  contention.  This  ruling  was  affirmed 
nicceBBively  by  the  Commissicoier  of  the 
General  I^od  Office  and  the  Secretary  of 
the  Interior,  and  patent  iaaued  to  the  ap- 
pellee. The  appellant  all^ea  that,  upon  the 
hearing  and  trial  before  the  register  and 
receiver,  appellee  "wilfully.  Intentionally, 
and  fraudulently,  intending  to  deoeire  and 
niBlead  and  misinform  said  register  and  re- 
ceiver, procured  and  introduced  the  teeti- 
mony  of  witnesses, — W.  I*  Hartman,  Clar- 
ence Haitnuji,  Sam  Cole,  David  L.  Tim- 
mons,  John  Eaton,  and  H.  W.  Darrow,- 
yAo,  at  the  instigation  and  procurement  of 
the  said  defendant  (appellee),  testified  be- 
fore said  KgM/er  and  receiver,  in  substance 
and  effect,  that  the  said  defendant  did  not 
emtef  upon  or  occupy  any  of  said  lands  so 
opened  to  lettlament  aa  aforesaid  before  12 
o'elocfc  noon  of  September  22,  a.  d.  1891, 
and  subsequent  to  September  18,  A.  t>.  1S91, 
and  to  the  effect  that  they  were  with  said 
defendant  during  said  period  and  all  of  the 
time;  whioh  said  testimony  was  false,  and 
known  by  said  defendajit  to  be  false  when 
he  procured  and  introdueed  the  same." 
The  appellanc  also  alleges  that  the  Commis- 
sioner and  Secretary  of  the  Interior  were 
deceived  and  misled  aa  to  the  tacts  in  the 
case  by  eaid  falee  and  fraudulent  testimony. 
An  amendment  to  the  bill,  filed  by  permis- 
■ion  of  the  trial  court,  alleges  that  after 
testimony  waa  taken  in  the  contest,  and  be- 
fore any  decision  bad  been  rendered  by  the 
register  and  receiver,  appellant  filed  a  mo- 
tion to  reopen  the  hearing  in  said  contest, 
and  that  he  be  allowed  to  introduce  further 
teatinumy.  The  motion  waa  overruled,  and 
a,  motion  was  then  made  for  a  new  trial. 
Both  motions  were  supported  by  affidavits, 
and  it  is  alleged  that  the  register  and  re- 
ceiver were  influenced  to  overrule  the  mo- 
tions,  and  were  deceived  by  the  false  and 
a  fraudulent  testimony  of  appellee  and  his 
?  witnessee,  and  that  *aaid  officers  miscMi- 
■trued  and  misapplied  the  law,  in  that  the 
roles  and  practice  of  the  I^Jid  Department 
require  in  all  eases  where  fraud  or  perjury 
haa  been  oommitted  in  any  hearing  the 
•anu  shall  be  reopened  or  a  new  trial  grant- 
ed, whtoi  such  fact  ia  shown  to  the  offioa  or 
department  where  pending,  r^ardless  of 
teehnicalitiea.  A  like  anegatioo  Is  made  in 
ngard  to  the  nUInf  of  the  Commisaionv  of 


the  Oeneral  land  Office  and  the  Secretary  of 
the  Interior. 

One  of  the  affidavits  attached  to  the  mo- 
tions was  that  of  John  Eaton,  a  witness  in 
the  omtest  proceedings  for  appellee,  who 
testifled  to  the  settlement  of  the  latter  upoa 
the  land  on  the  22d  day  of  September,  1891, 
after  the  opening  of  the  reservation.  Eaton 
states  in  his  affidavit  that  he  made  his  dep- 
osition by  inducement  of  appellee  and  while 
be,  Eaton,  was  Intoxicated;  and,  coming  to 
reflect  upon  the  inj'uiy  he  had  done,  be 
voluntarily  reveals  his  perjury.  He  also 
states  that  he  was  not  in  Oklahoma  on  the 
22d  of  September,  but  was  in  Kentucky,  ar> 
riving  there  about  the  15th  or  !6th  of  Sep- 
tember. The  affidavits  of  his  brother  and 
nephew  corroborate  his  statement.  There 
is  an  affidavit  of  one  of  the  attorneys  for 
appellant  t^at  he  had  been  informed  before 
the  hearing  of  the  oonteet  by  appellant  that 
one  Oeorge  Stratton  knew  and  bad  svrom  in 
an  affidavit,  supporting  appellant's  affidavit 
of  contest,  tliat  he  was  with  appellee  on  the 
land  in  oontroversy  on  the  22d  day  of  Sep- 
tember, 1391,  and  was  told  by  appellee  that 
he  had  been  on  the  reservation  before  it  was 
opened.  Btratton  waa  written  to,  the  affi- 
davit states,  to  appear  at  the  hearing,  but 
did  not  appear.  The  affiant  tried  to  see 
Stratton,  hut  waa  prevented  by  inclement 
weather,  but  read  his  affidavit  to  him 
through  the  telephone,  between  the  town  of 
Wewoka  and  his  reaidenee.  He  replied  that 
the  affidavit  was  true.  He,  however,  refused 
to  oome  to  town  on  account  of  the  weather, 
and  the  notary  refused  to  go  to  Stratt^n's 
for  the  same  reason.  It  was  sUted  that 
Stratton  could  not  be  oommunicated  with^ 
earlier.  No  date  is  given  of  the  eommunl-A 
cation  with  Stratton.  The>affidavit  is  dated* 
Harcb  4,  1899.  The  officers  of  the  Land  D» 
partmcnt  held  the  showing  insufficient 

The  contention  of  the  appellant  is  that 
the  Land  Department  waa  Imposed  upon, 
and  that  this  impoeition  constitutes  a 
ground  of  review  of  its  decision  t^  tit* 
court*.  Oarland  v.  Wynn,  20  How.  6,  IB  L. 
ed.  801 ;  Barnard  v.  Ashley,  IS  How.  43,  IS 
L.  ed.  285;  Lytle  v.  Arkanaat,  22  How.  19S, 
16  L.  ed.  308;  Lindtey  v.  Hawet,  2  Black, 
5G4,  IT  I*  ed.  265;  Carr  v.  Fife,  156  U.  B. 
494,  39  L.  ed.  SOS,  IE  Sup.  Ct.  Kep.  42T;  04 
Oambra  v.  Bogeri,  189  U.  S.  119,  47  L.  ed. 
734,  23  Sup.  CL  Kep.  519,  are  relied  on  to 
support  the  contention. 

Appellant,  distinguishing  between  fraud 
and  imposition  practised  by  a  party  upon 
the  Lftod  Department,  makes  the  latter  a 
ground  of  jurisdiction  In  the  courts.  His 
case  demands  thia,  on  no  fraud  was  prao- 
tised  upon  him  to  prevent  him  from  fully 
preaenting  his  case.  He  admlta  that  a  find- 
Ing  of  facta  upon  contradlctoiy  testimony 
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U  eondnrive,  not  oal^  In  Ott  I«nd  Depaii- 
mant,  bnt  npon  the  eoorti.  It  is,  however, 
ia  effect,  oontended  tlmt  if  peTJmr  cut  or 
■hall  ba  imputed  to  the  witnewea,  the 
duiracter  of  the  dedsioD  changes  and  be- 
comM  levienrable;  and  this  not  in  an  mo 
parte  proceeding,  but  in  a  conteited  proceed- 
ing, irtiere  evcTTthing  waa  open  and  took 
place  upon  notice.  No  ease  jnatifiea  this 
extreme  view.  It  is  certainlj  not  called  (or 
1^  the  faets  of  the  ease  at  bar.  The  land 
waa  throm  open  to  entij  on  the  22d  day  of 
September,  1891.  Appellant  made  an  en- 
tiy  and  appellee  contested  it.  The  oonteat 
oame  on  for  hearing  July,  1BB2,  and  deci- 
aion  rendered  in  1894.  Appellee  then  made 
entry  and  appellant  inatituted  *  conteaL 
After  some  preliminary  iteps,  and  by  eon- 
sent  of  the  parties,  Uie  case  waa  set  for 
hearing  June  10,  1898.  There  waa  a  oon- 
ttnuanoe  until  Beptember  12,  and  another 
■ntil  the  E9th,  both  at  the  instance  of  ap- 
pellant. The  case  waa  doeed  October  28. 
Motion  to  reopen  the  case  was  made  Janu- 
ary 27,  1899.  Fire  witneesea  besides  Eaton 
and  appellee  testified  to  the  tatter's  qualifi. 
cation  to  enter  the  land.  At  the  hearing, 
October  12,  1698,  the  dlToroed  wife  of  Eaton 
teotifled  on  behalf  of  appellant  that  aha 
^knew  of  the  opening  of  the  Bao  and  Fox 
JJreMmtlon  for  aetUenient,  and  at  that 
■  ttme  •  she  and  Eaton  were  on  the  way 
to  Kentucky,  haring  started  in  July, 
1891.  The  attorney  for  the  appellant, 
fa)  tlie  aSdavlts  referred  to,  ezeuaed  hint- 
•elf  for  not  having  moved  for  a  contino- 
aaee  of  the  hearing  after  this  testimony 
was  given,  on  tiie  ground  that  he  oould  not 
give  the  name*  and  residenae  of  the  witnee- 
aee  hy  whom  Baton's  presence  in  Kentucky 
could  be  proven,  aa  required  by  role  24,  for 
the  reason  that  the  witnesa  had  informed 
him  she  did  not  know  any  person  who 
would  be  likely  to  know  the  date  other  than 
the  brother  and  relatives  of  Eaton,  and  they 
would  not  testify  without  his  consent  He 
gave  as  another  reason  that  be  waa  fearful 
if  he  disdosed  the  fact  that  he  waa  — ifing 
ovidence  In  Kentucky  Eaton  would  flee  the 
country;  and,  as  appellee  had  sought  to 
eanfuae  and  conceal  tiie  Identity  of  Eaton, 
the  flight  of  the  latter  would  make  the 
evidence  of  no  utility  to  appdlant.  In 
view  of  this  statement  of  the  proceedings, 
how  can  it  ba  said  imposition  was  practised 
opon  the  lAod  Department  T  A  great  deal 
•f  the  testimony  was  takto  in  the  presence 
of  the  Tester  and  receiver.  They,  as  offi- 
cers, given  by  law  the  da^  and  function  of 
judgment)  passed  upon  the  weight  of  the 
avidenoe,  Ita  eontradlctioDS,  and  the  Impn- 
tationa  to  which  it  and  the  witnesses  who 
gave  It  were  subject  They  exercised  a 
Uki  JadgnMit  npcm  the  new  teatlmoi^  which 


was  submitted  on  the  moUons  to  reopen 
and  for  new  trial,  upon  the  diligence  in 
procuring  It,  and  its  value  upon  the  issue 
between  the  parties.  They  considered  it 
and  dedded  against  it.  They  exerdsed  the 
judgment  which  the  law  Invested  them  with 
power  to  make.  Their  function  would  ba 
useless  if  it  did  not  extend  that  far,  and 
every  dedsion  they  should  make  could  be 
subjected  to  review  by  the  courts  by  » 
charge  of  perjury  against  a  witness. 
Against  such  power  of  review  the  decisions 
are  dear.  Vance  v,  Burbank,  101  U.  S.  514, 
2S  I.,  ed.  929;  United  Statu  v.  Uinor,  114 
U.  S.  233,  29  L.  ed.  110,  6  Sup.  Ct.  Rep.  839; 
Lee  V.  Johnaon,  116  U.  8.  48,  29  L.  ed.  670, 
0  Sup.  Ct  Bep.  249;  United  Statee  v, 
Throakmorton,  98  U.  S.  81,  25  L.  ed.  93. 
Deoree  affirmtd, 

(199  n.  3.  lU) 
lUBT  MABBL  BOQERS,  ippt^ 
9. 
HENBT  H.  PECK  and  Wilson  B.  LovelL 

1.  HabMu  oarpw— Federal  laterCei^ 
•■ea  witk  atata  BdiBtiitBt  ratio*  o( 
orlnlual  law^^Tha  Federal  coorts  will 
not  Interfere  tj  babeas  corpus  wttb  a  state 
tn  the  administration  of  Its  erlmlDal  law 
onlcas  tDndamaotal  ttshta  special!;  secored 
br  the  tMsnl  CouUtntlon  are  Invaded. 

M>  OaaaUtatloBal  lAvr*-dw*  proeasa  •! 
iB>BeaieB(  sMev  orlc- 
ter  exeewtt*a  •<  doth 
InemCDt  bj  the  state 
anthorltlee  psodinc  On  necotlon  of  a  death 
■aatenos  tfter  the  orlflnal  da;  flzed  lor  the 
azecctloa  of  that  asntenea  baa  passed,  even 
U  nawarranted,  Is  not  a  denial  of  tbe  due 
process  of  law  foaranteed  b;  tbe  14  th 
Amandnient  to  the  Federal   Cooitltatlon. 

8.  Constitutional  law— dae  process  •( 
laiv  Id  SKeealtoB  of  deatli  ■eateaee.-^ 
No  denial  of  the  due  process  of  law  inar- 
anteed  by  U.  a  Const  14th  Amend,  will 
reault  from  ths  ezeciitlon  of  a  deatb  asn- 
tenea beeanse  of  tbe  fallura  of  tbe  blgbsst 
state  court,  on  denjlQf  a  moUan  lor  a  new 
trial,  to  111  a  daj  for  eiecutlon,  where  the 
(ovemor  of  tbe  state  bad,  bj  a  reprieve, 
alreadr  deBoItelr  Bxed  the  Urns  for  axe- 
entlan  at  a  da;  wblch  had  not  arrived  whta 
ths  court  made  Its  decision. 

^  Constltvttonal  law-^a*  pros  ess  ot 
tow  ■■  provldlBK  for  appellate  re- 
view la  erlmlnal  cases..~Tlie  due  pro- 
cess of  taw  ccaranteed  br  V.  B.  Const.  14th 
Amend,  does  not  require  that  tbe  hlnbest 
stats  court  for  tbe  reriew  of  a  ooovlctton 
ot  capital  Crimea  be  held  In  an;  particular 
cennt7  of  that  state,  whatever  ma;  be  the 
regulremant  of  ths  state  Constitution  In  that 
respect. 

B.  Habeas  eorpoa— state  Interfereae* 
peadlaa  flaal  JadsaieBt. — A  reprieve  b; 
the  fovemor  of  a  state,  postponing,  ontU  a  . 
Bzed  dat^  ttw  scecatlon  of  a  death  sentence, 
evidently  granted  to  permit  the  prisoner  to 
appeal  to  tba  Soprems  Court  of  the  United 
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Btata  from  the  erdir  of  ■  dlitrtct  oodiI 
eytag  bib«u  eoryna,  li  not  »  proeeedlag 
agalntt  th<  prEaonw  within  tba  maanine  of  n. 
B.  Bar.  Stat.  1766,  ST  8Ut  at  I^  TBI.  cbsp. 
226,  V.  B.  Comp.  BUL  1601,  p.  687,  Dullltrlng 
any  ploc««^llg  BbsIuM  a  penon  Id  prison  or 
oonflned  or  raitralned  of  his  llbart;.  In  anr 
■tato  conrt,  or  br  antlnrlty  of  ui;  itata, 
pending  the  proc««dlDga  or  appeal  in  habaai 
•orpna  caan  In  the  Federal  eaart& 


APPEAL  from  tbe  District  Court  of  tba 
United  States  for  the  Dirtrict  of  Ver- 
mont to  review  an  order  denying  a  petition 
for  a  writ  of  habeas  corpus.    Affirmed. 
See  aame  ease  below,  ]3S  Fed.  961. 
The  facts  are  stated  In  the  opinion. 
iiettri.  Traor  I~  JeSords,  T.  W.  Ho- 
|«Ber,  and   F.   M.  Butler  for  appellant. 
Mr.  Clarke  C.  Fitts  for  appellee. 

y     Ur.   Justice  D^y  delivered  tha  opinion 

g»f   the   court: 

•  -The  appellant,  Mary  Mabel  Rogers,  having 
been  convicted  and  sentenced  in  the  county 
•onrt  of  Bennington,  in  the  state  of  Ver- 
mont, of  the  crime  ol  murder  in  the  first 
degree,  filed  her  petition  on  June  19,  IQOS, 
for  a  writ  of  habeas  corpus  against  the 
sheriff  and  super! ntendeot  of  the  state  pris- 
on, in  the  district  court  of  the  United 
Btatea  for  the  district  of  Vermont.  The 
petition,  having  been  heard,  was  denied 
Ml  June  22,  I90S.  From  that  order  an 
appeal  was  taken  to  this  court 

The  conviction  of  appellant  was  had  at 
the  December  term,  1903,  of  the  B4?nnington 
eounty  court,  and  she  was  sentenced  U> 
be  confined  at  hard  labor  in  the  stato 
prison  at  Windsor  until  the  3d  day  of  No- 
vember, 1904,  and  on  and  after  that  day 
to  be  kept  in  solitary  confinement  until 
Pebruaiy  3,  1{K>6,  on  which  day  the  should 
■offer  the  penalty  of  death  by  hanging. 
On  the  first  day  of  February,  IBOE,  the 
Governor  of  the  state  of  Vermont  reprieved 
the  execution  of  sentence  until  June  2, 
1006.  On  April  29,  1905,  the  appellant 
presented  a  petition  for  a  new  trial  to 
two  judges  of  the  supreme  court  of  Ver- 
mont. On  May  6,  I90S,  the  judges  made 
an  order  allowing  the  petition  for  new  trial 

R  to  be  filed,  and  fixed  May  10  for  the  hear- 

?  Ii^tthereot.  After  hearing  before  the  su- 
preme court,  sitting  at  Montpelier,  Waah- 
ington  county,  on  May  30  an  order  noa 
made  dismissing  the  petition,  and  refusing 
tha  new  trial.  Rogers  v.  State,  77  Vt.  464, 
61  Atl.  48S.  On  June  I,  1906,  the  execution 
of  sentcnca  was  ftuther  reprieved  by  the 


Oovernor  until  June  23,  1906.    ntereupott 

appellant  filed  her  petition  in  the  Federal 
court  for  the  writ  of  habeas  corpus,  which 
was  dismissed,  as  heretofore  stated.  On  the- 
date  of  the  dismissal  of  her  petition  (June 
22,  1905),  the  Governor  further  raprieved 
the  execution  of  the  sentence  until  December 
8,  1906.  The  appeal  to  this  conrt  was  allowed 
on  June  22,  1905.  The  petitioner  (appel- 
lant) averred  that,  by  the  various  proceed- 
ings in  the  state  courts  and  her  incarcera- 
tion In  the  prison  in  solitary  confinement, 
she  has  been  restrained  of  her  liberty  and  Is 
about  to  be  executed  without  due  process  of 
law,  guaranteed  tor  her  proti^ction  by  the 
14th  Amendment  to  the  Constitution  of  the 
United  States.  n 

•For  the  reversal  of  the  judgment  and  or-* 
der  of  the  district  court  of  the  United 
States,  discharging  the  writ  and  remanding 
her  to  the  custody  of  the  Vermont  authori- 
ties, appellant  relies  upon  the  following 
specifications  of  error: 

"First.  Because  the  petitioner  was  and 
Is  deprived  of  her  liberty  by  the  state,  and 
subjected  to  the  punishment  of  solitary  oo» 
finement  without  any  statute  authoriiing 
such  punishment,  and  without  any  sentenoe 
of  any  court  directing  such  punishment,  and^^ 
therefore  without  due  process  ot  law.  <• 

•"Second.  Because  the  supreme  oourt  of* 
Vermont,  having  taken  jurisdiction  of  the 
petition  for  a  new  trial,  and  having  failed 
to  comply  with  the  requirements  oflawin 
respect  of  ordering  a  stay  of  execution  and 
fixing  the  time  for  the  execution  of  the  pe- 
titioner, has  failed  to  fix  a  day  for  the  exe- 
cution, and  the  Governor  of  Vermont  has  no 
right  or  authority  to  fix  such  a  day,  and  the 
petitioner  is  being  held  to  be  executed  In 
accordance  with  a  precept  not  authoriied  by 
law,  and  which  is  not  in  and  of  itself  doe 
process  of  law. 

'^Iiird.  Because  the  state  of  Vermont, 
having  failed  to  maintain  an  appellata 
court  in  the  County  of  Bennington,  as 
required  by  its  Constitution,  bas  deprived 
the  relator  of  the  opportunity  to  be  heard 
by  a  court  of  competent  jurisdiction,  and 
thus  deprived  her  of  due  process  of  law. 

"Fourth.  Because  the  Governor  of  Ver- 
mont, having  issued  bis  order  requiring  ex- 
ecution of  the  petitioner  ou  December  S, 
while  proceedings  were  pending  in  the  courts 
of  the  United  States  for  her  relief  on  habe- 
as corpus,  said  order  of  the  Governor  Is  to 
be  deemed  null  and  void,  and  the  petitioner 
should  be  released  from  cubtody  thereun- 
der." 

We  shall  notice  these  several  assignmenti 
in  the  order  named. 

As  to  solitary  confinement  of  the  pris<m- 
er.  It  b  not  contended  that  she  was  not  prop- 
erly sentenced  in  this  respect  by  the  court  of 
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origiiwJ  Jurlsdletloo.  Tbt  •Mnte  tA  the 
■taU  of  VwmoBt  (Tt  Stat,  g  BOOT)  pn>- 
▼Um: 

"When  execution  ia  not  to  take  plMe  un- 
til after  six  months  from  date  of  aentenoe, 
the  court  at  the  lame  time  ihall  •entcnoe 
the  reapondent  to  hard  labor  In  the  stat« 
piiaon  or  houM  of  correction  nntil  three 
months  before  the  time  fixed  in  the  sentence 
of  death  for  execution  thereof,  and  shall 
a]so  sentence  him  to  solitary  conQnemeut  in 
the  state  prison  or  house  of  correction  from 
the  expiration  of  the  sentence  to  bard  labor 
nntil  the  time  of  execution." 

The  court,  in  sentencing  the  appellant  to 
be  hanged  on  the  first  Friday  of  Februarj, 
^  ISDS,  in  pursuance  of  this  statute,  imposed 
^  a  sentence  of  three  months  at  hard  labor  un- 
*  til  within'three  months  of  the  time  fixed 
for  the  execution,  and  three  months  of  sol- 
itary confinement  next  before  the  day  of 
axeeutlon. 

The  complaint  in  this  behalf  is  not  of  a 
sentence  alleged  to  have  been  imposed  in 
Tiolation  of  law  bnt  because  of  the  manner 
Id  which  the  appellant  has  been  kept  in  con- 
finement in  prison  after  the  original  day 
fixed  for  the  execuUon  of  the  sentence.  She 
alleges  that  she  is  suffering  solitary  con- 
Itnement  without  due  process  of  law,  with- 
in the  meaning  of  the  I4th  Amendment.  If 
she  is  held  in  sneh  confinement  by  the  state 
authorities, — which  the  record  does  not 
disclose,  the  oonSnement  shown  being  dose 
rather  than  solitary, — wa  are  of  the  opin- 
ion that  no  case  within  the  Federal  protec- 
tion is  made.  Re  Meil«]f,  134  U.  S.  160,  33 
L.  ed.  S35,  10  Sup.  Ct.  Bep.  3S4,  Is  dted  and 
relied  upon  bj  counsel.  That  ease  pre- 
sented an  entirely  different  question.  It 
was  there  held  that  a  sentence  under  a  state 
law  passed  after  the  commission  of  felo- 
nious homicide,  affixing  tiie  punishment  of 
solitary  confinement  for  a  period  of  six 
months  in  addition  to  the  death  penalty, 
was  an  ea  pott  facto  taw  within  the  mean- 
ing of  I  10,  article  1,  of  the  Federal  Consti- 
tution, and  therefore  void.  In  Boonejf  v. 
SortK  Dakota,  196  U.  S.  310,  49  L.  ed. 
404,  U  &up.  CL  Rep.  264,  it  was  held  that 
a.  iitatuto  which  substituted  dose  confine- 
ment in  the  penitentiary  for  a  period  before 
execution  longer  than  had  theretofore  been 
Withorited  for  confinement  in  Jail  was  not 
an  e»  pott  faato  law.  In  the  present  ease 
no  sentence  or  law  is  being  violated,  and, 
assuming  th«  appellant  t«  be  held  in  soli- 
tary oonflnement,  there  is  nothing  to  pre- 
vent her  having  relief  at  the  hands  ot  the 
•Ut«  authorities,  and  nothing  to  show  that 
the  appellant  is  being  deprived  of  her  lib- 
erty In  violation  of  any  right  secured  to 
her  by  the  Federal  Constitution. 

The  extent  of  the  right  of  tlw  Federal 


eonrto  to  interfm  by  the  writ  of  habeas 
corpos  with  the  proceedii^  of  oourta  and 
other  anthoritiea  of  a  state  la  carefully  de- 
fined by  statute.  When  a  prisoner  is  ia 
Jail  he  may  be  released  upon  habeas  oorpus 
when  held  in  violation  of  his  constitution- 
al rights.  Rev.  Btat  t  763,  U.  S.  Comp., 
Stat.  1901,  p.  502.  In  the  case  before  us,  n 
assuming  for  this  purpose 'that  the  appel-* 
lant  has  been  properly  oonvicted  and  sen- 
tenced of  one  of  the  gravest  offenses  known 
to  the  law,  she  is  properly  restrained  ol  her 
liberty  while  in  custody,  for  the  purpose  of 
making  the  sentence  effectual.  If  her  cus- 
todian is  improperly  restricting  her  freedom 
more  than  is  necessary  or  l^al  under  state 
law,  there  is  no  reason  to  suppose  that  the 
state  authorities  will  not  afford  the  neces- 
sary rdief.  And  certainly  there  is  nothing 
in  this  branch  of  the  case  to  justify  Federal 
interference  with  the  local  authority  in* 
trusted  with  the  keeping  of  the  prisoner. 

He  reluctance  with  which  this  court  will 
sanction  Federal  interference  with  a  state 
in  the  administration  of  ita  domestic  law  for 
the  prosecution  of  crime  has  been  frequently 
stated  in  the  deliverances  of  the  court  upon 
the  subject.  It  Is  only  where  fundamental 
righta,  specially  secured  by  the  Federal  Con- 
stitution, are  invaded,  that  such  interfer- 
ence Is  warranted.  Em  parte  Reggel,  U4 
U.  B.  642,  2B  L.  ed.  260,  C  Sup.  Ct.  Rep. 
I14B;  R*  Oonvvne,  137  U.  B.  624,  34  L.  ed. 
7SQ,  11  Sup.  CL  Rep.  ISlj  Allen  v.  Oeorgia, 
166  U.  S.  138,  41  L.  ed.  940,  17  Sup.  Ct.  Rap. 
G26;  iTod^son  v.  yormont,  1Q8  D.  S.  262,  42 
h.  ed.  461,  IS  Sup.  Ct  Rep.  80;  Brown  v. 
Nmo  Jtrtey,  ITS  U.  a  1T2,  44  L.  ed.  119,  20 
Sup.  Ct.  Rep.  77 ;  Rt  Frederioh,  140  U.  S.  70, 
3T  L.  ed.  6fi3,  13  Sup.  Ct  Rep.  703. 

As  to  the  second  assignment  of  error^^ 
arising  from  the  failure  of  the  anpreme 
court  of  Vermont  to  grant  a  st^,  and  fix 
time  for  execution  of  the  sentence  when  it 
entertained  and  denied  the  petition  for  a 
new  trial, — at  the  time  of  the  ruling  in  this 
behalf  the  prisoner  had  been  reprie^d  until 
June  2.  The  dedsion  was  made  before  that 
day  had  arrived  (May  30th).  It  is  difficult 
to  perceive  any  good  reason  for  requiring  the 
court  to  fix  a  time  for  sentence  which  was 
already  definitely  set  by  the  reprieve  of  the 
Governor.  It  was  the  opinion  of  the  su- 
preme court  of  Vermont  that  it  was  not  re- 
quired to  do  so,  and  this  decision  cannot  be 
reversed  by  Federal  authority.  It  has  been 
80  frequently  ruled  by  this  court,  that  it  is 
searcdy  necessary  te  dta  eases,  that  the  Fed- 
eral courta  will  not,  by  write  of  habeas  cor- 
pus, undertake  to  reverse  the  proceedings  of 
the  state  courte,  while  acting  within  their 
Jurisdiction,  under  statutes  which  do  notia 
conflict  with  the  Federal  Constitution.  Be^ 
'SJUftwya  Jdfiro  (SMhtya  Jugin  t.  BnUh)  * 
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140  n.  S.  291,  35  L.  «d.  SIO,  11  Bap.  Ct.  It«p. 
7I0i  Be  Wood  (Wood  t.  BnuX)  140  U.  S. 
278,  3B  L.  ed.  605,  11  Sup.  Ct  Sep.  738; 
Andrew  T.  Swarfs,  166  U.  S.  £72,  8»  L.  ad. 
422,  16  Snp.  Ct.  Rep.  3B0. 

Wliether,  when  tba  Gcremor  luid  innsd 
«  reprievB  whioh  carried  the  dAte  of  execu- 
tion beyonil  the  time  of  deeieion  In  the  bu- 
preme  oonrt,  lach  iicUan  rendered  imnecea- 
■ary  the  fixing  of  a  new  day  for  eiecniion, 
was  purely  a  question  of  atate  practice,  not 
controlled  1^  tha  Federal  Constitution  or 
Uwg,  and  upon  which  the  atate  court  had 
flaal  jurisdiction.  Lambert  v.  fiorretl,  169 
U.  S.  660,  40  L.  ed.  2SQ,  16  Bup.  Ct  Bep. 
13S. 

As  to  the  third  aaslgnment,  that  the  itate 
of  Yermont  had  failed  to  maintain  an  appel- 
late court  in  the  county  of  Bennington,  aa  re- 
quired b;  Its  Constituti<»,  and  therehy  da- 
prived  the  appellant  of  an  opportunity  to  be 
heard  in  review  hy  a  court  of  competent  ju- 
risdiction, the  state  has  tha  rig^t  to  deter- 
niae  for  itself  the  oourts  In  which  crime  may 
be  ptXMecuted,  and  the  appellate  tribunals, 
if  any,  to  which  such  causes  may  b«  carried 
for  review.  MeKant  t.  Durtton,  163  U.  S. 
884,  687,  38  L.  ed.  867,  868, 14  Sup.  Ct  Rep. 
B13.  Due  process  of  law,  guanutaed  by  the 
14th  Amendment,  does  not  require  the  state 
to  adopt  a  particular  form  (d  procedure,  so 
loDg  aa  it  appears  that  the  accused  has  had 
rafBdeDt  notice  of  the  accusation  and  an  ade- 
quate opportunity  to  defend  himself  in  the 
prosecution.  Louisoille  i  H,  R.  Co.  v. 
Behmidt,  17T  U.  8.  230,  44  L.  ed.  747,  20 
Sup.  Ct  Rep.  620;  WiUon  v.  J/orih  Carotiiia, 
169  U.  S.  S86,  42  I-  ed.  865,  18  Sup.  Ct. 
Rep.  436. 

The  appellant  had  tha  right,  by  the  laws 
of  the  state,  to  have  a  jury  trial  before  a 
competent  court  Upon  exceptions,  duly  and 
seasonably  taken  for  errors  of  law  alleged 
to  have  occurred  upon  the  trial,  the  appel- 
lant had  a  right  to  review  in  the  supreme 
court  (Vt  Stat  |  1001]  ;  whether  this  court 
should  be  held  in  each  oounty,  or  at  the  state 
capital  for  all  the  counties,  is  entirely  a 
question  of  state  procedure,  presenting  no 
Federal  question  for  review  here. 

The  fourth  assignment  of  error  calls  for 
the  consideration  of  |  766,  Rev.  Stat  of  the 
United  States,  as  amended.  27  Stat  at  L. 
761,  diap.  228,  U.  S.  Comp.  6Ut  1901,  p. 
697.  This  section  provides  in  substance  that 
M  any  proceeding  against  a  person  imprisoned 
7  or  confined  or  restrained*of  his  liberty,  in 
any  state  court,  or  by  authority  of  any  state, 
pending  the  proceedings  or  appeal  in  habeas 
corpus  cases  in  the  Federal  eourts,  and  un 
final  judgment  therein,  and  after  final  jui  _ 
tii«nt  of  discharge,  shall  be  null  and  void. 


The  oontention  for  tka  appellant  In  this  b» 
half  ii  that  the  ordar  further  staying  exe- 
cution of  the  sentence  by  the  Governor  of 
Vermont,  made  on  June  Z2,  1MB,  granting  a 
reprieve  until  December  B  of  the  same  year, 
was  mode  pending  the  habeas  corpus  pro- 
ceedings in  the  Federal  courts,  and  is  there- 
fore void.  The  order  of  reprieve  was  made 
on  June  22,  the  day  upon  which  the  writ  was 
dismissed  and  appeal  allowed  to  this  court, 
just  after  the  petitioner  was  rrmanded  to  tba 
custody  of  the  state  authOTitien,  and  very 
shortly  before  the  appeal  here  was  allowed. 
The  power  of  the  Qovemor  of  Vermont  to 
grant  reprieves  in  coses  of  murder  is  ample. 
Vt  Const  Amend,  art  S,  chap.  2,  3  11-  And 
such  power  is  neither  granted  nor  withheld 
by  the  Federal  Constitution.  Btorti  r. 
Matsachutetti,  183  U.  S.  133,  46  L.  ed.  ISO, 
22  Sup.  Ct.  Rep.  72. 

It  is  perfectly  apparent  that  it  was  eie^ 
cised  in  the  present  instance  for  the  very 
purpose  of  permitting  the  prisoner  to  appeal 
to  tills  oourt,  and  not  to  render  ineffectual  or 
in  anywise  interfere  with  the  jurisdiction 
and  orden  of  the  Federal  oourta.  StatutM 
should  be  given  a  reasonable  construction 
with  a  view  to  make  efi'ectual  the  legistativ* 
intent  in  their  enactment  The  object  of 
this  statute  is  apparent  It  requires  tha 
state  courts  and  authorities  to  make  no  or- 


juilgmunt  in  a  habeas  corpus  proceeding  in 
the  Federal  courts  {Re  Shibaya  Jugiro  [£M- 
buj/a  Jugiro  v.  Brvsh]  140  V.  8.  291,  3S  L. 
ed.  610,  11  Sup.  Ct  Kup.  770),  and  in  no 
wise  to  Interfere  with  the  judgment  if  it 
shall  reeult  in  a  restoration  of  the  petition- 
er's freedom  when  wrongfully  imprisoned 
or  restrained.  The  proceedings  annulled  are 
"against  the  person  so  imprisoned,"  etc 
Tbe  statute  aims  to  entirely  prevent  aetion 
which  shall  interfere  with  the  perfect  free- 
dom of  the  Federal  courts  to  inquire  into  the 
case  and  make  such  orders  and  render  audi 
judgment  as  they  shall  see  fit  m 

•The  reprieve  granted  has  had  the  effect* 
doubtless  intended  bv  the  chief  exccutivn  of 
the  state,  to  allow  the  eause  to  be  heard  n^ 
on  appeal  in  this  court  To  denominata 
such  an  order  a  proceeding  against  the  pris- 
oner would  do  violence  to  the  terms  of  tba 
statnto  and  defeat,  not  carry  out,  its  pur- 

We  are  unable  to  find  that  the  appellant 
has  sustained  any  violation  of  rights  secured 
by  the  Federal  Constitution  I^  the  proceed- 
ings of  the  executive  or  judicial  departments 
of  the  state  of  Vermont  The  final  ordar  it 
a/gnned,  mandate  to  issoa  at  once. 
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EASBT  DONOTAK,  Qtoigt  CUUbu, 
Ctuirles  Lewis,  U.  U.  Le^  Joseph  Ward, 
W.  H.  Ashlef,  B.  L.  Taflor,  L  Ganthier, 
L  Vaughn,  et  oL,  P«tition»n, 

PENNSY17AKU  OOMPANT. 


!•  OKrrtcra— «z(iIb*1>k  kaetanva  fr*iB 
r»UTr«7  atatloa  SBfl  sroBaOa.— A  mil- ' 
«aj  compuiT  whleb  bu  m*d«  an  airugv- 
nent  with  a  tranifcr  oompanj  to  Ianil>h 
at  Iti  pMiCDsCT  itatton  all  the  Tehldca  nec- 
tsurr  for  the  aeeoniDiodBtlon  at  tbe  puwn- 
nn  arrlTlnK  tbcr*  an  Its  train*  or  on  the 
train  of  otlin  railroad  oompanlta  mint  tbe 
■tatloD  may  lefallf  axclada  from  th*  atatloa 
and  depot  sronnd*  all  otbw  bsckmta  or  cab- 
men iceklnc  entrance  for  tbe  parpote  ol  Ma- 
tteltinf  for  IbemMlTes  Ola  coatom  or  pat- 
tonase  of  paaaengera. 

9,  <;Brrt«n— Inlerferenoa  \t  hBobmeB 
vrttfe  puecnvere  aBtaFlitv  «r  IcbtIbb 
rsUwar  ■tatlaa— LIcuised  baeknnn  or 
cabmen,  when  not  forbidden  by  valid  nmnld- 
paJ  regulatiotia,  may,  wltbln  reaaonable  limits, 
nie  tbe  public  sidewalk  Id  front  of,  adjacent 
to,  or  aboat  tbe  main  entcaoce  to  a  rati  way 
paaaenger  Itatton  In  proaecutlnE  tbelr  call- 
tng,  bat  ai«  not  euUtlad  to  eoagresate  npcm 
•Qch  ildewalk  n  ai  to  Interfero  with  tha 
Ingrea*   and   ciresa  ol   panencan   and   en- 

I.  iBjaBetlon— •aavojtt*  vamedT  mt  law 
— oontlDwoBB  iBjOFr^^Tha  Innfleqnaci  o( 
anr  remedj  at  law  Jnatlflea  InJanetlTa  relief 
atalnat  the  eonatant.  nniawfal  attempt  of 
barmen  and  cabmen  to  eiiter  a  ratlwa;  paa- 
■•nger  Matlon  and  depot  fronndt  to  Mllclt 
pationac*.  and  tbelr  uw  of  tbe  ildewalk  In 
front  of  tbe  atatlon  ao  ai  to  tntcrfet*  Dndnlj 
wltb  tbe  Ingrwi  and  erreaa  of  inmngeis 


ON  WTOT  of  Certiorari  to  tha  United 
Stat«s  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  Circuit  Court  for  the 
Northern  Distrirt  of  Illinoii,  Northern  Divi- 
sion, enjoining  cabmen  from  entering  a  rail- 
waj  station  and  grounds  to  solidt  custom, 
and  from  congregating  upon  the  sidewalk 
In  front  of  the  station  bo  as  to  interfere 
with  the  ingress  and  egress  of  passengers 
knd  employees.     Affirmed. 

See  same  case  below,  60  C.  C.  A.  108,  124 
Fed.  1016.  On  first  appeal,  61  L.  B.  A.  140, 
67  0.  C.  A.  3S2,  120  Ped.  21S. 

The  facta  are  stated  in  the  opinion. 

Uesirs.  Riehard  J.  Cooney  and  Jamei 
B.  Ward  for  petitionera. 

Uettrg.  Edsar  A.  Baaoroft,  Frank  J. 
Loetoh,  and  Ohartet  F.  Loetoh  for  respond- 


Mr.  Justice  HarlM  dallTered  tbe  opin*^ 
ion  of  the  oourt:  « 

'This  suit  iavolvee  soma  questions  ai  to* 
the  nlative  rights  of  the  parties  in  the  use 
of  a  railroad  paasenger  station  and  depot 
grounds,  and  io  the  use  of  the  public  side- 
walk and  street  adjacent  to  such  station 
and  grounds. 

The  facta  out  of  which  the  eontrovcrsj 
has  arisen  are  dearly  established,  and  ma; 
thus  be  summarized: 

Bf  a  lease  executed  in  1871  the  Tenmjl- 
vanls  Company,  a  corporation  of  Pennsyl- 
vania, engaged  in  transporting  passengers 
and  freiglit  by  railroad,  acquired  the  poe* 
seiiloB  end  control  of  the  Pittsburg,  Fort 
Wayne,  &  Chicago  Bailway  and  all  its  roll- 
ing stock  and  property, — the  latter  railway 
extending  from  Pittsburg  to  a  passenger 
station  at  or  near  the  comer  of  Canal  Mid 
Adams  streets,  in  Chicago. 

In  1S90  the  lessee  company  erected  on  tha 
leased  premises  a  new  passenger  house,  now 
known  as  the  Union  PasBCnger  Statjon, 
which  ever  since  has  been  and  is  now  occu- 
pied and  used  by  it  and  its  tenants,  the 
Chicago  ft  Alton  Railway  Company,  the 
Chicago,  Burlington,  ft  Quincy  Bali  way 
Company,  tbe  Chicago,  Milwaukee,  ft  St. 
Paul  Bailway  Company,  and  the  Pittsburg, 
Cincinnati,  Chicago,  ft  St.  Louis  Bailway 
Company.  The  companies  just  named  occu- 
py and  use  that  station  under  a  perpetual 
lease  by  which  the  Pennsylvania  Company, 
as  between  it  and  its  tenants,  baa  charge 
of  the  station,  with  authority  to  control 
and  manage  all  traini  therein  as  well  as  all 
watchmen  and  employees  in  the  business  ^ 
there  transacted.  « 

'This  passenger  station  is  the  tmlj  terml-* 
nua  in  Chicago  of  each  of  those  lines  of  rail- 
way, and  through  that  itation  alone  can  the 
■everal  companies  using  it  conduct  an  ex- 
change of  passengera  and  baggage  and  tbe 
transportation  and  liandling  of  the  United 
States  mail  and  express  parcels. 

The  extent  of  the  business  done  at  that 
station  Is  indicated  by  the  statement  that 
the  Chicago  ft  Alton  Railway  Company  con- 
trols and  operates  in  the  transaction  of  what 
is  commonly  called  interstate  business  over 
1,000  miles  of  railway;  the  Chicago,  Bui^ 
lington,  ft  Quincy  Railway  Company,  over 
7,000  miles;  the  Chicago,  Milwaukee,  ft  SL 
Paul  Railway  Company,  over  6,000  milri; 
the  Pittsburg,  Cincinnati,  Chicago,  ft  St. 
Louis  Railway  Company,  over  1,400  mili^s; 
and  the  Pennsylvania  Company,  over  1,000 

At  this  stetion  the  average  number  of 
passengers  arriving  and  departing  is  over 
30,000  each  day;  the  average  number  of  par- 
cels of  baggage  daily  received  and  delivered 
ia  over  2,200,  and  the  average  number  of 
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toiu  of  tFnited  Bt»tM  mafl  dally  leoelTed 
Uid  dtliTBMd  is  ovBf  mo.  Paasenger  tr^na 
to  the  number  of  250  arrlTS  and  depart  each 
daf.  This  itatemeiit  doc*  not  Indnda  the 
large  number  ol  aKpreae  parwii  daily  hand- 
led at  the  station. 

All  ticketa  of  intentat*  pasamgen  arriv- 
faig  and  departing  from  this  station,  known 
•a  through  tickets,  have  attached  to  each 
a  check  or  coupon  for  conveyBiiae  through 
Chicago  to  the  station  of  the  couneeting  line 
of  railroad  designated  on  such  tickets,  and 
not  running  into  or  out  of  the  passenger 
depot  of  the  Pennsylvania  Company.  The 
latter  company  and  the  other  OMnpanles 
named  have  oootracts  for  the  use  of  a  line 
of  omnibuses  or  oonveyances  for  the  per- 
Ibnnanoe  of  the  services  called  for  by  such 
coupons  or  cheeks,  and  those  omnibuses  or 
oonveyances  form  the  only  regular  connect- 
ing lines  of  transportation  between  the 
^  Pennsylvania  Company's  station  and  the 
g  stations  of  other  railways  in  Chicago. 
•  *B«eidea  the  PennsylTanla  Cranpany'i  sta- 
tion there  are  five  other  railway  etations 
fa  CSiicagD. 

The  main  entrance  to  and  exits  from  the 
Feniuylvania  Company's  station  for  passen- 
gars,  tor  employees,  and  for  the  public  us- 
ing the  statiim,  is  on  Canal  street,  about  100 
fcet  north  of  Adams  street.  SiAstantially 
all  passengers,  whether  arriving  or  depart- 
ing, paas  through  that  entrance,  which  ii 
at  tbe  head  of  a  flight  of  stairs  leading  down 
to  and  up  fnHn  the  statim  platform  upon 
which  trains  arrive  and  depart. 

The  present  suit  was  instituted  by  the 
Pennsylvania  Company  against  the  defend- 
ant Donovan  and  others,  citizens  of  Illinois, 
for  the  purpose  of  protecting  that  company 
in  the  enjoyment  of  certain  all^^  rights 
and  privileges  in  respect  of  its  passenger 
station  and  depot  grounds  in  Chicago.  The 
plaintiff  alleged  that  those  rights  had  been 
violated  by  the  defendants,  and,  unless  en- 
Joined  from  so  doing,  they  would  continue 
to  violate  them,  to  its  great  damage. 

After  referring  to  its  efforte  for  many 
yean  to  protect  incoming  and  outgoing  pas- 
sengers from  extortion  and  annc^ance  prac- 
tised by  local  hadcmen,  expressmen,  and  ho- 
tel runners  congregating  about  its  station, 
and  noisily  soliciting  tbe  patronage  of  pas- 
sengers, the  plaintiff,  besides  stating  the 
above  facta,  alleged  that  It  was  compelled. 
In  1S94,  to  institute  a  partial  hack  servioe 
of  its  own;  and,  tor  tbe  purpose  of  protect- 
ing the  rlghte  of  passengers,  it  made,  oi 
tlst  day  of  December,  ISS4,  as  arrangement, 
«r  eoutraot,  with  one  Eighme  for  the  pur- 
po«e  of  tumisbing  sufficient  carriage  and 
esb  service  to  passengers  arriving  at  Its 
station,  and  gave  to  him  for  a  carriage  stand 
a  man  pleee  of  ground,  about  S!S  itt/t  wiile 


and  about  10  feet  long.  In  the  northwest 
comer  of  Ite  passenger  station,  at  the  coi^ 
ner  of  Madison  street,  near  its  power  hoosi^ 
requiring  him  to  keep  at  all  times  clean  ve- 
hicles, carriages,  and  cabs  with  uniformed 
honest,  and  competent  drivers,  who  would 
be  satistactery  to  the  company;  to  maka 
charges  for  the  use  of  such  carriages  and 
caba  only  in  aooordanoe  with  the  ordlnanoea  on 
of  the  city  of  Chicago;  that  Eighms*had? 
been  allowed  to  place  an  agent  inside  the 
company's  statltm  to  notify  passengers  that 
suitable  cabs  and  carriages  could  be  obtained 
from  such  agent ;  that,  by  means  of  such  ar- 
rangement, the  company  made  full  provl* 
siou  for  the  wanto  of  incoming  passengera 
desiring  cabs  or  oarriages  for  transportation 
from  its  station  to  any  part  of  Chicago. 
The  arrangement  or  agreement  with  Eigbm* 
was  terminated  by  tbe  company  on  tbe  31st 
day  of  January,  a.  d.  ISOS,  and  a  similar 
arrangement  was  made  with  the  FannelsA 
Transfer  Company,  which  thereafter  auo- 
seeded  Eighme  In  the  same  business,  and 
now  carried  it  on  in  the  same  manner. 

The  plaintiff  charged  a  conspiraqr  and 
confederation  among  the  defendants— hadE 
drivers  and  members  of  the  Chicago  Hac^ 
Oonp«,  &  Cab  Drivers'  Union— to  injure  its 
business  and  property  rigbte,  alleging  that 
they  daily  gathered  in  numbers  from  eight 
to  twenty  men  at  a  time,  in  rows  and  groups, 
iqwn  the  sidewalk  in  front  of  ite  main  «• 
trance,  entered  the  company's  station  at  ite 
main  entrance  by  twos  and  threes  at  a  time, 
without  plaintiff's  consent  and  against  its 
express  objections,  and  loud  and  boisterous 
voices  and  manner  solicited  Incoming  paasei^ 
geia  and  baggage  for  their  vehicles ;  thai  de- 
fendante,  by  their  numbers  and  noisy  calls, 
harassed  and  anni^ed  passengers,  sometimes 
forcibly  laying  hold  of  them  when  leaving 
the  station  in  order  to  secure  their  patron- 
age, to  the  annoyance  and  confusion  of  pas- 
sengers, and  to  the  injury  and  damage  of 
tbe  plaJntiffsj  that  the  number  of  the  de- 
fendants, upon  the  arrival  of  each  train  at 
tbe  entrance  and  within  the  station,  so1i> 
{ting  businesses,  had  become  so  great  that  t^ 
their  boisterous  actions  and  obstruction  of 
the  sidewalk  and  the  interior  of  plaintiff's 
itetlon,  without  ite  consent,  they  had  in 
large  part  deprived  plsintLff  of  its  lawful 
property  rights  in  the  street  frontage,  and 
of  the  free  and  full  use  of  its  station  and 
property,  and  thereby  created  and  continued 
a  private  nuisance  damaging  to  tbe  plain- 
tiff's  property,  depriving  It  of  the  full,  law- 
ful, beneficial  use  of  ite  station  and  street  ^ 
frontage,  and  of  the  main  entrance  there-  n 
to,  and  had  prevented 'and  now  dally  prs-* 
vented  it  from  securing  to  passengers  a  free 
and  nninterrupted  passage  from  and  to  its 
station    and    to    arriving    and    departing 
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famlna;  and  that  by  ineh  acts  of  the  defend- 
kata  gRat  and  substantial  damages  were  lu- 
flioted  upoD  plaintiff'B  property,  different  in 
kind  and  degree  from  that  Buffered  by  the 
general  public.  Incapable  of  computation, 
and  whidi  could  not  be  compensated  at  law. 
It  was  further  averred  in  tbe  bill  that  the 
defendants  asserted  the  rlgfit — and  acted  up- 
on that  claim  and  aasertion — to  enter  the 
station  of  the  plaintiff  at  all  timea,  in  such 
nutnberB  as  suited  their  purposes,  to  remain 
there  and  occupy  such  portions  of  the  sta- 
tion as  they  saw  St  in  soliciting  the  custom 
of  incoming  passengers,  regardless  of  the 
consent  or  the  regulations  of  the  plaintiff, 
or  tiie  use  to  which  its  property  Is  lawfully 
devoted,  and  to  the  prejudice  of  its  duties 
and  business  ba  a  common  cairier,  and  by 
their  actions  largely  deprived  the  plaintiff 
of  tfae  control  of  its  property,  to  its  irrepa- 
rable loss  and  damage. 

Alleging  that  its  rights  oould  not  be  et- 
feetively  protected  except  by  the  decree  of 
B  court  of  equilj,  the  plaintiff  prayed  that 
the  defendants  be  perpetually  enjoined  from 
*teteTing  the  station"  of  the  plaintiff  "for 
tlte  purpose  of  soliciting  the  custom  of  in- 
coming passengers  for  cabs,  carriages,  ex- 
press wagons,  or  hotels,  respectively;  and 
Uiat  the  occupation  of  the  sidewalk  and 
street  abutting  the  main  entrance  of  your 
orator's  said  station  by  said  defendants  for 
file  purpose  of  soliciting  custom  of  passen- 
gCTB  for  their  said  cabs,  carriages,  express 
wagons,  and  hotels  be  decreed  to  be  a  nul- 
anoe  to  your  orator,  and  dama^ng  to  its 
property;  and  that  said  defendants  and  each 
of  them,  and  all  persons  acting  in  concert 
with  them,  whose  names  are  unknotm  to 
your  orator,  may  be  perpetually  enjoined 
from  congregating  singly  or  in  larger  num- 
bers upon  the  said  sidewalk  at  the  main  or 
any  other  entrance  of  your  orator's  said  sta- 
tion for  the  purpose  of  plying  their  respeo- 
tire  vocations  as  hackmen,  cabmen,  express- 
^  men,  or  hotel  runners,  and  from  Interfering 
n  with  or  soliciting  the  custom  of  any  of  the 
■  pasaengersmpon  the  sidowalk  adjoiidng  said 
station  at  any  main  or  other  entrance  to 
said  station;  and  that  your  orator  may  have 
■uch  other  and  further  relief  in  the  premises 
aa  the  nature  of  Its  ease  may  require  and  to 
TOur  honors  shall  se^n  meet" 

The  defendants  Died  an  answer,  putting 
In  iasne  the  material  allegations  of  the  bill, 
and  insisting  upon  their  legal  right  to  have 
their  vehicles  in  the  public  street  in  front 
of  the  company's  station,  and  to  go  upon  the 
plaintiff's  depot  grounds  or  into  its  station, 
as  well  as  to  stand  upon  the  sidewalk  In 
fnmt  of  the  main  entrance  to  the  station, 
tor  the  purpose  of  soliciting  the  business  of 
tnoaming  or  outgoing  passengers. 

A  motion  for  an  injunction  against  the 


defendants  was  beard  upon  the  pleadings 
and  upon  affidavits  filed  by  the  respective 
parties.  The  circuit  court  granted  a  pre- 
liminary injunction  to  the  effect  that  the  de- 
fendants and  all  persons  claiming  to  act 
tm.der  their  authority,  direction,  or  control, 
or  to  whom  notice  of  the  court's  order  or 
injunction  should  come,  refrain  "from  enter- 
ing the  passenger  station  of  complainant  at 
the  corner  of  Adams  and  Canal  streets,  in 
the  city  of  Chicago,  to  solicit  custom  of  the 
inctming  passengers  for  eaba,  carriages,  ex- 
press wagons,  or  hotels,  and  do  absolutely 
desist  and  refrain  from  congregating  upon 
the  sidewalk  in  front  of,  adjacent  to,  or 
about  such  entrances  to  said  passenger  sta- 
tion, and  from  soliciting  the  custom  of  pas- 
sengers for  cabs,  carriages,  express  wagons, 
or  hotels  until  the  further  order  of  the  court 
in  the  premises," 

The  defendants  appealed  from  that  order, 
and  it  was  affirmed  in  the  circuit  court  ot 
appeals,  except  the  last  clause  thereof, 
which  was  modified  by  restraining  the  de- 
fendants "from  congregating  upon  the  side- 
walk in  front  of,  adjacent  to,  or  about  the 
entrances  of  appellee's  [company's]  passen- 
ger station  .  .  .  and  from  there  solicit- 
ing the  custom  of  passengers,  lo  at  to  inter- 
fere with  the  ingress  and  egress  of  passen- 
gers aJid  employees."  fll  L.  R.  A.  140,  67 
C.  C.  A.  362,  120  Fed.  215.  Subsequentiy, 
a  final  decree  was  passed  In  the  circuit 
court  in  contormi^  with  the  above  order  gj 
of  the  circuit  court  of  appeals.  •  That  decree,?' 
upon  appeal  by  the  defendants,  was  affirmed 
in  the  latter  court,  and  the  case  is  now  be- 
fore this  court  upon  writ  of  certiorari,  sued  ^ 
out  by  the  defendants.  a 

•As  this  ease  is  before  us  on  writ  of  certi-* 
orari,  we  can  dispose  of  all  questions  arising 
□n  the  record. 

Upon  the  pleadings  two  principal  in- 
qniriee  arise:  First,  whether  the  Pennsyl- 
vania Company,  having  made  an  arraTigc- 
ment  with  the  Parmelee  Transfer  Company 
to  furnish,  at  its  passenger  station,  from 
time  to  time,  all  vehicles  necessary  for  the 
accommodation  of  passengers  arriving  there 
on  Its  trains  or  on  the  trains  of  other  rail- 
road companies,  may  legally  exclude  from  its 
depot  grounds  or  passenger  station  all  hack- 
men  or  expressmen  coming  to  either  for  the 
purpose  only  of  soliciting  for  themselves  the 
custom  or  patronage  of  passengers.  Second, 
whether,  in  virtue  of  its  ownership  of  tho 
passenger  station  and  depot  grounds  in  ques- 
tion, the  railroad  company  is  entitled,  in 
prosecuting  its  business,  to  any  greater 
privil^cs  in  respect  of  the  use  of  the  side- 
walk and  street  in  front  of  the  main  en- 
trance to  such  station  than  belonged  to 
the  defendants  in  the  proseention  of  their 
buaineas. 
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Mnoh  haa  been  Mdd  In  vgumsnt  u  to 
the  functiona  uid  duties  of  rRilroad  com- 
panies. Under  tbe  decisioDB  ol  this  court 
tliera  can  be  no  doubt  as  to  the  nature  of 
those  functions  or  duties.  In  Jfno  Jargeg 
Steam  Jlav.  Oo.  v.  UerohaiM  Bank,  6  How. 
S«4,  382,  12  L.  ed.  460,  4B2,  thia  court  held 
that  a  oorpoTstion  enge^d,  under  legielor 
tire  antboritj,  in  the  transportation  of  pas- 
sengers and  freight  orer  nnvigabie  waters, 
was  "in  the  exerdse  of  »  sort  of  public  offloe, 
and  has  publio  duties  to  perform."  In 
OhotI  V.  Fond  du  Lao  County,  10  Wall. 
678,  694,  69S,  21  L.  ed.  382,  388,  it  was 
adjudged  that  a  railroad,  whether  cod- 
A  strueted  l^  a  private  corporation  or  by  in- 
?  dIviduaU  under  the  authority  of  a*Iegisla- 
Utb  grsnt,  or  by  the  state  iteelf,  was  a  pub- 
lic highway,  and  that  the  function  per- 
formed by  the  eorporatitm  was  that  of  the 
■t«te,  and  the  uses  to  which  Ite  property 
was  devoted  were  of  *  publio  nature.  In 
<iueen«bwy  "*•  Culver,  IS  Wall.  83,  91,  22 
L.  ed.  100,  104,  it  was  said  that  the  con- 
■truetioa  or  maiateoanoe  of  a  public  high- 
way waa  "for  the  promotion  of  a  publio 
ose."  So  in  Pine  Grovt  Twp.  V.  Taloott,  IB 
Wall.  866,  676,  22  L.  ed.  227,  233,  which 
Involved  the  validity  of  taxation,  under 
legislative  authori^,  to  aid  in  the  construc- 
tion of  a  railroad  1^  a  corporation  i 
"Though  the  corporation  wae  private.  Its 
work  was  public,  as  much  so  as  if  it  were 
to  be  constructed  by  the  state,"  Again,  in 
Cherokee  Tlatioa  v.  Bouthem  Kamae  R.  Co. 
135  U.  S.  641,  657,  34  L.  ed.  296,  302,  10 
Sop.  Ct  Rep.  065,  971:  "The  question  Is 
no  longer  an  open  me,  as  to  whether  a  rail- 
road ia  a  public  highway,  established  pri- 
marily for  the  convenience  of  the  people, 
and  to  subserve  public  ends,  and  therefore 
subject  to  governmental  control  and  regu- 
lation. It  is  because  it  is  a  public  high- 
way, and  subject  to  such  control,  that  the 
corporation  by  which  it  is  constructed,  and 
by  which  it  is  to  be  majiitained,  may  be 
permitted,  under  legislative  sanction,  to  ap- 
propriate private  property  for  the  purpose! 
of  a  right  of  way,  upon  making  just  compen- 
eation  to  the  owner  in  the  mode  prescribed 
by  law."  To  the  eame  effect  are  United 
State*  V.  Trana-ilitsottri  Freight  Asao.  168 
U.  S.  290,  332,  41  L.  ed.  1007,  1024,  17 
Sup.  Ct.  R?p.  640;  Smyth  v.  Amet,  169  D. 
8.  466,  544,  42  L.  ed.  819,  S48,  IS  Sup.  Ct. 
Rep.  418;  Lake  Shore  d  M.  S.  R.  Co.  v.  Ohio, 
173  U.  S.  293,  301,  43  L  ed.  702,  708,  19 
Sup.  Ct  Rep.  465.  Necessarily,  the  same 
principles  apply  in  reference  to  the  use  of 
the  companj-'s  station  hoiue  and  depot 
grounds;  for  they  are  held  in  the  some  right 
as  are  its  road,  its  locomotives,  and  other 
property  or  appliances  employed  in  the 
transportation    of   passengers   and    freight. 


and  must  be  devoted  primarily  to  publla 
nse  to  tho  extent  necessary  for  the  pnblie 
objects  intended  to  be  accomplished  "by  the 
construction  and  maintenanoe  of  the  rail* 
road  as  a  highway. 

It  by  no  means  follows,  howaver,  that  the 
company  may  not  establish  such  reasonable 
rules,  in  respect  of  the  use  of  its  property, 
as  the  public  convenience  and  its  interests^ 
may  au^^est,  provided  only  that  such  rules  £ 
are  ctMuistent  with  the'enda  for  which  the  ■ 
corporation  was  created,  and  not  inconsist- 
ent with  publio  r^nlations  legally  estab- 
lished for  the  conduct  of  its  business.  Al- 
though its  functions  are  public  in  their  na- 
ture, the  company  holds  the  legal  title  to 
the  property  which  it  has  undertaken  to 
employ  in  the  discharge  of  those  functions. 
And,  a»  incident  to  ownership,  it  may  use 
the  property  for  the  purposes  of  making 
profit  for  itself;  such  use,  however,  being 
always  subject  to  the  condition  that  the 
proper^  must  be  devoted  primarily  to  pub- 
lie  objects,  without  discrimination  amoi^g 
passengers  and  shippers,  and  not  be  so  man- 
aged as  to  defeat  these  objects.  It  is  re- 
quired, under  all  cireumHtances,  to  do  what 
mf^  be  reasonably  necessary  and  suitable 
for  the  accommodation  of  passengers  and 
shippers.  But  it  is  under  no  obligation  to 
refrain  from  using  its  property  to  the  best 
advantage  of  the  public  and  of  itself.  It  is 
not  bound  to  so  use  its  property  that  others, 
having  no  business  with  it,  may  moke  profit 
to  themselves.  Its  property  is  to  be  deemed, 
in  ever;  legal  sense,  private  property  aa  be- 
tween it  and  those  of  the  general  public  whr 
have  no  occasion  to  use  it  tor  purposes  of 
transportation.  In  "Western  XJ.  Teteg.  Co.  t. 
i-ennsyioofiia  B.  Co.  196  U.  8.  640,  49  L, 
ed.  312,  25  Sup.  Ct  Rep.  133,  the  court  con- 
sidered the  nature  of  the  Interest  which  a 
railroad  company  had  in  Its  right  of  way.  It 
was  there  said:  "A  railroad's  right  of  way 
has,  therefore,  the  substantiality  of  the  fee, 
and  it  is  private  property  even  to  the  publla 
in  all  else  but  an  int««st  and  benefit  in 
its  uses.  It  cannot  be  invaded  without 
guilt  of  trespass.  It  cannot  be  appropriated 
in  whole  or  part  except  upon  the  payment 
of  compensation.  In  other  words,  it  ia  en- 
titled to  the  protection  of  the  Constitution, 
and  in  the  precise  manner  in  which  pro- 
tection is  given."  In  that  case  the  court 
referred,  with  approval,  to  the  observation 
of  the  supreme  court  of  Pennsylvania  in 
Philadelphia  d  R.  R.  Co.  v.  Bummell,  44 
Pa.  3TS,  84  Am.  Dec.  457,  to  the  efl'ect 
"that  a  railroad  company  is  a  purchaser,  in 
consideration  of  public  accommodation  and 
convenience,  of  the  exclusive  possession  of  ^ 
the  ground  paid  for  to  the  proprietors  of  • 
it"  So,  in  Pittaburghf'Ft.  W.  d  C.  R.  Co.  • 
V.  Bingham,  29  Ohio  St  3T0,  371,  23  Am. 
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Sep.  751,  th*  mpnme  conrt  of  Ohio  Niid 
thkt  "for  all  purpOHM  not  comteeted  with 
the  oper&Uon  of  its  road,  the  Tight  of  the 
wmpanj  t«  the  eKclurive  nae  and  enjoTmeut 
of  the  oorporata  proper^  ia  ae  perfect  and 
abaolnts  aa  i>  that  of  an  owner  of  real  prop- 
arty  not  bnrdened  with  public  or  privata 
ttuementa  or  terTitudee." 

Appljing  these  princfples  to  the  case  be- 
fore na,  it  would  Bean  to  be  clear  thiut  the 
PennEflvania  Company  had  the  right — if  it 
waa  not  its  legal  duty — to  erect  and  main- 
tain a  passenger  station  and  depot  bnildings 
fat  Chicago  for  the  accommodation  of  pas- 
MDgers  and  Bhippen  aa  well  as  for  its  own 
benefit;  and  that  It  waa  its  duty  to  manage 
that  atation  bo  as  to  subserve,  primarily, 
flt«  eonrenience,  comfort,  and  saiety  of  pas- 
Beugen  and  the  wants  of  shippers.  It  waa 
therefore  ita  duty  to  see  to  it  that  passen- 
gers were  not  annoyed,  disturbed,  or  ob- 
structed in  the  use  either  of  its  station  house 
•r  ot  tbB  gnmndB  over  whidt  such  passen- 
gers, whether  arriving  or  departing,  would 
pttBB.  It  was  to  that  rad— primarily,  as  we 
may  assume  from  the  record — that  the 
Pennsylvania  Company  made  an  arrange- 
luent  with  a  alible  eompajiy  to  supply  all 
▼etudes  necessary  for  passengers.  We  can- 
not »ay  that  that  arrangement  waa  either 
tumeoesaary,  unresuonable,  or  arbitrary;  on 
the  oontrary,  it  is  easy  to  see  how,  in  a  great 
tity,  and  in  a  constantly  crowded  railway 
station,  such  an  arrangement  might  promote 
the  comfort  and  convenience  of  passengers 
arriving  and  departing,  as  well  as  the  effi- 
cient conduct  of  the  company's  business. 
The  record  does  not  show  that  the  arrange- 
nient  referred  to  waa  inadequate  for  the  ao- 
•ommodation  of  passengers.  But  If  Inade- 
quate, or  if  the  transfer  company  was  al- 
lowed to  charge  exorbitant  prices,  it  was  for 
passengers  to  complain  of  neglect  of  duty 
1^  the  railroad  company,  and  (or  the  eon- 
■titutcd  authorities  to  take  steps  to  compel 
the  company  to  perform  its  public  functions 
^  with  due  regard  to  the  rights  of  passengers. 
«  The  question  of  any  failure  of  the  company 
•  to  properly  care  for  the  couTHiience  of'pas- 
Mogera  was  not  one  that,  in  any  1^^  as- 
pect, concerned  tlie  defendants  as  licensed 
hadcmen  and  cabmen.  It  waa  not  for  them 
to  vindicate  the  rights  of  passengers.  They 
only  sought  to  use  the  property  of  the  rail- 
Toad  oompany  to  make  profit  in  the  proee- 
•ntion  of  tiiair  particular  business.  A  back- 
nan,  in  nowise  connected  with  the  railroad 
flompany,  cannot,  of  right  and  against  the 
abjections  of  the  company,  go  upon  its 
grounds  or  into  its  station  or  cara  for  the 
purpose  simply  of  soliciting  the  cnstom  of 
paHongerB;  but,  of  course,  a  passenger,  up- 
on arriving  at  the  station,  in  whatever  ve- 
Uale,  Is  entitled  to  hare  such  fadllties  for 


his  entering  the  company's  depot  ai  may  ba 
necessary. 

Here  the  defendants  press  the  BUggeation 
that  they  are  entitled  to  the  same  rights  aa 
were  accorded  by  spedal  arrangement  to 
the  Parmelee  Transfer  Company.  They  in* 
Biet,  in  effect,  that,  aa  carricrE  of  pasaengers, 
they  are  entitled  to  transact  their  businesB 
at  any  place  which,  under  the  authority  trf 
law,  is  devoted  primarily  to  public  uses,— 
oertainly,  at  any  place  open  to  another  car- 
rier engaged  In  the  same  kind  of  business. 
But  this  contention,  when  applied  to  the 
preeent  case,  cannot  be  sustained.  The  rail* 
road  company  was  not  bound  to  accord  this 
particular  privilc^  to  the  defendants  aimply 
because  it  had  accorded  a  like  privilege  to 
the  Parmelee  Transfer  Company;  for  it  bad 
no  contractual  relations  with  the  defendants, 
and  owed  them,  as  hackmen,  no  duty  to  aid 
them  in  their  spedal  calling.  The  defend- 
ants did  not  have,  or  profess  to  have,  any 
business  of  their  own  with  the  company.  In 
meeting  their  obligations  to  the  public,  what- 
ever the  nature  of  those  obligations,  the  de- 
fendants could  use  any  property  owned  l^ 
tbem,  but  they  could  not,  of  right,  use  the 
property  of  others  against  their  consent.  Id 
maintaining  a  hi^way,  under  the  authority 
of  the  state,  the  first  and  paramount  obliga- 
tion of  the  railroad  company  was,  as  we 
have  already  said,  to  consult  the  comfort 
and  CMivenienoe  of  the  public  who  used  that 
highway.  To  that  end  it  could  uae  all  suit-  ^ 
able  means  that  were  not  forbidden  I^  law.  * 
In  its  discretion  it'could  accept  the  aid  or  ■ 
atipulata  for  the  servleea  of  others.  But, 
after  providing  fully  for  the  want*  of  pas- 
sengers and  shippers,  it  did  not  undertake, 
ezpresaly  or  by  implication,  to  so  use  its 
property  as  to  benefit  those  who  had  no 
business  or  connection  with  it.  It  is  true 
that  by  its  arrangement  with  the  railroad 
oompany  the  Parmelee  company  waa  given 
an  opportunity  to  control,  to  a  great  extent, 
the  business  of  carrying  passengers  from 
the  Union  Passengers'  Depot  to  other  rail- 
way stations  and  to  hotels  or  private  houses 
in  Chicago.  But  in  a  real,  substantial,  le> 
gal  sense,  that  arrangement  cannot  be  re- 
garded as  a  monopoly  In  the  odious  sense 
of  that  word,  nor  does  it  involve  an  improp- 
er use  by  the  railroad  company  of  ita  prop- 
erty. That  arrangement  Is  to  be  deemed, 
not  unreasonably,  a  means  devised  for  the 
oonvenlenoe  of  passengers  and  of  the  rail- 
road company,  and  as  involving  such  use 
by  the  company  of  ita  property  as  le  con- 
siBt«nt  with  the  proper  performance  of  its 
public  dutlea  and  its  ownerehip  of  the  prop- 
erty in  question.  If  the  company,  by  such 
use  of  its  property,  also  derived  pecuniary 
profit  (or  itself,  that  was  a  matter  of  no 
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MBMiti  to  On  dsteBdaata,  a^  g&T* 
BO  ground  of  eomplaint. 

Thii  question  is  not  contiolled  l^  any 
ttatnto  of  niinoU.  Beferenoe  has  been 
made  to  the  Illinois  act  as  amended  In 
ISeS,  by  which  it  is  provided  that  arery 
railroad  in  that  etata  shall,  "at  all  jnne- 
ti(Hia  with  other  railroads,  at  all  depots 
where  «aid  railroad  companies  stop  their 
trains  regularly  to  receive  and  discharge 
passengers  in  cities  and  villages,  for  at 
least  one-half  hour  before  the  arrival  of, 
and  one-half  hour  after  the  arrival  of,  any 
passenger  train,  cause  their  reapeotive  de- 
pots to  be  open  for  the  reception  of  passen- 
gers; said  depots  to  be  Icept  well  lighted 
and  warmea  for  the  space  of  time  afore- 
MJd;"  also,  to  the  act  of  1877,  as  amended 
in  1896,  by  which  it  is  provided,  "that  all 
railroads  in  this  state  carrying  passengers 
or  freight  shall,  sad  they  are  hereby  re- 
quired to,  build  and  maintain  depots  for  the 
^  comfort  of  passengers  and  for  the  protec- 
gtlon  of  shippers  of  frdght,  where  such 
•  railroad 'companies  are  in  the  practice  of 
receiving  and  delivering  passengers  and 
freight,  at  all  towns  a.nd  villages  having  a 
population  of  two  hundred  or  nioie,  on  the 
line  of  their  roads  and  roads  leased  and 
operated  by  them."  Hurd's  Rev.  Stat 
<II].)  1901,  pp.  1378,  1385.  Clearly,  these 
statutes  have  nothing  to  do  with  the  mat- 
ter before  ns.  Th^  relate  only  to  the  com- 
fort and  convenience  of  passengers  and 
shippers  of  freight,  and  do  not  confer 
ftSBume  to  confer  any  right*  on  hackmen 
eabonen  who  seek  to  enter  the  depot  grounds 
and  station  of  the  railroad  oompany  merely 
to  solicit  business  for  themselves.  It  docs 
not  appear  that  the  state  has  andertaken 
by  any  statute  to  compel  the  railroad  com- 
pany to  share  the  use  of  its  depot  groundi 
and  station  with  hadonen  and  cabmen  seek- 
ing to  use  tiiem  only  to  solicit  custom  for 
themselves.  Whether  such  a  statute  would 
be  valid,  we  need  not  now  consider  or  de- 
termine. 

In  the  Expr««9  Oatet,  117  U.  S.  1,  24,  20 
Ia  ed.  791,  801,  a  Sup.  Ct.  Rep.  642.  664, 
flSB,  which  Involved  a  general  inquiry  as  to 
the  reepeotive  rights  of  railroad  and  express 
oompanies  in  respect  of  the  use  of  railroads 
for  the  transportation  of  express  parcels, 
this  oourt  said:  "So  long  as  the  public 
are  served  to  their  reasonable  satisfaction, 
it  is  a  matter  of  no  importance  who  serves 
them.  The  railroad  company  performs  ito 
whole  duty  to  the  public  at  laige  and  to 
«a^  Individual  when  it  affords  the  publie 
all  reaaoDabls  express  aecommodations.  If 
this  la  done,  the  railroad  company  owes  no 
duty  to  tbe  public  as  to  the  particular 
agendea  It  shall  select  for  that  purpoae. 
The  pablto  require  tha  ttrriag^  but  tha 


eoropany  may  diooBe  its  own  approprlata 
means  of  carriage,  always  provided  they 
are  such  as  to  insure  reasonable  prompt- 
ness and  security." 

In  OhiMgo,  St.  L.  A  S.  0.  R.  Co.  v. 
Pullman  Boutktm  Oar  Oo.  139  U.  S.  79,  S7, 
36  L.  ed.  97,  100,  11  Sup.  Ct  Rep.  490,  one 
of  the  questions  was  as  to  the  validity  of 
a  contract  between  a  railroad  company  and 
the  Pullman  company,  whereby  the  latter 
was  given  the  exclusive  right  for  fifteen 
years  to  furnish  drawing-room  and  sleeping  _ 
cars  to  be  used  by  tbe  former,  ajid  where-  5 
by,  also,  the  railroad  company'stipulsted? 
that  during  that  term  it  would  not  ctm- 
tract  to  give  a  like  privilege  to  other  sleep- 
ing-car companies.  That  contract  was  as- 
sailed as  one  in  restraint  of  trade  and  as 
being  against  public  policy.  This  court 
said:  "Tbe  authorities  cited  in  support  of 
this  contention  have  no  application,  to  such 
a  contract  as  the  one  before  us.  The  de- 
fendant was  under  a  duty  arising  from  the 
public  nature  of  its  employment  to  fumiah 
for  tha  use  of  psasengers  on  its  lines  mA 
accommodations  as  were  reasonably  la- 
quired  by  the  (sciating  conditions  of  paasen- 
ger  traffic.  Its  duty  aa  a  carrier  of  passen- 
gers was  to  make  suitable  provisions  for 
their  comfort  and  safety.  Instead  of  fui^ 
niahing  its  own  drawing-room  and  sleeping 
care,  as  it  might  have  dtme,  it  employed 
the  plaintiff,  whose  special  busineas  waa  ta 
provide  cars  of  that  eharacter,  to  siuppljr 
as  many  as  were  necessary  to  meet  the  re- 
quirements of  traveL  It  thus  used  the  in- 
strumentality of  another  corporation  in  or- 
der that  it  might  properly  discharge  its 
duty  to  the  publi&  So  long  as  the  defend- 
ant's lines  were  aupplied  with  the  requisite 
number  of  drawing-room  and  sleeping  cars, 
it  was  a  matter  of  indifference  to  the  publia 
who  owned  them.  Eapma  Gtuet,  117  U.  S. 
1,  29  L.  ed.  791,  8  Sup.  Ct  Rep.  642,  028." 

The  views  we  have  expressed  find  more  or 
less  support  in  numerous  adjudged  cases, 
some  of  which  are  cited  in  the  margin.f 
There  are  cases  to  the  contraiy,  but,  in^ 
our  opinion,  the  better  view — the  one  sus-g 
tained  by  the  clear  weight  of'authority  and* 
by  sound  reason  and  public  policy — is  that 
which  we  have  expressed. 

The  defendants  dte,  as  supporting  tbeir 
contention,  Pmntylvania  Co,  v.  OAieo^o,  181 
IlL  289,  6S  L.  R.  A.  223,  64  N.  E.  825.     Bat 


IJencki  V.  Coleman,  2  Sumn.  221,  Fed.  Cas. 

>.  T,  SOS :  Tbe  D.  R.  Uartln.  11  Blatcbf.  203, 

Fed.  Csa.  No.  l.OSO  :  Com.  v-  Power,  T  Uet.  696, 

41  Am.  Dec.  4SB  ;  Barner  v.  0;ster  Bay  S.  B.  Co. 

67  N.  X.  SOI :  Old  Colony  B.  Co.  v.  Trlpn.  14T 

aaa  SS,  S  Am.  Bt.  Bep.  6S1,  17  N.  H.  BS :  Com. 

Carer,  147  Kaaa  40.  note,  17  N.  B.  97 ;  Btata 

rel.  Sheet*  v.  Union  Depot  Co.  71  Ohio  St. 

B7B.  «8   L.  B.  A.  792.  78  N.  B.  <S8:  Norfolk 

ft  W.  B.  Co.  V.  Old  Dominion  B««gac*  Trana- 
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tlwt  (MM  did  not  Ibti^t*  mj  qoMtlon  u 
to  the  right  of  liaenMd  oabmen  to  enter  the 
■faition  bouae  of  k  nilroad  oomp&ny,  rngsinat 
Its  objection,  ulelf  for  the  piirpo«e  ol 
aolidting  the  ciutom  of  pBOKngsn.  Wbat 
*ppeatB  in  the  opinioa  of  the  majority,  and 
In  the  particular  oaMa  cited  bj  the  learned 
at»i»  conrt,  on  thftt  point,  wa«,  ve  feel  eon- 
Btraioed  to  ia.j,  out«ide  of  the  isBnoa  pre- 
•ented,  and  cannot  be  deemed  authoritative 
upm  the  question  now  being  considered. 
The  BC^  isane  in  that  com  waa  aa  to  the 
▼aUdity  of  certain  ordinoooM  of  the  oitj 
of  Chicago  relating  to  the  me  I^  hadcmen 
of  tlie  publio  atreet  and  aidevralk  in  front 
of  the  company's  station, — a  question  whol- 
ly different  from  the  one  relating  to  the 
apecial  arrangement  between  the  rEiilroad 
eompany  and  the  Pannelee  Transfer  Com- 
fBj'  If  the  question  had  been  b^ore  the 
•tate  oourt,  and  it  had  adjudged  that  a 
Rjlroad  corporation  could  not  grant  to  one 
person  or  etHnpany  the  ezcluaiye  right  with- 
in its  station  to  solicit  the  custom  of  pas- 
■engers  (the  subject  not  being  coyered  by 
any  valid  statute] ,  then  it  would  have  been 
■Meswuy  to  consider  whether  the  subject 
VU  not  one  of  general  law,  in  respect  of 
lAieh  the  courts  of  the  United  States  were 
tntitled  to  exercise  their  independent  judg- 
numt,  in  lig^t  of  the  settled  prindplea  that 
must  always  OMitrol  the  determination  of 
the  legal  rights  of  parties.  No  luch  ques- 
tion is  now  presented. 

The  next  question  to  be  examined  Is  that 
whieh  Involves  the  respective  rights  of  the 
parties  in  the  use  of  the  publia  street  and 
aidBwalk  In  front  of  tlie  company^  passen- 
ger station. 

We  have  seen  thst  the  original  tempo- 
rary restraining  order  of  the  einmit  court 
ms,  in  general  terms,  to  the  eflFeet  that  the 
defendants  desist  from  eongregating  upon 
the  sidewalk  in  front  of,  adjacent  to,  or 
about  the  entrance  to  the  company's  pas- 
e  senger  station,  and  from  soliciting  the  ous- 
?tom  of  passengers 'for  cabs,  etc.,  until  the 
further  order  of  the  court;  and  that  this 
order  was  so  modified  in  the  oireuit  court 
of  appeals  as  to  restrain  only  tuoK  «Mgr«- 
ffating  by  defendants  upon  the  aidewallc  at 
should  interfert  with  the  ingress  and  egress 
of  passengers  and  employees.  We  take  it 
ttat  the  final  decree  recognized  the  right  of 
the  defendanta  in  prosecuting  their  businesa 

tsr  Co.  eS  To.  Ill,  BO  U  R.  A.  T2Z,  3T  8.  S). 
784;  rinkcr  r.  Georgia  R.  &  Bkg.  Co.  St  Oo. 
461,  2  I..  B.  A.  843,  12  Am.  SL  Rep.  33S,  S 
8.  B.  S39;  Orlswold  v.  Webb.  10  R.  1.  649:  T 
Ii.  B.  A.  802.  IS  Atl.  148;  8ammltt  v.  State, 
S  Leo,  41S,  41  Am.  Rep.  687 ;  New  Tock,  N.  H. 
*  B.  B.  Co.  V.  ScovUl,  71  Cann.  136.  42  L 
B.  A.  1B7,  71  Am.  8t.  Rep.  150,  41  AtL  24S ; 
Katss  T.  Alatema  Sanage  *  Cab.  Co.  lOT  So. 
«M,  4fl  I.,  tt.  A.  481,  84  8.  B.  872 ;  Oodbont 
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to  congregate,  fn  rea<oaaUe  nnmbeis,  n{>on 
the  sidewalks  in  front  of,  adjacent  to,  or 
about  the  entrance  of  the  company's  sta- 
tion,  and  from  there  soliciting  the  custom 
of  passengers,  providing  such  use  of  the 
sidewalks  did  not  obstruct  the  ingress  and 
egress  of  passengers  and  employees. 

As  the  railroad  company  did  not  appeal 
from  the  final  decree  of  the  dreult  court, 
it  cannot,  upon  this  appeal,  complain  of 
any  of  its  provisions.  The  defendants  did 
appeal,  and  they  object  to  the  decree  relat- 
ing to  the  use  of  the  sidewalk  and  streot  in 
front  of  tite  main  entrance  to  the  passenger 

That  the  railroad  company,  by  its  agents 
and  employees,  are  eutiUed,  in  prosecuting 
its  business,  to  use,  in  all  appropriate  ways, 
the  sidewalk  and  street  in  front  of  its  sta- 
tion and  depot  grounds,  cannot  be  donbt* 
ed, — that  right  being  appurtenant  to  tha 
lands  upon  which  its  station  house  and  do- 
pot  grounds  stand.  Passengers  may,  then- 
fore,  in  their  own  right,  as  well  as  in  right 
of  the  company,  use  the  sidewalk  in  order  to 
gain  access  to  the  depot  grounds  and  sta- 
tion, or  to  reach  the  public  street  when  leav- 
ing the  station. 

Referring  to  the  rights  of  abutting  own- 
ers, the  supreme  oourt  of  IIIInoiB,  in  Field 
V.  Barling,  149  III.  US,  CTl,  24  L.  R.  A. 
406,  411,  41  Am.  St  Rep.  311,  37  N.  E.  S60, 
said:  "The  dedication  of  the  street  by  tho 
plat,  the  sale  of  lots  with  reference  to  it, 
conveyance  of  abutting  lots,  and  the  pay- 
ment of  the  money  for  the  conveyances,  were 
elements  sufficient  to  create  the  right.  The 
right  may  be  regarded  in  the  nature  of  an 
incorporeal  hereditament  It  becomes  ap- 
purtenant to  the  lots.  As  to  the  rights  se- 
oured,  they  are  plain;  to  have  the  street 
kept  open,  so  that  free  access  may  he  had 
to  and  from  lots  abutting  on  the  street" 
In  the  later  case  of  PenntylvanUt  Co.  r. 
Chioago,  IBl  IlL  2S9,  63  L.  R-  A.  223,  uS 
N.  E.  826,  above'cited,  that  court  adjudged? 
that  the  title  to  the  streets  In  Chicago  was 
vested  in  the  city,  and  "it  has  the  eonsei^ 
control,  managaoent,  and  supervi- 
sion of  such  trust  property,  and  it  is  Its  du- 
ty to  defend  and  protect  the  title  to  suck 
trust  estate.  The  city  has  no  power  or  au- 
thority to  grant  the  exclusive  use  of  itr 
streets  to  any  privata  person  or  for  any  pr*- 
vato  purposes;  but  must  Iiold  and  control 

T.  Bt.  Paul  DnIoD  Depot  Co.  7B  Ulna.  188,  47 
L.  B.  A.  682,  Bl  N.  W.  83B ;  DosloD  *  A.  B. 
Co.  *.  Brown.  ITT  Mass.  66,  SZ  t,.  B.  A.  418, 
68  N.  B.  18B :  Boston  &  U.  B.  Co.  T.  Balllvan, 
177  Mass.  230,  S8  Am.  BL  Rep.  276,  68  N.  B. 
esa :  New  York,  N.  H.  *  H.  B.  Co.  v.  Bork.  28 
B.  I.  218,  49  AU.  8«6 ;  St.  Loots  Drarast  Co. 
v.  Iioulsvllle  A  N.  B.  Co.  B  Inter*.  Cam.  Bep. 
UT,  eo  BM.  89 ;  HeUliig  v.  Oallashsl,  7S  H. 
B.  877,  M  U  B.  A.  811.  67  AtL  22S. 
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for  purpoMS  of  trnvel  aad  the  Ifte."  The 
gmml  do«iriiM  ia  eometl  j  stated  in  DDloii 
on  HnnidpAl  Oorporatioiii:  Tor  example, 
an  alntttiiig  owner'a  right  of  aoet—  to  and 
from  Uw  itreet,  nbjeet  only  to  legitimate 
pnUio  resolation,  ta  aa  mu^  hia  piupei  Lj 
aa  Ua  ri^t  to  tfaa  aoll  within  Ida  bonndaTy 
Hnea.  .  .  .  Whtn  he  ia  deprirad  of  each 
light  at  acoea^  or  of  aaj  other  eaaement 
oonneeted  with  the  oae  aad  enJcTnmt  of 
Ua  property,  other  than  by  the  atardae  of 
legitimate  public  legalaUon,  ho  la  deprived 
of  hi*  property."  Again:  "But  it  waa 
further  aeen  that  he  had  righta  not  afaai«d 
by  the  public  at  large,  spedal  and  peooliar 
to  himaelf,  and  which  aroaa  out  of  the  TCiy 
relation  of  hIa  lot  to  the  atreet  In  fnmt  of 
It,  and  that  these  righta,  whether  the  hare 
fee  of  th«  streets  was  in  the  lot  owner  or  in 
the  city,  wen  rights  ot  property,  and  as 
andi  onght  to  b«  and  were  as  saored  from 
l^ialatiTe  invasion  a*  his  right  to  the  lot 
Itself."  2  Dill.  Hnn.  Corp.  4th  ed.  If  SS7b. 
flSSo.  Bo,  in  Lewis  on  EmiDent  Domain, 
where  the  adjndged  eases  are  referred  to 
and  examined:  "When  the  owner  of  a 
tnct  of  land  lays  the  same  ant  Into  lota 
and  streets,  and  sella  the  lots,  the  parchasera 
of  anoh  lots  acquire,  as  aj^urtenant  there- 
to, a  private  rig^t  of  way  and  aeceaa  over 
the  streets.  This  privato  right  arises  with- 
out any  express  grant,  and  in  the  absence  of 
any  atatote.  The  law  presumea  that  the 
parties  had  in  mind  the  advantagea  to  be 
derived  from  the  use  of  the  proposed  streets, 
and  implies  a  right  to  eudi  use  as  a  part  of 
the  grant  .  .  .  Therefore,  In  tlie  ease 
of  such  a  grant,  there  arises  by  operation  of 
law  a  private  right  to  use  tlie  streets  in 
connection  with  the  lota  <rf  eadi  proprietor, 
which  is  aa  inviolable  aa  any  other  right  of 
g  property.  .  .  ,  The  existence  of  these 
M  private  rights'and  easements  is,  therefore, 
entirely  independent  of  the  mode  is  which  the 
highway  is  eetablished,  or  of  the  estate  or 
interest  which  the  public  acquires  in  the 
soil  of  the  street,  wheUter  a  tee  or  less." 
Lewis,  Em.  Dom.  Sd  ed.  S  Bl/  and  authori- 
ties cited  in  notes.  See  also  SetotU  v.  Ban, 
142  III.  104,  31  N.  E.  ITa. 

But  the  ri^t  of  the  railroad  company, 
as  abutting  owner,  and  the  rights  of  pas- 
sengera,  are  not,  In  their  nature,  paramonnt 
to  the  righta  of  others  of  the  general  public 
to  use  the  sidewalk  in  question  in  Inti- 
mate ways  and  for  Intimate  purposes. 
licensed  haekmen  and  cabmen,  unless  foi^ 
bidden  by  valid  local  regulations,  may,  witli- 
in  reasonable  limits,  use  a  public  sidewalk 
In  prooecuting  their  calling,  provided  such 
use  is  not  materially  obstructive  In  Ite 
natviV;  that  ia,  of  sneh  exelusive  character 
M,  is  a  •obataatiai  tense,  to  prevent  othera 


tma  also  wdag  It  t^OM  eqaal  terma,  for 
legitteate  papiMsa.  Oenerally  speaking, 
piAIle  sidewallES  aad  atneta  an  for  ne  by 
all,  upon  equal  tarua,  lor  any  patpoae  ea»- 
eiatant  with  the  object  far  wUdi  audi  aid*- 
walb  and  atreeta  am  eataUiabed;  stdtjeet, 
of  oonrae,  to  sneli  valid  regnlationa  M  maf 
be  prescribed  by  the  eonstitated  autlioritua 
for  Che  public  CMWwnleaBe;  this,  to  tbe  end 
that,  as  br  as  poaaibla^  the  rl(^te  of  all 
may  be  euuseifnl  withont  undne  discrimina- 

By  the  niinois  sUtutea  It  la  provided 
that  the  dty  council  in  dtiea  may  regnlato 
the  use  (rf  streete  and  sidewaOa,  and  li- 
cense, tax,  and  regulate  hadmien,  omnibna 
drivera,  earten,  cabmen,  poitora,  ti.pt  saa 
men,  and  all  others  pursuing  like  oeeupa- 
tions,  and  to  prescribe  thefr  compensation. 
Hnrd'a  Bev.  Stot  (III.)  1901,  pp.  ESS,  2S7. 
And  by  mrdinanes  of  the  dty  eonndl  of 
Qiieago  it  is  provided  that  "any  licensed 
hadcney,  coach,  cah,  or  other  vshiclee  for 
the  conveyanoe  of  psaaengera,  may  stand, 
while  waiting  for  employment,  at  the  fol> 
lowing  plaoee,  and  for  the  period  of  time 
iiereinafter  provided:  .  ,  .  Btand  No.  4. 
The  east  side  of  Canal  street,  occupying 
110  feet  between  Adams  and  Uadiaon^ 
streets,  aa  the  superintendent  of  police  shall  S 
direct  .  .  .  Stend  No.  0.*At  all  ralt-f 
road  depots  ten  minutes  previous  to  the  ar> 
rival  of  all  passenger  trains."  Rev.  Code 
of  Ohioago,  g  408.  The  validity  of  Uiis  or- 
dinance has  been  sustained  by  the  aupreme 
oonrt  of  Illinoia.  Peitntj/lvattia  Oo.  v.  0M- 
oBjro,  181  III.  209,  63  L.  R.  A.  223,  54  N.  S. 
8ES.  Perceiving  nothing  in  the  above  pro- 
visions inoonsistent  with  any  right  secured 
by  the  Constitotlon  of  the  United  Btotea, 
we  accept  the  decision  of  the  state  court  H 
authoritetive  upon  this  point.  When,  there- 
fore, licensed  haekmen  and  cabmen,  at  afh 
pnq>riate  times,  placed  their  vehicles  ia 
the  public  street,  next  to  the  sidewalk.  In 
front  of  the  company's  passenger  bons^ 
tlkcy  did  not  violate  the  regulations  estab- 
lished by  the  dtj  council.  Nor,  so  far  as 
the  plaintiS  is  concerned,  did  they  violate 
sudi  legnlations,  when,  leaving  their  vehi- 
cles in  the  public  street,  at  the  appointed 
places,  they  stood  near  by  them  for  a  rear 
Bouable  time  upon  the  sidewalk,  awaiUag 
the  coming  of  passengera  from  the  station 
house.  What  thqr  could  not  legally  do — 
what  the  final  decree  properly  forbade  them 
to  do — was  to  aoiigrtgata  upon  the  sidewalk 
in  front  of,  adjacent  to,  or  about  the  pas- 
senger house,  to  aa  to  interftrt  with  the 
ingress  and  ^ress  of  passengers.  Of  course^ 
any  use  of  the  sidewalk  in  whatever  way 
that  would  unnecessarily  or  unduly  obstruct 
and  interiere  wito  passengers  in  their  going 
or  eoming  would  be  ineonaiatait  with  tha 
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il^te  of  Kiah  yiiwmgaH  u  mil  m  an  In- 
tringemcnt  of  tlie  ri^t  of  Um  oon^Ai^,  •< 
abnttiiig  properfy  amar,  to  haTi^  bj  it* 
agent*  and  omployMi,  tai  tbe  pnTpowa  ot 
itt  biwinew,  reaMmabie  aecaoa  to  and  from 
the  BidewaU:  and  tlw  pnbllo  street. 

It  only  Temalna  to  inquire  aa  to  the  oom- 
peten(7  of  a  court  of  aquitj  to  giT*  tha 
railroad  eompany  tbe  relief  it  aouglit.  Tha 
defendants  inaiat  tbat  equity  cannot  prop- 
«rl7  interfere.  Bat  ttie  inadaqoa^  of  s 
l^al  remed;  in  aasb  a  ease  aa  this  one  ie 
q^ta  apparent.  According  to  l^«  laeord 
tiie  attempt  of  the  defendanU,  despita  tha 
objeetiona  ot  the  company,  to  om  ite  ata- 
tJoD  houae  and  depot  grounds  tor  the  porpoae 
of  meeting  paaaengsrt  and  soliciting  their 
patronage,  waa  of  constant,  daily,  almost 
Sbonrly  occurrence.  Tha  eaaa  m  <Nia  of  a 
J9  oontinuing  trespaaa,  inrolving  injury  ot  a 
permanent  nature.  A  anit  at  law  oonld 
coly  hare  determined  the  particular  wrmg 
oocurring  on  a  particular  oeeasion,  and 
would  not  reaah  other  wrongs  of  like  diar- 
aetar  that  would  ooeur  almoat  erery  hour 
of  each  day,  aa  passengera  arrired  at  the 
atatjon  of  the  company.  The  aame  atate  of 
things  existed  in  reference  to  sucfa  use  ot 
the  ddewalk  In  front  of  tha  paaaenger  ata- 
tlon  aa  nndoly  Interfeied  with  the  rl|^ts 
at  paaaengara  uriviiig  aad  deputli^    OtiJj 


a  eoort  o<f  equity  waa  eonpetant  to  meat 
sueh  an  unusual  emergen^,  and  by  a  tam^ 
prebensiTe  decree  determine  Anally  and  one* 


for  all  Uia  entire  oontro*eny  b 
parties,  thua  aviriding  a  mnltlplid^  of 
suits,  and  oonserrlng  the  public  intareata. 
No  remedy  at  law  would  be  bo  complete  or 
effloadons  as  a  suit  in  equify  in  suoh  a  caae 
aa  this  one.  Oooaoto  Jftn.  Oo.  r.  South  Car- 
olina, IM  V.  6.  660,  3(1  L.  ed.  637,  IZ  Sup. 
Ct.  lU^,  S8B;  Smyth  t.  Ame«,  16B  IT.  S. 
406,  SIT,  4S  L.  ed.  81S,  83S,  18  Bup.  Ct. 
Bap.  418.  Tha  auprema  court  ot  IlUnois 
well  said  In  Ohioago  Omvral  R.  Oo.  v.  Ohi- 
eago,  B.  A  Q.  R.  Oo.  IBl  III.  SOS,  611,  64  H. 
E.  1026:  "When  Irreparable  injury  la 
spcAan  of,  it  is  not  meant  that  the  injury 
is  beyond  tha  poasibllity  of  repair,  or  beyond 
the  poasibili^  of  oompensation  in  damagea, 
but  it  must  be  of  such  oonstant  and  fre- 
qnent  ramiTTenea  that  no  fair  or  reaaonaUo 
redreaa  ean  be  had  therefor  In  a  court  of 
Uw."  Bee  also  Vewell  j.  Bom,  1«S  HI.  101, 
lis,  lie,  31  N.  B.  176;  OarpmterT.  Capital 
Eleotric  Oo.  178  IlL  29,  86,  4S  L.  B.  A. 
646,  es  Am.  St  Bap.  £88,  62  N.  E.  B78t 
I^towv  T.  PeMn,  IB6  lU.  SB7,  808,  51  L.  B. 
A.  301,  67  N.  E.  lOaB. 
The  deorws  of  tA«  CirwiU  OMrt  4f  ApfMli 
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1«  lfiiiilolp«l      florpormttfnia  ^  ■anttKFT' 
vean>lBtl»BB— dlapoBBl      of      carbkre. — 

Tbe  adoption  Qf  ordlnsticea  sTkntlng  an  ei- 
eluslve  jiiMltgt  for  Oltj  jean  to  dlapoic  ol 
Barbaga  and  refuv  matter  ij  cranaCIoD  or 
reduction,  uid  reguirlnc  tbs  dcllTei?  of  ftll 
•uch  material  at  tbe  crematorr  or  rednctloD 
plant,  there  to  be  destrojod  at  tbe  eiinnM 
of  the  pgraon,  campan},  or  eorpocatlon  con- 
mtrlQS  the  same,  wai  within  the  auttioFltj 
of  the  board  of  auperrteore  of  tba  dtj  ani] 
couDtj  of  Baa  FrandacD — under  Cal.  Const. 
18T9.  art.  11.  1  11,  Cal.  Blat.  ISeS,  p.  G40, 
Cal.  Stat,  1803,  p.  ns— U>  make  and  aoforce, 
within  tba  city  and  county,  all  lucb  reason- 
■bla  aanltary  and  other  regiilatlone  ai  are 
not  In  conflict  wltb  an;  leneral  itatute  or 
with  tbe  Conitltutlon.  and  which  haye  for 
their  object  the  preserration  of  tbe  public 
health. 
B>  COBBtltotfonni  lair— due  proe«jiB  of 
lair— mniilclpBl  dlaposAl  of  antrfeasB. — 
Unnlclpal  ordlnancea  requiring  all  garbage 
and  other  refuse  matter  to  be  delivered  at  a 
■peclfled  crematory  or  reduction  plant,  there 
to  be  cremated  or  destroyed  at  the  eipsnee 
of  tbe  penon.  company,  or  corporation  con- 
veying the  same,  are  not  wanting  In  the  due 
proceu  of  law  required  by  n.  B.  Conit.,  14th 
Amend.,  as  taking  priTRte  property  for  pnb- 
Ik  aea  wltbout  compenaatlon,  eren  If  aome 
«I  the  inbatancu  eo  deatroyed  may  bare 
had  aome  elamenta  of  value. 

[No.  28.] 


ON  WRIT  of  Certiorari  to  tho  United 
EtatcB  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  Tevtew  a  decree  wUch 
afllrmed  a  decree  of  the  Circuit  Court  for 
the  Northern  District  of  California,  enjoin- 
ing violationa  of  municipal  ordinancoa  for 
tbe  disposal  of  garbage.     ^;^med. 

See  Bame  eate  b«Iow,  61  C.  a  A.  91,  126 
Fed.  23. 

The  facta  Bre  stated  in  the  opinion. 

UMart.  It.  T.  HardlBs,  Carrel  W.  Jfo- 
Eiterney,  Oharlet  Page,  and  Edward  J,  Uo- 
Cutchcn  for  petitioners. 

Ueatn.  Bkeldon  Q.  KellocK.  Aldit  B. 
Brovfne,  O.  h.  Ti'Wwi,  and  Ateimndcr  Brit- 
ton  for  TCipondeDt. 

Mr.  JustJoe  H«rlan  delivered  the  opin- 
ion of  the  court: 

The  board  of  aupervisors  of  the  city  and 

eountj    of    Baa    Francisco,    hj    ordinance 

e  adopted  February   ITth,   1800,  and  known 

S°  aa  order  No.  Z9SS,  granted  to  F.  E.  Sharon, 

Ua  utoriates  and  assigns,  the  sole  and  ex- 


clusive right  and  privilege,  for  a  term  of 
Sfty  years,  to  oremat«  and  destroy,  within 
that  city  and  county,  by  crematories  or  by 
a  prooeas  of  reduction,  house  refuse,  dirt, 
ashei,  dnderi,  sludge,  crocker;,  tins,  bones, 
and  other  like  matter,  dead  animal*  {not 
provided  for  by  contract  or  franchise  there- 
tofore gTant«d),  putrid  vegetable  matter, 
fish,  flesh,  and  food  condemned  by  tlie  board 
of  health  of  the  city  and  county  as  unfit 
for  htunan  food, — the  grantees,  their  as- 
sociates and  assigns,  having  the  right  to 
charge  and  collect  therefor  not  exceeding 
the  sum  of  20  centa  per  load. 

The  grantees,  their  associates  and  aa- 
aigns,  were  required  to  have  in  operation, 
within  two  years  after  the  granting  of  the 
above  privilege  or  franchise,  a  suitable 
building  or  buildings,  with  necessary 
crematories,  machinery,  tools,  and  ap- 
pliances necessary  to  cremate  and  destroy 
by  cremation,  or  by  a  process  of  reduction, 
tdl  obnoxioiis  germs  and  elements  contained 
IP.  house  refuse  and  other  substances  above 
mentioned, — the  works  to  he  such  as  would 
ButSce  for  the  cremation  or  reduction  of  at 
least  300  tons  per  day  of  such  stihatances. 

By  the  same  ordinance  it  was  made  un- 
lawful, aft«r  erection  of  such  works,  for 
any  person  or  corporation  to  remove 
through  the  public  streets  from  any 
houses,  hotels,  markets,  hospitals,  factories, 
restauranta,  stores,  or  other  like  building 
or  place,  in  the  city  and  county,  any  of  the 
substances  above  specified,  except  in  closed 
vehicles  and  wagons  constructed  so  oa  to 
conceal  the  contents  from  public  view,  and 
to  effectually  prevent  any  smell  escaping 
therefrom,  as  well  as  to  prevent  the  drop- 
ping of  any  portion  of  such  material  or 
substances  on  the  public  streets, — auch 
vehicles  and  wagons  to  be  constructed  in 
accordance  with  apecifi cations  approvad  by 
the  board  of  health  of  the  city  and  county. 

The  ordinance  also  made  it  unlawful, 
after  the  buildings  referred  to  had  been 
constructed,  for  any  person  or  corporatioa  e 
to  dump  or  place  upon  any  land,  water,? 
or  water  ways  within  the  city  and  oouoty, 
any  such  aubalances,  and  required  that  they 
should  be  forthwith  delivered  to  the  al>ova 
crematory,  "and  there,  at  the  expense  of 
the  person  or  corporation  so  conveying  the 
same,  be  cremated  or  destroyed,  or  sub- 
jected to  such  disposition  and  treatment  aa 
uill  at  once  secure  and  effect  a  complete 
combustion  of  all  gases  and  odors  arising 

The  grantees,  their  associates  and  «a- 
signs,  were  required,  within  twenty-four 
hours  after  receiving  any  of  the  material 
or  substances  above  apeciSed,  to  "eremata 
or  reduce  the  same,  or  shall  subject  tha 
same   to   such   process   as   will   secure   tho 


3,Google 


190B. 


CJAUTOSNIA  REDDtmON  00.  T.  BAHTTART  ICEDUCnON  WORKS.      Ml 


•omplete  eombuiticm  of  all  gaMa  or  odon 
Arising  therefrom,"  uid  to  maintain  and 
operate  their  plant  and  erematoriea,  or 
other  apparatus,  "so  aa  to  prevent  any 
obnoxious  unella  or  gaaea  being  emitted 
either  from  the  deposit*  of  aneh  matter  or 
■ubstances  on  their  premiaea,  or  from  the 
process  of  cremation  or  other  teeatment 
thereof,  or  from  the  reaidnum  remaining 
after  cremation  or  treatment  as  aforesaid; 
also,  that  in  the  operation  of  said  works, 
no  amoke  or  soot  shall  ba  emitted  lO  aa  to 
conatitute  a  nuisance." 

The  ordinance  further  provided  that  the 
grantees,  their  aeaociates  and  sjslgna, 
should,  from  and  after  December  let,  1902, 
have  the  sole  and  exclnsive  right  and 
privil^e,  during  the  remainder  of  the  term 
of  their  franchise,  "Ut  remove  and  dlapoae 
of  all  dogs  killed  at  the  public  pound,  and 
all  anlmala  impounded  and  cot  redeemed 
by  the  owners  thereof,  and  which  are  value- 
less and  cannot  be  sold;  also,  to  remove  and 
dispose  of  the  carcasses  of  all  dead  animals 
in  aald  city  and  county  not  slain  for  human 
food,  which  shall  not  he  removed  and  dis- 
posed of  by  tlte  owners  thereof,  so  as  not 
to  become  a  nuisance,  within  six  hours  after 
the  death  of  the  same." 

It  was  farther  provided  that  the  grantees, 
their  associates  and  assigns,  should  be  sub- 
ject to  all  health  and  sanitary  r^ulatlonB 
in  force  during  the  existence  of  said  fran- 
echises;  and  should  receive  no  compensation 
?  whatever  from  the  dty  and  *  county  for 
■errices  performed  by  them  jn  disposing  of 
the  specified  material  and  substances. 

For  the  privileges  or  franchise  granted 
by  this  ordinance,  Sharon  and  his  aaaociates 
paid  the  sum  of  (2,610  in  cash,  and 
stipulated  to  pay  for  fifteen  years  2  per 
oentmn,  and  for  the  remaining  term  of 
thir^-flve  years  5  per  centum,  of  the  gross 
amotmt  of  their  receipts  from  the  business. 

The  Sanitory  Reduction  Works,  a  corpo- 
ration of  California,  became  the  assignee  and 
tucceBsor  in  interest  of  the  franchise  or 
privileges  granted  to  Sharon,  his  associates 
and  assigns,  and  notified  the  board  of  super- 
visors of  the  completion  of  their  works,  and 
of  their  readlneaa  to  receive,  cremate,  and 
destroy  all  such  substances  as  were  specified 
In  order  No.  2965.  The  cost  of  such  works, 
the  present  plaintiff  alleged,  exceeded  the 
sum  of  $200,000. 

Thereupon  the  board  of  supervisors,  on 
November  1st,  1807,  adopted  order  No.  12 
(second  series),  which  provided  that  no 
person,  company,  or  corporation  should,  on 
or  after  November  Sth,  1897,  deposit,  d'jrap, 
or  cause  to  be  dumped  or  deposited  upon 
any  street,  lot,  land,  water,  or  water  ways 
within  the  city  and  eoun^  or  from  any 
wliarf  or  bulkhead   on  the  water   front  of 


the  dly  and  county,  any  of  the  abovo  suV 
stances  or  material,  and  that  all  auch  sub- 
stances or  matter  should  be  delivered  at  and 
to  the  crematory  of  the  Sanitary  Reduction 
Works,  "and  there,  at  the  expense  of  the 
peraon,  oompany,  or  corporation  so  convey- 
ing the  same,  be  cremated  and  destroyed, 
or  subjected  to  such  disposition  and  treat* 
ment  as  will  secure  and  effect  a  complete 
oombustion  of  all  gases  and  odors  arising 
therefrom."  Any  violation  of  that  order 
was  dedared  to  be  a  misdemeanor,  punish- 
able by  a  fine  of  not  exceeding  $250,  or  by 
imprisonment  for  a  term  not  exceeding  on« 
hundred  days,  or  by  both  such  fine  and  im* 
priaoument. 

The    present    auit    was    brought   by    the 
Sanitary   Reduction    Company   against   the 
California   Reduction  Company,   and   about  . 
one  hundred  and  fifty  individuala.  m 

•  The  defendant  corporation  was  organised  • 
under  the  laws  of  Colorado,  at  the  instanoa 
of  certain  citizens  of  California,  for  the 
purpose,  we  may  assume  from  the  record,  of 
removing,  by  boats  and  barges,  larga 
quantities  of  the  material  and  substances 
apecifled  in  the  orders  of  the  board  of 
supervisors  from  the  city  and  counly  of  San 
Francisco,  and  depositing  them  on  lands  In 
the  county  of  San  Mateo  and  elsewhere 
than  at  the  works  of  the  Sanitary  Reduc- 
tion Company,  thereby  preventing  the  aame 
from  being  delivered  to,  and  incinerated 
and  destroyed  by,  the  latter  company,  under 
its  contract  with  the  city  and  eoun^  of 
San  Francisco. 

The  individual  defendants  are  subjects 
of  the  Kingdom  of  Italy,  and  owners  of 
licensed  wagons  used  In  their  calling  as 
scavengers  in  the  city  and  county  of  San 
Francisco.  It  seems  that  a  very  few  of 
them — not  more  than  about  a  half  doEsn— 
are  householders   in  that   city   and  county. 

Between  the  California  Reduction  Com- 
pany and  the  individual  defendants  there 
ix  a  written  agreenient,  dated  November 
22d,  1898,  requiring  the  former,  within 
thirty  daya  thereafter,  to  provide  one  or 
more  suitable  buildinjra.  wharves,  or  other 
places,  for  the  reception  from  the  latter 
"of  all  garbage,  ashes,  refuse,  butchers' 
offal,  dirt,  sludge,  crockery,  tins,  or  other 
putrid    animal 


vegetable  matter,  or  a 
or  any  dead  animals; 
wharves,  or  other  pin 
BO   located  that   the 


fish,  flesh,  or  food, 
which  aaid  buildings, 
ce  or  places  shall  be 
'ernge   travel   to  the 


ihall  not  exceed  the  average  haul  t 
the  Sanitary  Reduction  Worka  by  more 
than  a  quarter  of  a  mile."  By  that  agree- 
ment the  individual  defendants  bound  them- 
selves to  deliver  at  the  buildings  or  plaoes 
provided  by  the  defendant  corporation  all 
auch    material    or   aubatances    gathered    1^ 
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tfaem  from  time  fa>  time  in  the  tity  and 
eoimty.  The  IndMdiud  defendants  aiao 
■tipulated  In  the  agreement  thtit  tli^ 
would  not  deliver  any  of  the  above  material 
or  subetanoea  to  aixj  other  party  than  the 
California  Reduction  Company,  nor  at  any 
other   place   than   the   one   deeignated   and 

H  choaen  by  that  company. 

?  *The  pleadings  and  the  eridence  in  the 
eauM  sbon  that  the  defendajita  hod  entered 
upon  the  execution  of  their  agreement  and 
the  tranaaetion  o(  the  business  to  wnich  it 
related.  No  question  is  made  aa  to  the 
right  of  the  plaintiff  to  exercise  whatever 
priTileges  had  been  legally  granted  to 
Sharon,   his   associates   and   assigns. 

The  object  of  the  suit  by  the  plaintiff 
eorporation  was  to  obtain  a  decree  restrain' 
log  the  defendants,  by  injunction,  from  re- 
moring  from  the  cfty  and  county  of  San 
Praneieeo,  or  depositing  or  dumping  at  any 
other  plaoe  than  at  the  works  of  the  plain- 
tiff, any  of  the  garbage  or  other  materials 
specified  in  the  orders  of  the  board  of  super- 
▼isoTS,  or  from  infringing,  directly  or  in- 
directly, the  exclusive  rights,  privileges, 
and  franchises  secured  to  ttt«  plaintiff  as 
above  stated. 

The  drouit  court.  Judge  Morrow  presid- 
ing, passed  a  deerte  girlng  th«  relief  asked. 
94  Fed.  693.  That  decree  was  affirmed  in 
the  circuit  court  of  appeals,  Judge  Hawley 
delivering  the   opinion  of  the   court.     SI 

2  C.  C.  A.  91,  126  Fed.  3B. 

?  'The  defendants  Insist  that  the  ordlnanoes 
In  question  are  invalid  for  the  want  of 
power  in  the  board  of  supervison  to  adopt 
them.  This  objection  does  not  eeem  t«  be 
W«ll  taken.  By  the  California  Constitution 
of  1M9  it  was  provided  that  "the  legis- 
lature shall  have  power  to  provide  for  the 
•lection  of  a  board  of  supervieora  In  eaoh 
county,  and  these  superviBors  shall  Jointly 
and  individually  perform  such  duties  as 
may  be  prescribed  by  law."     [Art.  10,  1  G.] 

.  Subseqnaitly,   by   an   aot   approved   April 

H  esth,  1803,  it  wa*  provided  that  "the  board 

■  of  auperviaora  of  the*el^  and  county  of  San 
Francisoo  shall  have  power,  t^  regulation 
«r  order,  ...  to  authorize  and  direct 
the  summary  abatement  of  nuisances;  to 
make  all  regulations  which  may  be  neoes- 
wry  or  expedient  for  the  preservation  of 
the  public  health  and  the  prevention  of  con- 
tagions diseases;  to  provide,  by  regulation, 
for  the  prevention  of  contagious  disease*  i 
to  provide,  by  regulation,  for  the  prevention 
and  summary  removal  of  all  nnisances  and 
obstructions  in  the  strMta,  alleya,  high- 
ways, and  public  grounds  of  said  d^  and 
Mvaty,"  etc  Cal.  Stat.  1663,  p.  640.  Again, 
in  the  state  Ccmstitution  of  1879,  it  was 
provided  that  "any  ooun^,  city,  town,  or 
township  may  make  and  eaforoe  within  it* 


limit*  all  audi  local  police,  aanitajy,  and 
other  r^ulationa  as  are  not  In  conflict  wiUi 
general  laws."  Art.  II,  |  II.  Furtlier,  by 
an  act  approved  March  23d,  I8D3,  it  was 
provided,  amcmg  other  things,  that  every 
franchise  or  privilege  to  erect  or  lay  tele- 
graph or  telephone  wires,  to  construct  or 
operate  railroads  along  or  upon  any  publio 
street  or  highway,  or  "to  exerdse  any  other 
privilege  whatever  hereafter  propoeed  to  bs 
granted  by  the  board  of  supervisors,  com- 
mon council,  or  other  governing  or  legis* 
lative  hody  of  any  county,  city  and  county, 
city,  town,  or  district,  shall  Iw  granted  up- 
on the  conditions  in  tliis  act  provided,  and 
not  otherwise."  One  of  those  condition* 
was  that  the  fact  that  auch  franchise  or 
privilege  had  been  made,  tc^ether  with  a 
statement  that  it  was  proposed  to  grant  the 
same,  should  be  advertised, — the  franchise 
or  privileKe  to  be  awarded  to  the  higheat 
bidder.     Cal.  Stat  1893,  p.   2SS. 

It  may  be  here  oboerved  that,  under  the 
charter  of  San  Frandsco,  the  board  of 
supervisors  for  the  city  and  county  of  San 
Francisco  constituted  the  I^slatlve  depart- 
ment for  that  municipality.  MoDonald  v, 
Doifjie,  97  Cal.  112,  114,  SI  Pae.  BOO;  Barrf. 
9on  V.  Rolerta,  145  Cal.  173,  78  Pso.  637. 

In  the  above  constitutional  and  statutory 
provisions  la  found  full  authority  for  th* 
board  to  make  and  enforce,  within  the  city 
and  county  of  San  Frandsco,  all  such  rea-  ^ 
aouable  sanitary  and  other  r^ulations  as  h 
are  not  in  conflict  with  any  general  'statut*  • 
or  with  the  Constitution,  and  which  bar* 
for  their  object  the  preservation  of  the  pub- 
lio health,  by  whatever  cause  endangered. 
It  wB*  substantially  *o  ruled  in  the  dr- 
cult  court  of  the  United  States,  northern 
district  of  California,  in  Alpers  v.  SoK  Fran- 
Mkoo,  32  Fed.  G03,  Mr.  Justice  Field  de- 
livering the  opinion  of  the  court.  The  rul- 
ing in  that  case  was  followed  in  tlatitmal 
Fertiliser  Go.  v.  Lambsrt,  48  Fed.  458.  See 
also  Paople  so  rel.  Dean  v.  Contra  Oaita 
County,  122  Cal.  421,  66  Pac  131. 

It  la  said  that  the  grant  to  Sharon,  his 
aasodates  and  assigns,  was,  in  no  sense,  a 
franchise.  It  la  true  that  the  titie  of  the 
act  of  1893  refers  only  to  franchises.  But 
the  body  of  the  act  shows  that  the  legit- 
lature  intended  to  embraoe  privileges  ex- 
ercised under  public  authority,  and  not 
alone  what  may  be,  stricUy,  f  rsnchiae*.  The 
right  which  was  granted  to  Sharon,  his  aa- 
sodates and  assigns,  was  certainly  a  priv- 
ilege, and  the  board  of  eupervlsora  had 
power  to  grant  It  In  order  to  protect  the 
public  health.  But,  independently  of  the 
above  statutes,  the  board  had  power,  under 
the  Oonatitutlon  of  the  state,  to  moke  such 
sanitary  regulation*  as  were  not  incMi> 
sisteni  with   the  general   law*,  and   that 
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broad  power  e&rried  wiHi  It  the  power,  by 
ooirinet  uid  ordiouice,  to  giurd  &•  publi 
healtli  In  all  reasonable  way*. 

Hie  defendaata  eritioI«e  the  ordinanM 
beeaoae  thty  gfvo  the  CKdnsIn  privilegw 
in  qnestian  for  a.  period  of  Utty  jeu*.  Bat 
whether  the  period  daring  wbf^  Buob  privi- 
lege* migiit  be  exeTdsed  ahoald  be  long  or 
ihort  was  a  matter  in  the  wise  discretion 
ef  the  board,  and  determinable  wholly  np- 
on  gnanda  of  public  poli^.  It  may  be  that 
grants  hj  poblie  euthorit?  of  privities  to 
be  exercised  for  the  benefit  or  In  behalf  of 
the  publie  ought  never  to  be  for  long 
periods.  Bnt  it  sulDcee  to  say  that  no  eueh 
eMisideration  can  control  the  action  of  the 
judiciary. 

The  defendants  Insist  that  the  ordinanoes 
in  question  are  iu  violation  of  the  I4th 
Amendmrat  of  the  Conatitution,  in  that 
*•  they  deprive  the  bouseholdera  of  San  Pran- 
Teitoo  of*propeTty  of  value,  by  transferring 
it  to  the  Sanitary  Reduction  Works,  with- 
out requiring  compenBation  to  be  made; 
this,  it  Is  eontraided,  being  fo  violation  of 
the  14th  Amendment.  Ohieago,  B.  A  Q.  R. 
Oo.  V.  Chioago.  ISO  U.  S.  226,  41  L.  ed.  979, 
17  Sup.  Ct  Sep.  681. 

We  do  not  perceive  that  the  defendant 
oorporation  of  Colorado  and  the  individual 
defendants  who  are  not  houaeholdera  are 
entitled  to  raise  anf  saeh  question.  It 
householders  do  not  complain,  bnt  by 
silence  assent  to  what  the  board  did,  it  Is 
not  for  others  to  say  that  tbe  property  of 
householders  is  takMi  for  public  use  with- 
out oompensatlon ;  for  householders,  if  so 
minded,  may  waive  any  right  they  have  to 
oompenaation  for  their  property  deetrc^ed 
to  protect  the  publie  health.  The  individ- 
ual defendants,  In  their  answer,  claim  to 
be  householders  In  San  Frandsco.  But  it 
seems  that  only  about  six  of  them  are 
householders.  The  presence,  however,  of 
that  number  as  defendants  make*  it  ap- 
propriate to  oonaider  the  objection  just 
stated  upon  its  merits. 

In  determining  the  validity  of  the  ordin- 
anoes la  question  it  may  be  taken  as  firmly 
eeiabllslied  in  the  jurisprudence  of  this 
eotui  that  the  states  possess,  becauae  they 
have  never  surrendered,  the  power — and 
therefore  municipal  bodies,  under  l^s- 
lativB  sancUon,  may  ererdee  the  power — 
to  prescribe  such  regulations  as  may  be 
reasonable,  necessary,  and  appropriate  for 
the  protection  of  the  public  health  and 
comfort ;  and  that  no  person  has  an  abso- 
lute right  "to  be  at  alt  times  and  in  all 
drenmatancea  wholly  freed  from  restraint;" 
bnt  "persons  and  property  are  subject  to 
all  kinds  of  restraints  and  burdena,  in  order 
to  secure  the  general  comfort,  health,  and 
general     prosperit;     of     the     state," — the 


pubUo,  as  represented  by  Its  eonstituted 
authorities,  taldng  care  always  that  no 
r^olatJon,  although  adopted  for  those  ends, 
shall  violate  rights  seouied  by  the  funda- 
mental law,  nor  interfere  with  the  enji^- 
ment  of  individual  rights  beyond  the  nece*- 
sities  of  the  ease.  Equally  well  settled  is 
the  prindple  that  If  a  r^ulation  Niaeted 
by  oompetent  public  authority  avowedly  for 
tbe  protection  of  the  publie  health  haa  a 
real,  snbstantial  relation  to  that  object,  m 
■the  courts  will  not  strike  It  down  upon? 
grounds  merely  of  public  policy  or  ex- 
pediency. Hatuiibal  i  8t.  J.  R.  Oo.  v. 
Hu4m,  SG  U.  8.  4SS,  470,  471,  24  L.  ed. 
G2T,  029,  530;  Mugler  v.  Kanaat,  123  U.  a 
023,  661,  31  L.  ed.  205,  210,  B  Sup.  Ct  Rep. 
273;  Laielon  v.  BteeU,  1E2  U.  S.  133,  136, 
3S  L.  ed.  385,  388,  14  Sup.  Ct  Rep.  4DS; 
itktn  V.  JTafiAU,  191  U.  S.  207,  223,  48  L. 
ed.  I4S,  IG8,  24  Sup.  Ct  Rep.  124;  Jiko6- 
ton  V.  MataaOiueetti,  I9T  U.  S.  11,  27,  49 
L.  ed.  643,  OSO,  25  Sup.  Ct  Bep.  358.  In 
the  leoent  case  of  Dobhint  v.  Loi  Ang«te», 
105  U.  S.  223,  235,  49  L.  ed.  160,  174,  2fi 
Sup.  Ct  Eq).  18,  20,  this  court  said  that 
"eveij  Intendment  le  to  be  made  In  favor 
of  the  lawfulness  of  the  exercise  of  munic- 
ipal power  making  regulations  to  promote 
the  public  health  and  safety,  and  that  it  ia 
not  the  province  of  courts,  except  in  dear 
cases,  to  interfere  with  the  exerdse  of  the 
power  reposed  by  law  in  municipal  corpo- 
rations for  tbe  protection  of  local  rights 
and  the  health  and  welfare  of  the  people  in 
the  oommBnity." 

Tbe     riMMrd     abundantly     discloses     the 
grounds  upon  which  the  board  of  supervis- 

'8   proceeded,    in  adopting  the  ordinanoes 

The  preamble  to  order  No.  2D6G  shows 
that.  In  the  judgment  of  the  board,  the  only 
effective  mode  to  dispose  of  house  refuse, 
buttdiera'  oSal,  garbage,  putrid  or  offensive 
animal  or  vegetable  matter,  refuse,  aehes, 
other  like  matter,  and  to  prevent  such 
substances  from  being  deposited  in  or  upon 
the  lots,  lands,  and  public  streets  of  the  city 
and  county,  or  in  the  waters  of  the  bay,  t* 
the  prejudice  of  the  publie  health,  was  by 
cremation  or  by  some  process  of  chemical 
reduction.  The  conviction  of  the  board 
that  dedded  action  on  the  subject  was  Im- 
peratively demanded  for  the  general  good 
seems  to  have  strengthened;  for  order  No. 
12,  adopted  a  year  later,  stated  in  its  pre- 
amble that,  from  time  to  time,  during  pre- 
yeftrs,  the  dumping  of  garbage,  dirt, 
offal,  house  refuse,  matter,  ashes,  cinders, 
sludge,  adds,  or  like  matter,  to  Sll  in  lots, 
and  particularly  in  flUIng  in  water  lota, 
had  beoome  to  objectionable  and  ddeterioua 
to  Um  public  health  that  the  attempt  was 
mitigate  si  ' 
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log  tiMcn  over  with  und;  that  It  had,  how- 
ever, become  appaient  that  lots  ao  filled 
«ikd  oovered  had  thrown  off  obnoxious 
gases,  deleterious  to  the  public  health,  and, 
H  when  epidemic  diseases  ware  prevalent, 
I?  would  become  a*fruitful  source  of  danger  to 
the  sanitaiy  wellbeing  of  citizens;  and  that 
the  board  of  health  had  called  attention  to 
and  condemned  the  disposing  of  garbage 
and  refuse  matter  for  the  purpose  of  filling 
tn  lots.  Such  were  the  reasons  which 
moved  the  board  of  supervisors  to  adopt 
that  order  making  it  unlawful  to  deposit 
any  of  sudi  substances  upon  streets,  Iota,  or 
lands,  or  in  any  water  or  water  way,  within 
the  eit?  and  county,  and  requiring  that  they 
be  delivered  at  the  plaintiff's  worlcs,  to  be 
there  cremated  and  destroyed,  or  subjected 
to  such  disposition  and  treatment  as  would 
effect  a  complete  combustion  of  all  gases 
and  odors  arising  therefrom. 

We  perceive  no  ground  to  doubt  the  good 
faith  of  the  board  of  supervisors;  nor  can 
we  say  that  the  mode  adopted  for  the  sup- 
pression of  the  evils  in  question  nas  arbi- 
trary, or  did  not  have  a  real,  substantial 
relaUon  to  the  protection  of  the  public 
health. 

Many  of  the  questions  involved  in  munic- 
ipal sanitation  have  proved  to  be  diffi- 
cult of  solution.  There  !•  no  mode  of  dis- 
posing of  garbage  and  refuse  matter,  as 
found  in  cities  and  dense  populations, 
whidi  Is  uniyersally  followed.  In  some 
«itira  garbage  recep^cles,  properly  covered, 
ara  provided,  sometimes  by  the  householder, 
sometimes  by  the  municipal  authorities  or 
the  garbage  collector.  But  even  such  devi- 
ces often  prove  to  be  worthless  tor  want  of 
proper  attention  to  them  by  householders. 
Then,  the  question  arises  for  the  considera- 
tion of  Hie  municipal  authorities  as  to  the 
frequency  of  the  removal  of  garbage.  The 
practice  is  not  at  all  uniform.  In  soma 
cities,  ft  is  collected  seven  times  a  week;  in 
others,  six,  four,  and  three  times  a  week. 
Again,  questions  arise  as  to  the  mode  in 
which  garbage  should  be  collected;  and  the 
statement  is  made  by  those  who  have  Inves- 
tigated the  subject,  that  while  "there  ap- 
pears a  well-nigh  unanimous  demand  on  the 
part  of  health  officers,  and  oftentimes  of  the 
publio  generally,  for  the  munieipal  collec- 
tion of  garbage,"  the  "problem  of  garbage 
disposal  has  not  been  solved."  Chapin, 
R  Municipal  Sanitntion  in  the  United  States, 
fp.  670.  Similar  observations  'might  be 
made  in  reference  to  what  Is  commonly 
called  "dry  refuse,"  which,  in  many  cities, 
includes  ashes  and  all  the  rubbish  accumu- 
lated in  private  houses,  stores,  market 
houses,  snd  like  places. 

These  references  to  the  different  methods 
employed  to  dispose  of  garbage  and  refuse 


have  been  made  in  order  to  show  that  the 
board  had  before  them  a  most  difficult  prob- 
lem—unsolved by  experience  or  science — as 
to  the  best  or  most  appropriate  method  of 
protecting  the  public  health  in  the  matter 
of  the  disposal  of  the  garbage,  refuse,  and 
other  materials  found  on  private  premises, 
and  in  hotels,  restaurants,  and  like  places. 
The  state,  charged  with  the  duty  of  safe- 
guarding the  health  of  its  people,  commit- 
ted the  Bubject  to  the  wisdom  and  discre- 
tion of  the  board  of  supervisors.  Tbe  con- 
clusion it  reached  appears  in  the  ordinances 
in  question,  and  the  courts  must  accept  it, 
unless  these  ordinances  are,  in  some  essen- 
tial particular,  repugnant  to  the  fundamen- 
tal law.  Tlie  general  result  which  the 
board  of  supervisors  sought  to  bring  about 
was  by  cremation,  or  by  such  other  treat- 
ment of  the  materials  as  would  effect  a 
complete  combustion  of  all  gases  and  odora 
arising  therefrom.  "Cremation,"  it  is  said, 
"is  exclusively  employed  tor  getting  rid 
of  the  garbage  In  England  and  on  the  con- 
tinent of  Europe,  and  is  rapidly  coming  in- 
to use  in  the  United  States," — the  destruc- 
tion by  fire  being  theoretically  "an  Ideal 
way,  frcm  a  sanitary  standpoint,  for  the 
disposal  of  garbage."  Chapin,  Municipal 
Sanitation  in  the  United  States,  p.  714. 

The  defendants  insist  that  the  require- 
ment that  the  substances  mentioned  should 
be  delivered  at  the  plaintifTs  works  for  cre- 
mation or  destruction,  at  the  expense  of  tht 
person,  company,  or  corporation  conveying 
the  same,  was  a  taking  of  private  property 
for  public  use  without  compensation.  We 
cannot  assent  to  this  view.  It  is  the  du^, 
primarily,  of  a  person  on  whose  premlsea 
are  garbage  and  refuse  material,  to  see  to 
it,  by  proper  diligence,  that  no  nuisance 
arises  therefrom  which  endangers  the  pub- 
lie  health.  The  householder  may  be  oom-  ^ 
pelled  to  Huhmit  even  to  an  inspection  of  his  3 
'premises,  at  bis  own  expense,  and  forbidden  * 
"to  keep  them,  or  allow  them  to  be  kept.  In 
such  condition  as  to  create  disease.  He 
may,  therefore,  have  been  required,  at  hi* 
own  expense,  to  make,  from  time  to  time, 
such  disposition  of  obnoxious  substance* 
originating  on  premises  occupied  by  him  as 
would  be  necessary  in  order  to  guard  the 
public  health.  If  the  householder  himself 
removed  them  from  his  premises,  it  must 
have  been  at  his  own  expense;  and  the  scav- 
enger who  took  to  the  crematory  the  mate- 
rial from  the  premjaes  of  origin,  under 
some  arrangement  with  the  householder, 
was.  In  effect,  the  representative,  in  that 
matter,  of  the  householder,  and  was  per- 
forming a  duty  resting  upon  the  house- 
holder. So  that  if  the  requirement  that 
the  person  conveying  Ute  material  should 
pay  a  given  price  for  having  It  cremated  OT 
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daatroyed,  in  effect  put  some  expense  on  the 
householder,  that  gave  him  no  ^oimd  for 
complaint;  for  it  wm  his  dutj  to  see  to  the 
removal  of  garbage  and  house  refuse  having 
its  origin  on  his  pmnisea.  Still  less  has 
the  licensed  oeaveocieT  a  right  to  complain; 
for  his  right  to  convey  garbage  and  refuse 
through  the  public  streets,  in  covered  wag- 
ons, was  derived  from  the  public,  and  he 
was  subject  to  such  r^ulatione  as  the  con- 
stituted authorities,  in  their  eierciae  of  the 
police  power,  might  adopt.  The  whole  ar- 
rangement ma;  be  fairly  r^arded  aa  one  in 
the  interest  and  for  the  convenience  of  the 
householder.  He  gets  Us  proportionate 
benefit  of  any  revenue  derived  l^  the  city, 
and  at  the  same  time  shares  the  protection 
given  to  him  by  the  community.  Nor  did 
the  deetruction  of  garbage  and  refuse,  at  an 
approved  crematory,  amount.  In  itaelf,  and 
under  Uie  circumstances  disclosed,  to  a  tak- 
ing of  private  property  for  public  use  with- 
out compensation,  even  if  some  of  the  sub- 
stances destroyed  at  the  crematory  had  a 
value  for  certain  purposes.  The  authori- 
ties were  not  bound,  prior  to  the  removal  of 
Euch  substances  from  the  premises  on  which 
they  were  found,  to  separate  those  that 
were  confeesedly  worthless  from  those 
^  which  might  he  utilized.  The  garbage  and 
«  refuse  matter  were  all  together,  on  the  same 
F  premises,  and,  aa  B'whole  or  in  the  mass, 
titej  constituted  a  nuisance  which  the  pub- 
lic could  abate  or  require  to  be  abated,  and 
to  the  continuance  of  whidi  the  communil; 
was  not  bound  to  submit.  And  when  the  ob- 
noxious garbage  and  refuse  was  removed 
from  the  place  of  their  origin,  and  put  in 
covered  wagons  to  be  carried  away,  the  mu- 
nicipal autboritlea  might  well  have  doubted 
whether  the  aubstances  that  were  per  99 
dangerous  or  worthless  would  be  separat- 
ed from  such  as  could  be  utilized,  and 
whether  the  former  would  be  deposited  by 
the  scavenger  at  some  plaoe  that  would 
not  endanger  the  public  health.  They 
might  well  have  thought  that  the  safety  of 
the  community  could  not  be  assured  unless 
the  entire  mass  of  garbage  and  refuse  con- 
Btituting  the  nuisance,  from  which  the  dan- 
ger came,  was  carried  to  a  crematory,  where 
it  could  be  promptly  destroyed  by  fire,  and 
thus  minimize  the  danger  to  the  public 
health. 

Be  all  this  as  it  may,  the  cremation  and 
destruction  of  garbage  and  house  refuse, 
under  the  authority  of  the  municipal 
authorities,  proceeding  upon  reason  nble 
grounds,  and  at  a  place  designated  by  law, 
aa  a  means  for  the  protection  of  the  public 
health,  cannot  be  properly  regarded,  witliin 
the  meaning  of  the  Constitution,  as  a  tak- 
ing of  private  property  for  public  use  with- 
out compensation,  simply  because  such  gar- 


bage and  house  refuse  may  have  bad,  at 
the  time  of  its  destruction,  some  element 
of  value  for  certain  purposes.  With  th« 
knowledge  of  the  householder  the  scaven- 
ger  receives  the  garbage  and  refuse  matter; 
that  which,  if  separated,  might  have  value, 
being  mingled  with  that  which  is,  in  it- 
self, noxious  and  worthless.  The  entire 
mass  goes  into  the  same  covered  wagon,  and 
the  authorities  are  not  bound,  before  its 
destruction  at  the  crematory,  to  cause  the 
good  to  be  separated,  from  the  bad,  but 
oould  require,  as  the  ordinances  in  question 
did,  that  the  substances  be  promptly  con- 
veyed to  the  designated  crematory  and  de- 
stroyed I7  fire.  Such  a  disposition  of  the 
contents  cannot  be  regarded  aa  a  taking  of 
privat*  property  for  public  use  without 
compensation.  n 

*  This  court  has  said  that  "the  possession  ? 
and  enjoyment  of  all  rights  are  subject  to 
such  reasonable  conditiona  as  may  be 
deemed  by  the  governing  authority  of  the 
country  essential  to  the  safety,  health,  peace> 
good  order,  and  morals  of  the  commun- 
ity. Even  liberty  Itself,  the  greatest 
of  all  rights,  is  not  unrestricted  license 
to  act  according  to  one'a  own  will."  Crowley 
T.  OArisleneen,  137  U.  S.  86,  B0,  34  L.  ed. 
620,  621,  II  Sup.  Ct  Rep.  13.  In  Uitgler  v. 
Kantas,  123  U.  S.  623,  664,  31  L.  ed.  20S, 
211,  B  Sup.  Ct  Rep.  273,  it  appeared'that 
certain  distillery  property  in  Kanaaa  was 
purchased  at  a  time  when  it  was  lawful  in 
that  state  to  manufacture  and  sell  spirit- 
uous liquors,  but  which  property,  by  rea- 
son of  the  subsequent  prohibition  of  such 
manufacture  and  sale,  hod  become  of  no 
value,  or  had  materially  diminished  in 
value.  The  owner  Insisted  that,  by  the 
necessary  operation  of  the  prohibitoiy  stat- 
ute, his  property  was,  in  whole  or  in  part, 
taken  for  public  use  without  compensa- 
tion. But  this  court  said :  "The  power 
which  the  states  have  of  prohibiting  such 
use  by  individuals  of  their  property  as  will 
be  prejudicial  to  the  health,  the  morals,  or 
the  safe^  of  the  public,  is  not — and,  con- 
sistently with  the  existence  and  safety  of 
organized  society,  cannot  be — burdened 
with  the  condition  that  the  atnte  must  com- 
pensate such  individual  owners  for  pi'cuni- 
nry  losses  they  may  sustain  by  reason  of 
their  not  being  permittcl,  by  a  noxioua  use 
of  their  property,  to  inflict  injury  upon  the 
community.  The  exercise  of  the  police 
power  by  the  deatruction  of  property  which 
is  itaelf  a  public  nuisance,  or  the  prohibi- 
tion of  its  use  in  a  particular  way,  where- 
by its  value  becomes  depreciated,  is  very 
different  from  taking  property  for  publie 
ise,  or  from  depriving  a  person  of  his  prop- 
rty  without  due  process  of  law.  In  the 
ine  case,  a  nuisance  only  Is  abated;  in  the 
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oUier,  naoffending  proper^  U  token  »way 
from  an  fnnooent  ownor."  In  Sedgwidc's 
TreatiM  on  Statutory  uid  Conatitutional 
Iaw  the  author  says  that  "the  clause  pro- 
hibiting the  taking  of  private  property 
without  compenaation  i»  not  intended  as 
ft  limitotion  .  .  .  o(  thoae  police  pow- 
ers wbich  are  necessary  to  the  tranquillity 
R  of  every  well-ordered  community,  nor  of 
?  that  general. power  over  private  property 
which  is  neoessary  for  the  orderly  existence 
of  all  gOTemnienta.  It  has  alwaya  been 
held  that  the  It^slature  may  make  police 
regulations,  although  they  may  interfere 
with  the  full  enjoyment  of  private  proper- 
tj,  and  though  no  oompenaation  ia  given." 
pp.  434,  43S. 

Without  further  discussion  we  hold,  for 
the  reasons  stated,  that  the  dreuit  court 
and  circuit  court  of  appeals  properly  re- 
fused to  adjudge  that  these  ordinances  were 

Other  qneationa  have  been  dlsousaed  hj 
oouneel,  but  they  do  not  require  special  no- 
tice at  our  hands.  We  are  content  with 
the  disposition  made  of  them  In  the  Murto 
below. 

The  decree  of  tha  Oiromt  Court  of  Ap- 
peal* U  afprmed. 


PEOPLE  OF  THE  STATE  OF  MICHIOAN. 


1,  ConetttBtloaal    I«vt^-di 

Iftw— mvnlelpftl  dlaposftl  •(  Karbase^ 

An  ordlnence  conferring  on  a  city  contractor 
the  eiclualve  Tight  to  collect  and  dtipoie  of 
■arbage  ts  not,  so  far  >a  It  reletea  to  th« 
refuse  from  the  tsWee  of  hoMU,  wantlnji  lo 
the  due  procew  of  law  tequtred  1)j  V.  8. 
Const.,  14th  Amend.,  as  deprlTlng  the  owner 
of  hie  property  without  compensation,  al- 
tboush  wch  refoie  mar  be  veluaWe  as  looa 
for  sirlDe.  or  for  the  manufacture  of  mei- 
chantable  Ereasa  and  other  producta. 
a.  ConstltBtlonMl  law— equal  p»ot*otloi« 
af  the  laiva— local  resalatlane  for  the 
•eleottBB  of  jBPora^*  Utlgants  and  per- 
sona accused  of  crime  lu  Wayne  coaaty,  Ulcb- 
lean,  are  not  denied  the  equal  protecUan  of 
the  lam  bj  Mich.  Pnb.  Acti  1SS8,  p.  SST,  as 
amended  ij  Pub,  Acta  189B,  p.  69,  nnder 
which  thg  Jury  llata  are  made  np  a 
tnmed  by  a  board  of  jury  eommlsslonerB  ■;>- 
pointed  by  tha  gOTamor  with  the  consent  of 
the  senate,  and  may  Inelade  personi  wboae 
names  do  not  appesc  on  the  sssessment  roll, 
wblle,  by  the  general  laws  of  the  state,  the 
oncers  sDthorlied  to  make  and  retam  the 
]nry  lists  are  elected  by  the  people  In  their 
MTStal  townsblpa  and  tn  city  warts,  and  the 


State  of  Michigan  tu  review  a  judgment 
affirming  a  oonviction  in  the  Recorder^ 
Court  in  the  dty  of  Detroit,  in  that  stota, 
of  a  violation  of  an  ordinance  relating  to  the 
oollectlon   and    disposal   of  garbage.      Af' 

See  same  caae  below,  (Mich.)   II  Det.  L> 
N.  168,  100  N.  W.  126. 
The  facta  are  stated  in  the  opinion. 
Ur.  Fred  A.  Baker  for  plaintiff  in  ar- 

Ifessri.  T,  "E.  Tftrsner,  John  B.  Oov- 
llss,  and  Corliss,  Leets,  <E  Joalyn  for  de- 
fendant In  error.  ^ 

*  Mr.  Justice  Harlas  delivered  the  opInlM  T 
of  the  coort: 

This  appeal  nUses  for  consideration  tha 
question  whether  a  certain  ordinance  of  the 
dty  of  Detnrit,  relating  to  tiie  oollecttan  anA 
disposition  of  garbage  within  that  dty,  to 
repugnant  to  the  14th  Amendment  of  tha 
Constitution  of  the  United  Btatea. 

By  the  ordinanea  In  qneaUon  it  was  mftda 
the  duty  of  the  oocnpant  or  occupants  of 
every  dwelling  house  or  other  bnildtng  in 
the  dty  of  Detroit  to  provide  a  loitoble  and 
water-tight  box  or  other  vassel  of  a  conven- 
ient slfe  to  be  handled  by  the  garbage  edl- 
lectoT,  in  which  such  ooonpant  or  oeeupants 
should  eanse  to  be  placed  or  deposited  "all 
offal,  garbage,  and  refuse  animal  and  vegeta- 
ble matter  of  the  premises."  Such  occii- 
pants  were  required  to  keep  the  box  or  oth- 
vessel  in  the  all^  In  rear  of  their  prem- 
a,  or  at  a  place  on  the  premises  most  ao- 
eessible  to  the  person  collecting  the  garbage 
and  offal ;  and  It  was  made  unlawful  to  put 
anything  but  refuse  animal  and  v^etable 
matter  in  the  vessel  used  for  garbage  and 
offal.  If  the  veasel  was  placed  in  the  alley, 
it  must  be  provided  with  a  tight  cover,  prop- 
erly hinged,  and  located  next  to  the  lot  line^ 
from  which  It  should  not  project  more  than 
two  feet  into   the   alley.     |    1. 

The  remaining  sections  ot  the  ordinance 
are  in  these  words: 

"f  2.  The  word  'garbage  shall  be  held 
to  indude  every  refuse  accumulation  of  anl-  n 
mal,  fruit,  or  vegetable  matter  tharattends? 
the  preparation,  use,  cooking,  dealing  in  or 
storing  of  meat,  flsh,  fowl,  food,  fruit,  or 
Teget^les,  Including  dead  animals  and  con- 
demned foods  found  within  the  dty  limita, 
AH  garbage  shall  be  aoUeoted  in  watar-ti^ 
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doMd  metal  boxM,  and  ind  boxM  ihall  be 
ptirifled  as  often  ■>  the  health  offloer  Duty 
direct,  and  ahall  haTe  painted  thereon  the 
word  'Garbage.' 

"I  3.  It  Is  hereby  made  the  duty  of  tlie 
oontractor  with  the  eit;  of  Detroit  for  the 
oollection  and  removal  of  garbage  and  dead 
anlmale  to  collect  and  remore,  in  accoTdanee 
with  the  ordinances  and  contraet  of  tbe  city, 
all  garbage,  dead  animals,  fish,  and  refuse 
animal  and  vegetable  matter  found  within 
the  citj  limits.  No  other  person  or  party 
ooept  the  city  contractor  or  Its  agent*  shall 
carry,  convey,  or  transport  through  the 
■traeta,  alleys,  or  public  places  of  the  dty  of 
Detroit  such  materiale,  and  it  shall  be  un- 
lawful for  any  person  to  Interfere  in  any 
manner  with  the  collection  and  disposal  of 
■ud)  materials  by  the  dty  contractor. 

"I  4.  It  shall  be  unlawful  for  any  person 
to  deposit,  throw,  or  place  any  garbage,  flsh, 
dead  animals,  or  refuse  animal  or  v^etable 
natter  In  any  avenue,  alley,  street,  or  other 
pnblle  place  within  the  tiiy  of  Detroit;  nor 
sliall  any  person  place  iudi  materials  upon 
any  private  property,  whether  owned  by 
each  person  or  not,  unless  tbe  tame  shall  be 
inclosed  In  proper  Teasels  or  boxes,  as  pro- 
vided in  g  1. 

"I  S.  The  collection  aad  removal  <rf  gai^ 
bags  ahall  be  under  tbs  supervision  of  the 
board  of  health,  sxid  it  shall  be  the  duty  of 
tbe  board  of  health  and  police  department, 
through  their  proper  offldals  and  agents,  to 
enforce  the  provisions  of  this  ordinance." 
Revised  Ordinances  of  189S,  as  amended  in 
IMl. 

The  city  of  Detroit  rests  the  anthori^  of 
its  DOundl  to  pass  this  ordinance  upon  its 
charter,  which  contains  the  following  pro- 
visions: "Tbe  council  shall  have  power  to 
provide  for  tbe  preservation  of  the  general 
health  of  the  inhabitants  of  the  dty,  and  to 
make  regulations  to  seoure  the  tame; 
...  to  abate  or  remove  any  nuisance; 
...  to  prohibit  and  prevent  any  person 
N  trcaa  having  on  his  premises  any  substance 
P  «r  tUng'that  is  nnwholesome  or  nauseous ; 
and  to  autfaorlte  tbe  removal  thereof; 
.  .  .  The  common  coundl  is  also  em- 
powered to  enact  and  provide,  by  appropri- 
ate ordinance,  for  tbe  maimer  of  collecting, 
transporting,  conveying,  and  handling  of 
garlMge  and  all  animal  and  vegetable  mat- 
ter and  refuse  in  said  dty;  .  .  .  and  to 
require  all  persona  In  said  dty  to  dlspote  of 
the  same  in  the  manner  provided  by  said 
common  cound)  in  said  ordinance  for  the 
removal  and  destruction  thereof,  and  to  Im- 
pose and  enforce  appropriate  penalties  for 
any  violation  of  said  ordinance."  Charter 
of  the  dty,  chap.  7,  f  43,  per.  130. 

By  additional  legislation  in  IS86  tbe  com- 
BOB  wmiidl  was  given  the  power  "to  advei^ 


tisa  for  pTOpoaals,  and  contraet  for  the  re- 
moval, disposition,  and  deetmetion  of  gar- 
bage and  all  animal  and  vegetable  refuse  for 
a  term  of  years." 

In  1901  tbe  dty  and  the  Detroit  Sanitary 
Works,  a  corporation  of  Michigan,  entered 
into  a  written  agreement,  by  which  tbe  lat- 
ter undertook  to  collect,  remove,  and  die- 
pose  of  all  garbage  and  dead  animals  with- 
in the  limits  of  tbe  dty  of  Detroit  for  the 
term  of  ten  conaecutive  fiscal  years,  begin- 
ning July  let,  1001.  In  consideration  of 
the  faithful  performance  of  the  conditions 
and  spedfleations  spedfled  in  the  agreement^ 
tbe  dty  agreed  to  pay  to  the  sanitary  com- 
pany Uie  sum  of  9515,000,  in  equal  monthly 
instalmenta  of  94,291.60^  during  the  oon- 
tinuanee  of  the  contract. 

The  agreement  between  the  cil^  and  the 
taaltaiy  wwka  contained,  among  others,  tbe 
following  provisions;  "1.  Garbage  shall  be 
understood  to  consbt  of  all  refuse  animal 
or  vegetable  matter,  including  dead  animals, 
found  within  &«  dty  limits,  coming  from 
private  or  public  premises  within  the  dty. 
2.  The  time  for  making  tbe  collection  of 
garbage  and  dead  animals  shall  be  as  fol- 
lows, to  wit:  (a)  Within  and  upon  the  pub- 
llo  mariceU  daily,  (b)  Within  the  two- 
mile  drde  aa  ahown  from  the  mapa  of  tha 
dty,  and  from  all  hotels,  reatanrants,  hoe* 
pitaU,  slaugfatarhousea,  and  all  other  plaoee 
where  animals,  game,  or  fowl  are  killed  S 
within  the  said  dty  of  Detroit,* eol lections? 
dally,  (o)  Within  all  other  portions  of  tbe 
dly,  collections  three  timee  In  eadi  wccIe, 
times  as  nearly  equally  divided  aa  possible. 
The  work  of  collecting  said  garbage  shall  be 
performed  to  the  satisfaction  and  nnder  the 
provldon  of  the  board  of  health,  (d)  The 
board  of  health  shall  have  authority  to  or- 
der daily  collections  outeide  of  the  two-mile 
drde  whenever.  In  its  judgment,  it  is  nee- 
easary.  The  health  officer  shall  also  hava 
authority  to  order  extra  collections  to  b« 
made  at  any  time  when  necessary,  the  oon- 
tractor shall  be  required  to  cause  such  col- 
lections to  be  made  within  three  hours  of 
the  time  when  sueh  order  is  received  by  him. 
(e)  Garbage  ahall  be  collected  in  and  trans- 
ported through  the  etreets  of  tbe  dty  in 
vehldes  with  water-tight  doaed  metal  boxes. 

All    garbage   must   be   taken    at  least   i 

ties  outside  the  limita  of  the  dty  of  De- 
troit, and  disposed  of  in  sueh  manner  aa  to 
entail  no  damage  or  claim  against  the  dty 
of  Detrdt  for  sueh  disposal.  4.  It  ia  ex- 
pressly agreed  that  no  gartiage  or  other 
refuse  collected  by  said  contractor  aball  be 
dumped  into  the  Detroit  river  or  any  of 
its  tVibntaries,  or  into  Lake  Brie  or  any 
other  lake.  Tbe  common  conndl  reserves 
the  right  to  make  sudi  mles  and  regula- 
tioni  with  reference  to  the  ctdlection  ot  tha 
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(Mtaga  !■  maj,  from  time  to  time,  b« 
dwiDBd  neceasu;.  No  emplt^ea  of  the  eon- 
troetor  shall  receive  in  the  dtf  of  Detroit 
less  than  one  and  fift^  one-hnndredths  dol- 
lars (91. SO)  per  daf.  In  eaae  said  second 
part;  shall  fail  to  oollect  garbage  or  dead 
animals  in  accordance  with  this  contract, 
and  audi  failure  shall  contiaue  for  the  peri- 
od of  tweotj-four  (24)  hours  after  a  writ- 
ten notice  from  the  board  of  health  of  tlie 
tity  of  Detroit,  then,  and  in  such  case,  said 
second  parfy  shall  be  liable  to  and  shall 
pay  to  the  said  part;  of  the  first  part  the 
penalty  of  two  dollars  IS3.00)  for  eaoh  and 
every  sud)  failure  so  to  do." 

Upon  the  complaint  of  an  agent  of  the 
sanitary  works,  Gardner,  the  plaintiff  in 
error,  waa  arrested  by  warrant  issued  out  ol 
the  recorder's  court  ol  Detroit,  charged  with 
nhaving  violated  the  above  ordinance  by  un- 
Flawfully  and  wilfully  •carrying,  conveying, 
ftnd  transporting  garbage  throu^  the 
atreeta  and  alleys  of  Detroit,  he  not  being 
the  city  contractor  or  its  agenL 

The  defendant  pleaded  not  guilty,  was 
tried  uid  found  guilty  by  a  jury,  and  fined 
»10. 

There  was  no  dispute  at  the  trial  as  to 
the  facts.  It  appeared  that  the  defendant 
gathered  and  transported  refuse  from  the 
tables  of  hotels,  of  the  kind*  described  in  the 
statute  se  garbage,  acting  in  such  matter, 
not  for  the  city  contractor,  but  for  the  per- 
aoa  who  bought  such  material  from  tie  pro- 
[vietors  of  the  hotels.  He  violated  the  stat- 
ute, and  was  liable  to  the  prescribed  penalty 
unless  the  ordinance  was  invalid.  The  judg- 
ment of  conviction  in  the  recorder'a  court 
was  affirmed  by  the  supreme  court  of  Michi- 
gan, all  the  judges  (except  one  who  did  not 
sit)  concurring.  U  Det.  L.  H.  166,  100  N. 
W.  126. 

The  contsntion  of  the  accused  al  the  trial 
was  that  the  garbage  or  swill  accumalated 
at  hotels  waa  property,  and  that  the  3d  sec- 
tion of  the  ordinance,  directing  the  city  con- 
tractor to  collect  and  remove  it,  deprived 
the  owner  of  his  property  without  compen. 
sation,  and  therefore  was  in  violation  of  the 
I4th  Amendment  of  the  Constitution  of  tiie 
United  States. 

This  contention  waa  overruled  by  the  trial 
eourt,  the  judge  saying  to  the  jury:  "The 
defendant  Id  this  case  waa  transporting 
what  confessedly  was  garbage.  It  is  vrell 
•ettled  that  no  one  may  claim  damages  be- 
cause of  enforced  obedience  to  a  police  regu- 
lation designed  to  secure  and  protect  public 
h^th.  It  is  manifest  that,  wen  individ- 
nale  permitted  to  escape  the  regulation  fixed 
by  the  common  council,  and  dispose  of  gar- 
bage as  they  severally  saw  St,  all  system  in 
the  collection  and  removal  of  refuse  matter 
wonld  be  destroyvd.    Even  U  this  garbage 


hav*  some  value  for  some  ineh  use  as  Uiat 
to  which  the  respondent's  employer  put  it,— 
the  feeding  of  hogs, — the  courts  will  not,  at 
the  expense  of  the  public  health,  reeogniM  ^ 
that  this  refuse  matter,  in  its  legal  aspect^  ^ 
is  property.  No  property* right  has,  there-* 
fore,  been  violated."  The  supreme  eourt  of 
the  state  thua  disposed  of  the  question: 
"The  defendant  attacks  the  validity  of  the 
ordinance  as  it  relates  to  garbage  or  refuse 
from  the  tables  of  hotels.  Similar  ordi- 
have  been  before  the  court  and  sus- 
tained in  PeopU  t.  Oordon,  81  Mich,  306, 
21  Am.  SL  Rep.  S24,  46  N.  W.  65B,  and 
Grand  Rapida  r.  Da  Vriea,  123  Midi.  670, 
82  N.  W.  269.  In  these  cases  the  question 
of  whether  there  is  a  property  right  In  ref- 
use was  not  raised  in  the  form  in  which  it 
is  here  presented,  although,  in  the  case  last 
cited,  it  was  quite  plainly  implied  that  the 
common  council,  in  the  exercise  of  the  police 
power,  had  the  right  to  treat  as  a. nuisance 
all  such  refuse  as  is  unfit  for  human  food. 
The  court  may  well  take  judicial  notice  that 
table  refuse,  when  damped  into  receptacles 
kept  for  that  purpose,  will  speedily  ferment 
and  emit  noisome  odors,  calculated  to  affect 
the  public  healUi.  If,  in  providing  against 
such  a  nuisance,  the  owner  of  such  material 
suffers  some  slight  loss,  the  inconvenience  or 
loss  is  presumed  to  be  compensated  in  the 
common  benefit  secured  by  regulation. 
Horr  &  B.  Mun.  Pol.  Ord.  |  220.  Tho  predse 
question  involved  in  the  present  case  waa 
considered  in  the  well-reasoned  opinion  of 
Judge  Shepard  In  Dvpont  v.  District  of  Co- 
lumbia, 20  App.  D.  C.  4TT,  and  the  conclu- 
sion reached  fully  sustains  the  holding  of 
the  trial  judge." 

Upon  the  general  subject  of  the  exercise 
of  police  powers  by  municipalities  proceed- 
ing under  legislative  sanction  for  the  pro- 
tection of  the  public  health,  the  views  of 
this  court  have  been  set  forth  in  the  case  of 
California  Reduction  Oo.  v.  Sanitary  Redao- 
lion   TTorts   (jnst  decided).   1D9  U.   S.   30(!, 

50  L.  ed, ,  26  Sup.  Ct  Bep.  100.  and  what 

has  been  said  in  tbe  opinion  in  that  case  is, 
wb  think,  decisive  against  the  present  de- 
fendant. It  is  appropriate,  however,  to 
make  some  observations  in  reference  to  cer- 
tain features  of  the  present  case. 

The  defendant  insists  that  it  is  part  of 
tbe  common  knowledge  of  the  country  that 
the  refuse  from  kitchens,  tables,  hotels,  and 
restaurants  is  valuable  as  food  for  swine,  ^^ 
and  is  property  within  the  meaning  of  the  m 
constitutional   provision   which 'forbids   the* 
taking   by    any   state   of    private   property 
for   public   use   without   compensation.     Of 
course,  all  know  that  such  a  use  of  refuse 
is  not  uncommon  in  some  localities,  although 
modem  InTeatigation  diows  that  a  good  deal 
may  be  said  against  such  a  practice.    It  Is 
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believad  bj  •oms  tli«t  tha  feeding  of  gu- ' 
bags  to  swine  produce*  aa  inferior  quality 
of  pork.  There  is  authorltjr  for  the  state- 
ment  that  in  1SS9  the  Maasachiuetts  board 
<rf  health  reportod,  as  the  result  of  its  in- 
Testigation,  that  garbage-fed  bogs  wore  af- 
flicted with  tricbinosi*  to  the  extent  of  13 
per  cent.  In  some  statAS  it  is  forbidden  by 
statute  to  feed  garbage  to  milch  cowb,  and 
in  some  cities  it  is  forbidden  to  sell  milk 
from  garbage-fed  cows.  Cbapin,  Klunlcipal 
Sanitation  in  the  United  States,  QQ9,  TOO. 
We  do  not,  of  course,  express  anj  opinion 
as  to  these  matterB,  and  refer  to  them  only 
in  order  to  bring  out  the  thought  that  the 
question  before  the  municipal  authorities 
of  Detroit  was  one  in  respect  of  which 
there  was  room  for  difference  of  views  as  to 
what  means  were  best  for  the  protection  of 
the  public  health.  Loolcing  at  the  matter 
tn  a  practical  light,  we  are  unable  to  Bay 
that  the  means  devised  by  the  city  coundl, 
and  indicated  by  its  action,  were  plainly  un- 
reasonable or  unueceseary,  or  did  not  have 
a  real,  substantial  relation  to  the  protection 
of  the  public. 

Toudiing  the  suggestion  that  garbage  and 
refuse  are  valuable  for  the  manufacture  of 
merchantable  grease  and  other  products,  it 
b  sufficient.  In  Tiew  ot  what  we  have  said 
tn  the  other  case,  to  remark  that  it  was  a 
eontrolling  obligation  of  the  dty,  which  it 
eould  not  properly  ignore,  to  protect  the 
health  of  Its  people  in  all  lawful  ways  hav- 
InjT  relation  to  that  object;  and  if,  in  its 
Judgment,  fairly  and  reasonably  exercised, 
the  presence  of  garbage  and  refuse  in  the 
city,  on  the  premises  of  householders  and 
otherwise,  would  endanger  the  public  health 
by  causing  the  spread  of  disease,  then  it 
could  rightfully  require  such  garbage  and 
refuse  to  be  removed  and  disposed  of,  even 
If  ft  contained  some  elements  of  value.  Tn 
Sneh  circumstances,  the  property  rights  of 
f  individuals  in  the  noxious 'materials  de- 
scribed in  the  ordinance  must  be  subordinat- 
ed to  the  general  good.  If  it  tie  said  that 
the  city  mig-bt  bai-e  adequately  guarded  the 
public  health  and  at  the  same  time  saved 
tbe  property  rights  ot  its  owner,  on  whose 
premises  garbage  and  refuse  were  found,  the 
answer  is  that  the  city  evidently  thought 
otherwise,  and  we  cannot  conQdently  saj 
that  its  constituted  authorities  went  bieyond 
the  necessities  of  the  case  and  exceeded 
their  proper  functions  when  they  passed  the 
ordinance  in  question.  Those  ordinances 
cannot,  therefore,  according  to  well-settled 
principles,  be  held  to  be  wanting  in  the  due 
process  of  law  Toqnired  by  the  Constitution. 
Hie  defendant  further  contends,  ea  he 
eontended  in  the  supreme  court  of  the  state, 
ttat  the  act  of  the  Michigan  legislature, 
«Teating  the  board  of  jury  oommiaaioiMrt 


for  Wayne  eoont?,  In  whiob  the  present  trial 
eceorred,  denies  v>  accused  persons  and  otb> 
er  litigants  in  that  county  tbe  equal  pro- 
tection of  the  laws.  Tbe  ground  of  thia 
contention  is,  that  by  the  general  laws  of 
the  state,  tha  officers  authorized  to  make 
and  return  the  Jury  list  were  elected  by 
the  people  in  their  several  townships  and 
in  city  wards  (Const,  art.  11,  g  1,  People 
e«  rsl.  Atti/.  Oen.  v.  Detroit,  29  Uich.  108), 
and  required  that  jurors  should  be  of  those 
who  are  assessed  on  tbe  assessment  roll; 
while,  by  the  Wayne  county  jury  law  of 
IBS3,  as  amended  in  1896  (Pub.  Acts  1893, 
p.  337;  Id.  1895,  p.  89),  tbe  jury  listo  ar* 
made  up  and  returned  by  a  board  o{  sevsn 
jury  eommissionen,  appointed  by  the  gov- 
ernor, with  the  consent  of  the  senate,  and 
the  names  ot  persons  to  be  returned  need 
not  appear  on  the  assessment  rolls.  This 
difference  between  the  general  law  relating 
to  jury  trials  and  the  special  larw  relating 
to  Wayne  county,  it  is  said,  conatitutM  a 
disorimination  against  the  people  of  that 
county,  and  amounts  to  a  denial  to  them  td 
the  equal  protection  of  tbe  taw.  This  view 
does  not  commend  Itself  to  our  judgment. 
It  is  fully  met  and  shown  not  to  be  sound 
by  the  judgment  In  MUtOuri  v.  Lewis 
(Bowman  v.  Leiots)101  U.  S.  &2,  31,  26  L. 
ed.  989,  002,  where  Mr.  Justice  Bradley, 
speaking  for  the  court,  and  referring  to  thete 
14th  Amendment,  said:  "The  last'restrio-? 
tion,  as  to  tbe  equal  protection  of  the  laws, 
is  not  violated  by  any  diversity  in  the  juris- 
diction of  tbe  several  courts  as  to  subject- 
matter,  amount,  or  finality  of  decision,  U 
all  persons  within  the  territorial  limits  of 
their  respective  jurisdictions  have  an  equal 
right.  In  like  cases  and  under  like  drenm- 
stances,  to  resort  to  them  for  redress.  Eadi 
state  has  the  right  to  make  political  subdi- 
visions  of  its  territory  for  munidpal  pur- 
poses, and  to  regulate  their  local  govern- 
ment. As  respects  tbe  administration  of 
justice,  it  may  establish  one  system  of 
courts  for  dties  and  another  for  rural  dis- 
tricts, one  system  for  one  portion  of  Its 
territory,  and  another  system  for  anotlier 
portion.  Convenience,  if  not  necessity  oft- 
en requires  this  to  be  done,  and  it  would 
seriously  interfere  with  the  power  of  a 
state  to  regulate  its  internal  affairs  to  de- 
ny to  it  this  right.  We  think  it  is  not  de- 
nied or  taken  away  by  anytJiiug  in  the  Con- 
stitution of  the  United  States,  including  the 
amendments  thereto.  We  might  go  still 
further  and  say,  with  undoubted  truth,  that 
there  ts  nothing  In  the  Constitution  to  pre- 
vent any  state  from  adopting  any  system  of 
laws  or  judicature  it  sees  fit  for  all  or  any 
part  of  its  territoiy.  If  the  stats  of  New 
York,  for  example,  should  see  fit  to  adopt 
tbe  dvil  law  and  its  method  of  procedun 
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for  N«w  Toifc  dtr  uid  Um  mmnmdlng 
eomitfaa,  and  tha  eommon  Uw  tiid  Iti  meth- 
od of  proeodure  for  the  n>t  of  tlM  rtata, 
there  U  nothing  in  tiia  ConetituUon  of  Hie 
Unitad  BtatM  to  pierait  iU  doing  to.  This 
would  not,  of  itaelf,  witbia  the  meuiing  of 
the  14th  Amendmeiit,  be  %  denial  to  any  per- 
son of  the  eqoAl  protection  of  the  laws.  If 
tirvtj  peraon  reaiding  or  being  in  either  por- 
tion of  the  atate  should  be  aooorded  the 
•qDAl  protection  of  the  Uwa  prevailing  there, 
ho  could  not  Justly  ciHiiplain  of  a  Tiolation 
«f  the  dauM  referred  to.  For,  ai  befor* 
•aid,  H  baa  respect  to  persons  and  elassea 
of  persons.  It  means  Uuht  no  person  or 
alass  of  persons  shall  be  denied  the  same 
protection  of  the  Isnra  vhieh  Is  enjoyed  by 
other  persons  or  otb«r  eUssea  in  the  same 
M  place  and  under  like  circnmstanceH." 
P  ■Feroeiving  no  error  in  the  record  toneiiing 
w^  Fadersl  qnestim,  th«  jtMlyment  is  af- 
firmed. 

Hr.  JnstlM  Br*w«r  and  Mr.  Justice 
P«eU«m  dissent  from  tha  opinion  so  tai 
as  It  relates  to  tbe  ordinanoes  in  question. 


VSrtSD  STATES. 

1.  iBtcrmkl  r*T*B«*— tax  n«  Aealers  Im 
IntoxleAtlBv  llQ»ttr»  >ppl  lotion  to 
■tate  >KCatB.—  The  dlspenslni  and  salllni 
BKUits  of  a  Stats  wMcb,  In  the  exercise  of  Its 
sorerslfn  power,  hss  taken  cbsrse  ol  tha 
boslnsss  of  seltlSB  Intailestlnf  Uqaras,  sre 
tslr)7  within  the  scope  at  V.  B.  Rer.  Btat. 
II  S2S2,  S244,  S140  (U.  B.  Comp.  Btat.  IMl, 
pp.  SOSl,  2097,  2040),  under  which  an  ex- 
clie  tat  la  ta  b«  collected  from  sll  sellers  of 
IntoilntlnK  llqnors. 

I.  CBBStitBtloBBl  Ibit— Federal  lleeaee 
tax  OB  atate  dlSDcneepe  n(  iBtozlnat- 
iBSr  IlaBors.— The  United  Ststes  nuy,  an- 
der  the  Federsl  CoasUtutlon,  exact  the  li- 
cense tsies  prescribed  bj  the  Internal  rere- 
nna  tsni  for  dealers  In  Intoxtcatlns  liquors 
from  the  dlspenslns  sod  selling  sfents  of  a 
state  which,  to  the  exercise  ol  Its  soTCrelKn 
power,  has  taken  charge  of  the  boslnsss  of 
selllni:  such  llqnors. 

[No.  10.] 

Argued  April  11,  1905.     Decided  Deoember 
i,  1905. 

APPEAL  from  the  Court  of  Claims  to  re- 
rlew  a  judgment  denying  tha  right  of 
the  state  of  South  Carolina  to  recover  the 
amounts  esB«ted  under  the  Federal  internal 
rerenue  laws  from  the  state  dispensers  of 
Intozieating  liquors.  Affirmed. 
See  same  case  below,  SS  Ct.  CI.  2S7. 


'Statement  by  Ifr.  Justice  Breweri  ■ 

By  several  statutes,  the  state  of  Soutb 
Carolina  estsblished  dispensaries  for  th» 
wholesala  and  retail  aale  of  liquor,  and  pro- 
hibited sale  by  other  than  tbe  dispensers. 
The  United  States  demanded  the  Uobibs 
taxes  prescribed  by  tbe  Internal  revenue 
act  for  dealers  in  intoxicating  liquors,  and 
the  dispensers  filed  the  statutory  applioa- 
tions  tor  such  licenses.  Tlie  state,  some- 
times In  eash  and  sometimes  by  warrant 
on  Its  treasnij,  paid  tbe  taxes.  No  protest 
was  made  In  referenoe  to  tbeae  payments 
prior  to  April  14,  IBOl.  On  that  day  a 
formal  protest  by  the  state  dispensary  com- 
missioner wsa  filed  with  the  United 
States  collector  of  internal  revenue  at 
Columbia,  South  Carolina.  No  appeal 
or  application  for  the  repayment  of  tbe 
soma  paid  by  the  various  dispensers  was 
made  by  them  or  by  the  state  of  South  Can>> 
Una  to  the  Commissioner  of' Internal  Rev- 
enue, as  anthorised  by  (J  3226,  3227,  and 
3228,  Rev.  Stat,  U.  8.  Comp.  Stat  IBOl, 
pp.  20Se,  20S&. 

Tha  diipensera  had  no  interest  In  tits  m 
sales,  and  reoeived  mTprofit  therefrom.  The  7 
entire  profits  were  appropriated  by  tba 
state,  one  half  being  divided  equally  betweso 
the  mnnidpality  and  the  county  in  which 
the  dispensaries  were  located,  and  the  other 
half  paid  Into  the  stai«  tr^ssory.  In  the 
year  1901  the  profits  arising  from  these 
salsa  amounted  to  (646,248.12.  While  tb* 
laws  of  South  Carolina  prohibited  the  sat* 
of  liquor  by  Individuals  other  than  the  dis- 
pensers, of  373  special  license  stamps  is- 
sned  in  that  state  by  the  United  States  in- 
ternal revenue  collector,  only  112  were  to 
dispensers,  while  260  were  to  private  indi- 
viduals- "RiTee  separate  actions  were  com- 
menced in  tbe  court  of  claims  by  the  stat* 
of  South  Carolina  to  recover  the  amounts 
paid  for  these  license  taxes.  These  actions 
were  eonsolldated.  Upon  a  hearing,  find- 
ings of  faot  were  made  and  a  Judgment  en- 
tered for  the  United  States.  30  Ct,  Q.  2ST. 
Whereupon  the  state  appealed  to  this  court. 

Mettra.  Jaokson  H.  Ralston,  Fredcnolb 
L.  Biddont,  and  FrankJin  H.  IfacJeey  for  ap- 
pellant. 

BoKcitoT  Oei%eral  Hojt  for  appellee.  ^^ 

•Mr.  Justice  Brewvr  delivered  the  opinion* 
of  tbe  oourt: 

Fhe  important  qusstlon  in  this  ease  is 
whether  persons  who  are  selling  liquor  are 
relieved  from  liability  for  tbe  internal  rev- 
enue tax  by  the  fact  that  they  have  no  in- 
terest in  the  profits  of  the  business,  and  are 
simply  the  agente  of  a  state  wbieh,  in  the 
exercise  of  its  sovereign  power,  has  taken 
charge  of  the  business  of  selling  Intradeat- 
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lug  liqnon.  It  U  tme  k  fnrtliar  qnestlmi  b 
made  whether  the  act  of  Ooagnaa  it  bnMd 
enough  to  Include  such  persoiu.  But  upon 
this  ne  have  lltUe  doubt.  Section  3232, 
Eev.  Stit.,  U.  8.  Cwnp.  St»t.  1901,  p.  2091, 

"No  person  shall  be  engaged  io  or  carry 
on  anj  trade  or  buaineas  hereinafter  men- 
tioned until  he  haa  paid  a  special  tax  there- 
for  in   the   manner   hereinafter   provided." 

SecUon  3244  (U.  &  Comp.  Stat.  ISOl, 
p.  2097)  contains  these  words  of  descrip- 
tion: 

"Every  pereiw  who  selh  or  offers  for  sale 
foreign  or  domestic  distilled  spirits  or 
wines,  in  less  quantities  than  Ave  wine  gal- 
lons at  the  sanie  time,  shall  be  regarded  as 
*  retail  dealer  in  liquors." 
«  "Person"  is  also  defined: 
7  "'Sea  3140  (U.  S.  Oomp.  Stat  1801,  p. 
2040).  .  .  .  Where  not  otherwise  dis- 
tinctly expressed  or  manifestly  incompatible 
with  the  intent  thereof,  the  word  'person,' 
as  used  in  tiiis  Utle,  shall  be  ooustrued  to 
mean  and  include  a  partoersblp,  association, 
eompany,  or  corporation,  as  wdl  aa  a  nat- 
ural person." 

Now,  the  dispensers  were  persons  who 
•old  liquors.  They  applied  for  and  received 
the  licenses.  True,  they  were  acting  simply 
u  agents  of  the  state;  but  if  the  fact  that 
the  state  was  the  principal  creates  no  ex- 
emption from  Federal  taxation,  then  tbe 
•tatute  reaches  them  because  they  were  the 
«etn»l  sellers. 

We  paas,  therefore,  to  the  vital  question 
In  the  ease,  and  it  is  one  of  far-reaching 
significance.  We  hare  in  this  lepnbllo  a 
doal  system  of  government, — national  and 
-state, — each  operating  within  the  same  ter- 
ritory and  upon  the  aaroe  persons,  and  yet 
working  without  collision,  because  their 
(mictions  are  different.  There  are  oertain 
matters  over  which  the  national  government 
lias  absolnte  control,  and  no  action  of  the 
«tate  can  interfere  therewith,  and  there  are 
otiiera  in  which  the  state  is  supreme,  and 
in  respect  to  them  the  national  government 
is  powerless.  To  preserve  the  even  balance 
between  these  two  govermnents,  and  hold 
•aoh  in  its  separate  s^erc,  is  the  peculiar 
■duty  of  all  courts;  pre-eminently  of  this, — 
«  duty  oftentimes  of  great  delicacy  and 
-difficulty. 

Tvio  propositions  in  our  constitutional 
jurisprudence  are  no  longer  debatable.  One 
Is  that  the  national  government  is  one  of 
-enumerated  powers;  and  the  other,  that  a 
power  enumerated  and  delegated  by  the  Con- 
-■titution  to  Congress  is  comprehensive  and 
oomplete,  without  other  limitations  than 
-those  found  in  the  Constitution  itself. 

The  Constitution  is  a  written  instrument 
.As  sudi  ita  meaning  does  not  alter.    That 


which  it  meant  when  ad<^ted.  It  means  now. 
Being  a  grant  of  powers  to  a  government, 
ita  language  is  general;  and,  as  diangea 
come  in  social  and  political  life,  it  embraces 
in  its  grasp  all  new  conditions  which  are 
within  the  scope  of  the  powers  in  terms  $ 
conferred.  In  other  words,*  while  the  pow-** 
era  granted  4o  not  change,  they  apply  from 
generation  to  generation  to  all  things  to 
which  they  are  in  their  nature  applicable. 
This  in  no  manner  abridges  the  fact  of  its 
changeless  nature  and  meaning.  Those 
things  whi(^  are  within  ita.gronts  of  power, 
as  those  grants  were  imdsrstood  when  made, 
are  still  within  them;  and  those  things  not 
within  them  remain  still  excluded.  Aa  said 
by  Mr.  Chief  Justice  Taney  in  Boott  v.  Band- 
ford,  10  How.  393,  426,  IG  L.  ed.  691,  709: 
"It  is  not  only  ths  same  in  words,  but 
the  some  in  meaning,  and  delegatea  the  same 
powers  to  the  government,  and  reserves  and 
sMures  the  same  rights  and  privileges  to  the 
citiien;  and  as  long  as  it  continues  to  exist 
In  ita  present  form,  it  speaks  not  only  in 
the  same  words,  but  with  the  sams  meaning 
and  intent  with  which  it  sptAe  when  it  came 
from  Uie  hands  of  its  framers,  and  waa 
voted  on  and  adopted  by  the  people  of  the 
TAiltad  EHatee.  Any  other  rule  of  construe- 
tion  would  abrogate  the  judicial  character 
of  tfaia  court,  and  malce  it  the  mere  r^ex 
of  the  popular  opinion  or  passion  of  the 

a.,.- 

It  mnst  also  be  remembered  that  the 
framers  of  the  Constitution  were  not  mere 
visiiHurlee,  toying  with  speoulations  or  the- 
ories, but  practical  men,  dealing  with  the 
facts  of  poUtleal  life  as  they  understood 
tham;  pntting  into  farm  the  gOYemment 
they  were  creating,  and  prescribing,  in  lan> 
guage  clear  and  intelligible,  the  powers  that 
government  waa  to  take.  Mr.  Chief  Jiu- 
tioe  Uarshall,  in  Qibbona  v.  Ogdm,  0 
Wheat  1,  188,  S  L.  ed.  23,  88,  well  declared: 

"As  men  whose  Intentions  require  no  con- 
cealment  generally  employ  the  words  whidi 
most  directly  and  aptly  express  tJie  ideas 
they  intend  to  convey,  the  enlightened  patri- 
ots who  framed  our  CDnBtituti<Hi,  and  the 
people  who  adopted  It,  must  be  understood 
to  have  employed  words  in  their  natural 
sense,  and  to  have  intcoded  what  they  have 
•aid." 

One  other  fact  must  be  borne  in  mind, 
and  that  is  that  in  interpreting  the  Consti- 
tution we  must  have  recourse  to  the  oonunon 
law.  As  said  by  Mr.  Justice  Matthews  in 
Smith  v.  Alabama,  184  U.  a  46S,  478,  31 
L.  ed.  608,  612,  1  Inters.  Com.  Hep.  804,  809, 
S  Sup.  Ct  Bep.  SM,  669:  S 

*"l^a   interpretation   of  the   Constitution 7 
of  the  United  States  Is  neoessarilv  influenced 
by  the  fact  that  its  proriBi(»is  are  framed 
In  the  language  of  the  English  common  law. 
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Mid  ua  to  b«  n«d  in  Uie  light  of  Itt  U>- 
tory," 

And  by  Ur.  Justice  Oiuy  In  VniteA  Btvtee 
T.  Wong  Sim  Ark,  169  U.  S.  649,  654,  42 
li.  ed.  800,  992,  18  Sup.  Ct.  Rep.  US,  46S: 

"In  this,  SB  in  other  respects.  It  must  b« 
IntcTpreted  In  the  light  of  the  common  law, 
the  prindplea  and  hiatoiy  of  vhicb  were 
familiarly  known  to  the  framers  of  the 
ConHtitution,  Minor  v.  Eapperaett,  21 
Wail.  162,  22  L.  ed.  827;  Ea  parte  Wilton. 
114  U.  S.  417,  422,  28  L.  ad.  89,  91,  6  Sup. 
Ct  Rep.  93S;  Bo^  t.  United  Btatet,  116 
tl.  S.  Q16,  624,  629,  29  L.  ed.  746,  74S, 
749,  e  Sup.  Ct  Rep.  624;  Smith  w.  Alahanut, 
184  V.  8.  46S,  SI  L.  ed.  608,  1  Inters.  Com. 
Rep.  804,  8  Sup.  Ct  Rep.  664.  The  lan- 
guage of  the  Conatitntion,  as  has  been  well 
■aid,  eould  not  be  understood  without  refer- 
ence to  the  eomiDon  law.  1  Kent,  Com.  ?36 ; 
Bradley,  J„  in  Moora  v.  United  Slate*.  91 
U.  a  270,  274,  23  L.  ed.  346,  347." 

To  determine  the  extent  of  the  granti  of 
power,  we  must  therefore,  place  ourselTos 
in  the  position  of  the  men  who  framed  and 
adopted  tlie  Constitution,  and  Inquire  what 
they  must  have  understood  to  be  the  mean- 
ing and  scope  of  those  grants. 

By  the  1st  clause  of  |  8  of  article  1  of  the 
CoTistitution,  Congress  Is  given  the  "power 
to  lay  and  collect  taxes,  duties.  Imposts,  and 
excises,  to  pay  the  debts  and  provide  for 
the  eommon  defense  and  general  welfare  of 
the  United  States;  but  all  duties,  imposts, 
and  excises  shall  be  uniform  throughout  the 
United  SUtes." 

'Bj  this  clause  the  grant  Is  limited  in  two 
ways:  The  revenue  must  be  oc^leotod  for 
public  purposes,  and  all  duties,  imposts,  and 
excises  must  be  uniform  throughout  the 
United  States 

The  4th,  Gth,  and  6Ut  clauses  of  |  9  of  ar- 
ticle 1  are: 

"4.  No  capitation  or  other  direct  tax  shall 
be  laid,  unless  In  proportion  to  the  census 
or  enumeration  hereinbefore  directed  to  be 

"5.  No  tax  or  dufy  shall  be  laid  on  articles 

^exported  from  any  state. 

ij     "6.  No  preference  shall  be  given  by  any 

•  regulation  of 'commerce  or  rerenue  to  the 

ports  of  one  state  over  those  of  another;  nor 

shall  vessels  bound  to,  or  from,  one  state, 

be  obliged  to  enter,  clear,  or  pay  duties  In 

another." 

Article  6  of  the  amendments  provides  tliat 
no  cue  shall  be  deprired  of  "life,  Ilber^,  or 
property  without  due  process  of  law." 

These  are  all  the  constitutional  provisions 
that  bear  directly  upon  the  subject  It  will 
b»  seen  that  the  only  qualifications  of  the 
ilmolnte,  untrEUnmeled  power  to  lay  and  col- 
lect excises  are  that  they  shall  be  for  pub- 
lie  purpoeea,  and  that  tb^  ihall  be  jBtHono 


throughout  tbe  United  States.  All  other 
llmitetioni  named  In  the  Constitution  relate 
to  taxes,  duties,  and  Imposts.  If,  therefore^ 
we  confine  our  inquiry  to  the  express  provi- 
sions of  the  Constitution,  there  Is  disclosed 
no  limitation  on  the  power  of  the  general 
government  to  collect  license  taxes. 

But  it  is  undoubtedly  trua  that  that  which 
Is  Implied  is  as  mudi  a  part  of  the  Consti- 
tution as  that  which  Is  expressed.  As  said 
by  Mr.  JuaUce  Miller  in  Ea  Parte  Yar- 
brt»ig\,  no  U.  S.  651,  B58,  28  L.  ed.  274, 
27Q,  4  Sup.  Ct  Rep.  IfiZ,  15S: 

"The  proposition  that  It  has  no  such  pow- 
er Is  supported  by  the  old  argument,  often 
heard,  often  repeated,  and  in  this  court 
never  assented  to,  Utat  when  a  question  of 
the  power  of  Congress  arises,  the  advocate 
of  the  power  miust  be  able  to  place  his  finger 
on  words  which  expressly  grant  It  The 
brief  of  counsel  before  us,  thongb  directed 
to  the  authority  of  that  body  to  pass  crimi- 
nal laws,  uses  the  same  language.  Because 
there  Is  no  oepress  power  to  provide  for 
preventing  violence  exercised  on  the  voter 
as  a  means  of  controlling  Us  rote,  no  such 
Isw  can  be  enacted.  It  destroys  at  one  blow, 
in  construing  the  Constitution  of  the  United 
States,  the  doctrine  universally  applied  to 
all  instruments  of  writing,  that  what  Is  Im- 
plied Is  as  much  a  part  of  the  Instrument 
as  what  Is  expressed." 

Among  those  matters  which  are  Implied, 
though  not  expressed,  is  that  the  nation  may 
not  iu  the  exercise  of  its  powers,  prevent  a 
stete  from  discharging  the  ordinary  fune-^ 
tions  of  government  just  as  it  follows  from|J 
the  2d  clause  offarticle  6  of  the  Const)-* 
tutlon,  that  no  stete  can  interfere  with  the 
free  and  unembarrassed  eierdse  by  the  na- 
tional government  of  all  the  powers  con- 
ferred upon  it. 

"This  Constitution,  and  the  laws  of  the 
United  Btetes  which  shall  be  made  in  pur- 
suance thereof,  and  all  treaties  made,  or 
whi^  shall  be  made,  under  the  authority 
of  the  United  Stetes,  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in  every 
state  shall  be  bound  thereby,  aaything  in 
the  Constitution  or  laws  of  any  itete  to  the 
contrary  notwithstanding." 

In  other  words,  the  two  governments — na- 
tional and  stete— are  each  to  exercise  their 
powers  so  as  not  to  interfere  with  the  free 
and  full  exercise  by  the  other  of  ite  powers. 
This  proposition,  so  far  as  the  nation  is 
concerned,  was  affirmed  at  an  early  day  la 
the  great  case  of  M'CullooK  r.  Uarylaad,  4 
Wheat  316,  4  L.  ed.  679,  in  whitdi  it  waa 
held  that  the  stete  had  no  power  to  pan 
a  law  impasinK  a  tax  upon  the  operaUoiw 
•f  a  national  bank.  The  eaaa  is  familiar 
and  needs  not  to  be  quoted  from.  No  an- 
has  ever  been  made  to  the  argument  of 
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Ur.  Chief  JoBtlee  If&nhall,  ud  the  propo- 
sitions there  laid  down  have  become  funda- 
mental In  our  constitutioaal  jurisprudence. 
Osbom  V.  Bank  of  United  atatet,  0  Wheat. 
738,  6  L.  ed.  204;  Weaton  v.  Charleston,  2 
Pet  449,  7  L.  ed.  481;  Nne  York  eat  rel. 
Bank  of  Commerce  v.  Tate  Oomra.  2  Black, 
820,  17  L.  ed.  4Slj  Bank  Taa  Caae  (A'bu 
Torfc  e«  rel.  Bank  of  Oommtnuoealth  v.  Toit 
4  A.  Oomr$.)  2  Wall.  2D0,  17  L.  ed.  793 j 
rJW  Bank*  t.  New  Tori  (People  ea  rel. 
Bank  of  N.  7.  Nat.  Bkg.  Asao.  r,  Con- 
nelly) 7  Wall.  16,  19  L.  ed.  G7. 

The  limitation!  on  the  powere  of  the 
■tatee  to  tax  national  banks  are  founded 
npon  the  doctrinee  laid  donim  in  that  case. 
So  also  the  inununit;  of  national  property 
fri»n  state  taxation.  It  ia  true  that 
moat  of  the  uiabling  acts  for  the  admieelon 
of  new  states  there  is  ezpreaa  provision 
that  the  property  of  the  nation  shall  be  tree 
bom  state  taxation;  but,  as  shown  by  Mr. 
Juatioe  Gray,  deliverijig  the  opinion  of  the 
•ourt  in  Fan  BrockUn  v.  Tenneatee  (Tan 
Broeklm  v.  Atidm-»on)  117  U.  S.  ISl,  29 
L.  ed.  84S,  0  Sup.  Ct.  Rep.  670,  this  provi- 
■iou  is  merely  dedoratorf  and  unnecessary 
to  establish  the  exemption  of  national  prop- 
«t;  from  state  taxation.  See  also  Dohbina 
T.  Erie  Oounly,  16  Pet  43S,  10  L.  ed.  1022, 
aa  to  taxation  b;  a  state  of  an  officer  of  the 

^United  Stat«*  for  his  office  or  its  emolu- 

nioents. 

T  ■  The  oonverae  of  this  proposition  has  also 
been  declared  by  the  decisions  of  this  court. 
In  Texae  v.  White,  7  Wall.  700,  72G,  19  L. 
•d.  227,  237,  Mr.  Chief  Justice  Chase,  speak- 
ing for  the  court,  declared : 

'|Not  iMily,  therefore,  can  there  be  no  loss 
of  separate  and  independent  autonomy  to 
tbe  statea,  through  their  union  under  the 
Constitution,  but  it  may  be  not  unreason- 
ably said  that  the  preservation  of  the  states, 
and  the  maintenance  of  their  governments, 
are  aa  much  within  the  design  and  oare  of 
the  Constitution  as  tne  preservation  of  the 
Union  and  the  maintenance  of  the  national 
government  The  Constitution,  in  all  its 
provisions,  looks  to  an  indestructible  Union, 
composed  of  indestructible  states." 

In  The  Collector  v.  Dajf  {Buffington  v. 
Day)  11  Wall.  113,  20  L.  ed.  122,  it  was 
beld  that  it  was  not  competent  for  Congress 
to  in^wse  a  tax  upon  tbe  salary  of  a  judi- 
cial officer  of  a  state.  In  the  opinion  of  the 
court,  delivered  by  Mr.  Justice  Nelson,  it 
was  said  {p.  127,  L.  ed.  p.  126)  : 

"It  is  admitted  that  tJiero  is  no  express 
provisiim  In  the  Constitution  that  prohibits 
the  general  government  from  taxing  the 
means  and  instrumentalities  of  the  states, 
nor  Is  there  ftn?  prohibiting  the  statea  from 
t»T-ing  the  means  and  instrumentalities  of 
that.  govemmenL  In  both  cases  the  exemp- 
ts 8.  a— 8. 


tion,  rests  upm  necessary  implication, 
and  is  uphold  by  the  great  law  of  self- 
preservation;  as  any  government,  whose 
means  employed  in  conducting  its  operations, 
if  subject  to  the  coatrol  of  another  and 
distinct  government,  con  exist  only  at  the 
mercy  of  that  government.  Of  what  avail 
are  these  meaos  if  another  power  may  tax 
them  at  discretion!" 

See  also  United  Btatea  v.  Baltimore  d  0. 
R.  Co.  17  Wall.  322,  21  L.  ed.  597;  Folloeh 
V.  Farmer^  Loan  d  T.  Co.  157  U.  8.  429- 
584.  39  L.  ed.  769-820,  15  Sup.  Ct.  Eep.  873. 

Upon  this  proposition  counsel  for  appel- 
lant rely.  There  being  no  constitutional 
limit  as  to  the  amount  of  a  license  *"t, 
and  the  power  to  tax  being  the  power  to  de- 
stroy, if  Congress  can  enforce  such  a  tax 
against  a  state,  it  may  destroy  this  effort 
of  the  state,  in  the  exercise  of  its  polica 
power,  to  control  the  sale  of  liquor.  It  can- 
not be  doubted  that  the  regulation  of  the^ 
sale  of  liquor  comes  within  the  scope  of  thew 
'police  power,  end  equally  true  that  the  po-? 
lice  power  is,  in  its  fulleet  and  broadest 
sense,  reserved  to  tbe  states;  that  the  mode 
of  exercising  that  power  is  left  to  their  dis- 
cretion, and  is  not  subject  to  national  super- 
vision. But,  if  Congress  may  tax  the  agents 
of  the  state  charged  with  the  duty  of  sell* 
ing  intoxicating  liquors,  it  in  eSect  assumes 
a  certain  control  over  this  police  power,  and 
thus  may  embarrass  and  even  thwart  tbe 
atteiopt  of  the  state  to  oarry  on  this  mode 
of  regulation. 

We  are  not  insensible  to  the  force  of  this 
argument,  and  appreciate  the  difUcuIties 
which  it  presents;  but  let  us  see  to  what  it 
leads.  Each  state  is  subject  only  to  tba 
limitations  prescribed  by  the  Constitution, 
and  within  its  own  territory  is  otherwise 
supreme.  Its  internal  affairs  are  matters  of 
its  own  discretion.  The  Constitution  pro- 
vides that  "the  United  States  shall  guaran- 
tee to  every  state  in  this  Union  »  republican 
form  of  government"  Art.  4,  |  4.  That 
expresses  the  full  limit  of  national  control 
over   the   internal   affairs  of   a   state. 

The  right  of  South  Carolina  to  control 
the  sale  of  liquor  by  the  dispensary  system 
has  been  sustained  Fance  v.  W.  A.  yonder- 
Co.  170  U.  8.  438,  42  L.  ed.  1100,  IS 
Ct.  Rep.  674.  The  proQU  from  the 
business  in  the  year  1901,  as  appears  from 
the  findings  of  fact  were  over  half  a  million 
of  dollars.  Mingling  the  thought  of  prof- 
it with  the  necessity  of  r^ulation  may  in. 
duoe  tbe  state  to  take  poBsessitm,  in  like 
oer,  of  tobacco,,  oleomargarine,  and  all 
other  objects  of  internal  revenue  tax.  It 
one  state  finds  it  thus  profitable,  other  states 
may  follow,  and  the  whole  body  of  internal 

venue  tax  be  thus  stricken  down. 

More  than  this.    There  la  a  large  and 
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growing  moremetit  In  tlia  emuttrr  in  faror 
of  the  acquisition  mud  maiiagement  bj  Vim 
public  of  what  are  Unned  "public  ntilitiea," 
Including  not  merely  therein  the  supply  of 
gaa  and  water,  but  also  the  entire  railroad 
•ysteni.  Would  the  state,  hy  taking  into 
possession  these  public  utilities,  lose  its  re- 
publican form  of  governmentt 

We  may  go  even  a  step  further.  There 
are  some  insisting  that  the  atftte  shall  be- 
^  come  the  owner  of  all  property  and  the 
>J  manager  of  all  business.  Of  eonrae,  this  is 
•  an  extreme  view.'but  its  advocates  are  earn- 
estly contending  that  thereby  the  best  in- 
terests of  all  citizens  will  be  subserved.  If 
this  change  should  be  made  In  any  state, 
bow  much  would  that  state  contribute  to 
the  revemio  of  the  nationt  If  Uus  extreme 
action  is  not  to  be  counted  among  the  proba- 
bilities, consider  the  result  of  one  much  less 
•o.  Suppose  a  state  assumes,  under  Its  po- 
lice power,  the  control  of  all  those  matters 
aubjeet  to  the  internal  revenue  tax,  and  also 
engages  In  the  businesa  of  importing  all 
foreign  goods.  The  same  argument  \Thich 
would  exempt  the  sale  by  a  state  of  liqnor, 
tobaoco,  etc.,  from  a  license  tax,  would  ex- 
empt the  Importation  of  merohandise  by  a 
state  from  Import  duty.  While  the  state 
might  not  prohibit  importations,  as  It  can 
the  sale  of  liquor,  by  private  Individuals, 
yet,  paying  no  import  duty,  it  could  vnder- 
mII  all  individuals,  and  so  monopoliie  the 
Importation  and  sale  of  foreign  goods. 

Obvioualy,  if  the  power  of  the  state  Is 
carried  to  the  extent  encieated,  and  with 
It  Is  relief  from  all  Federal  taxation,  the 
notional  govemment  would  be  largely  crip- 
pled in  ila  revenuea  Indeed,  if  all  the 
states  sboold  concur  in  oierciiing  their  pow- 
ers to  the  full  extent,  it  would  i>e  almoat 
impossible  for  the  nation  to  collect  any  rev- 
enues. In  other  words.  In  this  Indirect 
way  it  would  be  within  the  competency  of 
the  states  to  practically  destroy  the  effi- 
ciency of  the  national  government.  If  It  bo 
said  that  the  states  can  be  trusted  not  to 
resort  to  any  such  extreme  measures,  be- 
cause of  the  resulting  interference  with  the 
eflicieney  of  the  national  government,  we 
may  turn  to  the  opinion  of  Mr.  Chief  Jus- 
tice Marshall  in  M'Cullooh  v.  Maryland,  4 
Whest.   431,  4  L.  ed.  607,   for  a  complete 

"But  is  this  a  ease  of  conSdencel  Would 
the  people  of  any  one  state  trust  those  ot 
KooUier  with  a  power  to  control  the  most 
Insignilieant  operations  ot  their  state  gov- 
ernmentt We  know  they  would  not.  Why, 
then,  should  we  suppoke  that  the  people  of 
any  one  state  should  be  willing  to  trust 
those  of  another  with  the  power  to  control 
tha  operations  of  a  government  to  which 
they  have  confided  their  most  important  and 


'most  valuable  InterestsT  In  the  l^slature* 
of  the  Union  alone  are  all  represented. 
The  legislature  of  the  Union  alone,  there- 
fore, can  be  trusted  by  the  people  with  the 
power  of  controlling  measures  which  con- 
cern all,  in  the  confidence  that  it  will  not  be 

In  other  words,  we  are  to  find  in  the  Con- 
stitution itself  the  full  protection  to  the  na- 
tion, and  not  to  rest  its  sufficiency  on  either 
the  generosity  or  the  neglect  of  any  state. 

There  is  something  of  a  conflict  between 
the  full  power  of  the  nation  in  respert  to 
taxation  and  the  exempticn  of  the  state 
from  Federal  taxation  in  respect  to  its  prop- 
erty and  a  discharge  of  all  its  functions. 
Where  and  how  shall  the  line  between  them 
be  drawn !  We  have  seen  that  the  full  pow- 
er of  collecting  license  taxes  Is  in  terms 
granted  to  the  national  govemment,  with 
only  the  limitations  of  uniformity  and  the 
publlo  benefit.  The  exemption  of  the  stats*! 
property  and  its  functions  from  Federal  tax- 
ation Is  implied  from  the  dual  eharacter  of 
OUT  Federal  system  and  the  neoeeeity  of  pre- 
serving the  state  in  all  its  efficiency.  In  or- 
der to  determine  to  what  extent  that  Impli- 
oatlon  will  go  we  must  turn  to  the  condition 
of  things  at  the  time  the  Constitution  wu 
framed.  What,  In  the  light  of  that  ooodt- 
tlon,  did  the  traqierm  of  the  convention  fa- 
tend  should  be  exeraptT  Certain  Is  It  that 
modem  notions  as  to  the  extent  to  which 
the  functions  of  a  state  may  be  carried  had 
then  no  hold.  Whatever  Utopian  theories 
may  have  been  presented  by  any  wrlten 
were  regarded  ae  mere  creations  of  fancy, 
and  had  no  practical  recognition.  It  Is  true 
that  monopolies  In  respect  to  certain  com- 
modities were  known  to  have  been  granted 
by  absolute  monarchs,  but  they  were  not  re- 
garded as  consistent  with  Anglo-Saxon  Ideaa 
of  government.  The  opposition  to  the  Con- 
stitution ^me  not  from  any  apprehension 
of  danger  from  the  extent  of  power  reserved 
to  the  states,  but,  on  the  other  hand,  entire- 
ly through  fear  of  what  might  result  from 
the  exercise  of  the  powers  graiited  to  the 
central  government.  While  many  believed ,. 
that  the  liberty  of  the  people  depended  on|° 
the  preservation  ot  the  righte'of  the  state*,* 
they  had  no  thought  that  those  states  would 
extend  their  functions  beyond  their  then  rec- 
ognized scope,  or  so  as  to  imperil  the  life 
of  the  nation.  As  well  said  by  Chief  Jus- 
tice Nott,  delivering  the  opinion  of  the 
court  of  claims  in  this  case  (39  Ct  CI.  2B4) : 

"Moreover,  at  the  time  of  the  adoption  of 
the  Constitution,  there  probably  was  not 
one  person  In  the  country  who  seriously  con- 
templated the  possibility  of  government, 
whether  state  or  national,  ever  descending 
from  its  primitive  plane  of  a  bt»^  politic  to 
teke  up  the  woi^  of  the  Individual  or  body 
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eoTponte.  ^e  pnbUa  nupldon  ■■■'>cl>t«J 
govenunent  with  patents  of  nobility,  witli  an 
•ttiibliHhed  dmrcli,  wiUi  itauding  ftnniM, 
and  dlatnuted  all  govemmenta.  Even  in 
tbe  high  intelligence  af  the  eonranttoi),  there 
were  men  who  trembled  at  the  power  giveo 
to  the  President,  who  trembled  at  the  power 
which  the  Senate  might  uanrp,  who  feareJ 
that  the  life  tenure  of  the  judjeiarj  might 
imperil  tbe  libertiee  of  the  people.  Certain 
it  is  that  if  the  possibilitf  of  a  government 
usurping  the  ordinary  business  of  individ- 
uals, driving  them  out  o<  the  market,  and 
maintaining  place  and  power  by  means  of 
what  would  have  been  called.  In  the  heated 
Invective  of  the  Ume,  'a  legion  of  meroe- 
nariea,'  had  been  in  the  public  mind,  the 
Constitution  would  not  have  been  adopted, 
or  an  Inhibition  of  sudk  power  would  have 
been  placed  among  Madison's  amendments." 
Looking,  therefore,  at  the  Constitution  in 
the  light  of  the  conditions  surrounding  at 
the  time  of  Its  adoption,  it  is  obvious  that 
the  frnmers.  In  granting  full,  power  over 
license  taxes  to  the  national  government, 
meant  that  that  power  should  be  complete; 
and  never  thought  that  the  states,  by  extend- 
ing their   functions,   eould   practically   de- 

If  we  look  npon  the  Constitution  tn  the 
light  of  the  common  law,  we  are  led  to  the 
same  conclusion.  All  tbe  avenues  of  trade 
were  open  to  the  individual.  The  govern- 
ment Hi  not  attempt  to  exclude  him  from 
any.  Whatever  restraints  were  put  npon 
Mhim  were  mere  police  regulations  to  con- 
7trol  his  conduct  in  the'buBlnesB,  and  not  to 
exdude  him  therefrom.  Tbe  government 
was  no  competitor,  nor  did  It  assume  to 
Barry  on  any  business  which  ordinarily  is 
Munried  on  by  Individuals.  Indeed,  every  at- 
tempt at  monopoly  was  odious  In  the  eyes 
of  tbe  common  law,  and  It  mattered  not 
how  that  monopoly  aroee,  whether  from 
grant  of  tbe  sovereign  or  otherwise.  The 
framers  of  tbe  Constitution  were  not  antici- 
pating that  a  stat«  would  attempt  to  monop- 
olise any  business  heretofore  carried  on  by 
Individuals. 

Further,  It  may  be  noticed  that  the  tax 
U  not  Imposed  on  any  property  belonglnii 
to  tbe  state,  but  is  a  charge  on  a  business 
before  any  proflts  are  realiied  therefrom. 
In  this  it  is  not  unlike  the  taxes  sustained 
in  United  Stales  v.  Perkint,  163  U.  8.  BSE, 
41  L.  ed.  287,  IB  Bup.  Ct  Rep.  1073,  and 
Snyder  v.  Beffman,  ISO  U.  S.  246,  47  L.  ed. 
103S,  23  Sup.  Ct.  Kep.  803.  In  tbe  former 
ease  a  surangsion  tax  of  the  state  of  Npw 
Toi^  was  sustained,  slUiough  the  property 
<bafg«d  therewith  was  bequeathed  by  will 
to  the  United  States,  the  court  holding  that 
the  latter  acquired  no  proper^  until  after 
tiie  stata  ebai^ea  for  transmissiOD  bad  been 


paid,  Hying  (p.  B20,  L.  ed.  p.  !8S,  Bnp.  Ct 
Rep.  p.  1076)  ; 

This,  therefore.  Is  not  a  tax  npon  the 
proper^  Itself,  but  is  merely  the  price  ex- 
acted by  the  state  for  the  privilege  accorded 
In  permitting  property  so  situated  to  be 
transferred  by  will  or  by  descent  or  distri- 
bntiwi." 

In  Bnyimr  v.  Bettman,  the  succession  tax 
required  by  the  laws  of  Congress  was  sus- 
tained, although  tbe  bequest  was  to  the  city 
of  Springfield,  Ohio.  This  is  almost  a  con- 
verse to  the  Perkini  Clue.  It  was  held  that 
wbils  ths  power  to  regulat«  inheritances  and 
testamentary  dispoBltlons  was  one  belonging 
to  the  state,  and  therefore  subject  to  such 
conditions  aa  the  state  might  see  fit  to  im- 
pose (as  held  In  the  Ptrkint  Cote),  yet  the 
power  to  impose  a  sucesssion  tax  was  vested 
in  Congrees,  that  It  could  be  exercised  upon 
a  bequest  made  to  a  municipality  or  a  state, 
''and  was  not  to  be  considered  as  a  tax  upon 
tbe  property  bequeathed,  the  oourt  Baying 
(p.  26i,  h.  9A.  p.  1037,  Sup.  Ct  Rep.  p. 
S06)i 

"Having  determined,  then,  that  Congress 
has  the  power  to  tax  successions,  that  the 
states  have  the  same  power,  and  that  such 
power  extends  to  bequests  to  the  United  S 
SUtee,  It  would'seem  to  follow  logically  that? 
Congress  has  the  same  power  to  tax  tbe 
transmission  of  property  1^  I^acy  to  states, 
or  their  munidpalities,  and  that  the  exer- 
cise of  that  power  in  neither  case  conflicts 
with  the  proposition  that  neither  the  Feder- 
al nor  the  state  government  can  tax  ths 
property  or  agencies  of  tbe  other,  since,  aa 
repeatedly  held,  the  taxes  imposed  are  not 
upon  property,  but  upon  tbe  right  to  succeed 
to  property.** 

So  bare,  the  eharge  Is  not  upon  the  prop- 
erty of  the  state,  but  upon  the  means  by 
which  that  property  is  acquired,  and  before 
It  is  acquired. 

It  is  also  worthy  ot  remark  that  tbe 
esses  In  which  tbe  Invalidity  of  a  Federal 
tax  has  been  affirmed  were  those  In  whidb 
tbe  tax  was  attempted  to  be  levied  upon 
proper^  belonging  to  the  state,  or  one  of 
Its  municipalities,  or  was  a  charge  upon  the 
means  and  instrumentalities  employed  by 
the  state,  in  the  discharge  of  Its  ordinary 
functions  as  a  government. 

In  Vearie  Bank  v.  Fenno,  8  Wall.  633,  IS 
L.  ed-  482,  in  which  a  national  tax  of  10 
per  cent  on  the  amount  of  notes  of  any  per- 
son, state  bank,  or  banking  associstion.  used 
for  circulation,  was  sustained,  the  court  thus 
stated  the  limits  of  the  power  of  national 
taxation  over  state  agencies  (p.  E47,  L.  ed. 
p.  487): 

"It  may  be  admitted  that  the  reserved 
rights  of  the  states,  such  as  the  right  to 
pass  laws,  to  give  effect  to  laws  through  ei> 
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Kutive  action,  ta  adminiBter  jUBtice  throof^ 
the  courts,  and  Ui  emplt^  all  necesaarj 
agencies  for  legitimate  purposes  of  state 
government,  are  not  proper  subjects  of  Uie 
taxing   power  of  Congress." 

In  The  Collector  v.  Day  (Buffington  v. 
Day)  11  Wall.  113,  20  L.  ed.  122,  in  the 
argument  in  favor  of  the  exemption  of  tlie 
salarj  of  a  state  judge  from  national  tax- 
ation is  this  language  (p.  125,  L.  ed.  p. 
126): 

"It  would  seem  to  follow,  as  a  reasonable. 
If  not  e,  necessarj,  consequence,  that  the 
means  and  instntmen  tali  ties  employed  for 
carrying  on  the  operations  of  their  govern- 
ments, for  preserving  their  existence,  and 
fuliilliitg  the  high  and  responsible  duties  as- 
signed  to  tbem  in  the  Constitution,  ihould 
abe  left  free  and  unimpaired, — should  not  be 
7  liable  to  be  crippled,  much  less 'defeated,  by 
the  taxing  power  of  another  government, 
which  power  acknowledgee  no  limits  but  the 
vill  of  the  l^slative  body  imposing  the  tax. 
And,  more  espedallj,  those  means  and  in- 
strumentalities  which  are  the  creation  of 
their  sovereign  and  reserved  rights,  one  of 
which  is  the  establishment  of  the  judicial 
department,  and  the  appointment  of  officers 
to  administer  their  laws.  Without  this 
power  and  the  exercise  of  it,  we  risk  noth- 
ing in  saying  that  no  one  of  the  states,  un- 
der the  form  of  government  guaranteed  by 
the  Constitution,  could  long  preserve  its 
existence." 

In  United  Biatet  v.  Baltimore  d  0.  R.  Oo. 
17  Wall.  322,  21  L.  ed.  597,  an  attempt  was 
made  to  collect  a  tax  on  money  due  from  a 
railroad  company  to  the  city  of  Baltimore. 
It  WAS  held  that  the  city  was  a  portion  of 
the  state,  in  the  exereiae  of  a  limited  por- 
tion of  the  powers  of  the  state,  and  the  court 
said  (p.  327,  L.  ed.  p.  699) : 

"The  right  of  the  states  to  administer 
their  own  affairs  through  their  legislative, 
executive,  and  judicial  departments,  in  their 
own  manner,  through  their  own  agencies,  is 
conceded  by  the  uniform  decisions  of  this 
court  and  by  the  practice  of  the  Federal 
government  from  its  organization.  This 
carries  with  it  nn  exemption  of  those  agen- 
cies and  instruments  from  the  taxing  power 
of  the  Federal  government" 

And  agnin  {p.  332,  L.  ed.  p.  GOl) 

"We  admit  the  proposition  of  the  counsel 
that  the  revenue  must  be  municipal  in  iU 
nature  to  entitle  it  to  the  exemption  claimed. 
Thus,  if  an  individual  should  make  the  city 
of  Baltimore  his  agent  nnd  trustee  to  re- 
ceive funds,  and  to  distribute  them  in  aid 
of  science,  literature,  or  the  flue  arts, 
even  for  the  relief  of  the  destitute  and 
firm,  it  Is  quite  possible  that  such 
would  be  subject  to  taxation.  The  corpora- 
tion would  therein  depart  from  Its  nmnie* 


ipal  dwracter,  and  assume  Uie  poeiti«i  tA 
a  private  trustee.  It  would  oocnp;  a  pia«e 
which  an  individual  could  occupy  with  eqnal 
propriety.  It  would  not,  in  that  action,  be 
an  auxiliary  or  servant  of  the  state,  but  of 
the  individual  creating  the  trust.  There  is 
nothing  of  a  governmental  character  in  such 
a  position."  « 

•  In  A-mhrosini  t.  United  Elates,  187  U.  S.? 
I,  47  L.  ed.  40,  23  Sup.  a.  Bep.  1,  in  which 
the  Federal  war  revenue  tax  act,  providing 
for  stamp  taxes  on  bonds,  was  held  inappli- 
cable to  bonds  required  from  licensees  under 
the  dram  shop  act  of  Illinois,  the  court  de- 
clared (p.  B,  Ii.  ed.  p.  52,  Sup.  Ct  Bep.  p. 
3): 

"The  question  Is  whether  the  bonds  wer* 
taken  in  the  exerdse  of  a  function  strictly 
belonging  to  the  state  and  city  in  their  or- 
dinary govemiental  capacity,  and  we  are 
of  the  opinion  that  they  were,  and  that  they 
were  exempted  as  no  more  taxable  than  tlw 
licenses." 

These  decisions,  while  not  controlling  the 
question  before  us,  indicate  that  the  thought 
has  been  that  the  exemption  of  state  agen- 
cies and  Instrumentalities  from  national  tax- 
ation is  limited  to  those  which  are  of  a 
strictly  governmental  character,  and  does 
not  extend  to  those  which  are  used  by  tha 
state  in  the  carrying  on  of  an  ordinary  pri- 
vate business. 

In  this  connection  may  be  noticed  the 
well-established  distinction  between  the 
duties  of  a  public  character  east  upcm  munlo- 
ipal  corporations,  and  those  which  relate 
to  what  may  be  considered  their  private 
business,  and  the  different  responsibility  re- 
suiting  in  case  of  negligence  in  respect  to 
the  discharge  of  those  duties.  The  supreme 
court  of  Hassachusetts,  speaking  by  Mr. 
Justice  Gray  (afterwards  an  associate  jus- 
tice of  this  court),  in  Oliver  v.  Worcester, 
102  Mass.  48B,  499,  500,  3  Am.  Rep.  4B9, 
observed: 

"The  distinction  is  well  established  be- 
tween the  responsibilities  of  towns  and  cities 
for  acts  done  in  their  public  capacity,  in 
the  discharge  of  duties  imposed  upon  them 
by  the  legislature  for  the  public  benefit, 
and  for  acts  done  in  what  may  be  called 
their  private  character,  in  the  management 
of  property  or  rights  voluntarily  held  by 
them  for  their  own  immediate  profit  or 
advantage  as  a  corporation,  although  in- 
uring, of  course,  ultimately  to  the  benefit 
of  the  public. 

"To  render  municipal  corporations  liable 
to  private  actions  for  omission  or  neglect 
to  perform  a  corporate  duty  imposed  by 
general  law  on  all  towns  and  cities  alike, « 
and  from  the  •performance  of  which  they? 
derive  no  compensation  or  benefit  in  theit 
oorpontte   cnpadty,  an  expreai  statute  ii 
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doubtless  neceHsaiy.  .  .  .  But  tliis  role 
does  not  exempt  towns  and  atisH  trom  tht) 
Usbilitjr  to  wbich  other  corporations  are  sub- 
ject, for  Degligenoe  in  managing  or  dealing 
with  property  or  rights  held  hj  them  for 
their  own  advantage  or  emolument" 

In  Lloyd  v.  yew  York,  5  N.  Y.  369,  374, 
S5  Am.  De&  347,  the  court  said; 

"The  corporation  of  the  city  of  Now  York 
poosessea  two  kinds  of  powers,  one  govern- 
mental and  public,  and,  to  the  extent  they 
are  held  and  exercised,  U  elotbed  with  bot- 
ereigoty;  the  other  private,  and,  to  the  ex- 
tent they  are  held  and  exercised,  is  a  legal 
Individual.  The  former  are  given  and  used 
for  public  purposes,  the  latter  for  private 
parpooea.  While  in  the  aierdae  of  the  for- 
mer, the  corporation  Is  a  munidpal  govern- 
ment; and  while  in  the  exercise  of  the  lat- 
tar,  is  a  corporate,  legal  individual." 

See  also  Maxmilia»  v.  Neui  York,  62  N. 
T.  leO,  IM,  20  Am.  Rep.  168;  Brown  v. 
TinalKavtn,  63  Me.  40Z,  20  Am.  Sep.  709; 
Jiead  V.  Sew  Haven,  40  Conn.  72,  16  Am. 
Eep.  14 ;  Petersburg  v.  A.pplegarth,  23  Grat^ 
321,  343,  26  Am.  Kep.  357;  Battman  t. 
Ueredith,  36  N.  H.  285,  72  Am.  Dec.  302; 
Wettem  8at>.  Fund  Boo.  y.  Philadelphia,  31 
Fa.  175,  72  Am.  Deo.  730.  Id  this  oase  It 
WBB  held  that  a  dty  supplying  gas  to  the 
Inhabitants  acts  as  a  private  corporation, 
and  is  subject  to  the  same  liabilities  and 
diaattllitiw.  In  the  opinion  the  court  de- 
alared  (p.  183,  Am.  Dec  p.  735} : 

"Such  oontraets  are  not  made  by  the  mu- 
nicipal corporation  by  virtue  of  its  powers 
of  local  sovereignty,  but  in  its  capacity  of  a 
private  corporation.  The  eupply  of  gaeligbt 
is  no  more  a  duty  of  sovereigut;  than  the 
supply  of  water.  Both  these  objects  may  be 
accomplished  through  the  agency  of  individ- 
nale  or  private  corporatims,  and  in  very 
many  instances  they  are  aBCompIisbcd  by 
those  means.  If  this  power  is  granted  to  a 
borough  or  a  city,  it  is  a  special  private 
^  franchise,  made  as  well  for  the  private  emol- 
« nment  and  advantage  of  the  city  as  for  the 
•  pnblie  good.  The  whole  investment  is  the 
private  property  of  tlie  dty,  as  much  so  as 
tiie  lands  and  houses  belonging  to  ft.  Blend- 
big  the  two  powers  in  one  grant  does  not 
destroy  the  dear  and  well-settled  distinction, 
and  the  process  of  separation  is  not  rendered 
frnpossible  by  the  confusion.  In  separating 
them,  regard  must  be  had  to  the  object  of  the 
legislature  in  conferring  them.  If  granted 
for  public  purposes  ezdudvdy,  they  belong 
to  the  oorporate  body  in  its  public,  political, 
or  munidpal  character.  But  if  the  grant 
was  for  purposes  of  private  advantage  and 
emolument,  thou^  the  public  may  derive 
ft  oommon  benefit  therefrom,  the  corpora- 
tion quoad  Aoo  is  to  be  retarded  as  a  prl- 
vnte  company.    It  stand*  on  the  same  foot- 


ing as  would  any  indlvidoal  or  body  of  poi^ 
sons  upon  whom  the  like  spedal  frandiisea 
had  been  conferred." 

See  further  a  subsequent  case  between  the 
same  parties,  in  the  same  volume  (pp.  165, 
18B)  ;  Bailm/  v.  Wew  York,  3  Hill,  531,  38 
Am.  Dec.  68B;  1  Dill.  Mun.  Corp.  4th  ed. 
t  66. 

Now,  if  it  be  well  established,  as  these 
authorities  say,  that  there  is  a  clear  distine- 
tion  as  respects  responsibility  for  n^ligenoa 
between  the  powers  granted  to  a  corporation 
for  govemmentnl  purposes  and  those  in  aid 
of  private  business,  a  like  distinction  may 
be  recognised  when  we  are  asked  to  limit 
the  full  power  of  imposing  excises  granted 
to  the  DatlonaJ  government  by  an  implied 
Inability  to  impede  or  embarrass  a  state  in 
the  disdmrge  of  Ets  functions.  It  is  rea- 
sonable to  hold  that,  while  the  former  may 
do  nothing  by  taxation  in  any  form  to  pre- 
vent the  full  discbarge  by  the  latter  of  its 
govermental  functions,  yet,  whenever  a 
state  engages  in  a  business  which  is  of  a 
private  nature,  that  business  is  not  with- 
drawn from  the  taxing  power  of  the  nation. 

For  these  reasons  we  think  that  the  H- 
oense  taxes  charged  by  the  Federal  govern- 
ment upon  persons  selling  liquor  are  not 
invalidated  by  the  fact  that  they  are  the 
agents  of  the  state,  whidi  has  Itself  engaged 
In  that  business. 

The  judgment  of  t\e  Court  of  Claims  it 
Harmed. 

2 

■Ur.  Justice  WUte,  with  whom  concur* 
Mr.  Justice  Peoklimiit  and  Mr.  Justice  He* 
Kensm,  dissenting: 

The  delicacy  of  the  question,  the  sugges- 
tion that,  apart  from  constitutional  limita- 
tions, the  ruling  made  is,  from  an  economic 
point  of  view,  a  just  one,  and  the  Jong  and 
painstaking  consideration  which  the  court 
hae  given  the  case,  cause  me  to  be  reluctant 
to  announce  a  dissent.  This,  however,  la 
overborne  by  the  conviction  that  it  is  my  du- 
ty to  dissent  and  state  my  reasons.  And 
this  because  the  dedsion  now  made,  as  It  Is 
by  me  understood,  overrules  many  cases, 
departs  from  a  prindple  which  has  been 
recogniied  from  the  b^inning,  and,  under 
the  assumed  necessity  of  protecting  the  tax- 
ing power  of  the  government  of  the  United 
States,  establisheB  a  doctrine  which,  in  its 
potentiality,  strips  the  states  of  their  law- 
ful authority.  It  does  more  than  tbi»,  since 
the  theory  upon  which  the  case  is  decided  al- 
so endows  the  states  with  a  like  power  to 
devest  the  government  of  the  United  States 
of  its  lawful  attributes.  In  otb^  words, 
by  the  ruling  and  the  reasoning  sustaining 
it,  the  andent  landmarks  are  obliterated, 
and  the  distinct  powers  belonging  to  both 
the  national  and  state  governments  are  re- 
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ciproeally  pUoed  tho  oo*  at  the  marcy  of 
the  other,  to  u  to  gin  to  MOh  Vbm  potency 
of  dMtroying  the  other. 

The  eaae  is  this:  Soatb  Caroltiu  has 
adopted  a  law  b;  which  no  liqaor  la  al- 
lowed to  be  brought  Into  the  state  for  eala 
or  to  be  sold  therein,  except  such  liquor  as 
may  be  bought  bj  a  board  of  oOleeTs  appoint- 
ed by  Btate  anttiority,  which  liquor  la  sold 
^  atate  agents,  appointed  for  Uiat  purpose 
under  r^^lations  presoribed  by  the  atatute. 
The  queetioa  ii  whether  tbeae  agenta  of  the 
•tat«,  for  tbe  act  of  aelllng  liquor  belonging 
to  the  atate,  as  agents  of  the  state,  under 
the  authority  of  the  atate,  can  be  subjected 
to  a  license  for  carrying  on  the  liquor  buai- 
neaa,  levied  by  the  Internal  revenue  lawe  of 
the  United  States. 

That  tbe  state,  under  Ita  police  authorify, 
had  the  right  to  absolutely  prohibit  the  sale 
of  liquor,  or  to  subject  it  to  such  regula- 

etione   as  It   deemed   proper,  is   elementary. 

7So  far-reaching  *  is  that  auUiorlty  that  a 
atate  may  direct  the  deatructlon  of  liquor 
held  contrary  to  law,  without  paying  the 
value  thereof,  and  without  thereby  violating 
the  constitutional  safeguarda  as  to  the  tak- 
ing of  property.  Muglar  v.  KanwM,  123  U. 
B.  023,  31  L.  ed.  205,  S  Sup.  Ct.  Sep.  273. 
True,  by  the  operation  of  the  commerce 
clause  of  the  Conatttutlon,  the  absolnte  an- 
thority  of  the  state  does  not  extend  to  pro- 
hibiting the  Bale  in  original  padcages  of 
liquor  brought  in  from  other  states.  Leisy 
T.  nardin.  136  U.  S.  100,  34  L.  ed.  128,  3 
Inters.  Com.  Bep.  38,  10  Sup.  Ct.  Sep.  081. 
But  that  limitation  no  longer  applies,  since 
Congress  has,  by  express  I^slatlon,  per- 
mitted the  power  of  the  Btat«B  to  attach  to 
all  liquor  shipped  Into  one  state  from  anoth- 
er, at  once  on  its  arrival,  before  sale  In  the 
original  packages,  as  fully  aa  If  it  had  been 
manufactured  within  the  state.  And  the 
validity  of  the  statute  referred  to  has  been 
upheld  by  the  court  in  reiterated  rulings. 
Rt  Kahrer  {Wilkmvcm  v.  Rdhrer)  140  U.  S. 
682,  35  L.  ed.  576,  11  Sup.  Ct  Rep.  805; 
Rhodts  V.  Iowa,  170  U.  S.  412,  42  L.  ed. 
1088,  18  Sup.  Ct.  Rep.  B64;  7<wice  v.  W.  A. 
Vandercook  Co.  no  U.  8.468,  42  L.ed.  1111, 
is  Sup.  Ct.  Rep.  646;  American  Erp.  Co.  v. 
lowt,  106  U.  S.  133,  40  L.  ed.  417,  25  Sup. 
Ct.  Rep.  192;  Adamt  Exp.  Co.  v.  loioa,  108 
U.  S.  147,  49  L.  ed.  424,  26  Sup.  Ct  Rep. 
185;  Pahst  BTm^ng  Co.  v.  Crtnahaw,  IBS 
U.  8.  17,  4B  L.  ed.  925,  25  Sup.  Ct.  Rq>. 
652.  Indeed,  one  of  tbeae  cases — the  W.  A. 
Vanderoook  Co.'g  Coat — involved  the  ques- 
tion whether  the  act  of  South  Carolina,  pro- 
viding for  the  purchase  and  sale  of  liquor 
belonging  to  the  state,  aa  above  stated,  was 
repugnant  to  the  Constitution  of  the  United 
States,  and  the  validity  of  the  act  In  this 
particular  was  upheld  by  the  court  because 


of  the  poUoe  power  of  Uie  state,  and  beoausa 
of  the  provbiona  of  the  act  of  Congresi 
limiting  the  effect  of  the  interstate  com- 
merce clause  as  to  liquor,  as  already  men* 

It  is  not  necessary  to  trace  the  want  of 
authority  of  the  United  States  to  impose 
a  license  exaction  on  the  agents  of  the  state 
to  an  express  provision  of  the  Constitution, 
since  the  court  has  constantly  held  that 
the  absence  of  authority  in  the  government 
of  the  United  States  to  tax  or  burden  the 
agencies  or  instrumetttalities  of  a  itata 
government,  and  the  like  want  of  authority 
on  the  part  of  the  states  to  tax  the  agencies 
or  instrumentalities  of  the  national  govern-  _ 
meut,  results  from  tbe  dual  system  of  gOT-5 
emment  which  the  Constitution  CTeated,*and* 
that  the  continuance  in  force  of  such  a  pro- 
hibition is  absolutely  essential  to  the  pres- 
ervation of  both  governments. 

It  would  be  superfluous  to  review  in  de- 
tail the  many  cases  decided  on  the  subject 
but,  in  the  endeavor  to  bring  the  settled 
doetrine  clearly  to  the  mind,  I  refer  to  the 
most  salient  of  the  cases. 

In  U'Calloeh  v.  Uaryland  (ISIO)  4 
Wheat.  316,  4  L.  ed.  679,  and  Oshom  v.  Sank 
of  United  Btatei  (1824)  0  Wheat  73S,  « 
L.  ed.  204  it  was  held  that  a  state  could  not 
impose  a  tax  on  the  operations  of  the  Bank 
of  the  Unltwd  States  or  any  of  its  branches. 
In  yVttton  f.  CfmHeaton  (1829)  2  Pet  449, 
7  L.  cd.  481,  Jimo  York  em  rsl.  Bank  of  Com- 
merce V.  Ta»  Comrt.  (1882)  2  Blade,  620, 
17  L.  ed,  4G1,  Bank  Tax  Case  {Hew  York 
ea  rel.  Bonk  of  Oommonioealth  v.  Tat!  &  A. 
Comrs.l  (1866)  2  Wall.  200,  17  L.  ed.  79^ 
and  The  Bank*  v.  V«\c  York  {People  em  rel. 
Bank  of  S.  Y.  Ifat.  Bkg.  A*ao.  v.  Connelly) 
(1860)  7  Wall.  IB,  19  L.  ed.  57,— it  v»s  de- 
cided that  a  state  was  without  power  to  tax 
stock  or  bonds  issued  by  the  United  States 
for  loans  made  to  it,  when  held  by  an  in- 
dividual or  by  a  corporation.  In  Doibint 
V.  Brie  County  (1842)  18  Pet.  436.  10  L.  ed. 
1022,  it  was  decided  that  a  state  might  not 
tax  tbe  compensation  of  an  officer  of  the 
United  SUtea.  And,  in  Van  Brocktin  v. 
Tennessee  { Van  Broeklin  v.  Amtereon) 
(1888)  117  U.  B.  161,  29  L.  ed.  845,  6  Sup. 
Ct  Rep.  S70,  and  cases  dted  on  pages  187 
ct  »eq.,  L.  ed.  page  8G0,  Sup.  Ct.  Rep.  p.  879, 
it  was  held  that  a  state  might  not  impose  a 
tax  on  any  property  of  the  United  States, 
including  real  estate  of  which  the  United 
States  bad  become  the  owner  as  the  result 
of  a  sale  to  enforce  the  pnyment  of  direct 
taxes  previously  levied  by  the  United  States. 

Conversely,  the  adjudications  concerning 
the  want  of  power  in  the  United  States  to 
tax  the  states  are  of  a  like  scope.  In  The 
Collector  v.  .Day  (B«iffin?(oi»  v.  Day) 
(1870)  11  Wall.  113,  127,  20  U  ed.  122.  128, 
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It  wu  deefdtd  that  CeognM  eonld  not  in- 
pooe  ft  tax  upon  the  baIm?  of  ft  Judldsl  of- 
ficer of  ft  atate.  In  [7n«lM(  Btotea  t.  Bolti- 
«o»  <t  0.  B.  Co.  (1872)  IT  Wall.  322,  21 
L.  ed.  GST,  It  ma  held  thftt  the  United 
Statea  might  not  impoaa  a  tax  apon  the 
property  and  rareDiiM  of  ft  inunldpfti  eor- 
pontion.  Two  members  ot  the  court  dia- 
•ented  (p.  334,  L.  ed.  p.  601),  on  the  ground 
that  the  private  proper^  owned  by  a  mn- 
Didpal  corporation,  and  held  merely  aa 
priTSte  property  in  ft  proprietary  right,  and 
^  uted  merely  in  a  oommereial  senae  for  the 
« inoome,  g^na,  and  profita,  was  "taxable 
•  juit  the  same  as*property  owned  by  an  in- 
diTidual  or  any  other  eorporation."  In 
Fan  Brocklm  t,  TtnHettae  {Van  Brooklin 
T.AtuferxM)  (18S6)  117U.8.  lSl,2SL.ed. 
846,  0  Sup.  Ct  Rep.  OTO,  where,  aa  we  have 
teen,  it  waa  held  that  the  state  of  Tennessee 
eonld  not  tax  reftl  property  within  its  bor- 
ders while  held  by  the  United  States  as 
proprietor,  in  reviewing  the  ruling  made 
In  [7m(eJ  Etaiea  y.  Baltimore  4  O.  R.  Co., 
Om  eonrt  said   {p.  1T8,  L.  ed.  p.  8M,  Snp. 

Ct.  Bep.  p.  aes) : 

This  eoart,  tn  United  Btatt*  v.  Baltimore 
*  0.  JL  Oo.  17  Wall.  822,  21  L.  ed.  SB7,  held 
that  a  monieipal  corporation  within  a  state 
eoold  not  be  taxed  by  the  United  States 
in  the  dividends  or  intereat  of  stock  or 
bonds  held  by  it  in  a  railroad  or  canal  com- 
pany, because  the  munidpal  corporation  was 
ft  repreaantatlve  of  the  state,  oreated  by  th« 
ata.t«  to  exerdse  a  limited  portion  of  its 
powers  of  government,  and  therefore  it« 
revennea,  lOce  those  of  the  state  Itself,  wer? 
not  taxable  by  the  United  States.  The  rev- 
ennes  thus  adjudged  to  he  exempt  from  ?ed- 
wal  taxation  were  not  themsdvee  appro- 
priated to  any  spedfie  publio  use,  nor  de- 
rived from  property  held  by  the  state  or  by 
tbe  municipal  corporation  for  any  specific 
public  use,  but  were  part  of  the  general  in- 
come of  that  oorpontion,  held  for  the  public 
use  In  no  other  sense  than  all  property  and 
Inooma  belMi^og  to  it  In  Its  munidpal 
character  must  be  so  hdd.  The  reasons 
for  exempting  all  the  property  and  income 
of  a  state,  or  of  a  munidpal  corporation, 
which  is  a  political  divisim  of  the  state, 
from  Federal  taxation,  equally  require  the 
exemption  of  all  the  property  and  inmme  of 
the   national  government  from  state  taxa- 

In  Jfereontita  Vat.  Bonfc  v.  W#w  Tork 
(ISST)  121  U.  S.  138.  102,  30  L.  ed.  895, 
•04,  7  Snp.  Ct.  Rep.  826,  it  was  dedded  that 
the  United  Stat«s  might  not  tax  bonds  is- 
sued I7  a  state  or  one  of  ite  municipal  bod- 
lee,  nnder  its  authority,  and  held  by  private 
eorporationa.  In  Pollodb  v.  Farntn^  Loan 
A  T.  (7o.— the  income  tar  cas»— (1895)  167 
U.  8.  429,  SB  L.  ed.  T69,  IB  Sup.  Ot  Bep.  673, 


although  much  diCT^raice  of  opinion  was  man- 
ifeatad  in  the  court  aa  to  some  of  the  ques- 
tions involved,  as  to  one,  that  is,  the  lade  of 
authority  in  tbe  United  Stafee  to  indude  in 
the  amount  of  income  subjed:  to  taxation  by,, 
the  United  States  money  derived  from  in-  • 
terest  on  municipal  bonds,*  the  court  wa<i  • 
unanimous.  The  opinion,  in  reviewing  tbe 
subject,  and  dting  approvingly  The  Colleot- 
ar  V.  Day,  United  States  v.  Bolftmore  d  0. 
R.  Co.,  the  Van  Broofclin  Cote  and  the  Mar- 
oanti:*  Hat.  Bank  Com,  said  (p.  064,  L.  ed. 
p.  820,  Sup.  Ct.  Rep.  p.  690) : 

"As  tlie  states  cannot  tax  the  powers, 
the  operations,  or  the  property  of  the  United 
States,  nor  the  means  which  they  employ 
to  carry  thdr  powers  into  execution,  bo  it 
has  been  held  tl^t  the  United  States  have  no 
power  under  the  Constitution  ta  tax  either 
the  instrumentalities  or  tba  property  of  a 

And,  lastly,  in  Aml>ro*ini  v.  United  BtatM 
(1902)  187  U.  S.  1,  4T  L.  ed.  49,  23  Sup. 
Ct.  Rep.  I,  it  was  held  that  Congress  conid 
not  impoae  a  stamp  tax  t^mn  a  bond  whidt 
tlw  state  law  required  to  he  given  as  a  pie- 
requisite  to  the  right  to  sell  liquor. 

Is  the  ruling  now  made  reoondlable  with 
Um  cases  just  referred  toT  In  other  words. 
Is  it  oonsistant  with  the  theory  of  the  Con- 
stitntion  aa  interpret«d  from  tbe  beginningt 
In  order  to  give  the  reastms  which  oonvinoa 
me  that  it  is  not,  let  me  review  the  con- 
tentions wbidi  axe  relied  upon  to  support 
the  ruling. 

1.  It  is  urged  that,  as  the  state  of  South 
Oftrollna  derive*  revenue  from  tbe  sale,  by 
the  agents  of  tbe  state,  of  tbe  liquor  belong- 
ing to  the  state,  therefore  the  United  States 
haa  also  the  right  to  derive  ft  revenue  from 
thftt  source.  It,  by  this  contcmtlon,  it  is 
intended  to  Huggast  that  the  South  Caro- 
lina law  was  not  passed  in  the  eserrise  of 
the  police  power  of  that  state,  and  must 
be  treated  aa  a  revenue  law  from  tbe  mere 
fact  that  some  revenue  reeulta  from  the 
operation  of  the  law,  the  unsoundness  of  the 
proposition  is  demonstrated  by  the  previous 
OBsaB.  In  Fonoa  T.  W.  A..  Vandereook  Co. 
170  U.  S.  438,  42  L.  ed.  1100,  18  Sup.  Ct. 
Bep.  074,  that  identical  proposition  was 
urged,  and  was  dedded  to  be  without  merit; 
and  the  same  doctrine  was  reiterated  in  the 
cases  of  Amtriean  Eap.  Co.  v.  lotoa,  IBS  U. 
S.  133,  49  L.  ed.  41T,  25  Sup.  Ct  Bep.  182; 
Adantf  E^.  Co.  v.  Iowa,  198  U.  5.  14T,  49 
L.  ed.  424,  25  Sup.  Ct.  Rep.  186,  and  Pabat 
Bretoing  Co.  v.  Crenahmo,  198  U.  8.  IT,  49 
L.  ed.  92G,  26  Sup.  Ct  Rep.  552.  If  the 
contention  be  that  wherever,  by  the  exer-j^ 
tion  of  state  power  upon  persons  or  things, « 
a  revenue  is  produced,' there  must  be  a  eor-> 
responding  right  on  the  part  of  the  govern- 
ment ot  the  United  States  to  reap  revenue 
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hj  bardming  the  like  peraou  or  thing,  eren 
•Ithongh  in  so  doing  a  state  agese;  or  id- 
Btnimentiilitr  ie  taxed,  the  unsoimdnesa  of 
the  proposition  and  it*  conflict  with  the 
previous  caBea  becomea  ^et  more  apparent. 
One  of  the  foundations  npon  which  the 
doctrine  rests,  denying  the  power  of  the 
governments,  state  or  national,  to  burden 
the  inatrumentslities  or  agencies  of  eacit 
other,  is  tliat,  if  such  burdening  be  per- 
mitted, it  might  result  in  crippling  the  rer- 
enues  of  the  government  upon  whose  agency 
or  instrumentalit;  the  tax  was  plai^. 
Was  this  Dot  the  ground  upon  which  the 
eartier  cases  were  placed,  and  was  it  not 
speciGcallf  declared  to  be  Che  foundation 
of  the  ruting  made  in  the  income  tax 
case, — PoItooJe  v.  Farmer^  Loan  d  T.  Co. 
<18S)4)  1S7  U.  S.  420,  SB  L.  ed.  750,  15  Sup. 
Ct.  Rep.  S73T  The  eontentioa  that  because 
one  government  may  have  derived  income 
from  the  exertion  of  its  authority,  therefore 
the  other  govemmeDt  has  a  right  to  do  like- 
wise, even  if  the  agencies  of  the  other  gov- 
ernment be  thereby  taxed,  reduces  itself  to 
this:  That  the  power  to  burden  arises  from 
the  very  condition  which  prevents  the  power 
from  existing.  If  pushed  to  its  logical  con- 
clueion,  the  far-retching  result  of  the  prop- 
osition that  wherever  revenue  is  derived 
from  an  act  by  one  government,  therefore 
the  other  nay  burden  the  agent  or  instru- 
mentality of  the  other,  may  be  readily  il- 
lustrated. Take  the  national  government. 
If,  in  the  exercise  of  Its  ample  auihoniy  to 
establish  national  banks,  a  tax  Is  imposed 
on  such  banks  and  a  revenue  derived,  do  the 
etitt«s  thereby  become  entitled,  wtUiout  the 
consent  of  Congress,  to  tax  banksT  Take 
the  PostofBce  Department.  If,  by  the  carry- 
ing of  the  mails,  revenue  is  derived  by  the 
government  of  the  United  States,  are  the 
states,  from  that  fact,  entitled  to  tax  the  in- 
strumental it  ies  employed  by  the  Postofflce 
Separtmentt  Take  the  ocean  transport 
eervice  of  the  United  States.  If,  imder 
given  circumstances,  a  charge  is  made  for 
9  transportation,  and  hence  a  revenue  is 
Reamed,  may  the  states  cripple  that  service 
•  by  taxation  I  It  is  no  answer  to  the'demon- 
stration  which  results  from  these  illustra- 
tions to  say  that  the  cases  concern  purely 
governmental  functions  of  the  United  States, 
and,  therefore,  the  states  cannot  tax  the 
exercise  of  such  functions.  May  I  ask  are 
these  functions  on  the  part  of  the  United 
States  any  more  govermental  than  is  the 
power  of  the  government  of  South  Carolina 
to  absolutely  control  at  will  the  liquor 
traffic  in  that  state  T 

2.  It  is  implied  that  necessity  demands 
the  recognition  of  the  right  of  the  govern- 
ment of  the  United  States  to  tax  the  state 
agencies  in  question  because  the  principle. 


by  which  alone  sneh  power  on  the  part  at 
the  United  States  can  be  denied,  will  in- 
evitably result  in  giving  the  states  authority 
to  destroy  the  government  of  the  United 
States  by  adopting  peculiar  methods  of  deal- 
ing with  various  classes  of  persons  or  prop- 
erty. Thus,  it  is  said,  the  state  goveni- 
ments  may  acquire  all  farms  within  their 
borders,  and  thus  deprive  the  United  State» 
of  its  power  to  impose  a  direct  tax  on  laud. 
That  ft  state  may  import  property  from  for^ 
eign  countries,  ajid  be  exempt  from  import 
duty,  and  undersell  those  who  pay  duty,  and 
render  the  collection  of  any  import  tax  from 
others  by  the  United  States  impossible. 
But  these  extreme  illustrations  amount  sim- 


did  they  arise,  would  impair  the  government 
created  by  the  Constitution,  and,  because 
such  conjectures  may  be  indulged  in,  th» 
limitations  created  by  the  Constitution  for 
the  purpose  of  preserving  both  the  state  and 
natioual  governments  are  to  be  disregarded. 
In  other  words,  that  the  government 
created  by  the  Constitution  must  now  b* 
destroyed,  because  it  is  possible  to  suggest 
conditions  which,  if  they  arise,  would,  in 
the  future,  produoe  a  like  result.  But  the 
weakness  of  the  illustrations  as  applied  to 
this  case  Is  apparent.  They  have  no  rela. 
tion  to  this  cose,  since  it  is  not  denied  that, 
aa  to  liquor,  the  state  has  absolute  power, 
and  may  prohibit  the  sale  of  all  liijuor,  and 
thus  prevent  the  United  States  from  dcriv^ 
ing  revenue  from  that  source,  ^gain,  tliere- J 
lore,  when  the  true  relation  of  the  argument* 
to  the  case  In  hand  is  seen,  it  reduces  it.^elf  to 
a  complete  contradiction,  vix.,  a  state  may, 
by  prohibition,  prevent  the  United  States 
from  reaping  revenue  from  the  Iii[Uor  traffio^ 
but  any  other  state  regulntjon  by  which  sueh 
result  is  accomplished  may  be  prevented  by 
the  United  States,  because  thereby  the  state 
has  done  indirectly  only  that  which  the  Btat« 
had  the  lawful  power  directly  to  do. 

3.  It  is  urged  that  the  liquor  jn  this  ease 
was  owned  by  South  Carolina,  and  in  selling 
it  the  state  was  merely  acting  as  a  proprie- 
tor, and  therefore  the  tax  on  the  state  a^nts 
Is  lawful.  But  here  again  the  argument 
overlooks  the  absolute  power  possessed  by 
the  state  concerning  the  liquor  traffic,  and 
the  consequent  right  of  the  state,  in  the 
exercise  of  its  governmental  functions,  to 
adopt  sueh  methods  and  instrumentalities 
aa  might  be  deemed  beat  for  the  control  of 
the  traffic.  Besides,  the  propoaition  is  di- 
rectly repugnant  to  the  previous  decisions  of 
thia  court.  Can  anything  be  plainer  than 
that  the  contention  is  directly  antagonistie 
to  the  ruling  made  in  Vniled  States  v.  Bal- 
timore d  0.  R.  Co.  17  Wall.  322,  21  L.  ed. 
S97,  which  ruling  was  expressly  approved 
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^  the  aDbsequent  miM,  espedftUj  in  the  in- 
come tax  caseT  Wae  not  the  United  States 
the  proprietor  of  the  land  in  Teonesiee, 
wiiich  it  wa«  held,  in  the  Van  Brooklin  Caae, 
the  state  of  Tennessee  bad  no  power  to  taxT 
Conceding,  for  the  sake  of  argummt  only, 
that  the  doctrine  announced  in  the  previous 
eases  should  be  qualified,  certainly  such 
qualification  would  be  wholly  unreasonable 
if  it  did  not  propose  to  talce  in  view  the 
absolute  and  paramount  nature  of  the  gov- 
ernmental function  under  which  the  prop- 
erty or  agency  which  it  was  proposed  to  tai 
was  held  or  exercised.  Reference  is  made 
to  cases  In  state  courts  oonceming  the  lia- 
bility of  municipal  corporations  io  suits  tor 
negligence.  I  cannot  see  their  appositenesa 
to  the  issue  here  involved.  Besides,  the 
doctrine  expounded  in  the  line  of  cases  re- 
ferred to,  if  doctrine  can  be  deduced  from 
the  confusion  and  contradiction  which  exists 
among  the  cases,  has  never  received  the  ap- 
proval of  this  court.  On  the  contrary,  the 
i-mlings  of  this  court  point  the  other  way. 
7  Barnes  v.  District  of  Columbia,  91  U.  S.  640, 
23  L.  ed.  440;  Worfcroan  v.  t)eu>  York,  179 
U.  a  662,  574,  45  L.  ed.  314,  32S,  21  Sup.  CL 
Rep.  212.  But  grant  that  the  rule  applied 
by  some  state  courts,  in  order  to  determine 
when  a  municipal  corpomtton  may  be  sued 
for  a  negligent  act,  has  relation  to  this 
ease, — my  mind  sees  no  possibility  of  hptd- 
ing  that  the  state  of  South  Csrolina,  when, 
by  the  law  in  question,  it  provided  for  the 
purchase  and  sale  of  liquor  by  its  own 
agents,  was  not  exercising  a  purely  govern- 
mental function,  in  view  of  the  absolute 
power  of  that  state  over  that  subject,  and, 
moreover,  in  view  of  the  act  of  CongresB 
making  such  power  complete  and  efficacious, 
even  an  to  original  packages  of  liquor  be- 

4.  It  is  not,  of  course,  by  me  denied  that 
however  varying  mny  be  the  conditions  to 
which  the  Constitution  is  applied,  that  In- 
■trument  means  to-day  what  it  did  at  the 
time  of  its  adoption;  but  I  cannot  give  my 
assent  to  the  doctrine  that  a  limitation, 
which  it  has  been  decided  over  and  over 
again  arises  from  the  very  nature  of  the 
Constitution,  is  not  to  be  enforced  In  a 
given  condition  to  which  the  Constitution 
applies,  because  it  does  not  appear  that  the 
iramers  could  have  contemplated  that  such 
-conditions  might  be  evolved  in  the  course  of 
the  development  of  our  constitutional  In- 
stitutions. To  me  it  seems  that  no  prop- 
osition could  be  more  absolutely  destructive 
of  constitutional  government- 
Being  of  opinion  that  the  state  of  South 
Carolina  had  complete  and  absolute  power 
over  the  liquor  traflic,  and  eoutd  exert,  in 
dealing  with  that  subject,  such  methods  and 
instrumentalitiea  as  were  deemed  best,  and 


that  the  United  States  was  witliout  author- 
i^  to  tax  the  agencies  which  the  state  called 
into  being  for  the  purpose  of  dealing  with 
the  liquor  traffic,  I,  therefore,  dissent,  and 
am  authorized  to  say  that  Mr.  Justice 
PeoUiBna  and  Mr.  Justice  MoKeniu  eon< 
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VALENTIN  TRONO,  Maximo  Angeles,  and 
Timoteo  Natividad,  PIf  s.  in  Err., 

UNITED  STATES, 

1.  CoaetltatloBkl  law— former  Jeopnrdr 
— eonTlctloB    In    appellMe    tribiinal.— 

A  person  ts  not  placed  twice  Id  Jeopardr 
wltbln  the  meaning  of  the  act  of  July  1. 
ie02  (33  Btat.  at  I..  SM,  chap.  1S6S1,  for 
the  government  of  the  Philippine  IslanilSi 
b]P  a  conviction  of  homicide  In  the  supreme 
court  of  those  Islands,  on  an  appeal  taken 
by  the  accused  from  a  Judgment  of  the  trisi 
court,  whieli.  after  acgnlttlDE  of  murder,  Con- 
victed the  iccused  of  esaaall,  which  la  In- 
eluded  In  the  crime  of  murder  charged  In  the 
complaint.* 

2,  Appeal  In  crImlBal  easea— oohtIb-- 
tloD  In  appellate  trilinaal-— power  of 
■Bpreme  eonrt  of  PhllipplBe  lalanae. — 
The  supreme  court  of  the  Philippine  Islands 
has  Jurisdiction,  on  an  appeal  taken  \>j  the 
accused  from  s  conviction  In  the  trial  court, 
to  reverie  the  Judgment,  and  coovlet  the 
accused  of  a   higher   degree  ot   the   offense 
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IN  EREOR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  the  judg- 
ment of  that  court  which,  on  an  appeal 
taken  by  the  accused  from  a  conviction 
in  the  court  of  first  instance  In  the  prov- 
ince of  Bulacan,  reversed  the  Judgment, 
and  convicted  the  accused  of  a  higher  da- 
gree  of  the  offense  charged-     Alprmtd. 

Statement  by  Mr.   Justice  PeekliBiiii     ^ 

The  plaintiffs  in  error  were  proceeded  n 
■gainst  in  the  eourt'of  first  instance  of  the^ 
province  of  Bulacan,  Philippine  Islands, 
upon  a  complaint  accusing  them  of  causing 
the  death  of  Benito  Perez  "with  great 
cruelty  and  evident  premeditation  .  .  , 
by  means  of  blows  given  with  the  butts 
of  guns,  they  co-operating  one  with  the  oth- 
er." In  other  words,  the  accused  were  com- 
plained of  as  guilt;  of  murder  in  the  first 
degree. 

They  were  tried  in  the  court  above  men- 
tioned, and  were  acquitted  of  the  erims 
of  murder,  and  convicted  of  the  crime  of 
assault,  which  is  Induded  in  the  crime  of 

•Bd.  Note.— Por  oues  In  point,  sea  voL  14. 
Cent.  Die  Criminal  law,  H  W.  ■»• 
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murder  durged  fat  thfl  oomptalnt,  and  ttmf 
were  therefore  wttUniaed  by  the  court  to 
miffer  a  peiulfy  of  liz  montlia'  Imprlson- 
ment,  and  to  pay  a  eertain  eum  to  the 
belrt  of  Perec,  with  anbeidiai;  imprison- 
ment in  caM  of  IniolTeni?. 

All  three  of  the  accused  appealed  to 
the  supreme  court  of  the  Philippine  Islands 
from  Uie  judgment  and  sentence  of  the  trial 
eonrt.  The  supreme  oourt,  having  heard 
the  case,  reversed  the  judgment  of  the 
«oiirt  of  first  instance,  and  convicted  the 
accused  of  the  crime  of  homicide  (in  sub- 
stance, murder  in  the  second  degree ) , 
which  Is  included  in,  and  Is  a  lower  degree 
of,  the  crime  charged  in  the  complaint,  but 
Is  a  higher  degree  of  crime  than  that  of 
whiclk  the  accused  were  convicted  in  the 
oourt  ImIow.  Two  of  them  (Angeles  and 
nono>  were  sentenced  to  fourteen  years, 
eight  months,  and  one  day,  and  Natividad 
to  imprisonment  for  eight  years  and  one 
da;,  and  all  three  to  the  payment  of  an 
Indemnity  to  the  heirs  of  the  deceased. 

The  aeoused  have  brought  the  case  here 
by  writ  of  error  to  the  supreme  court  of 
the  PhllipplDe  Islands,  for  the  purpose  of 
reriewing  the  judgment  of  tliat  court. 

Uettrt.  Aldis  B,  Browne,  Altmtnder 
Britlon,  and  Jfourioe  Kelly  for  plainUffa 


!?  *Mr.  Justloe  PeeUuun,  after  making  the 
forgoing  statement,  delivered  the  opinion 
of  the  court! 

Hie  pIsintifTs  in  error  seek  a  reversal  of 
the  judgment  In  their  case  on  the  ground 
that  the  supreme  court  of  the  Philippine 
Islands  had  no  power  to  reverse  the  judg- 
ment of  the  court  of  first  instance, 
and  then  find  tbem  gmlij  of  a  higher 
crime  than  that  of  which  they  had  been 
eonvicted  in  that  court,  and  of  which  high- 
er crime  that  court  had  acquitted  them, 
and  they  contend  tbat  such  a  conviction 
by  the  supreme  court  of  the  islands  was 
a  violation  of  Qie  act  of  Congress,  passed 
July  1,  1S02  (32  SUt.  at  L.  691,  chap. 
1309),  a  portion  of  the  Eth  aeetion  of  that 
act  providing  that  "no  person  for  the  same 
offense  shall  be  twice  put  in  jeopardy  of 
punishment." 

This  language  is  to  be  found  In  cor 
tion  with  other  longuaga  In  the  same 
providing  for  the  rights  of  a  person  accused 
of  crime  in  the  Philippine  Islands.  The 
whole  language  is  subHtantially  taken  from 
the  Bill  of  Bights  set  forth  In  the  amend' 
ments  to  the  Constitution  of  the  United 
States,  omitting  the  provisions  in  regard 
to  the  right  of  trial  by  jury  and  the  right 


at  Hm  people  to  bear  anna,  and  contain- 
ing the  prohibition  of  the  13th  Amend- 
ment, and  also  prohibiting  the  passage  of 
bills  of  attainder  and  em  post  faoto  laws. 

Tlie  important  question  to  be  determined 
is  whether  this  acUon  of  the  supreme  oourt 
at  the  islands  did  violate  the  act  of  Con- 
gress by  placing  the  accused  twice  In 
jeopardy. 

The  meaning  of  the  phrase,  as  used  In 
the  above-meoiUoned  act  of  Congress,  was 
before  Oils  court  In  Eepner  v.  Unitedei 
'StalM,  decided  In  May.  1904  (195  U.  S.? 
100,  40  L.  ed.  in,  24  Sup.  Ct.  Eep.  797), 
where  will  be  found  a  very  full  discussion 
of  the  subject  The  plaintiff  in  error  In 
thut  case  had  been  acquitted  of  the  crime 
charged  against  him  in  the  court  of  first 
instance,  but  the  government,  not  being 
satisfied  with  the  decision,  appealed  to 
the  supreme  court,  and  that  court  reversed 
the  judgment  of  acquittal,  and  found  Kep- 
ner  guilty  of  the  crime  of  which  the  court 
of  first  instance  bad  acquitted  him,  and 
sentenced  him  to  a  term  of  imprisonment, 
and  suspended  him  from  any  public  office 
or  public  trust,  and  deprived  him  of  the 
right  of  BufTrage.  This  court,  upon  writ 
of  error,  held  that.  In  reversing,  upon  the 
appeal  of  the  government,  the  judgment 
of  the  court  of  first  instance,  and  itsdf 
convicting  the  accused  and  pronouncing 
judgment  against  him,  the  supreme  court 
of  the  IslandB  violated  the  provision  In 
question,  and  its  judgment  was  therefore 
reversed  and  the  prisoner  discharged.  It 
was  also  held  that  the  government  had  no 
power  to  obtain  a  review  of  a  judgment 
or  decision  of  the  trial  court  acquitting 
an  accused  party,  and  that  the  phrase 
in  question  was  to  be  construed  as  the 
same  phrase  would  be  construed  in  the  In- 
strument from  which  it  was  originally  tak- 
en, viss.,  the  Constitution  of  the  United 
States ;  and  that  the  settled  and  well- 
known  meaning  of  the  language,  as  used 
in  the  Constitution,  must  also  be  taken 
when  the  same  Isngusge  is  ueed  In  the  act 
of  Congress,  and  not  as  it  might  possibly 
be  construed  with  reference  to  Spanish 
law  or  Spanish  procedure. 

The  difference  between  that  ease  and 
the  one  now  before  the  court  Is  obviouD. 
Here  the  accused,  while  acquitted  of  the 
greater  ofTense  charged  in  the  complaint, 
were  convicted  of  a  lesser  offense  included 
in  the  main  charge.  They  appealed  from 
the  judgment  of  the  court  of  flret  instance, 
and  the  government  had  no  voice  In  the 
mutter  of  the  appeal,  it  simply  followed 
them  to  the  court  to  which  they  appealed. 
We  r^ard  that  fact  as  material  nnd  con- 
trolling. The  difference  is  vital  between  an 
attempt  by   the  government  to   review   the 
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rKdlet  or  JmIiIdb  of  aequlttal  in  Uw 
eourt  of  lint  inituiM  and  the  action  of 
ntha  acflnsed  penon  in  himsdf  appealing 
?fnm  tlw'jndgment  and  aaUiig  for  iu  re- 
versal, eran  thoo^  that  Judgment,  while 
convicting  liim  of  the  lower  offeoM,  ac- 
quits him  of  the  hl^f^er  one  ohargad  in  tha 
complaint. 

We  maj'  regtird  the  qnesUon  as  thiu  pm- 
■ented  aa  the  same  aa  if  it  aroee  in  one  of 
the  Federal  courta  in  thia  country,  where, 
ttpon  an  indictment  for  a  greater  offcnae, 
the  jur;  had  found  the  *couMd  not  guilt; 
lit  that  offenae,  but  guil^  of  a  lower  one 
whieh  was  included  in  it,  and,  upon  an 
appeal  from  that  judgment  fay  the  aeeiued, 
a  new  trial  had  been  granted  Iqr  the  a-ppel- 
lat*  court,  and  the  queation  waa  whether, 
upon  the  new  trial  aeoorded,  the  accuaed 
eould  be  again  tried  for  the  greater  offenao 
Kt  forth  in  the  indictment,  or  muat  tlie 
trial  be  confined  to  that  offenae  of 
which  the  accused  had  previously  been  con- 
victed, and  which  oonviction  b»d,  upon  hi  a 
own  motion,  been  eet  aaide  and  reversed 
b;  the  higher  court. 

This  queation  haa  given  rlM  to  much 
divenify  of  opinion  in  the  varioui  state 
courts.  Haay  of  tlisn  liave  held  that  the 
new  trial  muat  be  confined  to  the  lesser 
olTenae  of  which  the  accused  had  been  eon- 
vieted  on  the  flret  trial,  while  other  courts 
have  held  precisely  the  contrary,  and  that 
upon  a  new  trial  the  whole  ease  was  open  as 
if  there  had  been  no  former  trial.  Moat, 
if  not  all,  of  theee  two  claeaea  of  c 
have  been  cited  by  the  reepective  counsel 
in  this  easo  and  will  be  found  in  their 
briefi  herein.  It  would  be  unprofitable  to 
cite  and  refer  to  each  of  them  in  detail 
here.  They  have  been  carefully  examined. 
Those  eases  which  limit  the  new  trial 
proceed  upon  the  ground,  as  stated  in  Peo- 
ple V.  DotoHng,  84  N,  Y.  478,  4S3,  by  Fol- 
ger.  Chief  Judge,  as  follows: 

"The  matter  at  the  bottom  is  the  oonsti- 
tutional  provision  that  'no  person  shall 
be  sobjeet  to  be  tvHce  put  in  jeopardy  for 
the  same  offense'  (N.  Y.  Const,  art  1, 
par.  8),  and  yet  new  triala  are  granted  in 
criminal  eaaea  on  the  motion  of  the  accused, 
and,  if  he  gets  a  new  trial,  be  la  thus  anb- 
jeet  to  be  twioe  put  in  jeopardy.  Thia  ia 
done  on  the  ground  that,  by  asking  for  a. 
correction  of  errors  made  on  the  first  trial, 
nhe  does  waive  hia  oonstitutionsl  protection, 
if  and  does  himself  ask  for  a  new  *  trial, 
though  it  brings  him  twice  in  Jeopardy. 
But  tbiit  waii'er,  unleu  It  be  expreealy  of 
Uie  benefit  of  the  verdict  of  acquittal,  goes 
no  further  (ban  the  accused  himself 
tends  it.  His  application  for  a  correction 
of  the  verdict  is  not  to  be  taken  as  i 
extensive  than  his  needs.    He  aaka  a  «or- 


reotion  of  so  mudi  of  the  jndgRHst  M  eon- 
victed  him  of  guilt.  He  is  not  to  be  sup- 
posed to  sak  e«Teetlon  or  reversal  of  m 
much  of  it  aa  acquitted  him  of  offense.  He, 
therefore^  waives  hia  privilege  as  to  one 
and  keeps  it  aa  to  the  other.  It  Is  upon 
this  principle  that  where,  by  a  verdict  of 
guilty  on  one  count  or  for  one  offense,  and 
an  acquittal  on  or  for  another,  there  haa 
been  a  partial  conviction  on  an  indictment, 
and  on  writ  of  error  there  haa  been  a  re- 
versal of  the  conviction,  the  acquittal  still 
stands  good,  and  is,  as  to  that  count  or 
offenae,  a  bar.  As  to  tliat,  the  plea  of 
aatrafoi*  ooquit  can  be  upheld,  though  the 
plea  of  tmtrefoia  oDtivtot  cannot  be  upheld 
OS  to  the  offense  of  which  the  verdict  waa 
guilty.  The  waiver  Is  oonstrued  to  extend 
only  to  the  precise  thing  concerning  which 
the  relief  ia  songhL" 

But  in  the  subsequent  ease  of  PtopU  v. 
Poimer,  10»  N.  Y.  413,  41S,  4  Am.  St. 
Kep.  4TT,  17  H.  B.  213,  the  effect  of  the 
statute  of  New  York  known  as  {$  464  and 
044  of  the  Code  of  Criminal  Procedure, 
waa  under  oonalderatlon.  Those  sections 
enacted  as   follows : 

"Boo.  464.  The  granting  of  a  new  trial 
places  the  parties  In  the  same  positlm 
as  if  no  trial  had  been  had. 

"Sea  544.  When  a  new  trial  is  ordered 
it  shall  prooeed  in  all  respects  aa  if  no 
trial  had  bem  had." 

The  statute  was  held  valid,  and  that  it 
did  not  violate  the  constitutional  proviaion 
against  subjecting  a  person  to  be  twice 
put  in  jeopardy  for  the  same  offense,  aa 
the  Jeopardy  waa  incurred  with  the  eon- 
sent  of,  and  aa  a  pririlcge  granted  to,  tlie 
defendant  upon  bis  application. 

And  generally,  it  may  be  said  that  the 
cases  holding  that  a  new  trial  is  not  lim- 
it«d  In  the  manner  spoken  of  proceed  upon 
the  ground  that,  In  appealing  from  the 
judgment,  the  accuaed  necessarily  appeals 
from  the  whole  thereof,  aa  well  that  which- 
acqnits  as  that  which  condemns;  that  then 
judgment  is  one*entire  thing,  and  that,  as  he* 
brings  up  the  whole  record  for  renew,  he 
thereby  waives  the  beneflt  of  the  provision  in 
queation,  for  the  purpose  of  attempting  to 
gain  what  he  thinks  ia  a  greater  benefit,  vie., 
B,  review  and  reversal  by  the  higher  court  of 
the  Judgment  of  conviction.  Although  the 
accused  was,  aa  ia  aaid,  placed  in  jeopardy 
upon  the  firat  trial,  in  r^^rd  not  only 
to  the  offenae  of  which  he  was  accuaed,  bnt 
also  in  r^ard  to  the  lesser  gradea  of  that 
offense,  yet  by  hU  own  act  and  conaent, 
by  appealing  to  the  higher  court  to  obtain 
a  reversal  of  the  judgment,  he  has  thereby 
procured  it  to  be  aet  aside,  and  when  so 
set  aside  and  reversed  the  judgment  ia  held 
as   though   it   had   never   been.    This   waa 
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In  nibstuiaa  dedded  In  Unitad  StaUi  r. 
Hurtling,  tried  In  Ui*  United  State*  «It- 
«uit  Mort  in  1S4S,  1  Wall.  Jr.  127,  F«d. 
Cu.  No.  IB,301,  before  Mr.  Jtutice  Orier, 
then  B.  member  of  this  oourt,  &nd  thla  la 
the  GT^nnd  eubstantially  upon  wMeh  the 
decisions  of  the  otber  courts  are  placed. 

In  Sring  v.  Uiatoun,  107  U.  8.  221,  27 
li.  ed.  606,  2  Sup,  Ct.  Eep.  443,  it  was 
stated  by  Mr.  Justice  Miller,  who  delivered 
the  opinion  of  the  court,  that  it  was  ad- 
mitted that  b7  the  law  of  Missouri,  as 
It  stood  at  the  time  of  the  homidde,  the 
prisoner  having  been  convicted  of  murder 
in  the  seceond  degree  upon  an  indictment 
charging  him  with  murder  In  the  first  de- 
gree, if  that  conviction  wk*  set  aside  he 
oould  not  again  be  tried  for  murder  in 
the  first  degree.  That  law  was  in  foroe 
at  the  date  of  the  homicide  for  which 
Kring  was  eeuUnced  to  death,  but  it  was 
snbeequentlf,  and  before  his  retrial, 
dhanged  so  as  to  deprive  him  of  the  bene- 
fit to  which  he  wonld  otherwiie  have  been 
entitled,  and  this  court  held  that  that 
change  was,  u  to  him,  ««  pott  facto  and 
void.  It  waa  also  said  by  the  court  that 
there  waa  '^o  question  of  the  right  of  the 
state  of  Missouri,  either  by  her  fundamen- 
tal law  or  by  an  ordinary  act  of  legislation, 
to  abolish  this  rule,  and  that  it  is  a  valid 
law  as  to  oil  offenses  committed  after  its 
enactment.  The  question  here  is.  Does  it 
deprive  the  defem^nt  of  any  right  of  de- 
tcDM  which  tiie  law  gave  him  when  the 
act  waa  committed,  so  that,  as  to  that 
offense,   it  is   ea  pott  faotoT"     This   court 

Saaswered  that  question  in   the  affirmative. 

P  *  In  our  opinion  the  bett«r  doctrine  Is 
that  which  does  not  limit  the  court  or 
jury,  upon  a  new  trial,  to  a  consideration 
of  the  question  of  guilt  of  the  lower  ofTenae 
of  which  the  accused  was  convicted  on  the 
first  trial,  but  that  the  reversal  of  the 
Judgment  of  conviction  opens  up  the  whole 
controversy,  and  acts  upon  the  original 
judginent  as  if  it  had  never  been.  The 
accused,  by  his  own  action,  has  obtained 
a  reversal  of  the  whole  judgment,  and  we 
see  no  reason  wJiy  he  should  not,  upon  a 
new  trial,  be  proceeded  against  as  if  no  trial 
had  previously  taken  place.  We  do  not 
agree  to  the  view  that  the  accused  ha«  the 
right  to  limit  his  waiver  as  to  jeopardy, 
when  he  appeals  from  a  judgment  against 
him.  As  the  judgment  stands  before  he 
appeals,  it  is  a  complete  bar  to  any  further 
prosecution  for  the  offense  set  forth  in  the 
Indictment,  or  of  any  lesser  degree  thereof. 
No  power  can  wrest  from  him  the  right  to 
■o  use  that  judgment,  but  if  he  chooses 
to  appeal  from  it,  and  to  ask  for  ita  re- 
▼ersal,  he  thereby  waives,  if  successful, 
bis  right  to  avail  himself  of  the  former 


acquittal  of  tbe  greater  ofTense,  contained 
in  the  judgment  which  he  has  himself  pro- 
cured to  he  reversed. 

It  ia  urged,  however,  that  h«  haa  no  pow- 
er to  waive  such  a  right,  and  the  case  of 
Hopt  T.  Utah,  110  U.  S.  fiT4,  28  L.  ed.  262, 
4  Sup.  Ct.  Rep.  202,  is  cited  as  authority 
for  that  view.  We  do  not  so  regard  it 
This  court  held  in  that  ease  that  in  tb* 
territory  of  Utah  the  accused  was  bound,  by 
provisions  of  the  Utah  statute,  to  1m 
present  at  all  times  during  the  trial,  and 
that  it  was  not  within  the  power  of  tha 
accused  or  hla  counsel  to  dispense  with 
such  statutory  requirement.  But,  on  an  ap- 
peal from  a  Judgment  of  this  nature,  ther* 
must  be  a  waiver  to  some  extent  on  th« 
part  of  the  accused  when  he  appeals  from 
such  judgment  When  the  first  trial  is 
entered,  upon,  he  ia  then  put  in  jeopardy 
within  the  meaning  of  the  phrase,  and  yet 
it  haa  been  held,  aa  late  as  Uititad  State* 
V.  Boll,  163  U.  8.  002,  071,  41  L.  ed.  300, 
303,  10  Sup.  Ct  Sep.  1192  (and  nobody 
now  doubts  it),  that  if  the  judgment  of 
conviction  be  reversed  on  his  own  appeal, 
he  cannot  avail  himself  of  the  ODoe-in-^ 
Jeopardy  provision  aa  a  bar  to  a  new  trialJJ 
of  the  offense  of  which  he  was 'convicted.* 
And  this  is  generally  put  upon  the  ground 
that  by  appeal  he  waives  his  right  to  tha 
plea,  and  ask>  the  court  to  award  him  a 
new  trial,  although  its  effect  will  be.  If 
granted,  that  he  will  be  again  tried  for  th* 
offense  of  which  he  has  been  ooce  convicted. 
This  holding  shows  that  there  can  be  a 
waiver  of  the  defense  by  reason  of  the  a<y 
tion  of  the  accused.  As  there  is,  therefore, 
a  waiver  in  any  event,  and  the  question 
is  as  to  its  extent  (that  is,  how  far  the 
accused  by  his  own  action  may  be  deemed 
to  have  waived  his  right) ,  it  seems  much 
more  rational  and  in  better  accord  with 
the  proper  administration  of  the  criminal 
law  to  hold  that,  by  appealing,  the  accused 
waives  the  right  to  thereafter  plead  once 
in  jeopardy,  when  he  has  obtained  a  re- 
versal of  the  judgment,  even  as  to  that 
part  of  it  which  acquitted  him  of  the  high- 
er while  convicting  him  of  the  lower  offense. 
When,  at  his  own  request,  he  has  obtained 
a  new  trial,  he  must  take  the  burden  with 
the  bencflt,  and  go  back  for  a  new  trial 
of  the  whole  case.  It  doea  not  appear 
to  us  to  be  a  practice  founded  on  solid 
reason  to  permit  such  a  limited  waiver  by 
an  accused  party  while  himself  asking  for 
a  reversal  of  the  judgment- 
There  Is  also  the  view  to  be  taken  that 
the  oonstitutional  provision  was  really 
never  intended  to,  and,  properly  construed, 
does  not,  cover  the  case  of  a  judgment 
under  these  circumstances,  which  has  been 
annulled  by  the  court  at  the  request  of  th* 
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ftceused,  &nd  then  la,  theretore,  do  d 
■ity  of  reljlng  upon  ft  waiver,  beoauae  the 
eorrect  eonEt ruction  of  Urn  provision  doea 
not  make  it  applicabls. 

A  further  question  la  made  na  to  the 
power  of  the  aupreme  court  of  the  ialanda 
to  reverse  the  judgment  appealed  from  and 
Itself  convict  the  accused  on  appeal.  The 
supreme  court,  in  ao  doing,  acted  within 
it*  power  and  jurisdiction.  It  is  a  result 
of  the  ordinary  procedure  in  the  courts  of 
that  eounti7,  proceeding  under  the  act  of 
Congreas  already  referred  to.  See  state- 
ment of  the  procedure,  in  the  ease  hereto- 
fore dted, — SepiMr  t.  United  Etatct,  195 
U.  S.  100,  49  L.  «d.  114,  24  Sup.  Ct.  " 

g7B7. 

"  •  Th«  judgment  of  tha  Supreme  Court  of 
tk«  Philippine  Itlandt  it  right,  and  it  it 
affirmed. 


•  •  Ur.  Justies  HeKanttft,  with  whom  eon- 
oars  Ur.  Justice  WUt«,  dissenting: 

I  am  unable  to  concur  in  the  judgment 
of  the  court. 

When  the  United  States  acquired  the 
Philippine  Islands,  the  syBtem  of  juris- 
prudence which  prevailed  there  was  differ- 
ent from  our  Anglo-Saxon  jurisprudenee. 
Trial  by  jury  was  unknown.  The  trial 
eonrt,  called  tlw  oonrt  of  flrat  instance,  had 
foil  authority  to  And  the  faeta  and  adjudge 
the  law,  auhjeet)  however,  to  a  review  by 
a  higher  court  of  both  the  facta  and  law. 

This  system  was  continued  eubatantially 
by  the  orders  of  the  President  and  the  act 
til  July  1,  1902,  providing  lor  the  govern- 
ment of  the  islands. 

Therefore,  when  Eepner  v.  United  Statet, 
19S  U.  S.  100,  49  L.  ed.  114,  24  Sup.  Ct  Rep. 
7ST,  was  decided,  I  was  of  opinion  that, 
under  such  a  ej^tem,  there  could  be  no 
justillable  foundation  for  the  plea  of 
autrefois  aogutt,  resulting  from  a  judgment 
of  acquittal  by  the  lower  ooort,  when 
such  Judgment  had  been  reversed  by  the 
Ugher  court;  In  other  words,  that  there 
eould  be  no  foundation  for  the  plea  of 
outrefoit  aoquit  arising  from  an  acquittal 
in  a  case  where  the  acquittal  was  subse- 
quently reversed  as  a  result  of  a  right  to 
review,  not  only  the  law,  but  the  facts, 
given  by  the  very  statutes  which  provided 
for  the  trial.  The  court,  however,  decided 
otherwise,  and  I  joined  in  a  dissent  to 
the  opinion.  Hie  Eepner  Cote  is  not  over- 
w  ruled.  It  is  aaid  to  be  so  clearly  distin- 
fguishable  as*not  to  call  for  much  attention. 
I  think  otherwise.  What  was  the  Kepner 
Cute  and  what  is  this  I 

Kepner   was  charged   with   the   crime  of  i 


embezzlement.  He  waa  tried  In  the  eonrt 
of  first  instance,  without  a  jury,  and  ao- 
quitted.  Upon  the  appeal  of  the  United 
States  to  the  supreme  court  of  the  Philip- 
pine Islands,  the  judgment  of  the  court  of 
first  Instance  was  reversed,  and  he  w«a 
found  guilty,  and  aentenoed  to  a  term  of 
impriaonment.  This  court  reversed  tho 
judgment,  and  discharged  Kepner  on  the 
ground  that,  by  bis  trial  in  the  court  of 
^rst  Instance,  he  had  been  in  jeopardy,  and 
to  try  him  again  upon  the  merits,  even 
in  an  appellate  court,  was  to  put  him  a  seo- 
ond  time  in  jeopardy  for  the  same  oSense. 
In  the  case  at  bar  the  pleintiO's  in  error 
were  charged  with  murder.  They  wero 
tried  In  the  court  of  first  instance  without 
a  jury.  They  were  convicted  of  simpio 
assault  They  appealed  to  the  supreme 
court,  and  that  court  reversed  the  judg- 
ment of  the  court  of  first  instance,  and 
convicted  them  of  murder  in  the  second  de- 
gree. I  will  not  stop  to  demonstrate  that 
the  conviction  of  the  lesser  crime  of  assault 
waa  an  acquittal  of  the  greater  charge  of 
murder.  It  has  been  made  unnecessary  by 
clear  concession  in  the  opinion  that  plain- 
tiffs in  error  were  acquitted  of  mnraer. 
Indeed  (though  it  probably  makes  no  dif< 
ference  in  principle),  it  was  explicitly  so 
found  and  pronounced  In  the  judgment  of 
the  court  of  first  laatance.  There  is  an 
exact  paraUel,  therefore,  Iwtwecn  this  case 
and  the  Eepner  Cote  in  all  particulars  but 
one.  In  the  Eepner  Cate  the  appeal  waa 
by  the  United  Statea;  in  the  case  at  bar 
it  waa  by  the  accused}  and  this  difference 
is  espedally  made  the  ground  of  decision. 
It  is,  in  effect,  held  that  because  the  de- 
feudants  (plaintiffs  in  error)  appealed  and 
sought  a  review,  aa  authorized  by  the  stat- 
ute, of  the  minor  offense  for  which  they 
were  convicted,  the  United  States  waa  giv- 
en the  right  to  try  them  for  the  greater 
offense  for  which  they  were  acquitted.  In 
some  of  the  cases  quoted  in  the  opinion 
such  a  result  is  said  to  arise  from  the 
consent  of  the  accused,  deemed  to  be  given 
by  taldng  an  appeal.  An  accused  wouldn 
not  purposely  and  consciously*  appeal  from)* 
an  acquittal  of  a  grave  crime,  and  cast 
from  himself  the  immunity  that  such  an 
acquittal  gives  him.  Should  such  consent 
be  imputed!  Let  it  be  remembered  that 
ire  dealing  with  a  great  right,  I  may 
aay  a  constitutional  right,  for  the 
opinion  of  the  court  discuases  the  case  as 
though  it  were  from  a  circuit  court  ot  the 
United  States.  Should  such  a  right  be 
narrowly  or  grudgingly  consiJeredl  Should 
it  be  put  in  balance  with  other  rights,  and 
lost  by  their  exercise?  I  think  that  th» 
guaranties  of  eonatitutions  and  laws  should 
not  be  ao  oonstrued.    The  life  and  liberty 
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•f  the  dtizen  aw  predeaB  thing»,-^re<;lou» 
to  thB  it«te  aa  to  tb«  dtizen;  and  eonoen 
for  tliem  U  entirely  eoosietent  with  a  firm 
administration  of  criminal  jiutie&  I  sob- 
mit  that  the  state  seeks  no  eonTictions 
except  in  legal  wafs,  and  because  it  does 
not,  it  sfforda  means  of  review  of  erroneous 
TuIingH  and  judgments,  and  freely  afforda 
tnch  means.  It  does  not  dog  them  with 
eoDdJtions  or  forfdt  by  their  exerdee  great 
and  conatitutional  rights.  Yet,  in  my  judg- 
ment, such  Is  the  effect  of  the  decision 
J  net  rendered. 

The  opinion  says  that  aa  the  accused 
takes  up  the  whole  record  for  review,  "he 
thereby  waivea  the  benefit  of  the  prorieion 
in  question  [once  in  jeopardy]  for  the  pur- 
pose of  attempting  to  gain  what  he  thlnki 
ii  a  greater  beneQt,  vie.,  a  review  and  re- 
versal bj  the  higher  co«rt  of  the  judgment 
of  conviction."  I  repeat  again,  that  consti- 
tutional guarantiea  and  statutory  remediea 
should  not  be  put  in  such  barter;  that  a 
defendant  ehould  not  be  required  to  give 
np  the  protection  of  a  just  (it  must  be  so 
regarded  for  the  sake  of  the  argument)  ac- 
quittal of  one  crime  as  the  price  of  obtain- 
ing a  review  of  an  unjust  conviction  of 
another  crime. 

In  the  opinion  In  the  Kepner  Com  it 
waa  said;  "It  ie  not  neceseary  to  determine 
In  this  caae  whether  the  jeopardy  provi- 
don  in  the  Bill  of  Rights  would  have  be- 
eraue  part  of  the  law  of  the  islands  with- 
out congressional  lesislation."  Resting  the 
decision  on  that  legislation,  the  court  fur- 
ther observed:  "How  can  it  be  succcae- 
.fully  maintained  that  these  expresBlons  of 
*  fundamental  rights,  which  have  been  the 
?  subject  of  frequent  "adjudlcaUon  in  the 
courts  of  this  country,  and  the  maintenance 
of  which  baa  been  ever  deemed  essential 
to  our  government,  could  be  used  by  Con- 
gress in  any  other  sense  than  that  which 
has  been  placta  upon  them  in  construing 
the  instruioent  from  which  they  were  taken  1 
It  is  a  well-settled  rule  of  construction 
that  language  used  in  a  statute,  which  has 
a  settled  and  well-known  meaning,  sanc- 
tioned by  judicial  decision,  is  presumed  to 
be  used  in  that  sense  by  the  legislative 
body.  Tha  Albottford  [The  Ahlotaford  v, 
Johnson]  08  U.  B.  «0,  26  U  ed.  188." 

It  this  language  expresses  a  proper  and 
determining  test  of  once  in  jeopardy 
against  the  appeal  of  tbe  United  States, 
it  must  also  be  tbe  test  of  once  in  jeopardy 
■gninst  the  appeal  of  the  accused  in  the 
case  at  bar.  By  that  test  the  judgment 
ahould  be  reversed.  Here  and  there  may 
be  found  a  decision  which  supports  the  ex- 
position of  once  in  jeopardy  expresaed  in 
the  opinion.  Opposed  to  it  is  the  general 
'   opinion    of    American    text- 


booki  on  oriminal  law  and  the  overwhelm- 
ing weight  of  American  dedded  eases. 
Which  may  we  suppose  Congress  ad<^ted  in 
its  l^slation,  the  interpretation  of  a  few 
aues  (able,  it  may  be,  and  highly  sanc- 
tioned by  the  reputation  of  the  courts  that 
delivered  Uiem),  ot  tbe  interpretation  of  the 
courta  of  a  large  number  of  the  atatea  of  the 
Union  I  See  eaaea  in  the  margin.t 
The  Chixv  Jusnci  also  disBented. 
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Olh  «4.  3 
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New  Tork.— Prior  to  alteration  affected  bf 
tbe  Code  of  Procedure,  aa  to  which  aee  People 
V.  Palmer.  100  N.  T.  418,  4  Am.  St  Bep.  477, 
17  N.  B.  218,  In  Onentber  v.  People.  34  N.  X. 
100;  P«>ple  V.  Dowlln([,  84  N.  T.  478:  aad  aee 
People  V.  ClEDarale,  110  N.  T.  28.  80,  17  M.  BL 
1S5. 

Oreson. — State  v.  Steevte.  20  Or.  8S,  48  Pac 


Teiai.—JoDea  v.  Btate,  18  Tex.  1S8.  62  An. 
Dec,  SSO. 

Virginia. — Before  alteration  hj  statute,  ea 
to  which  aea  Brlg^  v.  Com.  62  Va.  S84.  doc- 
trine enforced  In  Stuart  v.  Com.  28  Oratt  OBO. 
Reinstated  bj  later  atatute.  aa  to  wblch  aee 
Forbes  v.  Cam.  80  Va.  SSO.  IS  S.  B.  184,  and 
Benton  T.  Com.  91  Va.  782.  21  S.  IS.  496. 

Waahlngton.— Btate  v.  Hurphy,  18  Waah. 
229.  43  Pac  44. 

Wlaeonaln. — State  v.  Martin,  80  Wla  916, 
II  Am.  Itep.  B6Ti  State  v.  Bill.  30  Wla  416: 
State  T.  Beldan,  33  Wla  120,  14  Am.  Sep.  748. 
Bat  not  lp  cases  of  mlBdemeanon, — Basmuaaen 
v.  State.  03  Wla  l.  23  N.  W.  83B. 

Georgia,  owing  to  conatitutional  provlakna 
and  b;  statute  In  tbe  states  of  Indiana.  Kaucaa, 
and  Kentucky,  vheu  a  new  tclal  Is  granted  on 
motion  of  an  accoaed,  he  maj  tie  tried  again 
for  tbe  greater  offense  of  which  be  waa  acqett- 
ted  eo  the  fltet  trial.  Morris  v.  State.  1  Blackf. 
37:  Veateh  v.  Btate,  80  Ind.  2S1 ;  State  v. 
UeCord.  8  Ean.  332,  12  Am.  Rep.  460;  Oeia. 
V.  Arnold.  83  K;.  1,  4  Am.  BL  Bep.  114. 
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If*  Ur.  JnsUm  HaBl«m,  dbaenting: 

Tbe  pl&tntlffa  In  error  w«r«  tried  hj  ona 
of  the  courts  ct  flrtt  instanoe  in  tiw  Phil- 
ippine laluida  for  the  crime  of  murder, 
Tho  trial  wu  before  »  eingle  jndge,  with- 
out a  jury,  and  simply  upon  a.  written  oom- 
pleint  filed  by  sn  individual  with  a  justice 
of  the  peace.  The  jndj;e  who  tried  the 
aeensed  found  them  not  guilt?  of  murder, 
and  guilty  only  of  assault.  For  the  latter 
ofTcDM  U)ey  were  eaob  sentenced  to  six 
months'  impriaonmeat.  Upon  appeal  by 
tbe  accused  to  the  supreme  eourt  of  the 
islands,  the  judgment  of  the  trial  oourt 
was  reversed,  snd  two  of  the  accused  were 
condemned  to  the  penalty,  each  one,  of 
fourteen  years,  eight  months,  and  one  day 
of  reolu*i6n  tamporal,  the  other  one  to  the 
penalty  of  eight  years  and  one  day  of 
priridn  mayor,  and  all  three  to  the  indemni- 
fication of  Qve  hundred  Philippine  pesos  to 
tbe  heirs  of  the  deceased. 

I  did  not  BO  stats  In  a  separate  opinion 
In  Kepner  v.  United  States,  1B6  U,  S.  101, 
49  H  ed.  114,  24  Sup.  Ct.  Bep.  797,  but 
my  concurrence  in  the  judgment  in  that 
ease  was  upon  the  ground  that,  from  the 
moment  of  the  complete  acquisition  of 
the  Philippine  Islands  by  the  United  States, 
and  without  any  act  of  Congress,  or  a 
proclamation  of  the  President  upon  the 
subject,  the  people  of  those  islands  became 
entitled,  of  right,  to  the  benefit  of  all  the 
fundamental  guaranties  of  life,  liberty,  and 
property  to  be  found  in  that  instrument. 
Hence,  ray  approval  of  the  review  announced 
In  £ep»er's  Oose,  that  the  accused  was  en- 
titled to  the  benefit  of  the  jeopardy  clause 
of  the  Constitution. 

Assuming  that  it  was  competent  for  the 
eourt  of  first  instance  to  proceed  without 
a  jury  affainst  the  accuaed  upon  a  mere  com- 
plaint by  an  individual,  I  desire  to  express 
amy  concurrence  in  the  dissenting  opinion 
^ot  Mr.  Justice  McKenns,  so  far  as  It'holds 
that  the  accused  in  the  present  case  were 
entitled  to  the  benefit  of  the  jeopardy 
clause  of  the  Oonstitutlon,  and  that,  after 
their  acquittal  In  the  tribunal  assuming 
jurisdiction  to  try  them  for  the  crime  of 
murder,  they  could  not  thereafter,  in  any 
appellate  tribunal  deriving  its  authority 
from  the  United  States,  be  again  tried  far 
that  crime  or  for  any  crime  more  serious 
than  the  one  of  which  they  were  con- 
victed in  the  eourt  of  first  Instance. 

But  I  dissent  from  tbe  opinior  and  judg- 
ment of  the  court  in  the  preaeui.  case  upon 
the  broader  ground  that,  as  the  Constitu- 
Uon  of  the  United  States  is  the  supreme 
law  of  the  land,  as  that  Instrument  de- 
elaree  that,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  In  the  militia  when 
In  actual  servioe  in  tjme  of  war  or  public 


danger,  "no  person  shall  he  held  to  an- 
swer for  a  capital  or  otherwise  Infamous 
crime,  unless  on  a  presentment  or  indict- 
ment of  a  grand  jury,"  and  that  "the  trial 
of  all  crimes,  except  in  eases  of  impeach- 
ment, sAdll  be  by  jury,"  and  as  the  people 
of  the  Philippine  Islands  are  as  much  under 
the  authority  and  jurisdiction  of  the  Unit- 
ed States  as  are  the  people  within  the 
limits  of  the  several  states  and  of  the 
organised  territories  of  the  United  States, 
the  prosecution  of  the  accused,  based  only 
upon  the  written  complaint  of  an  individ- 
ual, filed  with  a  Justice  of  the  peace,  and 
their  trial  by  a  single  judge,  was  without 
authority  of  law,  and  a  nullity  from  begin- 
ning to  end.  I  repeat  suhfltautially  what 
has  been  said  by  me  In  former  coses,  that 
no  person  within  the  territory  and  subject 
to  the  sovereign  jurisdiction  of  the  United 
States  can  be  Ic^Ily  deprived  of  his  life 
or  liberty  for  crime  committed  by  him 
against  the  United  States,  except  in  the 
mode  prescribed  by  the  Constitution  of  the 
United  States.  I  am  unable  to  perceive 
how  a  principle  declared  by  the  supreme 
Isw  of  the  land  to  be  essential  in 
all  prosecutions  for  crime  agninst  tbe  Unit- 
ed States  can  be  recognized  aa  applicable 
to  a  part  of  the  people  subject  to  the 
sovereign  jurisdiction  of  the  United  States, 
and  yet  he  denied  to  another  part  of  the 
people  equally  subject  to  the  national  au-^, 
thority.  No  tribunal  or  oflicer  deriving  ItsM 
•authority  from  the  United  States  can  die-" 
regard  the  mandatory  injunctions  of  the 
Constitution  by  which  the  government  of 
the  United  States  is  created,  and  under  the 
sanction  of  which  alone  that  govemmoit 
exists  and  performs  it«  functions.  It  may 
l>e  thst  the  application  of  these  principles 
to  the  Philippine  Islands  and  to  the  people 
who  inhabit  them  may,  particularly  in 
criminal  prosecutions,  prove  sometimes  to 
be  inconvenient.  But  no  authority  exists 
anywhere  to  set  aside  plain  provisions  of 
the  supreme  law  of  the  land,  and  substi- 
tute the  law  of  convenience  for  the  written 
fundamental  law. 


(199  U.  S.  4TS> 

ABTHUR  M.  MANIQAULT,  Ipp*, 
ALFRED  A.  8PEINQ8  et  of. 

1.  CoiBineree — atate  oftstmotlon  of  na-r- 
iKablo  waters.— In  tbe  sbBence  of  [eeislB- 
tlDD  b;  CongTcsa.  >  stste  idh;  Improve  Its 
lands  and  promote  the  seneral  bealtb  b;  su- 
thorlslng  s  dam  to  t»e  built  acron  Its  Interior 
Itresms.  tbough  tbey  were  prevtomlT  nsv- 
Igsble  to   tbe  sen  by  veSKla  eOKised  In  the 


tovrer  at  levlalstnre  to  aa- 
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1  >ero»  ii&TlVBbl«  atream. 

— Ttia  proTlBioD  of  •  itatc  Conitltutlon  tbat 
■)l  DiTlKibl*  witen  ibill  farcTer  remain 
potiElc  highway!  doe*  not  prsTent  the  Icgli- 
lature,  In  the  eierclu  ol  Ita  police  power  to 
■ubeerre  tb*  dcalnage  of  lowlanda,  from  aa- 
thorfKlDe  the  coDtlructloD  of  a  dam  acron 
■  navigable  itream.* 
8.  Cvntracli — Impklrment  of  abItK>tl<M> 
hr  eserele*  of  police  power. — Theob' 

latlnB  dam  from  a  narlsable  itcesm.  and  to 
allow  the  atteam  to  Tcmilo  open  and  unob- 
attuctcd.  are  Dot  unconatltutlonally  Impaired 
by  a  itate  atalute  subiei]ueDtlr  enscted  In 
the  eierclee  of  the  police  iHiwer  to  lubserve 
the  dralnai^e  of  lowland*,  authorizing  the  con- 
ittuctlon  of  a  dam  acroH  the  itreBDi  by  the 
rery  person*  rnHklag  inch  aireemaut. 
4.  ConatKntloBBl  law— dve  proeea*  of 
law— floodlDV  lands  aa  taktnc  pri- 
vate proper  I  r  nItliOBt  ooupeBaatlOB. 
— The  floodlDi  of  landa  coniequent  upon  the 
ptlvate  erecUoo  of  a  dam  under  the  authority 
of  leglalatloD  enacted  In  the  exercise  of  the 
police  power  to  lubaerre  the  drainage  of  low- 
land* doe*  cot  amount  to  a  taking  which  re- 
gnlrea  compensetioD  to  be  made  to  the  owner 
Id  order  to  aHord  the  due  procesa  of  law 
■naranteed  by  V.  S.  Cotist.,  14  th  Amend., 
when  eucb  floodlDg  can  be  preveoted  by  rals- 
iDg  the  height  of  the  dike*  around  the  land*. 
,  <•  ConatltBttonal  laiv— da«  praeea*  of 
law— t akin ar  pptote  property  ivltlioal 

Icatloa.— The  Interruption  of  aeceii  to 
landa,  and  the  impairment  of  the  right*  of 
navlgatloii,  coniequent  upon  the  private  con- 
struction of  a  dam  acrot*  a  neylgabla  stream, 
under  the  authority  of  leglelatlon  enacted  In 
the  eierclie  of  the  police  power  to  labeei-Te 
tbe  drainage  ot  lowlands,  la  not  a  "taking" 
which  requires  compensation  to  be  made  to 
the  owner  ot  the  landa  In  order  to  sltord  the 
due  proceai  Ot  law  guaranteed  by  the  I4tb 
Amend  men  t   to   the   Federal   Conatltntlon. 

C  Injanctloa  ^  pendlBV  parkaeat  of 
damaKeB^ABanclal  Irreepoaalbllltyi'- 
Equlty  will  Dot— at  leaat,  ta  the  abeence  of 
any  allegation  of  flnauclal  IrreipoDslblUty — 
wijoln  until  tbe  damages  are  paid  the  private 
erect! OD  of  a  dam  aero**  a  navigable  stream, 
St  tbe  instance  of  one  wbo  clslms  that  hla 
land*  will  be  flooded  as  a  result  of  Its  con- 
struction unless  prevented  by  raising  tbe 
dikes  around  bis  lands,  aod  that  hla  access 
thereto  wilt  be  Interrupted  and  bis  rights  ot 
navlgallon  Impaired,  where  the  legislation 
authortzlng  the  construction  of  tbe  dam  to 
subaerre  the  drainage  of  lowlaod*  make*  pro- 
vision for  compensation  to  any  landowoer 
claiming  that  bis  land  Is  damaged  by  reason 
of  lis  erection. 

7.  BtalBlea — local  or  apeetal  leKlalalloa. 
—A  narlBBble  stream  Is  not  a  highway  in  the 
sense  that  thet  word  Is  used  In  tb*  provision 
of  B.  C.  Const,  arc  S.  |  S4,  forbidding  the 
enactment  of  li«al  or  special  law*  "to  lay 
out,  open,  niter,  or  work  roads  or  highways." 

•.  Statvte*— formalltlea  eaaeatlal  to  tbe 
lalnidnctlon  of  prl-vate  bllle— ratldttr 
of  etatnte  aa  aSeeted  br  none 
plIanoc—Non  com  pi  lanes  with  the  foi 
Ities  prescribed  by  the  general  laws  of  ths 
ttate  for  the  introdnctioa  of  private  bills  tn 
*nL   tfote.— For   cases  In  point,   sea  voL  IT, 

'ObL  Die  Navigable  WaUra,  |  UH 


APPEAL  from  the  Circuit  Court  of  tho 
United  State*  for  the  Diatriet  of  Soutb 
Carolina  to  review  a  decree  suataining  a 
demuireT  to,  and  OiemtMing,  a  bill  to  enjoin 
the  damming  or  otherwise  obterueting  of 
a  stream  in  that  state.    Affirmed. 

Statement  by  Hr.  Jiutice  Browai  ^ 

This  was  a  bill  in  equity  aied  Mandi  4,^ 
1603,  by  MaalBault,*to  enjoin  the  damming* 
or  othenrise  obstructing  Kinloch  erectc,  in 
the  county  of  Georgetown,  South  Carolina. 
A  demurrer  to  the  hill  waa  auatained,  and 
the  bill  subsequently  dismissed.  See  123 
Fed.  707. 

It  seems  that,  in  IBSB,  the  plaintiS  and 
tbe  two  defendants.  Springs  and  Lachieotte, 
together  witii  one  Ford,  were  adjoining 
riparian  owners  on  the  Santea  river,  at  the 
mouth  of  Kinloeh  credc  The  creak 
furnished  Beeesa  as  a  highway  to  all  the 
proprietora  on  Its  banks.  At  that  time  th« 
defendants  conatruiited  a  dam  across  tbe 
creek  for  their  own  purposes.  Objection 
was  made  to  this  by  plaintiff  and  by  Ford 
aa  an  Interferenoe  with  their  rights  of  pa*- 
saga  and  irrigation.  Plaintiff  alao  com- 
plained tbat  the  effect  was  to  compel  him 
to  raise  the  dikes  around  his  lands.  A*  a 
result  of  long  negotiationa,  a  compromise 
was  effected  and  a  contract  entered  into  in 
August,  1896,  between  defendants  under 
the  name  of  8.  M.  Ward  t  Company,  of  the 
flrst  part,  and  plaintiff  and  Ford,  of  the 
second  part,  whereby  it  was  agreed  that  ths 
obstructions  should  continue  until  Decem- 
ber 31  of  that  year,  when  they  should  ba 
removed,  ao  as  to  give  the  parties  complain- 
ing a  clear  passage  through  the  creek. 

Thia  removal  waa  effected  and  mattera 
allowed  to  remain  as  they  were  unUI  1903, 
when  the  general  assembly  of  the  state 
passed  an  act  reciting  the  necessity  of 
draining  tbe  lowlands  on  the  Santee  river, 
whereby  their  taxable  value  would  be 
greatly  enhanced.  Authority  was  given  to 
the  defendante  t^  name  to  erect  and  main- 
tain a  dam  across  Kinloch  creek,  with  a 
proviso  that  they  should  be  liable  for  all 
such  damagea  aa  might  be  established  in 
any  oourt  of  competent  jurisdiction  by  any 
landowner  claiming  that  his  land  liad  been 
damaged  by  reason  of  the  erection  of  tiw 
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•   *  Mr.  Justice  Brown  dellTered  the  opin- 
ion of  the  court: 

The  gravamen  of  the  bill  Is  the  alleged 
impairment  bj  the  statute  of  1903  of  the 
oontract  entered  into  in  I8B8,  by  which  de- 
fendants agreed  to  remove  the  dam  then 
existing,  and  to  allow  such  creek  to  remain 
open  and  unobstructed. 

It  was  bIeo  charged  that  the  ConBtltution 
of  South  Carolina,  declared  that  all  navi- 
gable waters  should  forever  remain  public 
highways,  waa  a  privilege  annexed  ti  and 
(mnstituting  a  part  of  the  value  of  the 
landa,  and  that  the  damming  of  the  creek, 
except  for  the  purpose  of  the  public  health, 
welfare,  and  safety,  and  without  due  com- 
pensation therefor,  was  a  destruction  of  the 
property  of  the  plaintiff,  and  a  deprivation 
thereof  without  due  process  of  law. 

The  speciSc  injury  complained  of  is  that 
the  plaintiff  ia  the  owner  of  a  rice  planttt- 
tton  on  the  North  Santee  river,  bordering 
on  Minim  creek,  a  tributaiy  of  the  Santee, 
and  lying  in  part  just  opposite  the  mouth 
or  entrance  of  Einloch  creek;  that,  relying 
on  the  agreement  of  the  defendants,  he  had 
also  purchased  a  mUIsite  on  the  Santee, 
which  could  be  used  for  a  rice  mill  or  a 
■awmil),  the  chief  element  of  value  of  which 
was  the  water  connection  by  means  of  a 
canal  with  Bluff  Back  creek,  accessible  only 
through  Kinloch  creek,  and  the  consequent 
necessity  of  keeping  Kinloch  creek  open  and 
unobstructed ;  that  Kinloch  creek  is  a  water 
highway,  navigable  by  vessels  Into  the 
Santee  river  and  thenoe  into  the  ocean; 
that  the  erection  and  retention  of  a  dam 
■cross  Kinloch  creek  would  not  only  inter- 
rupt his  use  of  Kinloch  creek  and  Bluff 
Ba^  creek  by  preventing  access  t«  the 
public  landing  on  the  state  road  from  his 
plantation  on  Kinloch  creek,  but  would 
obstruct  the  inflow  of  the  tide  of  the  Santee 
liver  through  Minim  creek,  causing  the 
water  from  the  river  to  flow  back  upon 
t-the  banks  to  the  plantation  opposite  the 
7mouth  of 'Kinloch  creek,  and  would  thus 
oompel   him  to   raise  and   etrengthen    his 

1.  The  first  question  considered  by  the 
court  below  was  whether  Kinloch  creek  was 
■  navigable  water  of  the  United  States,  as 
defined  in  the  case  of  The  Montello  (United 
States  V.  The  HlonteUo)  11  Wall.  411.  20 
X..  ed.  ]»1,  20  Wall.  430,  22  L.  ed.  301,  or 
navigable,  as  navigable  streams  are  defined 
1^  tba  Constitution  and  the  laws  of  South 
Carolina.  The  court  was  of  opinion,  based 
apparently  upon  affldavits  not  sent  up  with 
the  record,  that  the  creek  was  not  a  navi- 
gable stream  under  these  definitions. 

But  the  bill  alleges  that  "Kinloch  ereek 
Is  a  navigable  stream  or  water  highway," 
ftnd  the  cause  was  determined  upon  de- 
28  a  C— fl. 


murrer  to  the  bill,  which  adimlts  the  allegs* 
tion  of  the  bill  that  the  ereek  was  navi- 
gable. Ai  an  original  propositiMi  we  hav* 
repeatedly  held  that,  in  the  absence  of  legis- 
lation by  Congress,  a  state  has  power  to  im- 
prove It*  lands  and  promote  the  general 
health  by  authorizing  a  dam  to  be  built 
across  its  interior  streams,  though  they 
were  previously  navigable  to  the  sea  by  ves- 
sels engaged  la  the  coastwise  trade.  This 
was  decided  in  WilEson  v.  Black  Bird  Cre»k 
Mnrah  Co.  2  Pet.  24G,  7  L.  ed.  412,  In  a 
brief  but  cogent  opinion  by  Mr.  Chief  Jus- 
tice Marshall.  An  act  of  the  state  of  Dela- 
ware gave  the  defendant  the  right  to  build 
a  dam  across  the  Black  Bird  Marsh  ereek, 
the  constitutionality  of  which  act  was  at- 
tacked as  an  abridgment  of  the  rights  of 
those  who  had  been  actmstomed  to  use  it 
for  the  purposes  of  navigation.  "But  this 
abridgment,"  said  the  court  (p.  291,  lu  ed. 
p.  414),  "unless  it  comes  In  conSict  with 
the  Constitution  or  a  law  of  the  United 
States,  is  an  affair  between  the  government 
of  Delaware  and  its  citizens,  of  which  this 
court  can  take  no  cognizance."  The  act 
was  sustained.  See  also  Pound  v.  Turck, 
OS  U.  S.  469,  24  L.  ed.  625;  Oilman  v. 
Philadelphia,  3  Wall.  732,  IB  L.  ed.  lOl; 
Htise  V.  atover,  119  U.  S.  643,  30  L.  ed. 
4S7,  7  Sup.  OL  Rep.  313. 

We  do  not  think  the  provision  of  tba 
Constitution  of  South  Carolina  interferes 
with  these  common-law  powers  of  the  stat« 
over  its  navigable  waters.  In  Eacanaba 
<E  L.  U.  Trantp.  Co.  v.  Chicago,  107  U.  8. 
878,  888,  27  L.  ed.  442,  446,  2  Sup.  Ct  Rep. 
186,  it  was  held  that  the  right  of  bridging)- 
•navigable  streams  extended  to  the  state  of* 
niinols,  notwithstanding  that  the  ordi- 
nance of  1787,  for  the  government  of  the 
Northwest  territory,  contained  a  clause  de- 
claring that  "the  navigable  waters  leading 
into  the  Missiaalppi  and  St.  Lawrence,  and 
the  carrying  places  between  them,  shall  be 
common  higliways  and  forever  free,"  The 
power  to  span  these  rivers  by  bridges  was 
put  partly  upon  the  theory  that  the  limita* 
tions  upon  the  power  of  the  state  whilst 
in  a  territorial  condition  ceased  to  have 
any  operative  force  except  as  voluntarily 
adopted  by  her  after  she  became  a  stat« 
of  the  Union,  and  partly  upon  the  theory, 
as  said  Mr.  justice  Field,  page  689,  L.  ed. 
p.  447,  Sup.  Ct  Rep.  p.  194,  that  "all  high- 
ways, whether  by  land  or  water,  are  sub- 
ject to  such  crossings  as  the  public  neces- 
sities and  convenience  may  require,  and 
their  character  as  such  is  not  changed  if 
the  crossing*  are  allowed  under  reasonable 
oonditiona,  and  not  so  as  to  needleaalj 
obstruct  the  use  of  the  highways." 

So  also  In  Cardwell  v.  Amerioon  Jtloer 
Bridge  Co.  113  U.  a  205,  28  L.  ed.  9S9,  S 
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Snp.  Ct.  Rep.  423,  a  provision  In  the  aot 
kdmittlng  CaUfornlft  [9  Stat  st  L.  4S3, 
chap.  GO,  S  3],  that  "all  the  navigsble  waten 
within  the  eaJd  state  shall  be  eommoEi  high- 
ways and  foreTer  free,"  was  held  not  to  de- 
prive the  state  of  the  power  poBsessed  by 
It  to  Huthoriie  the  erection  of  bridges  over 
navigable  waters.  Bald  the  court,  page  211, 
L.  ed.  p.  Sai,  Sup.  Ct.  Rep.  p.  4SS,  "the 
dauM,  therefore.  Id  the  act  admitting  OaJi- 
fomia,  quoted  alicve,  upon  which  the  oom- 
plafnant  relies,  must  be  ooneldered,  accord- 
ing to  these  decisions,  as  In  no  way  Impair- 
ing the  power  which  the  state  could  exereiBe 
over  the  subject  if  the  clause  had  no  ex- 
bt«nce."  To  the  same  effect,  Willamette 
Iron  Bridge  Co.  v.  Batch,  125  U.  S.  1.  31 
L.  ed.  62S,  B  Sup.  Ct.  Rep.  811;  HomiZton 
T.  Vieksbwrg,  S.  A  P.  R.  Co.  119  U.  S.  280, 
284,  3D  L.  ed.  393,  396,  T  Sup.  Ct.  Rep.  20e. 

In  LoJba  Shore  i  M.  S.  B.  Co.  v.  Ohio, 
166  n.  &  365,  41  L.  ed.  747,  IT  Sup.  Ct. 
Rep.  357,  it  was  held  that  the  act  or  Sep- 
tember 19,  1B90  [28  SUt.  at  L.  426,  chap. 
907],  conferring  upon  the  Secretary  of  War 
the  Buthoritj  to  direct  the  alteration  of 
■uch  bridges  so  as  to  render  navigation  easy 
and  unobstructed,  did  not  deprive  the  states 
of  authority  to  bridge  such  streams. 

While  all  of  these  cases  turned  upon  the 
power  of  the  state  to  authorize  the  erection 
of  bridges,  the  same  principle  applies  where 
oothe  I^slature  deems  it  necessary  to  the 
^public  welfarcato  make  other  improvements 
for  the  reclamation  of  swampy  and  over- 
flowed lands,  though  certain  individual 
proprietors  may  thereby  be  subjected  to  ex- 
pense. The  question  whether  Einlooh  creek 
could  be  obstructed  without  the  permission 
of  the  Secretary  of  War  doee  not  arise  in 
this  case,  and  is  specially  disclaimed  by  the 
plaintilT.  See  Lake  Shore  <£  U.  8.  R.  Co.  v. 
Ohio.  165  U.  S.  365,  41  L.  ed.  747,  17  Sup. 
Ct.  Rep.  357  ;  Leovy  v.  United  States,  177 
U.  S.  621,  633,  44  L.  ed.  914,  919,  20  Sup. 
Ct  Hep.  797;  Cvmminga  v.  Chicago,  188 
U.  S.  410,  47  li.  ed.  625,  23  Sup.  Ct  Rep. 
472;  llontgomery  v.  Portland,  190  U.  S.  B9, 
47  L.  ed.  966,  23  Sup.  Ct  Rep.  735. 

The  main  argument  was  addressed  to  the 
question  whether  the  contract  of  August 
1808,  providing  for  the  removal  of  the 
obstruction  on  December  31  BJid  the  free 
ingrecs  and  egress  through  the  ereetc  there- 
after, was  Impaired  by  the  act  of  the  gen- 
eral assembly  of  1903,  permitUng  the  de- 
fendants by  name  to  construct  and  main- 
tain the  dam  In  question. 

It  is  the  settled  law  of  this  court  that 
the  interdiction  of  statutes  impairing  the 
obligation  of  contracts  does  not  prevent  the 
state  from  exercising  aueh  powers  as  are 
Tested  in  it  for  the  promotion  of  the  eom- 
non  weal,  or  are  necessary  tot  the  general 


good  of  the  pnbllo,  tltongli  contracts  pro- 
vlously  entered  Into  between  Individuals  mny 
therel^  be  affected.  This  power,  which,  in 
its  various  ntmiflcations,  ia  known  as  the 
police  power,  fs  en  exercise  of  the  sovereign 
right  of  the  government  to  protect  the  lives, 
health,  morals,  comfort  and  general  welfare 
of  the  people,  and  Is  paramount  to  any  rights 
under  contracts  between  individuals.  Famil- 
iar Instances  of  this  are  where  parties  enter 
into  contracts,  perfectly  lawful  at  the  time, 
to  sell  liquor,  operate  a  brewery  or  dis- 
tillery, or  carry  on  a  lottery,  all  of  which 
are  suhjeot  to  Impairment  by  a  change  of 
policy  on  the  part  of  the  state,  prohibiting 
the  establishment  or  continuance  of  such 
trafflc;  In  other  words,  that  parties,  by 
entering  Into  contracts,  may  not  estop  the 
legislature  from  enacting  laws  intended  for 
the  public  good. 

While  this  power  Is  subject  to  limitations 
in  certain  cases,  there  is  wide  discretion 
on  the  part  of  Uie  legislature  in  determin-^ 
ing  what  Is  and  what  Is  not  necessary, — 9 
a  discretion  which*  courts  ordinarily  will* 
not  interfere  with.  The  leading  case  upon 
this  point  is  that  of  Charlei  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420,  9  L.  ed.  773, 
in  which  a  franchise  to  maintain  a  ferry 
between  Cambridge  and  Boston,  under  which 
a  bridge  was  subsequently  erected,  was  held 
to  be  subject  to  the  power  of  the  legislature 
to  establish  a  parallel  bridge  between  tbe 
same  points.  In  Stone  v.  Misaiesippi,  lOt 
U.  S.  814,  25  L.  ed.  1079,  a  charter  to  a  lot- 
tery company  for  twenty-five  years  was  held 
to  be  subject  to  the  power  of  the  state  to 
abolish  lotteries  altogether.  Similar  coses 
announcing  the  same  principle  are  Boyd  v, 
Alabama,  04  U.  8.  645,  24  L.  cd.  302; 
Boston  Beer  Co.  v.  Miusachutetta,  B7  U.  S. 
25,  24  L.  ed.  9B9;  J^utoAers'  Onion  8.  B.  <£ 
/,.  8.  L.  Co.  V.  Crescent  City,  L.  8.  L.  <f  8. 
U.  Co.  Ill  U.  8.  746.  28  L.  ed.  685.  4  Sup. 
Ct.  Rep.  G52;  Hev>  Orleans  Gaslight  Co.  v. 
Louisiana  Light  <£  E.  P.  d  Mfg.  Co.  115  U. 
S.  650,  672,  29  L.  ed.  616,  524,  6  Sup.  Ct 
Hep.  262;  Mugler  v.  Eantae,  123  U.  6.  623, 
065,  31  L.  ed.  206,  211,  8  Sup.  Ct  Rep.  273; 
Chicago;  B.  d  Q.  R.  Co.  v.  Chicago,  166  U. 
S.  226,  41  L.  ed.  979,  17  Sup.  Ct  Rep. 
681. 

It  only  remains  to  consider,  in  connection 
with  this  branch  of  the  case,  whether  the 
act  of  the  general  assembly  of  1003  was  a 
proper  exeTcise  of  the  police  power  of  the 
state.  Of  this  we  have  no  doubt  Altliough 
it  was  not  an  eierdee  of  that  power  in  its 
ordinarily  accepted  sense  of  protecting  the 
health,  lives,  and  morals  of  the  community, 
it  is  defensible  in  Ite  broader  meaning  of 
providing  for  the  general  welfare  of  the 
people  by  the  reclamation  of  swampy,  over- 
flowed, and  Infertile  lands,  and  the  erection 
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of  Om-iob,  levcM,  and  dtkM  for  th&t  porpoM. 
W*  luTO  often  h«ld  tliai  priTate  intereaU 
aie  mbaervient  to  that  right,  axoept  whore 
property  la  taksD  for  whidi  eompeiuatioii 
must  be  paid,  and  muat  give  way  to  any 
general  st^eme  for  the  reclamation  or  Im- 
prorement  of  auolt  londa. 

Indeed,  this  Beema  to  have  been  within 
the  contemplatioa  of  Congreaa  in  ita  act  of 
September  2B,  ISSO  (  9  Stat,  at  L,  619,  cbap. 
64,  U.  S.  Comp,  SUt.  ISOl,  p.  1690),  to 
enable  the  statea  to  reclaim  the  awomp 
lands  within  their  limits,  the  lat  section  of 
which  enacts  that  "to  eniible  the  stoto  of 
Arkanaaa  to  conBtruct  the  neoeaaary  levees 
and  drains  to  reclaim  tlie  swamp  and  over- 
flowed landa  therein,  the  whole  of  those 
^Bwamp  and  overflowed  lands  made  unfit 
^thereby  for  cultivation  .  .  .  shall  be, 
•  and  the  aame  are  hereb;,  gTanted*to  said 
•tate."  Section  4  extends  thia  provision  to 
the  other  states.  Although  the  act  has  no 
direct  bearing  on  this  oaaa,  it  reeognliea  an 
intent  on  the  part  of  Congress  to  allow  the 
etatee  to  r^ulate  the  disposal  of  overflowed 
]ande  as  the  l^alatura  shall  deem  beat  for 
the  public  intereata.  That  tlie  act  of  the 
general  oaaembly  in  question  waa  passed 
upon  this  theory  is  indicated  bjr  ita  recitals, 
that  *%;  reason  of  the  drainage  and  pro- 
toction  of  said  lands  from  overflow,  tiielr 
tftxahle  value  will  be  greaty  enhanced,  and, 
without  tlie  dam  provided  for  in  this  bill,  a 
large  part  of  the  land  bordering  on  aaid 
eredc  will  eventually  beoome  abandoned  and 
valueleas,  as  aome  portions  of  it  now  are," 
and  that  thb  "is  the  only  feasible  and 
practicable  aelieme  for  the  drainage  of  said 
lands."  Xiiia  waa  the  reason  given  for  the 
passage  of  the  act  of  the  general  assembly 
«f  Delaware  in  the  Blaok  Bird  Greek  Marth 
Co.'t  Cas«  already  in  ted.  "Chief  Justice 
Uarshall  observed  (p.  251,  L.  ed.  p.  414)  : 
"The  value  of  the  property  on  its  banks  must 
be  enhanced  by  excluding  the  water  from  the 
marah,  and  the  health  of  the  inhabitants 
probably  improved.  Measures  calculated  to 
produce  these  objects,  provided  th^  do  not 
eome  into  collision  with  the  powers  of  the 
general  government,  are  undoubtedly  with- 
in thoee  which  are  reserved  to  the  states." 
Several  aubaequent  dedsiona  have  conSrmed 
the  power  of  the  stato  to  deal,  in  the  absence 
of  congresaional  legialation,  with  their 
rivers,  for  the  purposes  of  their  Internal 
improvement,  such  as  Withert  v.  Buckley, 
20  How.  84,  15  L.  ed.  SIS,  wherein  the  right 
•f  Mississippi  to  change  the  channels  or 
courses  of  rivera  within  the  state  for  the 
purpose  of  Improvement  was  sustained,  and 
Atkineon  v.  PUJadelphia  A  T.  B.  Co.  (Fed. 
Caa.  No.  616),  a  decision  by  Mr.  Justice 
Baldwin  of  this  court. 
The  whole  sohject  waa  recently  dlaoussed 


In  the  cue  of  Lwoy  t.  VtUted  State*,  177  U 
8.  S2I,  44  L.  ed.  S14,  20  Sup.  CL  Bep.  707, 
wherein  waa  vindicated  the  right  of  tha 
stato  of  TjmlQJiLnr  to  authorize  the  con- 
struction and  maintananee  of  leveca,  draina, 
and  other  structurea  neoesaary  and  suitabla 
to  reclaim  swamp  and  overflowed  landa,  ^ 
although  there  waa  evidence  that  the  stream  <e 
there  concerned*  (Bed  Paaa)  waa  useful* 
for  some  minor  purposes  of  intorstato  com* 
merce.  There  was  testimony  that  luggera 
or  yawls  ohiefly  used  by  flahermen  to  carry 
oysters  to  and  from  Uieir  beds  sometimea 
went  through  this  pass,  hut  it  was  not 
shown  Uiat  passengers  ever  went  through 
it,  or  tliat  freight  destined  for  any  other 
stato  waa  ever  carried  through  it. 

In  delivering  an  exhaustive  opinion  In 
this  ease,  Mr.  Justice  Bhiraa  obaerred  (p. 
S30,  L.  ed.  p.  B20,  Sup.  Ct.  Rep.  p.  SOS)  ; 
"We  think  tJiat  the  trial  court  might  well 
take  judicial  notice  that  the  publio  health 
is  deeply  concerned  in  the  reclamation  of 
swamp  and  overflowed  landa.  If  there  li 
any  fact  which  may  be  supposed  to  be 
known  by  everybody,  and,  therefore,  by 
courts,  it  ia  that  swamps  and  stapiant 
watore  are  the  cause  of  malarial  and 
malignant  fevers,  and  that  the  police  power 
ia  never  more  legitimately  exercised  ttum 
removing  such  nuisances." 

While,  as  already  observed,  there  Is  a 
general  all^^tion  in  the  bill  that  Eluloeb 
creek  waa  a  navigable  stream,  and  was 
capable  of  navigation  by  vessels  io  the 
Sontee  river  and  thenc*  into  the  ocean, 
there  ia  no  allegation  that  it  was  ever  used 
for  that  purpose,  and  tlie  opinion  of  the 
eourt  waa  tliat  it  certoinly  waa  not  a  navi- 
gable wator  of  the  United  States,  or  a  publio 
highway  under  the  laws  of  South  Carolina. 
But,  however  this  may  be,  we  are  of  opinion 
that  the  state  had  full  power,  in  the  absence 
of  l^slation  by  Congreaa,  to  authorize  the 
construction  of  this  dam  for  the  avowed 
purposes  of  this  act  . 

2.  The  second  assignment  of  error,  that 
the  plaintiff  waa  deprived  of  his  property 
without  oompeusation,  and  hence  without 
due  process  of  law,  is  also  unsound. 

The  only  allegation  of  the  bill  in  that 
oonnaction  Is  ttiat  the  construction  of  the 
dam  was  not  only  a  destruction  of  plain- 
right  of  navigation  and  of  his  aecesf> 
to  his  landa  through  Kinloch  creek,  but  lias 
caused  the  wator  to  fall  back  to  some  ex- 
tent on  the  plantation  on  Minim  creek,  juit 
opposite  the  mouth  of  Eiuloch,  so  as  to 
compel  the  plaintiff  to  raise  hia  dikes;  Wa 
do  not  think  the  overflow  to  the  minor  ax-_ 
tent  indicated  constitutes  a  taking  of  prop-<a 
erty  within  the  meaning  of'the  law,  wlMU* 
the  damage  can  be  prevented  by  raising  Qm 
banks,  or  tiiat,  U  the  damage  atated  did  fai 
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fact  remiH,  thtut  it  would  Juatify  the  int«r- 
position  of  a  court  of  equity. 

Tha  quegtioo  vhetber  the  orerflow  of 
laads  C0Qstitut«B  "a  toktn^'  witbin  tha 
institutional  provision  has  been  discussed 
in  several  casea  in  this  court.  Pumpelljf  v. 
(Trent  Baji  d  if.  Canal  Oo.  13  Wall.  160. 
20  L,  ed.  657;  t/ortiiern  Tranap.  Oo.  v. 
Chicago,  SO  U.  S.  aSS,  25  L.  ed.  336;  Oiiiton 
y.  United  States.  106  U.  8.  269,  41  L.  ed. 
096,  17  Sup,  Ct.  Rep.  578;  Scrantm  v. 
■Whteler,  170  U.  S.  141,  45  L.  ed.  120,  21 
Sup.  Ct  Rep.  48;  Attoater  t,  Oanandaigua, 
124  N.  T.  602,  27  N.  E.  38B. 

A  recent  case  ia  that  of  United  8late$  v. 
Lynah,  188  U.  S.  446,  47  L.  ed.  638,  23  Sup. 
Ct  Rep.  340,  wherein  it  was  held  Uiat 
wtiere  tlie  government  liad  placed  dama  and 
other  obstructions  In  the  Savannah  river  in 
mch  manner  aa  to  hinder  its  natural  flow, 
■nd  to  raise  the  water  so  as  to  overflow 
plaintifTi  lands  and  to  cause  a  total  de- 
struction of  their  value,  the  prooeeding 
must  be  r^arded  as  au  actual  appropria- 
tion of  the  land,  and  created  an  obligation 
upon  the  government  to  make  compensation 
fOr  the  land.  The  case  was  distinguished 
from  that  of  MilU  r.  United  Btatet,  12  L. 
R.  A.  673,  46  Fed.  738,  wherein  the  damage 
consisted  in  obligii^  the  plaintiff  to  raise 
the  levees  around  his  rice  fields  to  prevent 
the  flooding  of  the  fields  In  high  water. 
"Obviously,"  said  tbe  court  in  commenting 
upon  that  case,  "there  was  no  taking  of  the 
plaintifTs  lands,  but  simply  an  injury  which 
could  be  remedied  at  on  expense,  aa  alleged, 
of  ?10,000,  and  the  action  was  one  to  re- 
cover the  amount  of  this  consequential  in- 
jury. The  court  rightfully  held  that  it 
could  not  be  sustained."  A  still  more  re- 
cent case  is  that  of  Bedford  v.  United 
States,  102  U.  S.  217,  48  L.  ed.  4U,  24  Sup. 
Ot  Rep.  23S,  in  which  it  is  held  that  dam- 
ages to  lands  by  Hooding  as  a  result  of  re- 
vetments erected  by  the  United  States  along 
the  banks  of  the  Mississippi  river  to  pre- 
vent erosion  of  the  bunks  from  natural 
causes  are  consequential,  and  do  not  con- 
atituU  a  taking  of  the  lands  flooded  within 
the  meaning  nf  the  Constitution. 

We  think  the  rule  to  be  gathered  from 
these  cases  is  that  where  there  Is  a  prac- 
tical destruction  or  material  impairment 
£o(  the  value  of  plaintiff's  lands,  there  is  a 
^taking  which 'demands  compensation;  but 
otherwise  where,  as  in  this  case,  plaintiff 
is  merely  put  to  some  extra  expense  in 
warding  ofC  the  consequences  of  the  over- 
flow. 

The  damage  claimed  by  the  plaintiff  in 
the  interruption  of  access  to  his  lands  and 
the  Impairment  of  his  right  to  navigate  the 
ereek  does  not  demand  separate  considera- 
tion.    We  have  repeatedly  held  that  where 


the  government  of  tha  United  States  haM, 
for  the  purposes  of  improving  the  navigap 
tioa  of  a  river,  erected  piers  or  other  stnuy 
tures  hy  which  access  to  plaintiff's  land  Is 
rendered  more  difficult,  there  is  no  claim  for 
compensation.  Oilton  v.  United  Btalee,  166 
U.  S.  280,  41  L.  ed.  906,  17  Sup.  Ct.  Rep. 
578;  Boranton  v.  Wheeler,  179  U.  S.  141,  46 
L.  ed.  126,  21  Sup.  Ot  Rep.  48.  We  see  no 
reason  why  the  same  principle  should  not 
apply  to  cases  where  the  state  legislature, 
exercising  its  police  power,  directs  a  certain 
dam  to  be  built,  and  thereby  incidentally 
impairs  access  to  lands  above  the  dam.  la 
both  easea  the  sovereign  la  exercising  It* 
constitutional  right, — in  one  cose  in  Im- 
proving the  navigation  of  the  river,  and  ia 
the  other,  in  draining  Its  lowlands,  and 
thereby  enhancing  their  value  for  agri- 
cultural purposes. 

It  is  suggested  that  the  agreement  ot 
1808  created  on  easement  of  access  to  plain- 
tiff's land  {Ladd  v.  Boston,  IGl  Moss.  686, 
21  Am.  St.  Rep.  481,  24  N.  E.  868 ;  Bogan 
V.  Sorry,  143  Mass.  638,  10  N.  E.  253),  and 
that  the  statute  of  South  Carolina  must  be 
construed  as  overriding  private  rights  of 
proper^,  and  not  merely  aa  putting  an  end 
to  the  rights  of  the  public,  and  as  giving 
to  plaintiff  a  claim  for  damages  for  the  tak- 
ing of  that  easement.  But  it  does  not  neces- 
sarily  follow  that  on  Injunction  should 
iFsue.  Apparently  this  covenant  did  not  a[^ 
ply  to  the  millaite,  since  this  was  purchased 
after  the  covenant  was  made;  but,  however 
this  may  be,  a  court  of  equity  Is  not  bound 
to  enjoin  a  public  work  authorized  by 
statute,  until  compensation  is  paid,  wher* 
no  property  is  directly  appropriated.  This 
ia  particularly  true  where  the  damage  is 
ditncult  of  ascertainment  at  the  time,  and 
a  reasonable  proviaion  is  made  by  the  law 
(or  compensation.  Sweet  v.  Rechel.  169  U. 
S.  380,  40  L.  ed.  18S,  16  Sup.  Ct  Rep.  43; 
Backus  V.  Fort  Street  Union  Depot  Co.  169 
U.  S.  657,  42  L.  ed.  863,  IS  Sup.  Ct  Rep.S 
446;  Cherokee  Jfation  y.'Southem  Kansas* 
R.  Co.  135  U.  S.  041.  34  L.  ed.  295,  10  Sup. 
Ct.  Rep.  985;  Beatley  v,  Texat  A  P.  R.  Co. 
IBl  U.  S.  492,  48  L.  ed.  274,  24  Sup.  Ct 
Rep.  164;  BaverhUl  Bridge  v.  Bgseo  Coun- 
ty, 103  Masa.  120,  4  Am.  Rep.  518;  Parker 
V.  Caiholie  Bishop,  148  HI.  158,  34  N.  B. 
473.     The  state  cases  are  numerous  on  tbil 

In  view  of  the  incidental  character  of  the 
damage  probably  resulting  to  plointifTa 
land  from  the  erection  of  this  dam,  and  tha 
careful  provision  of  the  act  that  the  defend* 
ants  shall  be  liable  for  such  damage,  we 
do  not  think,  at  least.  In  the  absence  of  an 
allegntioD  that  the  defendants  are  flnandal- 
ly  Irresponsible,  that  a  court  of  equity 
would  be  authorized  to  enjoin  the  erection 
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until  the  damages,  vUdi,  If  tlie;  exist  st 
all,  most  be  vsij  diffieult  of  asoertainment, 
■hall  be  paid. 

3.  It  is  also  assigned  as  error  that  the 
act  of  1903  fa  obnoxious  to  the  following 
proTiaioiiB  of  the  Conititiition  of  South 
Carolina,  article  3,  t  34,  that  "the  general 
asEemblj  of  this  state  ehall  not  enact  local 
or  apecial  laws  concerning  any  of  the  fol- 
lowing subjects,  or  for  any  of  the  following 
purposes,  to  wit:  .  .  .  II.  To  lay 
out,  open,  alter,  or  work  roads  or  high- 
ways." 

As  the  ease  ooinea  from  a  Federal  court, 
tiie  question  fs  properly  before  us. 

Admitting  that,  for  the  purposes  of  tran- 
eit  and  traTel,  a  river  may  be  considered 
a  highway, — and  that  seems  to  have  been 
adjudged  by  the  supreme  court  of  South 
Carolina  (Beyioori  v.  Chiaolm,  11  Rich.  !>. 
263), —  we  think  that,  in  connection  with 
the  words  "to  lay  out,  open,  alter,  or  work 
roads,"  the  word  "highway"  is  used  in  its 
ordinary  sense,  and  as  an  equivalent  to  a 
public  road.  The  power  given  by  this  sec- 
tion ia  evidently  inapplicable  to  water  high- 
ways, which  are  ueitiber  laid  out,  opened, 
altered,  or  worked  In  the  ordinary  sense  of 
these  words. 

4.  ft  is  also  urged  that  the  aot  was  passed 
without  the  formality  required  by  the  Re- 
vised Statutes  of  South  Carolina  of  1863, 
lo  which  it  is  declared  that  no  bill  for  the 

•  granting  of  any  privilege  or  immunity,  or 
7for  any  other  private  purpose 'whatsoever, 
■hall  i>e  introduced  or  entertained  in  either 
house  of  the  general  assembly  except  by 
petition,  to  be  signed  by  the  persons  desir- 
ing such  prtvil(s«",  of  which  sirty  days' 
notice  shall  be  given  to  all  persons  inter- 
•Bted,  and  be  published  in  the  newspaper 
having  the  largest  circulation  in  the  eoun- 
tf  where  such  privilege  is  to  be  enjoyed, 
once  a  week  for  three  weeks,  etc 

As  this  is  not  a  constitutional  provision, 
but  a  general  law  enacted  by  the  legislature, 
it  may  be  repealed,  amended,  or  disregarded 
1^  the  legislature  which  enacted  it.  This 
bw  «as  doubtless  intended  as  a  guide  to 
persons  deeiring  to  petition  the  legislature 
for  special  privileges,  and  it  would  be  a 
good  answer  to  any  petition  for  the  grant- 
ing of  such  privileges  tnat  the  required 
notice  had  not  been  given ;  but  it  is  not 
binding  upon  any  subsequent  legislature, 
nor  does  a  noncompliance  with  it  impair  or 
nullify  the  provisions  of  an  act  passed  with- 
out the  requirement  of  such  notice. 

There  was  no  error  in  the  action  of  the 
eourt  below,  and  its  judgmenl  it,  thtreforB, 
affirmed. 


Foels,  Copartnery  Doing  Business  nnder 
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1.  Brp«r  to  el  real  t  oonrt— whea  Jnrta- 
dlelloB  U  In  laaae— neceasKr  of  eer- 
tlflcAte^-  The  qiMBEIoQ  of  tbe  Jurisdiction 
of  a  Federal  circuit  coart  li  ■utBclentlr  eer- 
tided  CO  luitaln  a  writ  of  srrar  from  ths 
Bupreme  Court  under  the  act  of  Uarch  3, 
I8B1  (26  Stat  at  L.  KT,  cHap.  617,  U.  S. 
Comp.  Stat  1901,  p.  849),  |  5.  IrreapecUvo 
of  any  IrreBuisrltj  In  the  bill  of  exceptions 
or  formal  certlBcate,  where  tbe  Judgment  dls- 
mlMlni  tbe  action  and  tbe  prior  proceeding! 
clearly  exhibit  the  groan d  on  which  the 
Judgment  was  based,  and  make  sppareDt  on 
the  record  tbe  tact  that  the  only  matten 
tried  and  decided  were  demurrers  to  pleas  t« 
the  Jurisdiction,  and  the  petition  upon  wblch 
the  writ  of  error  was  allowed  aiked  onlj 
for  tbe  — ■' •  •■■-   ■-■—--     -.  ■  ■     - 


elded 

2.   Coai 

nbei 

ctvll  < 


ivlew  of  the  Judgment,  which  de- 
the  court  was  without  Jurisdiction, 
In— Jtirladlclloii  of  clrcnll  cospt 
:  one  of  tiro  dctcDdButn  realdea 
knolher  ai«trict.— Jurisdiction  ol  a 
are  defendants 
reside  Id  different  districts  In  the  state  of 
Illlnola  was  conferred  upon  the  Federal  cir- 
cuit court  for  either  district,  where  tbe  req- 
uisite diversity  of  clflienshlp  exists,  by  tbe 
provision  of  tbe  act  of  March  2,  ISST  (24 
Stat,  at  L.  442,  chap.  316,  U.  S.  Comp.  Stat. 
IBOl,  p.  845),  I  4,  that  "It  there  are  two  or 
more  defendants  Id  ctvll  suits,  residing  In 
tbe  different  dlvlslous  or  districts,  tbe  action 
may  be  brooght  In  either  Id  which  either  of 
tbe  defeDdants  may  reside." 
I.  StatDtes— repeaJ  by  ImiillcBllo*— 
■pedal  and  vetieral  iFarlilatlan.— 
The  special  provlalon  of  the  act  of  March  2, 
1887  (24  Stat,  at  L.  442,  chap.  315,  D,  8. 
Comp.  Stat.  1001,  p.  346),  I  4.  giving  the 
Federal  circuit  court  for  either  district  In 
llllnoli  Jurisdiction,  where  the  requisite  di- 
versity of  citizenship  eilsia,  of  a  civil  causa 
In  which  two  or  more  defendants  reside  In 
different  districts  In  tbe  state,  was  not  re. 
pealed  by  the  general  language  of  tbe  act  of 
March  3,  1887  (24  Stat,  at  L.  552,  chap. 
373),  as  corrected  by  tbe  act  of  August  IS, 
18SS  (26  Stat,  at  L.  433.  chsp.  906,  D.  8. 
Comp.  Stat.  1901,  p.  608),  respecting  tht 
proper  district  tor  Instituting  suits  In  tbe 
circuit  or  district  courts,  at  though  the  act 
eontalcs  a  general  clause  repealing  all  laws 
and  parts  of  laws  lu  conflict  with  Its  pro- 

[No.  49.J 


United  states  for  the  Northern  Divi- 
sion of  the  Northern  District  of  Illinois  to 
review  a  judgment  dismissing,  for  want  of 
jurisdiction,  a  suit  by  aliens  against  citjzena 
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of  Ulinoia,  som*  of  whom  iMlde  in  a  differ- 
ent district  from  that  In  which  the  suit 
was  brought.  Reversed  uid  remanded  for 
further  proceedings. 

«     Statement  hy  Jfr.  Justice  Whltst 

•  •  Plaintiffa  in  error,  suing  as  aliens  ■nd 
residenta  of  Antwerp,  Belgimn,  commenced 
this  action  in  the  circuit  court  of  the  United 
States  for  tha  northern  division  of  the 
northern  district  of  Illinois,  to  recover 
damages  for  an  alleged  libel.  Two  Illinois 
corporations  a&d  a  Dumber  of  persons  were 
made  defendants.  The  bill  aa  to  the 
corporations  alleged  citizenship  in  Illinois, 
and,  as  to  all  the  defendants,  except  the 
Creelmiin  Lumber  Company  and  F.  E.  Crccl- 
man,  one  of  the  individual  defendants,  the 
bill  nITeged  that  the  defendants  resided  in 
the  district  and  division  where  the  suit  was 
brought.  The  Creelmau  Lumber  Company 
and  P.  B.  Creelman  filed  pleai  to  the  juris- 
diction of  the  court,  based  upon  the  fact 
that  each  of  them,  before  and  at  the  time 
ot  the  commencement  of  the  suit,  although 
citizens  of  the  state  of  Illinoia,  were  resi- 
dents ot  a  different  district  from  the  one 
In  which  the  suit  was  brought, — that  is,  the 
southern  district  of  Illinois.  To  these  pleas 
the  plaintiffs  aemurred,  and,  on  a  hearing, 
a  district  judge,  holding  the  circuit  court, 
overruled  the  demurrers,  and  held  the  pleas 
to  the  jurisdiction  good.  The  plaintiffs 
electing  to  stand  upon  their  demurrers  to 
the  pleas,  the  action  as  to  the  defendants 
in  question  was  dismissed  for  want  of  juris- 
diction. Some  time  afterwards  a  bill  of 
exceptions  was  signed  by  a  circuit  judge. 
In  which  was  recited  the  action  taken  by 
the  trial  court  upon  the  demurrer  to  the 
jurisdictional  pleas  aforesaid,  and  the  cause 
was  taken  to  the  crcuit  court  ot  appeals. 
That  court,  however,  dismissed  the  writ  of 
error,  and  on  the  receipt  of  Its  mandate, 
about  a  year  after  the  entry  of  the  judg- 
Sment  of  dismissal  above  referred  to,  there 
Twas  filed  in  the  trial  court'a  certificate  ot 
the  circuit  judge,  in  which  was  set  out  the 
proceedings  had  in  the  cause,  and  it  was 
certified,  for  the  purpose  of  a  writ  of  error 
from  this  court,  that  the  only  question  in- 
volved in  such  writ  of  error  was  one  of 
jurisdiction.  It  was  also  certified  that  the 
judge  wbo  bad  heard  the  cause  resided  in 
the  southern  district  of  Illinois,  and  was 
not  within  tne  territorial  limits  ot  the 
northern  district  of  Illinois.  Cotemporano- 
ous  with  the  filing  of  the  certificate  a  writ 
of  error  was  allowed,  and  in  the  petition 
and  aMignments  of  errors  it  clearly  ap- 
peared that  the  writ  of  error  vras  prosecuted 
■olely  upon  the  queettoii  of  jurisdiction  aris- 
ing Irom  overruling  ot  the  demurrers  to  the 
pleas  to  the  jurisdiction. 


Mr.  Coaalde*  H.  WUIett  tor  plaintiffa 

Utsiri.  DaTld  8.  Xiansdem,  Jolm  U. 
Lantden,  Angu*  Leek,  and  M.  Paul  Iloye» 
for  defendants  in  error. 

*Mr.  Justice  WUt«,    after    making    the? 
foregoing   statement,  delivered  the  opinion 
of  the  court: 

A  motion  to  dismiss  the  writ  of  error  first 
requires  our  attention.  It  is  urged  that  the 
writ  should  be  dismissed  because  the  bill 
of  exceptions  filed  below  and  the  certificate 
made  as  to  the  question  ot  jurisdiction  on 
this  writ  ot  error  were  authenticated  by  a 
judge  other  than  tbe  trial  judge,  and  fur- 
ther, because  the  certificate  was  not  made  at 
the  term  in  which  the  judgment  complained 
of  was  entered.  We  are  relieved,  however, 
from  the  necessity  of  considering  these  ob- 
jcctious,  for  the  reason  tbat  the  judgment 
of  dismissal  and  the  prior  proceed  inga 
clearly  exhibit  the  ground  upon  which  the 
judgment  was  based,  and  plainly  make  ap- 
parent oo  the  record  the  fact  that  the  only 
matter  tried  and  decided  in  the  circuit  court 
were  demurrers  to  pleas  to  the  jurisdiction, 
and  that  the  petition  upon  which  the  writ 
of  error  was  allowed  asked  only  tor  the 
review  of  the  judgment,  which  decided  that 
the  court  had  no  jurisdiction  of  the  action. 
This  being  the  state  of  the  record,  no  bill 
of  exceptions  or  formal  certificate  in  respect 
to  tbe  matter  decided  was  required,  and  the 
question  of  jurisdictioD  alone  was  sufficiently 
certified  to  this  court,  as  required  by  Uie 
act  ot  March  3,  1891.  26  SUt.  at  L.  827, 
chap.  517,  t  6,  U.  S.  Comp.  Stat  IBOI,  p. 
549;  Interior  Constr.  it  Improv.  Co.  v. 
Cibney,  160  U.  S.  217,  40  L.  ed.  401,  16  Sup. 
Ct.  Rep.  272,  and  cases  cited;  Chappell  v. 
United  Elates,  160  U.  S.  507,  40  L.  ed.  612, 
18  Sup.  Ct.  Rep.  3B7. 

We  pass,  then,  to  a  consideration  ot  the 
merits.  The  plaintiffs  in  error  insist  that 
the  circuit  court  for  the  northern  division 
oi  the  northern  district  of  Illinois  had  juria- 
diction  over  the  defendants,  who,  being 
citizens  of  Illinois,  were  residents  of  tha 
southern  district  of  that  state,  because  such 
jurisdiction  was  expressly  conferred  by  S 
740,  Rev.  Stat.,  U.  S.  Cwnp.  Stat  1»01,^ 
p,  GST,  and  by  the  terms  of  a  special  aetft 
relating  to  the  Judicial 'districts  in  Illiuois,? 
approved  March  2,  1837.  24  Stat  at  L.  442, 
chap.  315,  U.  B.  Comp.  SUt  1001,  p.  345. 
On  the  contrary,  in  effect,  the  defendant* 
in  error  maintain  that  the  court  below 
rightly  held  that  it  hod  no  jurisdiction  over 
the  defendants  who  resided  In  tha  southern 
district  of  Illinois,  because  fl  740  of  the 
Revised  Statutes  had  beeu  repealed  by  the 
judiciary  acts  ot  March  3,  1875  (18  Stat 
at  L.  470,  chap.  137),  and  March  3,  1897 
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iU  Stat  B.t  Xi  652,  ehap.  S78),  m  eorreetod 
by  tha  ftot  of  Angiut  13,  1S88  (25  Stat  at 
L.  433,  chap.  SOS,  U.  B.  Oomp.  Stat  1901, 
p.  G08),  kud  beoauM  no  *aali  juriadioUon 
was  given  by  the  ipeeial  act  of  March  2, 
1887,  and,  II  it  waa  eonfeired  by  that  act, 
the  act  waa  repealed  by  tbe  judldary  act  of 
Uareh  3.  1887. 

In  order,  as  far  as  may  be,  to  narrow  tbe 
question  for  decision  to  the  ease  before  lUi 
wo  shall  oome  flrat  to  oonrider  the  con- 
tentions concerning;  juiiadtetion,  ba«ed  on 
the  special  act  of  March  2,  1887,  which 
deals  alone  with  the  state  of  Illinois,  since, 
if  we  conclude  that  that  act  gave  the  juris- 
diction and  has  not  been  repealed,  we  will 
be  relieved  of  the  neoessity  of  determining 
whether  the  general  pTovUion  (Bev.  Stat 
f  740,  U.  8.  Comp.  Stat  IflOl,  p.  687),  ap- 
plicable to  all  states  having  more  than  one 
judicial  district  >>  yet  in  force. 

In  approaching  tbe  consideration  of  the 
special  act  relating  to  the  Illinois  districts 
we  shall  easimia,  for  the  purposes  of  such 
consideration,  that  the  provisions  of  |  740, 
Bev.  Stat,  were  repealed  by  any  or  all  of 
the  judiciary  acta  of  March  3,  I87S,  and 
the  act  of  March  3,  1887,  as  oorrected  by 
the  act  of  August  13,  1888. 

In  coming  to  consider  the  special  act  two 
questions  arise:  1.  Did  the  terms  of  that 
act  give  jurisdiction  to  the  circuit  courta 
of  the  United  States  in  Illinoia  as  to  all 
the  defendanta  in  a  dril  action  where  there 
were  two  or  more  such  defendanta  residing 
Id  different  diatrieta  of  tbe  state  T  2.  If  the 
act  conferred  such  jurisdiction,  was  It  re- 
pealed at  the  time  of  the  bringing  of  the 
action  1 

First.  The  special  act  of  March  2,  1887, 
was  entitled  "An  Act  to  Amend  Section  636 
of  the  Revised  Statutes  of  the  United  States 


7  Judicial  Dlstrieta.  ..."  At  the  time 
of  the  passage  of  this  special  act  tliere  were 
two  judicial  distrlcta  in  tbe  state  of  Illinois, 
— the  northern  and  the  southern.  The  1st 
section  of  the  act  took  certain  counties  from 
the  southern  district  and  added  them  to  the 
northern  district  The  2d  section  divided 
the  nortbem  district  as  enlarged,  into  two 
divisions,  l^e  3d  section  fixed  the  place 
and  times  of  holding  eourta  in  said  divisions 
of  the  northern  district.  Tha  4th  section, 
relating  to  jurisdiction,  was  as  foDows: 

"Sec  4.  That  all  civil  sulta  not  of  «  local 
■utnre,  and  criminal  prosecutions,  must  be 
brought  in  the  division  of  the  said  northern 
district  of  Illinois  where  the  defendant  or 
defendanta  reside  or  the  offense  is  com- 
mitted; but,  it  tbere  are  two  or  more  de- 
iendasta  in  civil  suita,  residing  in  the  dif- 
ferent divisions  or  districts,  the  action  m^ 


be  brongbt  in  either  In  whieh  dther  of  the 
defendanta  may  reside.  When  the  defend- 
ant is  a  nonresident  of  tbe  district  action 
may  be  brought  in  eftber  division  of  said 
district  wherein  the  defendant  may  !>• 
found."  [24  Stat,  at  L.  442,  chap.  31S,  U. 
8.  Comp.  Stat  leoi,  p.  346.] 

The  remaining  sections  contain  provisions 
rendered  necessary  by  the  change  in  Imth  dls- 
trieta and  tbe  subdivision  of  tbe  northern 
district 

Tbe  llrst  part  of  the  opening  sentence  of 
i  4  clearly  lays  down  the  general  rule  con- 
trolling suits  against  residenta  of  the  north- 
ern district  and  dlreota  in  what  diviston 
of  that  district  suit  may  be  brought  This 
general  rule  being  thus  laid  down,  the  sen- 
tence proceeds  to  carve  out  an  exception  in 
the  following  language:  ".  .  .  but  if  there 
are  two  or  more  defendanta  in  civil  suita, 
residing  in  different  divisions  or  districts, 
the  BctJoa  may  be  brought  in  either  In 
which  either  of  the  defendants  may  reside." 
In  other  words,  the  exception  plainly  con- 
fers jurisdiction,  in  tbe  easea  for  which  It 
provides,  upon  the  courta  of  either  district, 
and  as  to  such  exception  gives  the  right  to 
bring  the  suit  in  either  district  and,  if 
brought  in  the  northern  district  requires  It 
to  be  brought  in  the  division  of  that  dis- 
trict in  which  one  of  the  defendanta  resided.e> 
Thentezt  maldng  this  provision  is  free  from* 
ambiguity,  and.  It  ita  plain  Import  be  fol- 
lowed, is  dedsivB.  Bnt  tbe  argument  is 
that  the  words  "or  district,"  contained  in 
the  sentence,  were  manifestly  a  mistake,  and 
should  be  read  "of  the  district,"  so  as  to 
cause  the  sentence  to  read  as  follows:  but 
if  there  are  two  or  more  defendanta  in 
dvil  suits,  residing  in  tbe  different  divisions 
of  the  district,  the  action  may  be  brought 
in  either  in  whieh  either  of  the  defendanta 
may  reside.  To  adopt  this  view,  however, 
would  compel  us  to  strike  out  the  word  "or" 
and  Insert  in  ita  stead  tbe  words  "of  the," 
and  to  atrike  out  the  word  "districta"  and 
insert  in  ita  stead  the  word  "district"  To 
do  this  would  be  not  interpretation,  but 
l^slatlon.  It  Is  insisted,  however,  that 
this  would  not  be  the  case,  because  to  thus 
restrict  the  section  In  question  is  compelled 
tij  a  oonsideration  of  the  subject  with  which 
it  dealt  and  the  purpose  which  Congress 
had  in  mind  In  enacting  tbe  statute;  that 
is  to  say,  the  argument  is  that  as  by  tbe 
act  the  purpose  ^  Congress  was  only  to  di- 
vide the  northern  district  of  Illinois  Into 
two  divisions,  and  to  deal  exclusively  with 
the  district  thus  subdivided,  therefore  the 
words  used  mnst  l>e  construed  so  as  to  cause 
them  to  relate  exelueively  to  sueh  subject- 
matter.  lUs  argument  however,  misoon- 
ceivea  the  avowed  purpose  of  the  act  as 
shown  }}j  ita  title  and  context    The  titles  ' 
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a*  m  IwT*  Hen,  eipmal;  pnrported  ts  ital 
with  and  sinetid  the  Kction  of  the  EeviMd 
SfaOatea  creating  tnv  judicial  diatriets  in 
niinoU,  asd  the  very  lint  aectloii  ot  the 
act  dealt  with  the  Mnthem  as  well  aa  with 
the  northern  district.  And  that  the  nund 
of  CongTeas  was  addressed  to  the  existence 
of  two  districts  in  the  state,  and  that  the 
wisdom  of  legislating  on  that  baaia  was 
present  to  ita  mind  is  shown  not  only  bj 
the  provisions  in  question,  but  b;  the  Enhae- 
qaent  sections  of  the  act,  wherein  frequent 
mention  is  made  of  both  districts. 

And  the  error  of  the  assumption  that, 
beeaiue  the  act  of  Congress  primarily  prorid- 
ed  for  the  division  of  the  northern  district, 
therefore  that  body  eould  not  ban  con- 
at«mplated  a  provision  concerning  the  right 
7of  election  to  bring  a  suit  in>either  of  the 
districts  of  the  state  where  two  or  more 
defendants  resided  in  the  different  districts, 
la  refuted  by  legislation  enacted  at  tbe 
same  session  of  Congress  in  which  the  Illi- 
nois act  waa  passed, — that  is,  by  an  act  ap- 
proved February  2S,  1887,  two  days  before 
the  approval  of  tbe  Illinois  act, — dividing 
the  eartem  and  western  districts  of  Missouri 
into  divisions,  in  which  act  it  waa  provided 
in  the  4th  section  as  follows  (24  Stat. 
at  L.  425,  chap.  271,  U.  8.  Comp.  Stat. 
1901,  p.  3S7): 

"Sec  4.  That  hereafter  all  suits  to  be 
braught  in  tbe  courts  of  the  United  States 
in  Missouri,  not  of  a  local  nature,  shall 
be  brought  in  the  division  having  jnris- 
dicUon  over  the  county  where  the  defend- 
ants, or  either  of  them,  reside;  but,  if  there 
bs  more  than  one  defendant,  and  a  part 
of  them  reside  in  different  divisions  or  dis- 
tricts of  said  state,  the  plaintiff  may  sue 
In  either  division  of  either  district  wbere 
one  of  such  defendants  resides,  and  send 
duplicate  trrits  to  tlie  other  division  or 
district,  directed  to  the  marshal  of  said 
district,  on  nliich  said  writs  shall  b«  in- 
dorsed, by  the  plaintiff  or  his  attorney,  that 
the  same  is  a  duplicate  of  the  original 
writ  sued  out  of  the  court  of  the  proper 
division  and  district.     ..." 

Now,  it  will  be  observed  that  Congress 
In  this  provision  uses  the  very  words  found 
in  the  Illinois  act,  aecompsjiied  with  such 
directions  as  to  service  of  process  as  leaves 
no  possible  room  for  contention  that  the 
words  "division  or  district"  were  used  by 
Congresa  aa  synonymoua  and  without  a  com- 
prehension of  the  plain  distinction  which 
odsted  between  them.  And,  aa  we  ahall  pro- 
ceed hereafter  to  demonstrate,  the  prior  and 
■nbsequent  legislation  of  Congress  relating 
to  the  division  of  states  into  judicial  dis- 
tricts or  of  a  judicial  district  into  divisions, 
all  demonstrate  that  in  enacting  such  legis- 
lation Corneal  usually  deemed  it  wise  to 


prartda  for  joining  in  a  un^  action  in  utb- 
er  district  a  number  of  defendanta  residing 
in  the  particular  statc^  but  in  different  dis- 
tricts thereof. 

Holding  as  we  do,  that  the  apeciil  act  ol 
1887,  as  to  Illinois,  conferred  jurisdiction 
upon  a  court  of  either  district  in  a  civil^ 
cause  wherein  two  or  more  defendants  re-A 
aided  in  different*  districts  in  the  state,  we* 
are  brought  to  consider  the  second  ques> 
tion,  whicb  is.  Was  the  act  in  question  re- 
pealed by  the  act  of  March  3,  1837,  as 
corrected  by  the  act  of  August   13,   1888? 

As  previously  said,  we  assume,  for  the 
purposes  of  the  argument,  that  the  effect  of 
the  jndidaiy  act  of  March  3,  1875,  waa  to 
repeal  I  740,  Rev.  SUL,  U.  8.  Comp.  Stat. 
1901,  p.  SST,  conferring  in  general  terms 
througliout  the  United  States  the  character 
of  jurisdiction  referred  to,  and  we  also  con- 
cede, for  the  sake  of  the  argument,  that, 
if  the  act  of  1S75  had  not  caused  a  repeal 
of  I  740,  tbe  act  of  March  3,  1887,  as  aor- 
rected  by  the  act  of  August  13,  188S,  did 
so.  I}oes  it  follow  from  these  concessions, 
however,  that  the  judiciary  act  of  March  3, 
1887,  as  corrected,  repeal^  the  special  aot, 
wbidi  vras  approved  only  one  day  before  ths 
approval  of  tbe  judiciary  act  of  1887  T 

Undoubtedly  the  act  of  1887  [24  Stat  at 
L.  5S2,  chap.  373,  U.  B.  Comp.  Stat.  1901, 
p  SOS],  in  the  Ist  section  thereof,  declared 
the  general  rale  to  be  that  no  tavQ  suit 
should  be  thereafter  brought  in  a  circuit  or 
district  court  by  any  original  "process  of 
[or]  proceeding"  in  any  other  district  than 
that  whereof  the  defendant  was  an  InhaUt- 
ant,  and  that  where  tbe  jurisdiction  was 
founded  only  on  the  tact  that  the  action 
was  between  citiEcns  of  different  states,  suit 
should  be  brought  only  in  the  district  of 
the  residence  of  either  the  plaintiS  or  de- 
fendant. So,  also,  the  act  contained  a  general 
clause  repealing  all  laws  and  parts  of  laws 
in  conflict  with  the  provisions  of  the  asL 

It  is  elementary  that  repeals  by  impli- 
cation are  not  favored,  and  that  a  repeal 
will  not  be  implied  unless  there  be  an  ir- 
reconcilable conflict  between  the  two  stat- 
utes. And  especially  does  this  rule  apply 
where  the  prior  law  is  a  special  act  re- 
lating to  a  particular  case  or  sidiject,  and 
the  subsequent  law  is  general  in  its  oper- 
ation. To  hold,  then,  that  the  general  terms 
of  tbe  act  of  1S87,  [24  Stat,  at  L.  6S2,  chap. 
373,  U.  S.  Comp.  Stat.  IBOl,  p.  503]  repealed 
the  special  and  particular  provisions  of  the 
act  of  1837  [24  SUt.  at  L.  442,  chap.  315, 
U.  S.  Comp.  Stat.  1901,  p.  315]  relating 
to  the  districts  in  Illinois,  we  must  conclude 
that  there  waa  such  conflict  betwc«i  the  twa 
that  it  cannot  reasonably  be  inferred  that 
Congreoa  intended  that  tha  two  should  eo- 
eiist 
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■  *Tbe  eondiiifim,  In  effest,  therefore,  would 
i».y9  to  be  th&t  it  eannot  be  suiqmBed  that 
CongreBB  Intended,  when  it  lejriBlated  gener- 
ally concerning  the  juriidlctlon  of  the  eourta 
of  the  United  States,  to  leave  in  force  a 
special  act  as  to  the  diBtriets  in  Illinoia, 
which  would  take  those  districtB  out  of 
the  general  rule  otherwise  governing  else- 
where. But  to  ndopt  this  proposition  would 
compel  oa  to  ignore  the  entire  course  of 
legislation  by  Congress  concerning  the  conrts 
of  tlie  United  States  from  the  banning, 
both  prior  to  and  after  the  adoption  of  the 
general  act  of  1B8T.  By  the  original  Judi- 
eiary  act  (1  Stat,  at  L.  76,  chap.  20)  suits 
were  permitted  to  be  brought,  either  in 
dreoit  or  district  court,  in  the  district 
whereof  the  defendant  was  an  inhabitant 
or  wherein  he  was  found  at  the  time  of  serv- 
ing the  writ.  Each  state,  then,  practfoally 
eoDBtituted  a  single  judicial  district. 
Whilst  this  general  provision  was  in  force, 
many  special  acts  were  passed  by  Congress 
a-eating  more  than  one  district  in  a  state, 
and  providing  that  where  a  suit  was  brought 
■gainst  two  or  more  defendants  residing 
in  different  districts  in  a  state,  the  pli  ' 
tiff  might  sue  in  either  district.  See  act  of 
June  IB,  1S38,  I  4,  as  to  Mississippi  dis- 
tricts, S  Stat,  at  L.  24B,  chap.  US;  aot  of 
January  18,  1830,  f  7,  as  to  Tennessee,  R 
Stat,  at  L.  314,  chap.  3 ;  act  of  February  6, 
1839,  !  6,  as  to  Alabama,  G  Stat,  at  L. 
31S,  ohap.  SO;  act  of  August  II,  1S4B,  f  6, 
M  to  Georgia,  9  Stat,  at  L.  281,  chap.  151; 
Mt  of  March  3,  1849,  )  3,  as  to  Iowa  (state 
made  into  divisions),  9  Stat,  at  L.  411,  chap. 
184;  and  act  of  February  10,  I8S6,  i  t, 
an  to  Ohio,  10  Stat,  at  L.  Q06,  ehap.  73. 

If  the  theory  of  it reoonei lability  between 
■neh  statutes  and  the  eriatence  of  a  gen- 
eral provision  to  the  contrary,  necessarily 
Involved  in  the  argument  to  establish  that 
the  special  Illinois  statute  was  repealed  by 
the  aot  of  1887,  be  sound,  it  must  follow  that 
either  these  special  acts,  passed  long  after 
the  Judiciary  act  of  1789,  never  took  effect, 
or  that  the  oonsequenoe  of  their  passa^  was 
to  destroy  the  provision  of  the  judiciary  act, 
prescribing  the  place  where  civil  suits 
be  bronght,  which,  of  course,  ii 
hypothesis. 

£  Now,  it  was  not  until  May  4,  18GS  (11 
?Btat.  at  L.  272,  ohap.  27),  that  a-genera) 
law  was  passed,  making  a  provision  like 
onto  that  contained  in  the  special  acts  to 
vhieh  we  have  referred,  of  general  appli- 
cation throughout  the  United  States;  and 
It  was  this  general  provision  which  was 
subsequently  incorporated  into  f  740,  Rev. 
Stat,  U.  S.  Comp.  SUt.  IDOl,  p.  587.  And, 
even  after  the  passage  of  the  act  of  IB58, 
In  at  least  one  special  act,  Oangress  incorpo- 
rated a  Uks  provision  to  that  we  have  been 


considering.  Aot  F^.  24,  1863,  |  9,  aa  to 
Michigan,  12  Stat,  at  L.  682,  ehap,  64,  U. 
8.  Comp.  Stat.  IBOl,  p.  G87. 

And  the  refutation  of  the  argument  of 
inherent  ineompatibility  between  a  general 
rule  r^ulating  jurisdiction  and  a  special 
act  departing  from  that  rule  as  to  a  partio 
ular  state,  which  results  from  a  consider- 
ation of  the  legialation  of  Congress  from  the 
beginning  to  the  time  of  the  adoption  of  the 
act  of  1876,  likewise  results  from  a  consider- 
ation of  the  l^slation  since  that  act  Thus 
under  the  contention,  which  we  have  as- 
sumed to  be  sound,  the  effect  of  the  passags 
of  the  act  of  1875  was  to  repeal  the  provi- 
sion of  I  740,  Rev.  Stat  This  being  Uie 
ease,  it  resulted  that  the  act  of  1876  an- 
nounced the  general  rule  as  to  jurisdiction, 
which  was  in  conflict  with  the  rule  thereto- 
fore generally  prevailing  under  the  terms 
of  i  740,  Rev.  Stat.  But  that  Congress 
did  not  deem  that  a  special  provision  as 
to  a  portieuUr  state  or  states  was  Irree- 
oneilable  with  the  existcDoe  of  the  general 
rule  Is  conclusively  shown  by  the  fact  that, 
after  the  adoption  of  the  act  of  1876,  vari- 
ous special  acta  were  passed,  dividing  partio- 
ular  states  into  two  or  more  districts,  or 
diriding  a  district  or  districts  Into  divl- 
sions,  and  expressly  declaring  that,  in  civil 
suits,  not  of  a  local  nnture,  two  or  more  citi- 
zens of  the  state  might  be  joined  as  defend- 
ants, although  residing  in  different  districts 
of  the  state,  and  that  suit  might  be  brou^t 
in  either  district  See  act  as  to  LouJsaoa, 
I8B1  (21  Stat  at  L.  607,  S  2,  chap.  144, 
U.  a  Comp.  SUt  1001,  p.  364),  as  to  MIb- 
siasippi,  1B82  (22  Stat  at  L.  102,  {  3, 
chap,  218,  U.  S.  Comp,  Stat  IBOl,  p.  878); 
aa  to  Missouri,  Feb.  28,  18S7,  §  4  (24  Stat 
at  L.  426,  chap.  271,  U.  S.  Comp,  Stat 
1801,  p,  387).  To  which  may  be  added  tb» 
statute  relating  to  Illinois,  which  we  are 
considering. 

Indeed,  the  legislation  of  Congress  sinee 
the  passage  of  the  act  of  1887  [24  Stat 
at  L.  562,  diap.  373,  U.  S.  Comp.  Stat  IBOl,  ^ 
p,  GD81,  under  the  hypothesis  of  the  repeal  ^ 
of  i  740,*Rev.  Stat,  by  that  act,  also  dem-" 
onstrates  that  it  was  considered  that  the 
passage  of  a  special  statute  as  to  a  partic- 
ular state,  vesting  jurisdiction  in  the  courts 
of  either  district  within  the  state,  where 
two  or  more  defendants  resided  in  different 
districts  therein,  was  not  irreconcilable  with 
the  existence  of  a  general  rule  to  the  con- 
trary In  a  statute  having  a  general  oper- 
ation. This  is  sho^v^  by  the  fact  that  % 
special  law  of  the  character  stated  has  been 
ittcted  as  recently  as  1894.  Act  as  to  Mis- 
SBippi  (28  Stat,  at  L.  116,  t  4,  chap.  IM 
U.  S,  Comp.  Stat  1901,  p.  383).  Tb*  sub- 
ject-matter dealt  with  by  that  act — ri«.,  the 
division  ol  a  judicial  district  of  Missiisip^ 
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Into  minor  mbdiTtsloni — !•  Uka  unto  the 
UlinoiH  t,<A  which  we  are  conrideriug,  ftnd 
the  identical  luigiuge  oaed  in  the  UliuoiB 
»ct,  "division  or  diatrict,"  ia  tlso  found  ia 
the  MisBJBBippi  ut,  ueompanled,  howerar, 
with  ft  proTiBJon  leaving  no  posaible  room 
to  contend  that  It  wu  not  the  Intention 
of  Congress  to  allow  the  joinder  in  one  mo- 
tion of  defendants  residing  in  different  dit- 
tricta  within  the  state.  Section  4  of  the 
act  reads  as  foliowa : 

"Seo.  4.  That  If  there  be  more  than  one 
defendant  in  a  cause,  and  the  defendants 
reside  in  different  diviaions  of  the  aald  south- 
era  district,  or  any  of  the  defendants  re- 
side In  the  northern  district,  the  plaintiff 
may  sue  in  either  division  or  diatrict  where 
any  defendant  resides,  and  send  duplicate 
writs  for  the  other  defendant  or  defendants 
to  the  other  division  or  district  where  such 
defendant  or  defendants  reside,  and  said 
writs,  when  executed  and  returned  Into 
the  court  from  whloh  they  issued,  shall 
oonatltute  one  suit,  and  bo  proceeded  in 
ftcoordingly." 

Concluding,    sa   we    do,   that   the    special 
act  of  March  2,  1887,  relaUng  to  the  Judi- 
cial   diatricta    i^   Illinois,   was   in    force  at 
the   time   of   the   bringing  of   thia   action, 
and  still  remalna  in  foro^  and  tliat,  by  the 
terma  of  |  4  of  the  act  and  under  the  ple«d- 
inga  in  the  action,  jurladictlon  was  conferred 
upon  the  eireuit  court  of  the  nortliem  divi- 
sion of  the  northern  district  of  Illinois  over 
^all  the  defendants  named  in  the  declaration, 
ea*  well  thoaa  residing  in  the  southern  dis- 
i^trlet  aa  those  residing*ln  the  northern  dis- 
trict of  Illinois,  it  follows  that  the  court 
below   erred   la   overruling   the   demurrers 
to  the  pleas  to  the  juriaidiction,  and  render- 
ing Judgment  of  dimissal,  and  snch  Judgment 
must,  therefore^  be  reversed,  and  the  eauae 
ronanded  for  fnrthor  proceedings, 
Rettriei. 


EGBERT  A.  SPEED,  as  Cleric  of  the  Oonu' 
ty  Court  of  Shelly  Count;. 

Oommense  lit  Intazleatlav  lla<>(>r>— 
stftte  itocnie  tax  en  aalea  on  koard 
Interstate  earrlera. — The  exaction  bf  a 
stats  of  a  license  fee  from  a  peraon  engaged 
bt  lelllnE  IntoiIeatlQK  Ilanora  within  Cbe 
state,  over  the  bar,  on  board  a  (errrboat  em- 
plored  Id  Intatatata  eominerce,  la  antbarlied 
«;  the  Wilson  act  of  Aagnat  8,  1S90  (26 
Stat,  at  L.  SIS,  chap.  728,  U.  B,  Comp.  SUt. 
1901.  p.  BITT),  BuMeetlDE  to  atate  lawa  en- 
acted Id  the  eierdae  of  the  police  power  all 
Intoxicating  liquors  arrlTlns  In  the  atata. 


IN  ETIKOR  t«  the  Enprem*  Court  of  the 
8tat«  of  Tennessee  to  review  two  jud^ 
meuts  of  affirmance  of  Judgmmta  of  the 
dronit  Court  of  Bhdhy  Countf,  in  that 
atate,  aiforcing  a  Uoenae  tax  for  the  aala 
of  intoxioatlng  liquors  within  the  state  on 
board  a  ferryboat  employed  In  interstate 
Afftrmei. 
easa  below,  113  Tenn.  107,  SS 


Statement  by  Ur.  Justice  Feokba^i 
ThB  plaintiff  in  error  was  compelled  to 
pay  tor  a  license  to  sell  liquors  while  on  a 
ferryboat  at  the  dtj  «f  Memphis,  in  tlie 
state  of  Tennessee,  the  ferryboat  plying  be-g^ 
tween  ports  in  the  states  of  Arkansas  and^ 
Tennessee.    The   license   waa    demanded*  t^* 
the    cleric   of   the   county    court   of    Shelly 
county,  by  virtue  of  the  following  stat«  atat- 

"Liquor  Dealers    .    . 

'Tersons  selling  beer  or  any  quantlUea 
of  liquor  on  steamboats,  flatboats,  or  any 
other  vessel  or  water  craft,  or  from  rail- 
road can,  ahall  pay  a  tax,  each,  in  Ifeu  of 
all  otlier  taxes,  to  be  paid  in  any  eonutj 
they  may  elect,  pn  annum,  f200  dollars." 

He  denied  his  liabilit?  to  pay,  because, 
as  he  averred,  he  was  engaged  in  interstate 
eommeree,  and  was  not  subject  to  be  taxed 
by  the  state  in  snch  ease,  "nn  taxing  offi- 
cers insisting,  he  paid  the  Itoenae  for  tha 
past  years  1001,  1002,  1003,  and  also  for 
the  then  coming  year  of  1004,  under  protest, 
and  to  avoid  the  taking  of  his  property  un- 
der a  dlatreea  warrant,  and  he  thm  ceni> 
meneed  these  actions  to  recover  the  money 
so  paid.  They  both  involve  the  same  quefr 
tlon,  out  action  bdng  brought  to  leeover 
for  the  back  taxes  paid,  and  the  other  for 
the  tazea  paid  for  tlu  future,  from  January 
1,  IBOt.  Judgment  went  against  him  in  l^e 
trial  court,  irtiieh  was  affirmed  In  the  su- 
preme court  of  the  state.  113  Tenn.  167, 
82  8.  W.  222.  The  plaintiff  brings  the  eaaM 
here  by  writs  of  error. 

The  record  shows  that  Speed,  the  defend* 
ant  in  error,  being  eleric  of  Hie  county  court 
of  Shelby  county,  Tennessee,  undertook  to 
assess  the  plaintiff  in  error,  under  the 
Tennessee  statute,  and  the  plaintifT  in  error 
denying  his  liability  to  pay  any  tax,  tha 
parties  agreed  upon  the  following  facte  for 
the  purpose  of  having  the  question  present- 
ed judicially  and  determined  by  the  cour^ 
under  the  practice  In  Tennessee: 

"That  the  West  Memphis  Packet  Cont- 
pany  is,  and  has  been  for  more  than  fltteen 
years  last  past,  a  corporation  duly  created 
and  existing  under  and  In  accordance  with 
the  lawa  of  the  state  of  Arkansas,  located 
and  having  its  situs  at  West  Memphis,  in 
the  county  of  Oiittendan,  In  tha  state  of 
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u,  ritoated  Jnat  opposlto  the  lower 
^  end  ol  the  city  of  Mnnphis,  across  the  Mis- 
galHippl  rirer,  baring  pcmer  by  its  charter 

•  to  bay  or  huild*«iid  own  one  or  niore  nteam- 
boata,  barges,  and  flatboats,  and  other  water 
craft,  to  be  need  in  transporting  freight 
and  pauengere  on  the  MlssiMlppi  river, 
and  the  lakes,  bajona,  and  other  navigable 
atreami  connecting  therewith,  within  the 
limits  of  tha  state  of  Aricanaaa;  and  during 
the  time  the  said  James  Foppiano  was  en- 
gaged in  selling  beer  and  liquors,  as  herein 
■tated,  the  said  West  Memphis  Packet  Com- 
pany was  in  the  exeroiee  of  Its  corporate 
poweri  and  priTilegefl,  and  engaged  con- 
tinnonsly  In  oommeroe  lietween  the  city  of 
Uemphii,  In  the  state  of  Tennessee,  and 
points  coutigaous  thereto,  sitnated  along 
the  Arkansas  shore  of  the  Miasifisippi  river. 

"For  more  than  fifteen  years  the  West 
Memphis  Padcet  Company  has  been  operat- 
ing a  ferry  across  the  Mississippi  river 
from  Hopefleld  Point,  in  Crittenden  connty, 
Arkansas,  and  other  points  adjacent  thereto 
In  the  state  of  Arkansas,  to  and  from  the 
state  of  Tennessee,  under  licenses  to  opei^ 
ate  such  ferry,  regularly  granted  and  Isnied 
to  it,  the  West  Memphis  Packet  Company, 
1^  the  cxnin^  oourt  of  Crittenden  eoim^, 
ArkaRsas,  the  tribunal  authorized  by  the 
Constitution  and  laws  of  the  state  of  Ar- 
kansaa  to  grant  and  issue  auch  licenses,  and 
under  such  licenses  the  West  Memphis 
Packet  Company  had  been  making  land- 
ings regularly,  at  its  dock,  at  the  wharf  in 
the  ci^  ef  Memphis,  on  the  Mississippi  riv- 
er, and  th^«  reoeiving  and  discharging 
trdght  and  passengers  transported  or  to  be 
transported  by  means  of  snch  ferry  along 
and  across  the  Mississippi  river.  It  had 
made  but  one  landing  regularly  in  the 
course  of  such  business  in  the  state  of  Ten- 
nessee, and  two  or  more  in  the  state  of 

"For  more  than  four  years  lost  past  the 
West  Memphis  Packet  Company  has  used 
and  employed  the  steamboat  Chas.  H.  Organ 
as  its  regular  ferryboat  In  carrying  on  the 
terry  aforesaid,  under  its  said  licensee,  and 
•neh  steamboat  had  made  Btat«d  rt^Iar 
trips  during  all  that  time,  between  Memphis 
and   the  points   aforesaid.   In   the   state   of 

^Arkansas,  constituting  such  ferry  landings. 

g     "The    steamboat    Chas,    H.    Organ    was 

•  owned  by  the  West'Memphis  Packet  Com- 
pany, and  was  duly  enrolled  and  licensed  as 
a  steam  vessel,  to  navigate  the  Migaissippi 
river  and  its  tributaries,  under  the  laws  of 
the  United  Btates  regulating  the  coasting 
trade,  and  for  other  purposes,  In  the  cus- 
tmn  house  at  Memphis, — Memphis  being  the 
nearest  port  of  the  United  States  to  the 
vea!den««  of  the  ^est  Memphis  Packet  Com- 
iwny,  and  the  home  port  of  the  said  steam- 


boat for  each  of  the  said  years  1901,  I90S, 
and  1903,  and  before  that  time. 

"Ever  sines  the  West  Memphis  Packet 
Company  began  the  keeping  and  maintain- 
ing of  a  ferry  aerosa  the  Miisissippi  river, 
as  before  stated,  a  bar  has  been,  and  waa, 
during  the  years  1901,  1902,  and  1003,  kept 
and  maintained  on  the  eteamboat  it  used 
and  operated  for  that  purpose,  by  some  tn- 
dividual  to  whom  It  rented  the  privilege 
of  keeping  such  bar,  and  carrying  on  at 
the  same  the  sale  of  beer  and  liquors,  by 
retail,  to  persons  transported,  or  to  be 
transported,  or  upon  the  said  steamboat. 

"During  the  years  IQOl,  1002,  and  1903, 
James  Foppiano  was  ths  lessee  of  the  West 
Memphis  Packet  Company,  and  rented  such 
bar  on  the  steamboat  Chas.  H.  Organ  from 
it,  and  at  such  bar,  during  the  said  time, 
when  the  boat  was  in  transit  along  or 
across  the  river,  or  when  temporarily  at 
the  landings  on  the  one  side  or  the  other  of 
the  river,  he  made  sales  by  retail  of  best 
and  liquors  to  persons  transported,  or 
being  transported,  or  to  be  transported, 
upon  such  steamboat,  or  who  were  thereon 
and  applied  to  make  purchases.  And  for 
the  said  years  1901,  1902,  and  1003  he 
paid  no  taxes  on  sacli  business,  and  took 
out  no  licenses  therefor. 

"For  carrying  on  the  said  buainesa  for 
the  said  years  1001,  1902,  and  1003,  ra- 
spectively,  in  the  manner  aforesaid,  the 
defendant,  Robert  A.  Speed,  as  clerk  of  the 
county  court,  insists  that  the  said  James 
Foppiano  was  required  to  and  should  have 
taken  out  a  license  for  each  year,  and  also 
was  required  to  and  should  have  paid  the 
tax  for  each  year,  prescribed  by  the  law 
levying  such  taxes,  and  the  costs  and^ 
charges  therefor  collected  by  him,  as  before  o 
stated,  and  not  having  done  so,*that  be  was* 
authoriEed  and  required  by  law  to  maks 
such  collections,  and  is  not  liable  to  repay 
the  same. 

"The  said  James  Foppiano  denies  that* 
under  the  facts,  he  waa  required  by  law 
to  take  out  any  licenses,  or  pay  any  taxes, 
for  carrying  on  the  said  business  for  the 
said  years  1901,  1002,  and  1903,  respec- 
tively, or  either  of  them,  in  the  manner 
aforesaid.  He  denies  that  the  said  Robert 
A.  Speed  was  authorized  or  required  by 
law  to  colleot  either  the  taxes  collecf«d 
by  him  in  the  manner  aforesaid,  or  the  costs 
or  charges  aforesaid,  or  any  part  thereof, 
and  claims  that  all  such  suTns  have  been 
illegally  exacted  of  and  collected  from  him 
and  against  his  will,  and  that  he  Is  entitled 
to  recover  them  back." 

Messrs.  WUIUm  M.  Randolpb,  Wk»> 
sell  Randolpb,  and  O^orge  Randolph  for 
plaintiff  In  error. 
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•  *  Mr.  Justice  Feokbftni,  ftfter  maklDg  the 
for<^ing  statement,  delivered  the  opmion 
of  the  court: 

The  plaintifT  in  error  contends  that  he 
rented  the  bar  privilege  from  the  company 
owning  the  ferryboat,  and  that  he  conduct- 
ed the  business  of  selling  liquors  over  the 
bar  on  the  boat  pursuant  to  tiis  lease,  and 
while  doing  so  was  engaged  in  interstate 
commerce,  and  tberefora  was  not  liable 
in  any  manner  to  be  taxed  on  account  of 
conducting  his  business  in  the  way  be  did, 
while  within  the  boundaries  of  the  state 
of  Tennessee. 

There  is  a  distinction  to  be  observed  be' 
tween  the  business  of  the  plaintiff  in  error 
In  selling  intoxicating  liquors  and  anj  other 
business  which  might  have  been  conducted 
by  bim  on  the  ferryboat  under  the  same  cir- 
cumstances. The  general  right  of  the 
states  to  regulate  or  prohibit  the  sale  of 
Intoxicating  liquors  within  their  borders 
Is  not  denied;  but  how  far  they  could  pro- 
hibit the  entrance  of  the  liquors,  or  their 
sale,  after  having  been  brought  into  the 
state,  has  been  a  subject  of  examination 
and  decision  within  late  years  by  this 
court.  Bowman  v,  Chicago  dc  "S.  W.  R.  Go. 
126  U.  S.  465,  31  L.  ed,  700,  1  Inters.  Com. 
«Rep.  823,  S  Sup.  Ct.  Rep.  089,  10fl2;  Lciay 
J?¥.  i/ar<iin,»135  U.  S.  100,  34  L.  ed.  128.  3 
Inters.  Com.  Rep.  38,  10  Sup.  Ct  Rep.  031; 
fie  Rahrer  (WiUerson  v.  KoArerl  140  U. 
5.  546,  35  L.  ed.  572,  11  Sup.  Ct.  Bep.  865; 
Rhodee  v.  !oica,  170  U.  8.  412,  42  L.  ed. 
1088,  18  Sup.  Ct.  Rep.  684;  Vantse  t.  W.  A. 
Vandercook  Co.  170  U.  S.  438,  42  L.  ed. 
1100,  18  Sup.  Ct.  Rep.  674.  The  result 
ol  the  Bwoman  and  LeUy  Cates  together 
was  to  uphold  the  right  of  a  party  to  send 
Intoxicating  liquors  into  another  state  and 
sell  tbs  same  in  such  state  in  their  orig- 
inal packages.  The  decisions  in  those  cases 
were  followed  by  the  passage  of  an  act  of 
Congress,  commonly  known  as  the  Wilson 
act,  approved  August  S,  1890  (26  Stat,  at 
L.  313,  chap.  728,  U.  S.  Comp.  Stat.  190!, 
p.  31771,  which  provided  that  intoxicating 
liquors,  when  transported  into  another 
state  or  territory  should,  upon  arriral 
therein,  be  subject  to  the  operation  and 
effect  of  the  taws  of  such  state  or  territory, 
enacted  in  the  exercise  of  its  police  powers, 
to  ^be  same  extent  and  in  the  same  manner 
U  thoi^b  such  liquors  had  been  produced 
in  said  state  or  territory.  This  act  was 
held  to  be  constitutional  in  the  case  of 
Re  Rahrer  {Wilkeraon  y.  Rakrer)  140  U. 
B.  M6,  35  L.  ed.  572,  11  Sup.  Ct  Rep.  885, 
and  tbat  by  virtue  of  said  act,  state  stat- 
ntea  might  operate  upon  the  original  pack- 


ages of  Intoxicating  liquors  before  sole  ia 
the  state.  Rhodes  -r.  loaa,  170  U.  8.  412, 
42  L.  ed.  1088,  18  Sup.  Ct  Rep.  064,  and 
Fonoe  v.  W.  A.  Vandercook  Co.  170  U.  6. 
438,  42  L.  ed.  1100,  18  Sup.  Ct  Bep.  074, 
held  that  the  state  statute  must  permit  the 
delivery  of  the  liquors  to  the  party  to 
whom  they  were  consigned  within  the  stat% 
but  that,  after  auch  delivery,  the  stAte 
had  power  to  prevent  the  sale  of  the 
liquors,  even  in  the  original  package. 
If  the  liquors  kept  for  sale  at  the  bar 
I  the  ferryboat  had  been  oonsigned  to  tha 
plaintiff  in  error  from  Arkansas,  addressed 
to  bim  at  Uemphis,  although  the  plaintiff 
in  error  would  have  had  the  right  to  a 
delivery  of  the  liquors  to  him  at  the  wharf 
Memphis,  yet,  under  the  act  of  Congress, 
construed  by  this  court,  the  state  oould 
then  at  once  have  prohibited  absolutely 
the  sale  thereof,  even  in  original  packages. 
ourse,  if  it  could  totally  prohibit  suoh 
sale,  it  would  permit  the  sale  conditionally. 
In  this  ease  there  is  no  oousigument  to 
anyone,  but  we  do  not  see  that  the  dis- 
tinction is  material.  The  liquors  wan 
owned  by  the  plaintiff  in  error  while  on 
the  boat,  and  carried  along  from  port  to 
port,  and  to  be  used  on  the  boat  as  the 
demand  at  the  bar  made  necessary.  Then 
thing  which'the  plaintiff  in  error  did  waalP 
to  sell  the  intoxicating  liquors  on  this 
ferryboat  when  temporarily  at  the  wharf  in 
Memphis,  or  within  the  boundaries  of  the 
state,  to  persons  then  on  the  boat,  and  it 
on  account  of  these  sales  that  he  was 
compelled  to  take  out  a  license  and  pay  the 
tax  therefor.  Although  there  was  no  eon- 
signment  of  the  liquor,  yet  it  was  in  the 
possession  of  the  plaintiff  in  error  on  the 
boat,  within  the  state,  the  same  as  if  he 
had  received  it  ttierein  on  a  consignment 
him  from  outside  the  state,  and  had 
taken  portions  of  it  while  in  the  state, 
sold  it  to  different  persons  then  on  the  boat, 
and  those  persons  had  then  and  there  taken 
and  drank  the  liquor,  and  then  and  thus 
the  transaction  had  been  commenced  and 
ended.  The  law  provided  no  tax  on  any 
liquor  in  any  way,  but  it  made  it  neo- 
essary  for  tha  plaintiff  in  error  to  get  a 
license  for  this  sale  ot  liquor  within  tha 
state.  There  was  no  tax  levied  upon  the 
boat  or  crew,  nor  upon  any  of  Uia  pas- 
sengers, nor  on  any  portion  of  the  property 
of  the  company,  nor  on  the  freight  carried 
by  it  on  the  boat  Neither  the  boat  nor  ita 
officers  nor  crew  were  subjected  to  the^pay- 
ment  of  any  fees  for  navigating  the  waters 
of  the  river.  The  supreme  court  of  the  state 
observed  tbat  the  ease  did  not  show  that 
the  eharter  permitted  the  company  to  main- 
tain a  bar  on  board  its  boat,  nor  that  tha 
liquor*  add  in  Tnnnnsnt  came  from  anj 
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«tli«T  staUj  uid  it  maf  be  sUted  han 
ttut  there  wu  no  proof  that  the  Uquon 
were  sold  in  original  packagea,  but,  a» 
tfa^  were  sold  over  the  bar,  there  might, 
perhaps,  be  a  presumption  that  thoy  were 
Bot  M>  lold.  Without  deciding  the  case  on 
these  grounds,  the  state  court,  interpreting 
the  abofTe-niGntiOEed  act  of  Congress,  and 
believing  that  it  was  following  the  deci- 
sions of  this  court,  bcid  that,  b^  virtue  of 
that  act,  the  state  had  the  right  to  exact 
a  license  as  a  condition  precedent  to  the 
exercise  of  the  right  on  the  part  of  the 
plaintiff  In  error  to  sell  intoxicating  liquors 
over  the  bar  on  board  the  boat,  while 
within  the  boundaries  of  the  state  of 
Tennessee.  We  think  the  supreme  court 
was  right  in  that  view  of  the  case. 
M  The  counsel  for  plaintiff  in  error,  in  a 
Pmoot  elaborate  brief,  •exhibiting  yerj  great 
learning  and  industry,  has  sought  to  show 
that  the  plaintiff  in  error  was  entitled  to 
the  free  navigation  of  the  Mississippi  river, 
under  various  treaties  and  corapocts  as  well 
as  b7  the  national  Constitution,  and  to 
■upport  that  contention  has  gone  back  to 
a  time  prior  to  the  war  between  Great 
Britain  and  France,  in  1766,  and  has  cited 
many  cases  in  this  court  to  maintain  hi* 
position.  That  the  navigation  of  the  Mis- 
■iaaippi  river  is  free  to  ever;  citizen  of  the 
United  States  is  a  fact  not  to  be  questioned 
ftt  this  time.  No  one  could  auccessfully 
dispute  it;  but  we  think  that  question  is 
not  involved  io  this  cose.  When  the  ferry- 
boat entered  the  boundaries  of  the  state 
of  Tennessee,  and  fastened  up  at  the  wharf 
in  Memphis,  and  the  plaintiff  in  error  then 
sold  liquors  to  customers  aa  they  asked 
for  them,  be  became  subject  to  the  police 
laws  of  that  Btat«  regarding  the  sale  of 
intoxicating  liquors.  Enforcing  that  law, 
even  if  it  did  incidentally  affect  the  free 
navigation  of  the  MiasiSBippi  river,  is  Justi- 
fied under  the  act  of  Oongresa,  and  the  deci- 
eions  of  this  court  interpreting  the  same. 
As  the  boat  is  free  to  be  navigated  without 
molestation,  let,  or  hindrance  on  account 
«f  any  fees,  taxes,  licenses,  or  otherwise, 
it  cannot  be  held  that  the  navigation  of 
the  Mississippi  river  is  not  free,  because, 
while  within  the  boundaries  of  the  state 
of  Tennessee,  and  under  the  authority  of 
the  act  of  Congress,  the  barkeeper  on 
boat  is  prohibited  from  there  selling  the 
liquor*  he  carries  wit^  him,  without  first 
having  paid  the  license  demanded  bj  ibm 
atate  statute. 

The  oaae  of  BtaU  v.  Fmppart,  31  Ia. 
Ann.  340,  was  decided  In  1379,  before  the 
act  of  Congress  was  passed,  and  is,  thoo- 
foK,  not  applicable  to  the  facta  of  tUa 


The  plaintiff  In  error  also  contends  thftt 
when  the  packet  company,  being  a  corpo- 
ration of  the  state  of  Arkaosa*,  emplc^ed 
the  ferryboat  In  interstate  eommeroe  be- 
tween the  states  of  Arkansas  and  Tennes'  ' 
see,  the  lioat  was  a  part  of  the  territory 
of  Arkansas,  and  the  plaintiff  in  error.  In 
selling  liquors  upon  the  boat,  was  located 
outside  the  jurisdiction  of  the  state  of^ 
Tennessee,  even  though,  in  fact,  he  sold  theg 
liquors  while  the*boat  was  tied  to  the* 
wharf  in  the  dty  of  Memphis.  Many  eases 
are  cited  in  counael's  brief  where  tangible 
property  was  directly  taxed  by  the  state, 
and  where  it  was  held  that  the  state  had 
DO  jurisdiction,  because,  although  the  prop- 
erty was  temporarily  within  the  etat«^  it 
was  not  there  permanently,  flays  v. 
Paoifio  Kail  S.  8.  Co.  17  How.  606,  15  L. 
ed.  254,  Morgan  v.  Parham,  16  Wall.  471, 
21  Lk  ed.  303,  were  cases  of  vessels  not 
abiding  within  the  state  where  they  wera 
taxed,  and  were  there  but  temporarily 
while  engaged  in  lawful  trade  ajid  com- 
merce, with  their  situs  at  the  home  port, 
where  the  vessels  belonged,  and  where 
the  owners  were  liable  to  be  taxed  for  the 
capital  invested,  and  where  the  taxes  had 
been  paid.  See  also  Old  Dominion  8.  B, 
Co.  V.  Virginia,  109  U.  8.  288,  49  L.  ed. 
1050,  25  Sup.  Ct  Kep.  630.  Here,  how- 
ever, there  is  no  taxation  of  any  property 
whatever,  either  of  the  boat  or  the  plain- 
tiff in  error.  He  is  simply  called  upon  to 
pay  a  tax  for  the  privilege  of  doing  the 
business  in  which  he  was  engaged — that 
is,  the  retailing  of  intoxicating  liquors  at 
the  bar  of  the  ferryboat— while  that  boat 
was  within  the  jurisdiction  of  the  state 
of  Tenneaaee.  The  fact  that  be  was  so 
engaged  within  the  actual  territory  of 
that  state  cannot  be  blotted  out  in  such  m, 
case  aa  this  by  any  fiction  sui;geatcd  liy 
the  counsel  for  plaintiff  tn  error.  As  w« 
have  said,  we  aee  no  objection  to  this  ezer- 
ciae  of  the  power  of  the  state,  regard 
being  had  to  the  act  of  Congress  already 
mentioned. 

The  jvdgmentt  of  the  Bupretne  Court  of 
Tennatiet  art  offiTmed. 

(199  U.  B.  641} 
ALLEN  C.   CLARK,   Sarah   F.   Dark,  Hla 
Wtf«^  and  Barton  L  Walker,  AppO., 

JOHN  B.  ROLLER,  Intervener.   (No.  72.) 

JOHN  B.  ROLI^R,  Intervener,  Appf., 
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■Itbotisb  InTolTlnK  >  dedilon  DpoD  tbt  merlta 
of  tlia  emM,  U  not  anal  for  tha  purpow  of  an 
■PIiMl  to  tha  Baprema  Coort  of  tba  United 
SutM,  wtiwa  It  contemplatM  and  reqalras 
tnrtlm  proCMdlnfi  not  incoiuUtwit  with  It* 
opinion. 

S.  PartltloB— •■•flt  of  BdTeraa  poh«b- 
■loa^^rocsedlDEi  1q  ■  partltiaD  ault  in 
which  m  posMMlon  adverM  to  eomplalDtnta  la 
MHitM  DndBT  ■  tax  tltla  (honld  ba  poMponed 
DDtll  conplalDanta  ahall  bara  eatablUhed 
tb«lT  title  at  law.* 

•.  jBdBiiieBt— efleet  of  dlainlBHl  u  to  a 
paxtT— rlvht  to  iHterranc  It  ■nhic- 
aaent  proacedtnKa  kSeet  klv  tntcreit. 
— A  partr  uaerUuf  poaaeoaton  of  real  prop- 
arty  nnder  a  tax  title  ma;  obtalD  relief  bj  In- 
tarreDtloa  agalngt  procMdlDga  In  a  partltloD 
■nit  which  would  caat  a  eknid  npon  hla 
tltla  after  &•  bill  hai  been  dUmlned  aa  to 
him  OD  the  fTonnda  of  lack  of  JnrledletloD, 
mnlttfulonineaa,  and  lachea.  barrlDE  com- 
platnaota  Irom  egaltable  relief  asaloatbim.t 

4>  AppeaJ — Siuil  deoreC'-A  decree  conarm. 
Ide  tha  report  of  eommlaloDcra  appalDted 
tn  a  parUtlon  nit  ia  not  Ilaal  for  tha  parpoee 
<Kt  appeal,  where  the  plan  adopted  waa  de- 
pendent upon  a  aala  of  a  part  of  the  prop- 
arty,  which  had  not  taken  place,  and  wblcb 
nqolred  ttm  ooDOrmatlon  of  the  eoarLt 

[Noa.  ?S,  4G1.] 


APPEAL  troa.  tha  Oourt  of  Appeals  ol  the 
District  of  Columbia  to  review  a  decree 
which  aiBrmed  a  decT«a  of  tha  8ii|Mranie 
Court  of  Uuit  District,  dismiuing  a  auit  for 
the  partition  of  real  property  in  which  an 
■dverH  poaaeMlou  under  a  t«z  title  la  aa- 
•arted.  Modified  hj  allowing  ooinplainaata 
ft  reasonable  time  to  establish  their  title  at 
Ikw,  and  as  so  modified,  affinatd. 

See  aame  ease  below,  10  App.  D,  0.  630 
m  Srat  appeal. 

The  facta  are  stated  in  the  opinion. 

Mr,  Leo  Blmaions  for  appellanta  In 
72,  and  respondents  in  No.  461. 

Mr.  Jolin  E.  Roller  in  propria  partona 

uid  Mr.  0.  B.  Roller  for  respondent  In  No. 

1)72,  and  appellant  in  No.  4S1. 

•      Mr.  Justice  Halaiaa  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decree  dismissing 
»  bill  brought  by  the  Clarlu  for  partition  of 
eertain  land  in  the  District  of  Colombia, 
and  a  cross  appeal  by  Boiler,  to  protect  hi* 
rights  in  ease  tha  whole  record  should  be 
beld  to  be  brought  up  by  the  appeal, 
abort  history  of  the  ease  is  necessary  to 
make  the  questions  intelligible.  The  bill 
was  filed  on  November  £4,  1893.  On  Janu- 
■T7  23,  1604,  Roller  petitioned  to  be  made 
a  party,  on  the  ground  that  he  claimed  the 


■Sd.    Kota.— For    cisea    In    point,    tee  vol. 
CenL  Dig.  PulltiDD,   It  M.  U.  H-CT, 

tBd.    Note.— Far   cawi    In    point,    lea   TOL    U, 
CanL  DIR.  ParUtlon,  |  UO. 


tide,  and  two  day*  later  his  petition  waa 
granted.  On  February  13  be  answered,  set- 
ting up  a  tax  title  In  himself  and  the  exer- 
cise ol  all  rights  of  ownership  and  poasea- 
aion  for  nearly  half  a  oentury,  and  also  a 
prerions  decree  between  the  parties.  By  a 
aapplemental  bill  the  plaintiSs  allied  de- 
fects in  the  tax  title,  and  pr&yed  that  it 
might  be  declared  void.  The  preriou*  de- 
zee  referred  to  was  rendered  In  an  earlier 
luit,  which  waa  liiee  the  present,  except  that 
it  made  Roller  a  party.  In  that  suit  Roller 
demurred  on  the  grounds  of  laches,  and  that 
the  hill  ou^t  not  to  be  maintained  until* 
the'pl^ntifTs  had  established  their  UUe  at? 
law,  and  the  bill  waa  dismiased  aa  against 
Roller  in  general  terms.  There  waa  testi- 
mony that  the  judge  stated  that  he  di»> 
missed  the  bill  for  laches  and  on  the  other 
gronnde  set  up. 

On  May,  S,  189S,  the  present  bill  was  dis- 
missed as  to  Roller,  on  the  grounds  that  tha 
oourt  had  no  jurisdiction  as  against  him, 
that  the  bill  was  made  multifarious  by 
joining  him,  and  that  the  plaintiffs  wer* 
barred  from  equitable  relief  against  him  by 
laches.  The  next  day  the  eourt  ordered 
partition  and  appointed  cmnmisslonera. 
The  same  month  Roller  entered  an  appeal 
from  these  deorees,  which,  however,  was 
dismissed  on  October  24,  180S,  for  failure 
to  give  eeourity  for  costs.  On  May  29,  1896, 
the  oommissioners  made  return,  and  on  June 
30, 1896,  their  report  waa  confirmed.  A  con- 
veyanos  of  a  part  of  the  propert^y  was  or- 
dered, and  a  Bale  of  the  reat.  It  was  fuT^ 
ther  ordered  that,  on  a  raUflcatlon  of.  tbt 
Bale  by  the  eourt,  and  payment,  the  purchase 
money  should  be  brought  into  court,  to  b« 
diapoeed  o(  under  its  direstion.  A  sale  waa 
not  advertised  until  June,  1901.  On  July 
26,  1901,  Roller  made  a  new  application  to 
eorae  in,  on  the  ground  that  the  proceeding* 
should  hare  stojqMd  after  the  dedslon  and 
decree  as  to  him,  that  he  waa  in  po«*eaaion, 
and  that  the  sale  had  not  taiien  place,  and  it 
it  did  would  be  a  cloud  upon  his  title.  On 
September  9,  1901,  answer*  were  filed  to 
this  petition,  denying  Roller's  title  and  poa- 
session,  and  setting  up  that  the  possession 
waa  in  one  of  the  defendants  in  partitioi^ 
and  that  tbe  matters  allured  had  been  adju- 
dicated by  the  decrees  In  the  cause.  On  No- 
vember 6,  of  the  same  year.  Roller's  new 
petition  was  denied  by  Uie  supreme  court. 
He  appealed,  and  in  1902,  the  mandate  be- 
ing filed  on  February  20,  1903,  the  decree  of 
the  supreme  court  waa  reversed  by  the  court 
of  appeals  of  the  District,  and  the  cause  waa 
remanded  for  further  proceedings  not  incon- 
sistent with  the  (pinion  of  the  court.  'Ria 
opinion  Is  reported  In  IS  App.  D.  C.  E39. 

In   that  opinion   It  was  stated  that   the 
proper  course  was  to  suspend  prooeedingsi! 
under  the  bill  in  order  to  give  the'ccm-? 
plainants  reumaUa  time  to  eatabllsh  their 
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tiU«  at  Uw,  An  »ppII»tton  for  rdiMTiiig 
ms  d«nied,  &nd  It  yna  atated  that  the 
plaintiffs  virtuallr  conceded  that  the  decree 
of  partition  was  at  Isast  premature,  but 
relied  on  the  groimd  that  it  became  final 
at  the  expiration  of  the  term  at  which  it 
was  rendered.  The  plaintiffB,  on  November 
27,  1003,  filed  a  paper  allc^ng  that  they 
were  in  poeeeseioo,  and  that  the  matter  wa> 
adjudicated  aa  ELgainit  Roller,  and  itood 
upon  the  record.  Thereupon,  on  January 
t,  1004,  a  final  decree  was  entered  hy  the 
mpreme  dourt,  dismiulng  the  bill  without 
prejudice.  This  waa  afflrmsd  by  the  court 
of  appeal*  on  May  24,  1D04.  From  tbe  lat- 
ter decree  the  parties  have  taken  the  present 
appeals.  It  will  be  seen  from  what  had  pre- 
eeded  that  the  bill  was  diimiEsed  because 
the  plaintiffs,  by  their  election  of  November 
£7,  1903,  had  decliaed  to  accept  the  surest- 
Ad  suspensioa  of  the  bill  and  to  proceed  at 
law.  The  qnestioin  is  whether,  generally  and 
specially  In  the  stage  tlia  eaae  had  reached, 
the  condition  attached  to  further  [H«oesd- 
ing  with  this  cause  was  right. 

A  preliminary  question  Is  raised  by  the 
defendant  Roller,  who  arguea  that  the  pre- 
vious  deeree  of  the  court  of  appeals,  re- 
versing ths  denial  of  his  petition  to  eome  in- 
to the  case  a  weond  tiose,  waa  a  final  decree 
and  settled  the  marita  of  th«  ease.  No 
doubt  it  did  pass  upon  the  merite,  as  we 
liavo  explained,  but  it  waa  not  a  Snal  de- 
cree. It  contemplated  and  required  further 
proceedings ;  and  not  until  tbe  plaintiffs  had 
•lected  to  stand  npon  the  reoord  oould  It  be 
known  what  those  proceedings  would  be. 
Only  thai  was  It  determined  that  the  bill 
ahonid  be  dismissed  rather  than  suspended 
with  a  possibility  that,  after  a  suit  at  law, 
the  partition  might  go  on. 

It  was  adjudicated  in  the  other  suit  that 
the  plaintiffs  were  not  entitled  te  have  Roll- 
er's claims  disposed  of  summarily  as  an  in- 
cident  to  a  niit  fbr  partition,  and  therefore 
thev  cannot  be  heard  to  maintain  in  this  suit 
that  those  claims  are  ahenrd.  Indeed,  what- 
ever may  be  the  final  result.  It  It  obvious 
that  Boiler  shows  a  good  deal  more  than  a 
lanaked  averment  of  title.  That  be  holds  nn- 
Sder  tax  sale  Is  not  disputed,  although  it  is 
*  argued  that  the  sale  wsa  void.  He  kept  the 
land  fenced  from  shortly  after  bis  purchase 
In  1SS7  into  1892,  and  be  seto  up  that  hia 
possession  continued  when  tbe  suit  was 
brought.  He  paid  the  taxes  on  tlie  land, 
except  for  one  year,  and  he  saya  that  the 
payment  for  that  year  vas  omitted  by  over- 
light  So  far  as  general  principles  go,  we 
eertalnly  should  not  leveTBe  tlie  decision  of 
tbe  court  of  appeals  that  the  petitioners 
ought  to  establish  their  title  at  law  before 
partition  should  be  decreed.  WilMn  v.  Wil- 
JUn,  1  Johiw.  Ch.  Ill;  Oiffard  r.  WUUamt, 


L.  B.  S  Ch.  S40.  'A  bni  for  partition  can- 
not be  made  the  means  of  trying  a  disputed 
title."  Bolton  v.  Bolton,  L.  B.  7  Eq.  ZSS 
Qoto,  300  i  Pottfr  V.  WalUr,  2  Da  G.  ft  & 
410,  417. 

It  would  seem  from  what  we  have  quoted 
that  this  was  pret^  nearly  admitted  before 
the  court  of  appeals,  but  it  was  and  is  ar- 
gued that  the  point  was  not  open.  It  is 
said  In  the  first  place  that  when  the  bill 
was  dismissed  as  against  Roller,  on  May  S, 
I8B6,  that  was  a  final  deoree  as  to  him,  and 
that  he  could  not  b«  heard  later  in  this 
court.  No  doubt  tbe  deoree  was  final  as  to 
what  it  decided,  and  be  la  not  Ukely  to 
quarrel  with  it  But  it  would  be  an  eztraor- 
dinaiy  result  of  a  dedsion  that  nothing 
could  be  done  to  a  party's  prejudice  in  a 
suit,  if  it  were  held  to  preclude  hjiri  from 
reappearing  at  »  later  sts^  to  protest  when 
tbe  court  was  about  to  oast  a  oloud  npon  his 
title.  If  later  unexpected  features  arose, 
we  see  nothing  in  the  dismissal  of  the  bill 
as  against  Roller  to  prevent  hia  again  being 
heard,  lliat  dismissal  gave  him  a  right  to 
expect  that  a  sale  of  properly  to  which  he 
was  recognized  as  having  a  colorable  claim 
would  not  be  ordered  until  the  title  of  the 
plalntiffa  waa  mode  good.  Even  if  he  prop- 
erly should  have  been  allowed  to  remain  a 
party  to  the  bill  In  order  to  moke  sure  that 
no  decree  should  be  made  prejudicial  to  his 
rights,  as  to  which  we  need  not  exprwa  an 
opinion,  the  dismissal  of  him  from  the  suit, 
on  the  ground  that  no  such  deoree  oonld  bs 
made,  cannot  be  tnmed  into  a  weapon 
against  hlin  to  prarat  his  objecting  to  tha 
decree  when  It  is  made  in  fact  ■ 

It  la  argued  further  that  ths  decree  of* 
June  SO,  188(l,*eonflrming  the  commissioners'if 
report,  was  final.  But  this  cannot  be  so. 
The  set-oS  of  a  parcel  to  certain  parties  was 
part  of  a  schema  of  diviaion  by  which  other 
partiea  were  to  be  paid  In  money,  and  thoaa 
to  wliom  the  land  was  set  off  were  to  rs- 
«eiva  a  small  additional  sum.  The  whole 
plan,  therefore,  was  dependent  upon  a  sals 
of  tbe  remaining  land,  which  Iiad  not  taken 
place,  and  which  tequired  the  oonfirmotlon 
of  the  eonrt.  If  tbe  aala  prodneed  *  much 
smaller  sum  than  expected,  the  set-off  necea- 
sarily  would  fall,  and  a  new  order  would  ba 
required.  The  whole  matter  was  in  fhri, 
and  subject  to  change  if,  for  any  reason, 
it  became  necessary  or  desirable  to  ehange 
the  plan.  Bea  Iowa  r.  Illinois,  161  D.  8. 
23B,  3S  L.  ed.  ]4S,  14  Sup.  Ct  Bep.  SS3t 
UoOourkes  v.  Toledo  i  O.  0.  R.  Co.  146  U. 
S.  636,  86  L.  ed.  1070,  13  Gup.  Ct  Bep.  170) 
£*yslOM  Manganaat  A  Inm  Oo.  r.  Martin, 
132  U.  S.  BI,  33  L.  ed.  27G,  10  Bup.  CL  Rep. 
3Z.  In  Willord  r.  WUlard,  146  U.  B.  US, 
36  L.  ed.  644, 12  Snp.  Ct  Bep.  818,  it  Is  true, 
u  AppaKl  was  antertainad  from  a  general 
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deoM  of  ula  for  parOtioB.  Tba  qnertion 
wlietlier  tiw  dc«ne  m*  fln>l  «»  aot  oon^ 
■ideied,  bnt  then  waa  no  Boah  element 
of  nncertaiiitj  In  tbe  (dieme  as  in  tbe 
present.  Wbaterer  tfae  rasnlt  of  Uiis  e»Ie, 
it  ma  tbe  proper  meaiu  of  diviBion,  and 
WM  to  take  place  in  tnj  evenL 

The  argument  took  a  wider  range  than 
the  mattera  whidi  ve  have  discuased,  but 
wo  deem  nothing  further  material  for  the 
dadsitoi  of  the  caae.  The  defendant  Roll- 
w  aMlu  to  liaTO  lu  now  oonaider  hie  title 
ud  declare  it  good.  Bnt  it  ia  obvious 
tbat  he  get*  all  that  he  ean  hope  for  bj 
hia  intervention  whoi  partition  is  postponed 
to  a  trial  at  law.  With  regard  to  the  plain- 
tifis'  ccmtention  that  thef  are  in  poasesBion, 
if  they  desire  to  reat  on  that,  thej  can. 
U  they  prefer  to  aue  and  to  settle  the  matter. 
It  is  not  likely  that  Boiler  will  deny  the 
poaaeaaion  which  in  this  caae  lie  affirms. 
Bnt,  to  Menre  the  plaintifla'  rights,  the 
deeree  m^  be  modified  ao  as  to  allow  them 
a  reasonable  time  to  sue,  the  bill  to  be  dis- 
missed unless  they  do  so  and  it  may  be  made 
a  eonditioD  ot  tlie  decree  that,  in  case  a 
anit  ia  brought.  Boiler  shall  admit  that  he 
la  in  poaaeation,  as  he  now  avers. 

DeoTM  moaified  and  affirmed. 

(US  u.  a.  SBi) 

NUPLE  OF  THE  STATE  OP  NEW  TOSK 
e«  vol.   SIMON   LIEBERMAH.  Pig-  » 


JOHH  E.  TAN  DE  CABB,  Wardo,  etc. 
Deft,  in  £rr. 

1.  (^naUtatlonal  law— doe  prooea*  of 
law  —  lleeaslBV  aallk  baalBcaa  —  dls- 
•retloB  of  bDBrd  t>t  kealtk«— A  provlslOD 
of  lbs  saoltarr  code  ot  the  dt;  of  New  York 

whlcb  la  tonitruMl  b;  tbe  state  eoarta  to  con- 
fer dlBcretloDBTj  power  on  the  board  of 
healtti,  within  reawoable  limits,  to  irant  or 
withhold  permlu  to  wll  milk  in  that  dtjs 
cannot  be  deemed  to  be  lacking  In  the  due 
process  of  law  guaranteed  b;  the  14th  Amend- 
ment to  the  Federal  CoDStltutlan,  In  the 
SbBeDCe  at  an;  showlnB  of  arbltrarr  or  op- 
preulve  eiercJae  of  mcb  power. 
%.  CODstltBtlOBal  IBW— «<|bb1  pratectlfm 
of  tlie  iBwi — uanlclpal  reanlatloB  of 
mlllc  bn  si  neiB.— Singling  out  the  milk  bual- 
nesi  In  the  cltj  of  New  York  as  a  proper  sub- 
ject far  regulatton  doei  not  denj  the  equal 
protection  ot  tbe  laws,  where  all  milk  dealers 
In  the  cit;  are  equslE;  affected  by  aucb  teg- 
nlstlon. 
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entered  pursuant  to  a  mspdate  of  the  Conrt 
of  Appeals  of  that  state,  whid  had  af&rmed 
a  jodgment  of  the  Appellate  Division  of 
tbe  Supreme  Court  for  the  First  D^iart* 
meot,  whidi  had,  in  turn,  affirmed  aJk 
order  of  the  Supreme  Court  at  a  special 
term  held  in  and  for  the  county  of  New 
York,  dismiaaing  a  writ  of  habeas  eorpua 
to  inquire  into  a  detention  on  a  charga 
□f  riolating  a  section  of  the  sanitary  coda 
ot  that  dty,  prohibiting  the  sale  of  milk 
wjthont  a  permit  from  the  board  of  healtlu 
Affirmed. 

See  same  ease  below,  in  appellate  diviaion, 
31  App.  DiT.  128,  80  N.  Y.  Supp.  1108. 
In  court  of  appeaU,  176  N.  Y.  440,  87  N. 
B.   913. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  Frank  Moss  for  plaintiff  in  error. 

itr.   Tbeodore   Conmoly   for  defendant 


'Ox.  Jnstlce  Day  delivered  the  opinion? 
of  the  court: 

Bimon  Lieberman  waa  arrested  and  held 
for  trial  by  a  magiatrato  of  the  city  of 
New  York,  eharged  with  violating  |  66 
of  the  sanitary  oode  of  New  York  city. 
After  being  committed  to  the  custody  ot 
the  warden  of  the  city  prison,  plaint  in 
errer  sued  ont  a  writ  of  habeas  corpus. 

At  the  hearing  before  a  justice  of  tbe 
supreme  court  at  ipedal  term,  the  writ 
was  dismissed,  and  the  prisoner  remanded 
to  the  custody  of  the  warden.  Upon  ap- 
peal to  tbe  appellate  division  of  the  su- 
preme court,  tbe  order  of  the  special  term 
was  affirmed.  Tliis  judgment  was  affirmed 
by  tbe  court  of  appeals  of  the  state  of  New 
York  (176  N.  Y.  440,  87  N.  E.  913),  and 
the  ease  remitted  to  the  supreme  oonr^ 
where  Judgment  waa  entered  on  the  remit- 
titur. The  ease  was  then  brought  here  by 
writ  of  error. 

The  section  of  tbe  sanitary  code  com- 
plained of  is  aa  follows; 

"Sec.  68.  No  milk  shall  be  received, 
held,  kept,  either  for  sale  or  delivered  in 
the  city  of  New  York,  without  a  permit 
in  writing  from  tbe  board  of  health,  and 
subject  to  tbe  conditions  thereof." 

The  violation  of  the  sanitary  code  ia 
made  a  misdemeanor.  That  the  board  of 
health  had  power  to  pass  the  sanitary  code, 
which  includes  tliis  section,  ia  not  open 
to  question  here,  as  it  baa  been  affirma- 
tively decided  in  the  state  court.  The  ob-^ 
jections  on  Federal  grounds  for  our  oon-S 
sideration  are  two-fold:  •First,  that  tha* 
section  under  consideration  devolves  upon 
the  board  of  health  absolute  and  despotio 
power  to  grant  or  withhold  permits  \» 
milk  dealers,  and  ia,  therefore,  not  due  pro^ 
ess  of  law;   second,  that  singling  out  tba 
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milk  business  for  regulation  i«  a  denial  of 
tlM  equal  protectioQ  of  the  lawa  to  peoplt 
ugaged  therein. 

The  record  diBclosea  that  the  plaintiff 
in  error,  engaged  in  Belling  milk  in  the 
dig'  of  New  York  before  his  arrest,  had 
a  permit,  which  was  revoked  \>j  the  bonrd 
of  health.  He  was  thereafter  found  en- 
gaged through  an  agent  In  selling  mjlk 
without  a  permit.  In  the  testimon/  it 
appears,  in  a  conversation  l>etween  the 
plaintiff  in  error  and  an  inipeetor  in  the 
department  of  health,  the  latter  admitted 
that  Lieberman's  milk  "stood  well." 

The  right  of  the  state  to  regulate  certain 
occupations  which  maf  become  unsafe  o 
dangerous  when  unrestrained,  in  the  exei 
dse  of  the  police  power,  with  a  view  t 
protect  the  public  health  and  welfare,  ha 
been  so  oft«9i  and  so  recently  before  thi 
court  that  It  is  only  necessary  to  refer  to 
some  of  the  eases  which  sustain  the  propo- 
■Itlon  that  the  state  has  a  right,  by  rea- 
•onahle  reflations,  to  protect  the  public 
health  and  safety.  Boston  Beer  Co.  t. 
ilMtaokuaetU,  97  U.  S.  26,  24  L.  ed.  SS9; 
Tfeto  Orleant  Oaelight  Co.  t.  Louisiana 
Light  i  H.  P.  A  Mfg.  Co.  116  U.  S.  850, 
2»  Ii.  ed.  518,  6  Sup.  Ct  Rep,  262;  Orow 
ley  T.  OAHsierwen,  137  U.  S.  86,  34  L.  ed. 
620,  11  Sup.  Ct.  Rep.  13 ;  Lawton  v.  Steele, 
152  U.  S.  133,  33  L.  ed.  386,  14  Sup.  Ct 
Rep.  499;  Jaoohson  t.  Maeaaohutettt,  197 
XJ.  B.  11,  49  L.  ed.  643,  25  Sup.  Ct.  Rep. 
358;  California  Eeduetian  Co.  v.  Sanitary 
Ktduction  Worka,  109  U.  S.  306,  60  L.  ed. 

,  20  Sup.  Ct.  Rep.  100 ;  Oardner  v.  Michi- 

paji,  109  U.   S.  325,  CO  L.  ed.  ,  20  Sup. 

Ct  Rep.  lOG. 

The  contmtlon  of  counsel  for  plaintiff  in 
error  is  not  thnt  a  buainpsB  so  directly  af- 
fecting the  health  of  the  inhabitants  of  the 
city  as  the  furnishing  of  milk  may  not  be 
the  subject  of  reflation  under  the  au- 
thority of  the  state,  but  that  the  court  of 
appeals  of  New  York  has  sustained  thii 
right  of  regulation  to  the  extent  of  author- 
izing the  board  of  health  to  exercise  arbitra- 
ry power  in  the  selection  of  those  it  may  see 
fit  to  permit  to  sell  milk  under  the  section 
.  quoted ;  and,  thus  construed,  it  works  the 
"deprivation  of  the  plaintiff  in  error's  lib- 
■  erty  and  property 'without  due  process  of 
law.  We  do  not  so  understand  the  deci- 
sion of  the  highest  court  of  New  York. 
As  we  read  it,  ttie  authority  sustained  is 
the  grant  of  power  to  issue  or  withhold 
permits  in  the  honest  exercise  of  a  rea- 
•onable  discretion.  In  the  opinion  of  the 
appellate  division,  whose  jodgment  was  af- 
firmed in  the  court  of  .ippcala,  it  was  said: 
"Such  rtgulations,  however,  should  be 
uniform,  and  the  board  should  not  act 
ftrbitrarily;  and  if  this  section  of  the 
nutitary  oode  vented  in  them  arbitrary  pow- 
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er  to  license  one  dealer  [In  a  lawful  com- 
modity] and  refuse  a  license  to  another 
similarly  situated,  undoubtedly  it  would  ha 
Invalid  (Yiofc  Wo  t.  Eophins,  118  U.  a 
366,  30  L.  ed.  220,  6  Sup.  Ct  Rap.  1084( 
aundling  v.  Chioago,  177  U.  S.  183,  44  L. 
ed.  726,  20  Sup.  Ct.  Rep.  633 ;  Koel  v.  Peo- 
ple, 187  in.  687,  52  L.  R.  A.  287,  79  Am. 
St  Rep.  238,  68  N.  E.  813;  Dunham,  t. 
Rochetter,  6  Cow.  4G2;  Brooklyn  v.  Breatin, 
57  N.  Y.  691) ;  but  suoh  was  not  ita  pur- 
pose, nor  is  that  its  fair  construction.  It 
is  unnecessary  now  to  determine  whether 
the  action  of  the  board  in  refusing  or  revok- 
ing such  a  permit  would  be  judicial,  and 
thus  reviewable  by  mandamus  or  certiorari, 
or  whether,  if  the  authority  should  be  arbi- 
trarily or  improperly  exercised,  the  only 
remedy  would  be  an  application  for  the 
removal  of  the  ofSoers;  for  those  are  qu«B- 
tions  that  may  arise  in  the  administration 
of  the  law,  but  do  not  go  to  its  validity. 
The  section,  properly  construed,  does  not 
permit  unjust  discrimination,  and,  there- 
fore, it  is  valid."  [81  App.  Div.  132,  80 
N.  Y.  Supp.  1108.] 

The  court  of  appeals,  affirming  the  dect- 
sion  of  the  appellate  division,  did  not  apeak 
with  equal  emphasis  upon  this  point,  bnt 
It  leaves  no  doubt  that  it  sustained  the  stat- 
ute as  authorizing  the  exercise  of  a  reason- 
able discretion.  While  that  court  held  that  * 
the  discretion  to  grant  or  withhold  permits 
might  be  vested  in  a  board  of  health  with 
opportunities  to  know  and  investigate  local 
conditions  and  surroundings,  it  is  fnither 
said: 

"In  the  case  before  us  the  requirement  ol 
3  60  of  the  sanitary  code,  that  the  relator 
should  not  sell  milk  without  a  permit, 
is  reasonable,  and  violates  neither  Federal 
nor  state  Constitution,  is  in  accordance 
with  law  and  long-establiahed  precedent,  g 
""In  the  argument  of  this  ease  several* 
questions  have  been  discussed  that  are  not 
presented  by  the  appeal.  It  is,  for  Instance, 
argued  that,  even  conceding  a  permit  to  be 
necessary,  Uie  provision  that  the  holder  ts 
to  be  'subject  to  tie  conditions  thereof 
cannot  tie  sustained  for  a  variety  of  reaaona 
suggested. 

'7t  is  a  complete  answer  that  the  form 
of  the  permit  Is  not  in  the  record;  it  does 
not  appear  that  it  has  attached  to  it 
oondiUons  reasonable  or  otherwise.  We  con- 
sequently expri^es  no  opinion  on  the  sub- 
ject. 

'What  we  Imvs  already  said  applies  with 
equal  force  to  the  argument  that  the  per- 
mit might  be  loaded  with  conditions,  the 
nature  of  wbi<di  is  not  limited  or  stated; 
that  it  may  Im  used  to  build  up  monthly, 
to  help  a  favored  few  a«  opposed  to  the 
many;  that  there  is  no  other  statute  which 
)h    possibilities    for   bladmuil 
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and  opprualou.    Tbetn  uid  many  otltar  Ilka 
criticisms  Are  indulged  in  bj  appellant. 

"If  the  question  waa  before  us,  tbe  well- 
Mttled  canon  o(  eonBtmetion  permits  of  no 
«uch   argoment. 

"It  is  preeumed  that  public  officials  will 
disdiarge  their  duties  honeatly  and  In  ao- 
cordance  with  the  rulea  of  law." 

We  do  not  think  that  thla  language 
leaves  any  question  as  to  the  disposition  of 
the  highest  court  of  New  York  to  prevent 
the  oppression  of  the  citizen,  or  the  depri- 
vation of  his  rights,  by  an  arbitrary  and 
oppressive  exercise  of  tiie  power  conferred. 
That  this  court  will  not  interfere  because 
the  states  have  seen  fit  to  give  adminiBtrsr 
tive  discretion  to  local  boards  to  grsnt  or 
withhold  licenses  or  permits  to  carry 
on  tradOB  or  occupations,  or  perform  acts 
which  are  properly  the  subject  of  regulation 
in  the  exercise  of  the  reserved  power  of  the 
states  to  protect  the  health  and  safety  of 
its  people,  there  can  be  no  doubt.  In  Davis 
T.  MasaaohuMttt,  167  U.  B.  43,  42  L.  ed. 
71,  17  Sup.  ex.  Rep.  731,  an  ordinance  of 
the  city  of  Boston,  providing  that  no  person 
shall  make  any  publio  address  in  or  upon 
the  publio  grounds,  except  in  accordance 
with  a  permit  from  the  mayor,  was  held 
not  in  conflict  with  the  14th  Amendment  to 
the  Constitution  of  the  United  States.  In 
JWiUon  V.  Ewttta  City,  173  U.  8.  32,  43  L. 
aed.  603,  ]&  Sup.  Ct.  Rep.  317,  an  ordinance 
't  requiring  personsito  obtain  written  permis- 
sion from  tb«  mayor  or  presiduit  of  the 
dty  council,  or.  In  their  absence,  a  ooun- 
dlor,  before  moving  a  Iniilding  upon  any  of 
tbe  public  streets  of  the  city,  was  sustained 
as  not  violative  of  the  Federal  Constitution. 
In  tbe  opinion  of  the  court  a  number  of 
Instances  were  given  in  which  acts  were 
prohibited  except  with  the  consent  of  an 
administrative  board,  and  which  were  sus- 
tained as  proper  exercises  of  the  police  pow- 
er. In  Qandling  t.  Ohioago,  177  U.  8.  1B3, 
44  L.  ed.  725,  20  Sup.  Ct.  Rep.  633,  an* 
ordinance  was  sustained  permitting  the 
mayor  to  license  persons  to  deal  In  ciga- 
rettes when  he  was  satisfied  that  the  per- 
son applying  for  the  license  was  of  good 
eharaeter  and  reputation,  and  a  suitable 
person  to  be  intrusted  with  their  sale. 
And  in  the  recent  case  of  Jaoohaon  t.  Matta- 
chutetU,  lOT  U.  8.  11,  4S  L,  ed.  043,  26 
Gup.  Ct.  Rep.  353,  this  court  sustained  a 
compulsory  vaccination  law  which  dele- 
gated to  the  board  of  health  of  cities  or 
towns  the  determination  of  the  necessity 
of  requiring  tbe  inhabitants  to  submit  to 
compulsory  vaccination.  And  in  Fitohtr  t. 
Bt.  bouxM,  1S4  U.  S.  Ml,  4B  L.  ed.  1018, 
24  Sup.  Ct.  Rep.  673,  an  ordinance  of  the 
dty  of  St  Louis  providing  that  no  dairy 
«r  cow  stable  should   thereafter  ba  built 


or  established  within  the  limits  of  the  A\y, 
and  no  such  stable  not  in  existence  at  the 
time  of  the  passage  of  the  ordinance  should 
be  maintained  on  any  premises,  unless  per- 
mission should  h&vfl  been  first  obtained 
from  tbe  municipal  assembly  by  ordinance, 
was  sustained  as  a  proper  exercise  of  the 
polios  power.  After  snstaining  the  right 
to  veet  in  a  board  of  men  acquainted 
with  the  local  conditions  of  the  business 
to  be  carried  on,  power  to  grant  or  with- 
hold permifa,  this  court  said: 

"It  has  been  held  in  some  of  the  stat» 
courts  to  be  contrary  to  the  spirit  of  Amer- 
ican institutions  to  vest  this  dispensing 
power  in  the  hands  of  a  single  individual 
{Chicago  v.  Trotter,  138  111.  430,  20  H.  E. 
359;  Re  Frazee,  63  Mich.  396,  6  Am.  BL 
Rep.  310,  30  N.  W.  72;  {flats  v.  Fiake,  9  R. 
I.  94;  Baltimore  v.  Radeoke,  49  Md.  217, 
33  Am.  Rep.  230;  Bioitw  Falh  v.  Kirby,  S  S. 
D.  62,  25  L.  R.  A.  621.  80  N.  W.  166),  and 
In  others  that  such  authority  cannot  be 
delegated  to  the  adjoining  lot  owners  [St. 
Louis  T.  RuMeO,  116  Ho.  24S,  20  L,  B. 
A.  721,  22  8.  W.  470;  Ea  parte  Bing  Lee, 
98  Cal.  364,  24  L.  B.  A.  196,  31  Am.  St.. 
Rep.  21B,  81  Pac.  246).  But  tbe  authoritrS 
to  delegate  that  discretion  to  a  board  *a[p> 
pointed  for  that  purpose  is  sustained  by  the 
great  weight  of  authority  (Qwiiuv  v.  Een- 
nari,  161  Mass.  683,  24  N.  E.  880;  Com.  r. 
Davit,  102  Mass.  610,  26  L.  R.  A.  712,  44 
Am.  St  Bep.  389,  39  H.  E.  113},  and  by 
this  court  the  delegation  of  sudb  power, 
even  to  a  single  individual,  was  sustained 
in  WtltoM  V.  Eureka  City,  17S  U.  8.  32, 
43  L.  ed.  603,  19  Sup.  Ct  Rep.  317,  and 
GundUng  v.  Ohioago,  111  U.  S.  183,  44  L. 
ed.  726,  20  8np.  Ct  Bep.  033." 

Iliese  cases  leave  in  no  doubt  the  prop«y 
sition  that  the  conferring  of  discretionary 
power  upon  administrative  boards  to  grant 
or  withhold  permission  to  carry  on  a  trade 
or  business  which  is  the  proper  subject  of 
regulation  within  tbe  police  power  of  the 
state  is  not  violative  of  rights  secured  by 
the  14th  Amendment  There  is  no  presump- 
tion that  the  power  will  be  arbitrarily  ex* 
erciaed,  and  when  it  is  shown  to  be  thus 
exercised  against  the  Individual,  under 
sanction  of  state  authority,  this  court  has 
not  hesitated  to  interfere  for  his  protec- 
tion, when  the  ease  has  come  before  it  In 
such  manner  as  to  authorize  the  interfar- 
enoa  of  a  Federal  court  7iok  Wo  v.  Hop- 
kin*,  118  U.  6.  366,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1C34.  In  the  case  of  Jaoobton  v. 
Mateaohtttelti,  197  U.  8.  11,  49  L.  ed.  643, 
26  Sup.  Ct  Bep.  368,  it  vras  insisted  that 
the  compulsory  vaccination  ordinance  was 
broad  enough  to  require  a  person  to  sub- 
mit to  compulsory  vaccination  when  Us 
physical  condition  mi^t  be  such  as  to  m- 
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der  ■nch  trMtment  duigeroiu  to  life  and 
•Ten  enully  oppreMlva.  But  it  ma  hdd 
tlut  the  cue  prcaenUd  no  audi  ■ituation) 
that  the  person  eompUuing  of  tha  enforee- 
ment  of  the  ordinanoe  vaa,  for  Might  that 
appeared,  an  adult  in  good  health  and  a 
proper  mbject  for  vaceinatioii;  that  the 
niprune  eourt  of  Masucbtuetta  had  not 
•uatained  Uie  authority  of  the  board  in 
the  extreme  caae  luppoeed,  and  that  the 
individoal  complaining  made  no  caae  vheio- 
In  the  operation  of  the  (tatute  deprived 
him  of  hia  eonatitutlonal  right  of  protee- 
tion.  So,  in  the  preaent  caa<^  there  1* 
nothing  in  this  reooid  to  show  vhy  the 
permit  nblA  had  been  granted  to  the 
plaintiff  waa  revc&ed  or  the  conditions 
upon  which,  in  the  exerdae  of  the  power 
conferred  bj  |  SO,  a  ponnit  to  oarry  on  the 
businea*  waa  granted  or  withheld.  It  la 
true  that  a  converaation  was  proved 
3  hi  whidi  Uia  milk  inapeetor  aaid  to  Liebei^ 
fman  tJiat  the  milk- aold  by  him  "atood 
wdl;"  bat  there  is  nothing  to  show  upon 
what  ground  the  aetion  of  the  board  waa 
taken.  For  aught  that  appears,  he  nu.7 
have  been  eonducting  his  bualueaa  in  snch 
wise,  or  with  sueh  Enrroundlnga  and  meana, 
aa  to  render  it  daugeroua  to  the  health  of 
the  oommunity;  or  his  manner  of  selling 
or  delivering  the  milk  may  hare  been  objec- 
tionable. There  ia  nothing  in  the  reoord 
to  show  that  the  action  against  him  was 
arbitrarj'  or  oppreasiTe  and  without  a  fair 
and  reasonable  exerelae  of  that  discretion 
whidi  the  law  reposed  in  the  board  of 
health.  We  have,  then,  an  ordinance  which, 
as  construed  in  the  highest  court  of  the 
state,  authorisea  the  exerdae  of  a  I^al  die- 
eretion  in  the  granting  or  withholding  of 
peimits  to  transact  a  business  which,  unleaa 
controlled,  maj  be  hlfthlj  dangeroua  to  the 
health  of  the  oommunit7,  and  no  affirmatiTe 
ahowing  that  the  power  baa  been  exerted 
in  BO  arbitrary  and  oppressive  a  manner  as 
to  deprive  the  appellant  of  hla  property  or 
liberty  without  due  proceas  of  law. 

In  sneh  eases  it  ia  the  settled  dootrlne 
ol  this  court  that  no  Federal  right  is  invad- 
ed, and  no  authority  exlata  for  declaring 
a  law  unconstitutional,  duly  paaaed  by  the 
legislative  authority,  and  approved  by  the 
highest  court  of  the  state.  Nor  do  we 
think  there  Is  force  in  the  contention  that 
the  plaintiff  in  error  has  been  denied  the 
equal  protection  of  the  laws  because  of  the 
all^ation  that  the  milk  business  is  the  only 
busineea  dealing  in  foods  which  is  thus  n^ 
ulated  by  the  sanitary  code.  All  milk  deal- 
ers within  tJie  city  are  equally  affected  by 
the  regulations  of  the  sanitary  code.  It  la 
primarily  for  the  state  to  select  the  kinds 
of  buuneaa  which  shall  be  the  subjects  of 
icgnlation,  and  if  the  businesa  affected  la 


one  whidt  m^  be  properly  the  subject  of 
Bueh  legialatlon.  It  la  no  valid  objection 
that  similar  regulations  are  not  Impoaed 
upon  other  bnsfneaaea  of  a  different  kind. 
Soon  Hing  7.  Orotoley,  113  U.  S.  703,  SB  L. 
ed.  1145,  6  Sup.  Ct.  Rep.  73Si  Fiaoher  v. 
St.  Louia,  104  U.  B.  301,  48  L.  ed.  1018,  24 
Sup.  Ct  Rep,  673. 

We  find  no  error  in  th«  juigmant  of  the 
Supreme  Court  of  Nev  Tork,  and  the  aa»M 
is  termed,  ^ 

'  iSr.  Justice  Holmesi  I  do  not  gather* 
from  the  statute  or  from  the  decision  of  the 
eourt  of  appeals  that  the  action  of  the 
board  of  health  was  intended  to  b«  aubject 
to  judidal  revision  as  to  its  reasonable- 
ness. But  whether  It  waa  or  was  not,  I 
agree  that  the  statute,  which  in  aubstanee 
ia  older  than  the  14th  Amendment,  was 
not  repealed  or  overthrown  by  the  adoption 
of  that  a 
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found  Id  a  Federal  district  eonrt  and  removed 
ta  a  circuit  court  cannot,  tn  the  abaence  of 
eieeptlQDsl  circumstances,  be  tested  by  ba- 
beaa  eerpea  In  the  latter  court,  on  tne  ap- 
plication of  the  accused,  who  la  la  cnitodj 
nnSer  a  eaplaa  leaned  on  the  Indlctmeat, 
made  before  be  haa  been  comptlled  ta  taks 
asj  step  tn  the  causs. 


[No.  169.] 


APPEAL  from  the  CIrentt  Court  of  the 
United  States  for  the  Northern  District 
of  Alabama  to  review  an  order  dischnrping 
a  writ  of  habeas  corpus  to  inquire  into  a 
detention  under  a  capias  issued  on  an  In- 
dictment found  In  the  District  Court  for 
the  Northern  Division  of  the  Northern  Dis> 
triet  of  that  state,  and  removed  to  the  Cir- 
cuit Court.  Reverted  and  remanded  with 
directions  to  ^uash  the  writ  of  habeas  cor- 
pus and  dismiss  the  petition  without  pre- 

See  same  caae  below,  134  Fed.  404. 

Statement  by  Hr.  Chief  Justice  Fwllen 
RIggina  and  Powell  were  indicted  under 
Jj  60OS,  6609,  Revised  Statutes,  U.  6.  Comp. 
8Ut.  1901,  p.  3712,  in  the  dUtHct  court 
for  the  northern  division  of  the  northern 
district  of  Alabama,  at  the  October  t^m, 
1904,  thereof;  and  on  the  24th  day  of 
October,  1S04,  the  indictment  waa  remitted 
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to  the  nert  Hession  of  the  circuit  eonrt  in 
and  for  that  division  and  district  by  order 
of  the  drcwit  court,  the  district  judge  pre- 
siding. A  eapioB  was  issued  to  tako  Rigging 
into  custody  to  answer  the  indictment,  Oc- 
tober 20,  1904.  On  the  same  day  a  sever- 
ance wll  ordered  as  between  Powell  and 
Rii;;nnB,  nnd  thereupon  Riggins  tiled  his 
petition  for  habeas  corpus;  the  writ  was 
issued;  the  marshal  made  his  return;  the 
circuit  court,  held  bj  the  district  judge, 
heard  the  case,  and  discharged  the  writ. 
and  remanded  Riggins  to  custody;  a  bill  of 
exceptions  was  signed  and  sealed,  and  on 
appeal  to  this  court  was  prayed,  allowed, 
and  perfected,  by  the  giving  of  a  bond  in 
the  penal  sum  of  $250,  which  was  approved 
by  the  judge;  certificate  of  certain  ques- 
tions of  jurisdiction  was  filed ;  as  also  as- 
signments of  error;  and  a  citation  was  is- 
sued and  served;  all  on  ths  said  26th  day 
of  October,  1904.  The  opinion  of  the  dis- 
trict judge  will  be  found  reported  134  Fed. 

^404. 

»  •  The  petition  for  habeas  corpus  alleged  that 
Ri^ins  was  restrained  of  his  liberty  by  the 
United  States  marshal  under  the  capias 
issued  on  the  Indictment,  a  copy  of  which 
capias  was  ottached,  as  also  a  copy  of 
the  indictment.  That  indictment  in  brief 
set  up  that  Rigging  and  others  entered 
into  a  eoDspiracy  to  take  one  Maples, 
a  citizen  of  the  United  Stat«8,  of  African 
descent,  from  the  state  officers,  to  whose  cus- 
tody he  had  been  lawfully  committed  under 
a  cIiQTge  of  murder,  and  to  hang  him  until 
he  was  dead,  and  that  said  conspiracy  was 
formed  nnd  its  purpose  executed  because 
Maples  was  of  African  descent.  The  peti- 
tion averred  that  tbe  Indictment  charged 
no  offense  punishable  under  the  laws  of  the 
United  States;  that  the  indictment  did  not 
show  that  Eiggins  had  violated  any  right, 
privilege,  or  immunity  guaranteed  to  Maples 
under  the  Constitution  of  the  United  States; 
-or  that  any  Federal  law  was  violated  provid- 
ing for  the  punishment  of  such  offense; 
and  that  it  did  not  appear  from  the  indict- 
ment that  the  conspiracy,  combination,  or 
confederation  therein  alleged  was  formed 
or  entered  into  under  any  law  of  tbe  state 
-of  Alabama,  or  that  any  law  of  that  state 
authorized  its  citizens  or  other  persons  to 
enter  into  any  conspiracy  to  injure,  threaten, 
or  oppress  Maples  by  denying  to  him,  by 
reason  of  his  race,  the  right,  privilege,  and 
immunity  of  a  trial  by  jury  tA  determine 
his  guilt  or  innocence  on  an  indictment  for 
murder  pending  against  him  in  the  courts 
-of  Alabama. 

Mr.  IiAwrence  Cooper  for  appellant. 
Astistant  to  tAe  Atfom«v  aenerat  Pnrdj 
«iid  Mr.  0U»  J.  Carlton  for  appellee. 


Mr.  Chief  Justice  rnUer  delivered  On 
opinion  of  the  court: 

It  is  settled  that  the  writ  of  habeas  eor^ 
pus  will  not  Issue  unless  the  court  under 
whose  warrant  petitioner  Is  held  is  without 
jurisdiction,  and  that  it  cannot  be  used 
merely  to  correct  errors.  Ordinarily  th« 
writ  will  not  be  grant«d  when  there  Is  a«  ■ 
remody'by  wiit  of  error  or  appeal,  yet,? 
in  rare  and  exceptional  coses,  it  may  be 
issued,  although  such  remedy  exists. 

In  New  Tork  v.  Bno,  165  U.  S.  69,  39  L. 
ed.  SO,  15  Sup.  Ct.  Rep.  30,  It  was  held  that 
Congress  intended  to  invest  the  courts  of 
the  Union  and  the  justices  and  judges  there- 
of with  power,  upon  writ  of  habeas  corpus^ 
to  restore  to  liberty  any  person  within  their 
respective  jurisdictions  held  in  custody,  by 
whatever  authority,  in  violation  of  the  Coih 
stitution  or  any  law  or  treaty  of  the  United 
Stat«s;  that  the  statute  contemplated  that 
cases  might  arise  when  the  power  thus 
conferred  should  be  exercised  during  th» 
progress  of  proceedings  instituted  in  a  stat« 
court  against  the  petitioner  on  account  of 
tbe  very  matter  presented  for  determination 
by  the  writ  of  habeas  corpus;  but  that  the 
statute  did  not  imperatively  require  the 
circuit  court  by  that  writ  to  wrest  ths 
petitioner  from  ths  custody  of  the  state  offi- 
cers in  . advance  of  his  trial  in  the  state 
court;  and  that  while  the  circuit  oourt  had 
the  power  to  do  so,  and  could  discharge  the 
accused  in  advance  of  his  trial,  if  restrained 
in  violation  of  the  Constitution,  it  was  not 
bound  In  every  cose  to  exercise  such  power 
iromediately  upon  application  being  made 
for  the  writ.  Tbe  conclusion  was  that  In  a 
proper  exerdss  of  discretion,  the  circuit 
court  should  not  dieohai^  the  petitioner 
until  the  state  court  had  finally  acted  upon 
the  ease,  when  it  could  be  determined  whettt> 
er  the  accused,  if  convicted,  should  be  put 
to  his  writ  of  error  or  the  question  deter> 
mined  on  habeas  corpus  whether  he  was  re- 
strained of  his  liberty  in  violation  of  the 
Constitution  of  the  United  States. 

These  principles  were  fully  discussed  la 
the  cases  of  the  appeals  of  Royall  from  judg- 
ments in  habeas  corpus  In  the  circuit  court 
of  the  United  States  for  the  eastern  district 
of  Virginia.  Ea  parte  Royall,  117  U.  S.  241, 
20  li.  ed.  808,  6  Sup.  Ct.  Rep.  734.  And, 
in  addition,  Royall  mode  an  original  appli- 
cation to  this  oourt  for  a  writ  of  habeas 
corpus,  which  was  denied  upon  the  grounds 
stated  In  the  previous  cases.  117  U.  S.  2fi4. 
29  L.  ed.  872,  6  Sup.  Ct.  Eep.  742. 

While  special  reasona  may  exist  why  this  g 
should  be  the  rule  in  respect  of  proceedings  |g 
In  stats  courts,  which  are  not'applicable  to  * 
cases   in   the  courts   of  the  United   States, 
nevertheless,  we  have  frequently  applied  th* 
some  prindpla  to  sueh  oases.    S*  OAapmoN, 
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ISO  U.  &  211,  39  L.  «d.  401,  15  Sup.  CL 
Rep.  331 ;  Re  Laneatttr,  137  TT.  S.  3B3,  34 
L.  ed.  713.  11  Sup.  «.  Rep.  1171  Bt  Bunt- 
ington,  137  U.  S.  fl3.  34  L.  ed.  587,  11  Snp. 
Ct.  Rep.  4 ;  Ex  parte  Miram,  119  U.  8.  E84, 
30  L.  ed.  613,  7  Sup.  Ct.  Rep.  341. 

In  Chapman's  Caae  wa  held  that  it  tmb 
a  judicloua  and  salutary  general  rule  not 
to  interfere  with  proceeding!  pending  in 
the  Gourta  of  the  Dtatriet  of  Columbia  or 
in  the  dreuit  courts  of  the  United  States 
in  advance  of  their  final  determination. 
And  we  Mid; 

"We  are  impretied  with  the  conviction 
that  the  orderly  administration  of  justice 
will  be  better  Eubwrred  by  our  declining 
to  racerdBe  appellate  Jurisdiction  in  the  mode 
desired  until  the  concluiion  of  the  proceed- 
ings. If  judgment  goes  against  petitioner, 
and  ia  affirmed  by  the  court  of  appeals,  and 
a  writ  of  error  lies,  that  is  the  proper  and 
better  remedy  for  any  cause  of  complaint 
he  may  have.  If,  on  the  other  hand,  a  writ 
of  error  does  not  lie  to  this  court,  and  the 
supreme  court  of  the  district  was  absolute- 
ly without  jurisdiction,  the  petitioner  may 
then  «eek  bis  remedy  through  application 
for  a  writ  of  babeaa  corpus.  We  discover 
BO  exceptional  drcumstanoea  which  demand 
our  interposition  In  advance  of  adjudica- 
tion by  the  courts  of  the  District  upon  the 
nerita  of  the  case  before  them." 

In  Re  Lanoaettr,  this  court  denied  an  ap- 
plication for  leave  to  file  a  petition  for 
habeas  corpus  In  the  drcnmstanoes  fltat«d 
In  the  opinion,  which  opinion  was  as  tol- 

"The  petitioners  were  indicted  under  || 
U08  and  0E09  of  the  Revised  Statutes,  on 
the  20th  of  November,  1890,  in  the  circuit 
court  for  the  southern  district  of  Oeorgia, 
and  have  been  teken  Into  custody.  They 
faave  not  invoiced  the  tetlon  of  the  circuit 
eourt  upon  the  snllicieney  of  Uie  indictment 
by  a  motion  to  quash  or  otherwise,  but  oak 
leave  to  file  In  this  eourt  a  petition  for  a 
writ  of  habeas  corpus  upon  the  ground  that 
the  matters  and  things  set  forth  and  charged 
do  not  constitute  any  offense  or  offenses  un- 
der the  laws  of  the  United  Stfttei^  or  eogni- 


ubte  in  the  dreuit  eourt,  and  that  for  otherS 
reasons  the*  Indictment  cannot  be  anstalned. 
In  tiiis  posture  of  the  ease  we  must  d» 
dine  to  interfere." 

We  are  of  opinion  that  the  rale  there- 
in laid  down  should  have  been  followed  by 
the  drouit  court. 

True,  the  present  cose  is  not  one  of  the 
issue  of  the  writ  of  habeaa  oo)*puB  in  respect 
of  confinement  under  state  authority,  nor  of 
an  application  to  this  court  for  the  writ, 
but  ia  the  ease  of  euatody  taken  under  a 
capias  issued  on  sn  indictment  returned 
In  the  district  oourt  and  removed  to  the  dr- 
euit court,  and  an  application  to  that  court 
for  the  writ  before  defendant  had  been 
compelled  tc  take  any  step  in  the  cause. 

Defendant  might  bd.ve  raised  hia  objeo- 
tions  to  the  indictment  by  motion  to  quash 
or  otherwise.  If  the  indictment  were  held 
good,  as  we  are  advised  by  the  opinion  of 
the  rircult  court  it  would  have  been,  defend- 
ant would  have  pleaded  and  gone  to  trial, 
and  might  have  been  acquitted.  If  convict- 
ed, the  remedy  by  writ  of  error  was  open  to 
him. 

There  is  nothing  In  this  record  to  dls- 
dose  that  there  were  any  special  drcum- 
stance*  which  justified  a  departure  from 
the  regular  course  of  Jndidal  procedure. 
That  departure  Is  contrary  to  the  views  we 
have  heretofore  explidtly  ezpressad,  and,  if 
we  acquiesoe  in  this  method  of  invoking  our 
jurisdiction,  we  shall  find  ourselves  obligated 
to  dedde  questions  in  advance  of  final  ad< 
judication,  contrary  to  the  settled  rule,  and 
to  many  decisions  we  have  heretofore  aa- 
nounced  upon  the  subject. 

If  we  should  aflirm  or  reverse  the  final 
order  In  this  ease,  we  should  recognise  a 
proceeding  bdow  which  we  would  not  our- 
selves have  entertained;  and  we  are  not  dis- 
posed to  hold  that  this  manner  of  testing 
such  questions  as  are  argued  here  ought  to 
have  been  pursued. 

Final  ortlar  renerwd  and  cause  remanded 
with  a  direction  to  the  Circuit  Court  to 
quash  the  writ  of  habeas  corpus,  and  df» 
mlM  the  petition  without  prejudioe. 
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I.  RaferaBo*  —  anipe  —  BoeoKBtlns  for 
roT-Alllaa    aaider    aale    of   Invantlon. — 

Boyaltlaa  upon  anj  deTlce  found  to  come 
wltbln  &  contract  for  tlie  sale  ol  >d  iDventloD 
an  wltbln  tbe  acopa  ol  a  retereoce  to  an 
auditor  to  Itata  the  account,  ondet  a  decree 
declaring.  In  general  tenua,  the  rigbta  ot  the 
complainant  to  royultlea  upon  all  dcTlcea 
manufactured  by  the  defendint  and  embody- 
ing the  Inventiona  mentioned  la  the  contract, 
although  both  the  bUI  and  the  decree  w^tclOe- 
•II7  mentioned  bat  ■  dngle  d«TlC4k  the  bill 
■TCl^ng  complainant* a  Itnoranca  of  detalla 
Mid  want  of  meana  ti  learning  them  except 
bj  dlacoTtrr.  and  prajlng  a  dleeloaore.  ob- 
*toual7  Intended  to  Inelnda  aabatltatei  lor 
bla  tnTCntlan. 

9,  PateBta— aala  of  iBTentlon-^roTaltlaa 
^Seot  o<  partial  aeJcctlOB  af 
alBlnaa-^^Tlie  refuaal  of  patent!  for  some 
of  tbe  claJma  of  InTentton  only  ezoneratM 
the  vendee  of  luch  iDTCntlan  from  any  obli- 
gation to  pay  further  nijalttea  on  derlcca 
made  and  lold  by  it  which  do  not  embody 
what  remain!  of  tbe  ■'■'"".  where  tbe  con- 
tract reQulrea  tbe  payment  ot  toyaltlaa  on  all 
derlce!  embodying  the  tnrentlon  oatll  final 
adTene  acclao  by  the  Patent  OlDc*. 

C  Bala — raaelaaloa— HBty  to  ratmg»  bsB- 
efllB^^rhe  vendee  In  a  oontract  for  the  aale 
of  an  InveDtlon  cannot  reaelnd  for  fallnre 
of  eooalderatJon  becauae  of  the  rejection  of 
patent!  for  eonie  of  tbe  clalmi,  without  re- 
tomlng  to  the  vendor  thoae  part*  ot  the 
mppoaed  InTentlon  for  which  pat«nts  were 
allowed. 

4.  pBtaat!  aala  of  lnr«BtlOB— rorBl- 
ttea— «>eot  ot  laeli  of  BOTallT-*— The 
lack  of  norelty  In  a  luppoaed  Invention  doea 
ttot,  antll  the  final  adrem  action  by  the  Pat- 
ant  Ofllca,  which  la  to  terminate  the  oontract 
for  It!  Bale,  relieve  the  vendee  of  It*  obliga- 
tion under  the  contract  to  pay  royaltlaa  "on 
•11  tbe  device*  made  or  aold  embodying  tbe 
biventloD,"  where  tbe  vendee  took  an  inlgn- 
ment  of  Uie  Inventor'*  right,  title,  end  Inter- 
wt,  took  charge  of  hi*  application!  for  pat- 
Mi  t*,  and  agreed  to  defend  the  Invention 
•gatnat  infringement 

5.  PBteBf  iBle  of  iB-vaBtlOB— roral- 
tlea— nae  of  dcvlea  Bot  ciabodrlBB  tlie 
iBTeBtloB^^he  obligation  of  the  vendee 
in  a  contract  tor  the  anle  of  an  Invention 
ot  an  Improved  aatomatle  eoaiter  brake  for 
bicycle!  to  pny  royaltle*  on  all  devlcea  made 
01  aold  embodying  the  Invention,  and  to  use 
due  business  diligence  to  push  their  isle, 
cannot  be  no  extended  a*  to  require  an  ic- 
count  for  the  manufacture  and  aala  of  a 
new  device,  accompllahlng  the  aame  resulte, 
but  differing  radically  In  conitructlon  and 
operation,  which  may  reasonably  and  honest- 
ly have  been  regarded  aa  superior  to  the 
Tandor**  Invention. 


ArgMi  Novtmier  3,  6,  1905.    Dmid*A  De- 
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AFFKALB  frem  Ota  Conrt  of  App«ala  ot 
the  Diktriot  at  OolnmbU  to  rvview  K 
decree  which  affirmed,  with  some  modi&iK- 
tiona,  a  decree  of  tbe  Sapreme  Court  o[  that 
Diatriet  In  favor  of  oomplMnant  in  a  suit  to 
compel  an  accounting  for  royal  ties  dua 
under  a  contract  for  the  aole  of  aa  inven- 
tion i  and,  in  the  event  of  auch  decree  being 
held  not  to  be  final  for  the  purpose  of  ap- 
peal, to  review  a  decree  of  the  Court  of  Ap- 
peal* of  the  District  affiimiiig  a  judgment  of 
the  Stipreme  Court,  entered  pursuant  to  the 
mandate  of  the  Court  of  Appeals  on  the  Arrt 
appeal.  Decree  reverted  and  coee  remanded 
with  direction*  to  reinstate  the  auditor'a 
report  so  far  aa  It  disallow*  a  certain  claim. 

See  same  case  below,  24  App.  D.  C.  311: 
on  prior  appeal,  S3  App.  D.  C.  411. 

The  facta  are  *tat«d  in  the  opinion. 

Uetirt.  A.  8.  Worthinston,  Howava 
Xb  Oscood,  O.  ffchttyler  Dat>i«,  and  D,  S. 
Maekall  for  appella&L 

ifessrs.  Heanr  K.  Earle  and  Joha  G. 
GittlBK*  for  appellee. 

*  Mr.  Justiea  Hol^M*  dallTcrad  the  opinion? 
of  the  court: 

Tbii  ia  an  appeal  from  a  final  deoree  upon 
a  bill  for  an  account.  A*  then  waa  a  tecb- 
nical  doubt  whether  the  decree  first  appealed 
from  waa  final,  a  eecond  decree  was  entered 
and  a  second  appeal  taken;  but  no  point  ia 
made  upon  that  matter  here.  There  ia  oao 
question  and  one  ease.  See  16  App.  D.  C 
466,  16  App.  D.  a  101. 

The  IhII  was  brought  np<Mi  on  agreement 
under  seal,  dated  June  fi,  18ST,  of  which  the 
loaterial  portions  are  a*  follow*:  It  begina 
with  a  recital  that  Farrow  has  invented  eer> 
tain  improvements  in  bi(7elea,  etc,  pertain- 
ing to  automatic  mechaniam  for  """t^'ig 
and  braking,  for  which  he  haa  mode  two 
numbered  application*  for  patent!  and  in- 
tends to  file  additional  ones,  and  that  ttw 
Eclipse  Bicycle  Company  desires  to  acquin^ 
tbe  entire  right  and  title  "to  said  invention*  n 
a*  dewiribed  in  the  ahove' Identified  appUo^* 
tioni,  and  auf  letters  patent  that  may  be 
issued  thereon,"  and  to  all  in^rovemnta 
that  may  be  made  by  Farrow  upon  the 
same,  ^len  Farrow  conveys  to  the  com- 
pany "hia  antire  right,  title,  and  interest  in 
and  to  the  inventions  in  bicycles,  aa  fully 
described  and  claimed  in  the  application* 
above  referred  to,"  letters  patent  and  im- 
provements as  above.  The  company  ii  to 
pay  C2,S00  within  certain  short  times  aa 
advanced  payments  on  royalties,  and  to  pay 
(oyaltioa,  aa  specilled,  "on  all  tbe  devieea 
made  or  sold  embodying  the  invention  above 
referred  to,"  and  to  that  end  to  make  re- 
turn* of  the  number  of  devices  sold.  The 
title  is  to  revert  to  Farrow  in  default  of 
payment    tor    more    than    six^   days.     Ar- 
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ruigamanto  ua  mada  for  taking  ont  for- 
eign p»tenta.  Hid  then  tbe  company  agieCB 
to  "defend  uid  inT«ntioB  against  piracy  or 
infrlDgemaiti"  and  to  "use  due  busineaa 
dillgeoee  in  the  manufacture  and  sale  of 
the  device*  embodied  in  said  lettera  patent, 
and  tc  push  the  sale  by  all  proper  and  iegfti- 
mate  enterprise."  Then  follow  further 
agreements  as  tc  taking  out  foreign  pat- 
ents, and  finally  it  i«  covenanted  that  in 
ease  Farrow  "for  any  reason  fails  to  pro- 
cure letters  patent  of  the  United  States 
for  the  improvements  above  referred  to,  the 
[eorapany]  shall  be  relieved  from  the  pay- 
ment of  all  ti^ulties  from  and  after  the  data 
of  final  adverse  action  of  the  Patent  Office 
on  the  application  or  applications  for  pat- 
ents for  said  improvemante."  The  inVen- 
Uon  described  was  sn  antomatie  brake  and 
coaster,  one  of  the  applications  being  for  a 
hub  brake,  the  other  for  a  tire  brake,  both 
operating  on  the  rear  wheel  by  back  pedaling. 
The  bill  alleges  that,  soon  after  this  agree- 
ment was  made,  one  Morrow,  the  defend- 
ant's general  manager,  applied  for  a  patent 
<m  a  device  in  effect  the  same  as  Farrow's, 
aeeomplishing  the  same  reeult  and  being  a 
mere  mechanical  equivalent  for  the  same, 
that  he  forthwith  assigned  a  half  interest  to 
the  company's  president,  and  that  the  com- 
pany b^an  to  manufacture  and  sell  the 
Uorrow  devioe.  It  further  charges  a  faHore 
to  use  the  diligence  whloh  the  company  eove- 
S  nanted  to  use  in  pushing  the  Farrow  device, 
?  and  a  sale  of  substituted  things.  A*supple- 
mental  bill  allege*  that,  upon  the  consum- 
mation of  the  sale  of  Farrow'*  interest,  the 
onnpany  caused  an  assignment  to  it  of  Far- 
ow's  application  to  be  made,  and  a  power 
of  attorney  to  be  executed  t^  Farrow  to  the 
nmpany's  attorney  for  the  purpose  of  per- 
mitting the  company  to  prosecute  applica- 
tions for  patents,  after  which,  under  its 
rales,  the  Patent  Of&oe  would  reoc^julie  Far- 
row no  more.  It  charts  that  the  oompany, 
thus  having  the  whole  matter  in  his  own 
hands  and  power,  is  failing  to  prosecute  the 
applications,  and  will  allow  the  claims  to  be 
rejected  or  lapse  upon  points  easily  obviated. 
In  furtherance  of  a  scheme  to  substitute  the 
reproduction  of  Farrow's  device  and  thus, 
it  Is  Implied,  to  get  rid  of  the  contract. 

The  answer  does  not  need  to  be  stated. 
It  admits  the  contract,  but  denies  the  plain- 
tiff's case,  charges  him  with  fraud,  and  s^ 
up  that  his  invention  had  been  anticipated 
by  a  patent  to  Stover  and  Honce  and  other- 
wise, and  that  it  was  Impossible  to  obtain  a 
patent  for  it,  and  that,  therefore,  the  de- 
fendant was  not  bound  by  the  contract  fur- 
ther. The  case  weat  to  a  hearing  and  a 
decree  was  made  to  the  effect  that  the  plain- 
tiff was  entitled  to  royaltie*  upon  all  the 
derioe*  manufactured  by  the  defendant  em- 


bodying the  inrenUoaa  mentlonad  fat  tba 
plaintiff's  applioations,  and  specifically  up- 
on devices  manufactured  under  the  patent  to 
Morrow,  and  the  cause  was  referred  to  an 
auditor  to  stat«  the  account.  This  decree 
was  affirmed  by  the  court  of  appeals  for  the 
District.  IS  App.  D.  C.  4SS.  It  was  found 
that  one  of  Farrow's  applications  was 
placed  In  interferenoe  after  Its  patentability 
had  been  allowed,  and  thereupon  was  aban- 
doned, his  acquiesoenoe  not  appearing,  and 
that  the  other  was  not  contested,  and,  after 
some  modification,  was  allowed  and  author- 
ized to  go  to  an  issue,  but  was  permitted  by 
the  company  to  lapse.  The  purchase  by 
the  oompany  of  the  Stover  and  Hance  patent, 
and  an  Interest  in  the  Morrow  patent,  and 
the  adoption  of  the  latter  for  the  purpose  of 
evading  the  contract   with   Farrow,   were 

After  the  decree  which  we  have  mentioned, 
the  defendant  moved  for  leave  to  amend  Iteio 
answer,  and  to  Introduce  new 'testimony,  on* 
the  grounds  that  the  plaintiff  knew  that  the 
broad  claim  for  a  coasting  device  in  comU* 
nation  with  a  badc-pedaling  device  had  been 
anticipated  by  the  Stover  and  Honce  pat- 
ent when  he  made  the  contract,  that  the  de- 
fendant had  been  under  a  misapprehension 
as  to  the  scope  of  the  contract  and  of  the 
suit  until  the  former  decision,  and  that  it 
now  had  learned  that  there  were  other  pat- 
oits  which  would  defeat  any  broad  claim 
on  the  part  of  Farrow,  etc.  The  motion 
was  allowed  by  the  supreme  court,  but,  on 
a  second  special  appeal,  the  court  of  ap- 
peals held  that  the  supreme  court  was  not 
at  liberty  to  allow  the  motion  after  the  de- 
cree directing  an  account  had  been  affirmed 
by  the  court  of  appeals,  until  leave  had  been 
granted  by  the  latter;  and  also  held  that 
no  suffident  grounds  for  an  amendment 
were  shown,  as  no  fraud  on  the  plaintifTs 
part  was  made  out,  and  It  appeared  that 
the  company  knew  of  the  Stover  and  Hanca 
patent  and  sufficienUy  understood  the  situa- 
tion when  It  made  the  contract;  and  as  the 
oompany  certainly  knew  the  facts  when 
its  former  answer  vras  filed.  IB  App.  D. 
C.  101.  We  are  satisfied  that  the  company 
suffered  no  injustice  by  this  decision,  and, 
in  view  of  our  oondusion  upon  the  merits, 
we  need  say  no  more  about  it. 

The  case  want  to  an  account  and,  before 
the  auditor.  Farrow  sought  to  make  the  de- 
fendant account  not  only  for  the  Morrow  de- 
vice heretofore  mentioned,  but  alao  for 
another,  known  as  Exhibit  E  10,  which  the 
company  had  been  manufacturing  since  the 
bill  was  filed.  The  auditor  rejected  Uiis 
claim  on  the  ground  that  an  important  part 
of  the  Farrow  device  was  not  used  in  E  10, 
that  there  was  a  radical  difference  In  both 
construction  and  operation,  and  that  one 
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«ouId  not  be  called  the  meohtuileal  equlTa- 
loit  of  the  other.  On  esoeptiona  the  audi- 
tor waa  directed  by  the  aupreme  court  to  in- 
clude royaltieB  on  G  10  in  his  accoimL 
Accordingly  be  made  a  further  report, 
which,  after  some  subordinate  modi  flea  tions, 
waa  confirmed  bj  the  aupreme  court  and  by 
the  court  of  appeals  (23  App.  D.  C.  411), 
and  the  defendant  ordered  to  pay  the 
amount  found  due.  From  thia  decree  the 
defendant  appeals.  It  takea  the  technical 
objection  that  E  10  waa  not  within  the 
Bcopn  of  the  bill  or  the  reference,  and  the 
Bubatantial  one  that  it  waa  not  within  the 
Sieope  of  the  contract  There  ia  also  an 
P  objection  to  the  allowanoe  ol  interest,  be- 
cause it  was  not  daimed  in  the  earlier  hear- 
ing, but,  aa  the  defendant  saya,  waa  waived. 
We  do  not  perceive  any  sufficient  reason 
for  Baying  that  the  plaintiff  waa  estopped 
to  claim  interest  As  to  the  technical  ob- 
jections to  including  E  10  in  the  account, 
the  bill  charges  that  a  large  number  of  de- 
vices similar  to  Farrow's  are  being  manu- 
factured and  aold  by  the  defendant,  avera 
the  plaintiff's  ignorance  of  detaila  and 
want  of  meana  of  learning  them  except  by 
diacovery,  and  praya  for  diacloaure  of  the 
number  of  both  the  devicea  manufactured, 
■old,  and  held  by  the  defendant  The  word 
"both"  meana  in  the  context  the  Farrow 
brake  and  the  Farrow  coaster,  and  the  dia- 
cloaure obvioualy  ia  intended  to  include 
lututitutes.  An  account  ia  prayed  of  the 
Farrow  brakes  and  of  the  device  aubatituted 
by  the  defendant  for  the  same.  This,  we 
think,  means  not  merely  the  apecific  Morrow 
device  previously  referred  to,  but  any  de- 
vice the  defendant  might  be  using,  in  view 
of  the  plaintifl'a  allied  ignorance,  aa  is 
made  plainer  by  the  fact  that  the  bill 
goes  on  to  pray  that  any  improvement  or 
elaboration  in  the  original  device  may  be 
declared  to  have  been  made  by  the  defend- 
ant for  the  benefit  of  the  parties  to  the 
contract.  The  decree  directing  an  account 
specifically  loentiona  the  first  Morrow  de- 
vice, it  is  true;  but  it  declarea  in  general 
terms  the  rights  of  the  plaintiff  to  royalties 
upon  all  devicea  manufactured  by  the  de- 
fendant and  embodying  the  inventiona  men- 
tioned in  the  contract,  and  directs  an  ac- 
count in  accordance  with  the  decree.  We 
are  of  opinion  that  these  terms  warranted 
the  auditor  in  charging  royalties  upon  any 
device  found  to  come  within  the  contract, 
and  we  ogree  with  the  court  of  appeals  that 
the  defendant  had  aufilcient  opportunity  to 
contest  the  claim,  and  that  therefore  the  ob- 
jection ia  purely  formal.  No  special  point 
is  made  of  the  fact  that  the  uae  waa  after 
the  filing  of  the  bUl. 
tc  The  real  questions  in  the  case  are  whetb- 
■^er  the  first-mentioned 'Morrow  device  and 


the  BntMequent  B  10  fall  within  the  scop^- 
of  the  contract,  and  these  questions  depeni 
more  upon  a  careful  construction  of  that  in- 
strument than  upon  nice  discriminations  be- 
tween the  patents  that  were  or  might  hava 
been  iaaued.  If  either  of  the  contrivances- 
used  embodies  the  invention  described  in 
Farrow'a  applications,  then  the  defendant 
is  bound  to  account  for  it  by  the  express 
terms  of  its  covenant,  unless  the  contract 
is  at  an  end.  It  ia  argued  that  the  contract 
is  at  an  end,  that  there  was  a  total  failure 
ol  consideration,  because,  it  is  said,  there 
was  no  invention  disclosed  by  Farrow.  Ia 
answer  to  this  it  is  enough  to  say  that,  al- 
though patents  were  refused  upon  some  ol 
bis  claims  irrespective  of  any  fault  of  the 
defendant,  others  were  allowed,  and  there- 
was  no  such  final  adverse  action  of  the  Pat- 
ent Office  upon  either  application  as  a 
whole  as  to  exonerate  the  defendant  by  tlw 
terms  of  the  agreement  which  we  have  re- 
cited. An  appreciable  part  of  Farrow'a  sup- 
posed invention  was  upheld  and  remained 
in  the  defendant's  hands.  We  are  spared 
the  neecaaity  of  conaidering  bow  much,  or 
whether  there  was  ao  considerable  a  failure 
of  what  was  expected  that  it  would  have 
warranted  a  rescission  of  the  contract  out- 
side of  its  expreaa  terms,  by  the  fact  that 
tlie  defendant  still  keeps  what  was  asaigned 
to  it.  On  February  15,  1838,  it  wrote  to 
Farrow  that  it  could  not  get  a  patent  that 
was  worth  a  pinch  of  snuflTi  but,  so  far 
from  tendering  a  reconveyance,  went  on  to 
■ay  that  If  the  work  which  the  company 
was  turning  out  "holds  up  all  right,  we  may 
be  able  to  work  your  brake  in  with  ours,  but 
as  to  this  it  is  uncertain  and  we  doubt  it." 
Of  course  the  defendant  could  not  rescind 
the  contract  without  returning  what  it  hod 
received  under  it  So  the  contract  remained 
in  force.  See  United  Blates  v.  Barvey  Steel 
Co.  196  U.  a.  310,  316,  316,  40  L.  ed.  402, 
403,  25  Sup.  Ct  Rep.  240. 

We  come  back  to  the  construction  of  the 
contract.  The  royalty  is  to  be  paid  on  the 
"invention  above  referred  to."  The  use  of 
the  word  "invention"  does  not  open  the 
state  of  the  art  and  allow  the  defendant  to 
meet  the  plaintiff's  claim  by  proving  that  heu 
had  invented  nothing  new.  The  royalty  li^ 
to'be  paid  on  the  invention  described  in  the* 
specified  applicntions — that  is  to  say,  on  the 
contrivances  there  described — unless  and 
until  there  is  final  adverse  action  by  the 
Patent  Office.  That  is  the  measure  of  the 
defendant's  self- protect! on.  It  could  not 
have  asked  or  been  allowed  more.  For  it 
took  an  assignment  of  Ir'arrow's  right,  titl^ 
and  interest,  took  charge  of  bis  applications, 
and  agreed  to  defend  the  invention  against 
infringement,  which,  of  course,  involved 
maintaining  its  novelty  and  patentability. 
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It  bad  bU  Farrow's  luteresta  fa  Iti  luuids, 
-and  it  took  the  risk  of  thdr  worth,  neept 
a«  a^inst  what  tlie  Patent  Omce  might  ilo. 
It  thcnild  be  repeated  that,  m  far  aa  the 
■oompany  made  any  device  embodying  Far- 
row's invention,  t^  the  fair  conatruction  of 
Its  express  covenant  it  was  bound  to  ao- 
count,  whether  the  manufacture  was  oi 
siblj  Farrow's  or  not,  and  be  was  not  left 
merely  to  an  action  for  such  damages 
-be  could  prove. 

On  tbe  other  hand,  tbe  contract  was  i 
made  on  the  footing  that  no  coaster  or  no 
-combination  of  coaater  and  brake  ever 
been  invented,  and  that  tbe  whole  field  be- 
longed to  Farrow,  Both  parties  knew  some- 
-thing  of  the  state  of  the  art.  The  very  facts 
wbieh  show  that  they  stood  on  an  equal 
footing,  and  that  the  cnmpanj  was  not  de- 
-ceived  by  Farrow,  show  that.  The  con- 
tract shows  the  bame  thing  on  its  face.  It 
recites  that  Farrow  bos  invented  not  n 
mecbanism  for  coasting  and  braking,  but 
an  improvement  pertaining  to  such  mechan- 
ism. It  was  a  contract  having  dednite  ref- 
erence to  tbe  course  of  tbe  Patent  Office, 
•sd  was  for  the  contents  of  the  application 
already  filed.  Tbe  application  recognizes 
"tbe  existence  of  coasters.  So  that  the  con- 
tract only  embraces  what  the  parties  reason- 
ably may  he  understood  to  have  expected  to 
be  patented.  Furthermore,  the  provision  for 
the  cessation  of  payments  on  final  adverse 
action  must  be  applied  to  such  claims  as 
were  rejected  for  want  of  novelty ;  onci,  alter 
■ucli  lejection.  Farrow  can  moke  the  de- 
fendant account  only  for  the  use  of  devices 
embodying  what  remained  of  bis  claims. 
Obviously,  also,  tbe  fact  that,  subject  to  the 
gg  foregoing  qua!  ifi  cat  ion  a,  the  defendant  took 
iptbe  risk  of 'the  value  of  Farrow's  alleged 
invention,  even  when  coupled  with  its  cove- 
nant to  use  due  business  diligence  in  pushing 
their  sale,  did  not  preclude  It  from  using 
any  later  invention,  if  one  were  made  which 
superseded  Farrow's  and  did  not  embody  it. 
Due  business  diligence  would  not  require  it 
to  enter  int4>  a  hopeless  contest,  and  would 
not  prevent  it  from  avoiding  such  a  cou' 
test  by  purchase.  In  that  event  it  would 
not  be  secountable  to  Farrow  for  royal- 
ties on  the  new  machine.  See  Tkorn  Wire 
Etdgt  Co.  V.  Waahhum  A  M.  Mfg.  Co. 
lEB  U.  B.  423,  40  L.  ed.  205,  16  Sup.  Ct 
Bep.  H. 

Applying  this  construction  to  the  caae, 
there  is  little  difficulty  in  arriving  at  our 
Judgment  Tbe  defendant  at  the  original 
bearing,  when  the  first  Morrow  device  alone 
was  In  question,  offered  no  evidence  to  oon- 
trovert  that  of  the  plaintiff's  expert  that  it 
was  a  palpable  attempt  to  evade  Farrow's 
rigfata.  Its  argument  upon  that  point  ba- 
irn a  depended  largely  upon  the  conten- 


tion that,  In  view  of  tha  state  of  th*  ur^ 
Farrow's  claims  must  be  narrowly  limited, 
and  gave  too  little  effect  to  the  contract. 
It  is  evident  from  the  latter  as  well  as 
from  tbe  evidence  that  «  patent  of  a  cei^ 
tain  breadth  was  expected.  Tbe  plaintiff, 
on  the  other  hand,  did  not  chiefly  rely  upon 
maintaining  that  the  second  device,  E  10, 
would  have  been  an.  infringement  of  anf 
patent  that  the  contract  can  be  taken  to 
have  contemplated,  but  depended  mainly 
upon  construing  the  contract  as  binding  the 
defendant  to  pay  royalties  if  any  other  than 
Farrow's  braking  and  coasting  device  were 
used.  Therefore  a  summary  statement  of 
the  nature  of  the  different  devices  is  all 
that  is  neceesuy  to  complete  our  disposi- 
tion of  tbe  cue. 

In  Farrow's  application  and  Morrow's  first 
device  there  was  tbe  same  clutch  mechanism 
on  the  rear  wheel  to  permit  coasting,  and 
in  both  a  contrivance  for  bringing  a  brake 
shoe  to  bear  upon  the  rear  wheel  by  back 
pedaling.  Farrow  accomplished  this  re- 
sult by  means  of  a  hood  pivoted  to  the  bicy' 
cte  frame,  embracing  the  upper  run  of  the 
chain  and  having  a  pivoted  tooth  or  pawl. 
With  the  hood  is  connected  a  rod  having 
the  brake  shoe  on  its  aid.  Back  pedaling, » 
causing  the  chain  to 'slacken,  lets  it  drop  I? 
down  upon  the  pawl  and  engage  it,  and 
thereby  pulls  beck  the  hood  and  rod  and 
brings  the  brake  shoe  to  bear.  By  a  sec- 
ond device,  which  the  detendant  is  not  in 
a  position  to  say  was  not  patentable,  th» 
brake  was  applied  by  the  front  instead  of 
the  rear  sprocket  wheel,  which,  in  cass  of 
back  pedaling,  engaged  a  lever  and  put  on 
the  brake.  Morrow  used  the  front  sprocket 
wheel  and  made  it  apply  a  lever  with  a 
brake  shoe  by  means  of  a  dutch.  The  de- 
tails of  the  means  of  application  differ,  but 
it  cannot  be  doubted  that,  assuming  the 
novelty  in  Farrow's  invention  which  the 
contract  assumes.  Morrow,  in  the  language 
of  the  contract,  was  embodying  that  inven- 
tion. It  covered  the  very  thing  which  Far- 
row's invention  was  expected  and  mainly 
relied  on  to  supply.  Taking  into  account 
the  fact  that  the  defendant  did  not  make 
due  efforts  to  carry  out  bis  application,  and 
that  it  certainly  does  not  appear  tliat  the 
Morrow  device  was  so  much,  if  at  all,  bet- 
ter than  Farrow's,  that  due  business  dili- 
gence did  not  require  tue  company  still 
to  push  tbe  latter,  we  are  of  opinion  that 
on  this  item  it  properly  was  held  to  account. 

Farrow  also  embraced  a  hub  brake  in 
his  applications.  One  of  liis  devices  was  to 
have  tiie  rear  sprocket  wheel  connect  with 
the  hub  of  the  rear  wheel  by  a  screw  clutch. 
When  the  sprocket  wheel  was  moving  for- 
ward it  was  screwed  into  fixed  connections 
with  tbe  bub.    When  tbe  pedals  were  held 
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tut,  M  u  to  lioM  tlu  aproefcet  wheel  also 
tut  tbrcragh  the  medium  of  the  ohain,  the 
blt^ole,  eontlnning  its  motion,  niuerewed 
the  tprodcet  wheel  tram  the  bub,  diaconuect- 
ed  It,  and  coaited.  Back  pedaling  bronght 
a  projection  on  a  apring  in  and  attached 
at  one  end  to  the  rear  Hprocket  and  encir- 
ding  the  hub,  into  contact  with  a  fixed 
point  on  the  frame,  and  tbui  caused  the 
spring  to  embrace  the  hub  so  long  as 
pressure  was  applied.  On  the  pressure  be- 
ing released,  the  apring  expanded  and  al* 
lowed  the  hub  to  rbvolve  looself  within  it. 
In  the  coasting  or  braking,  it  will  be  seen, 
the  eprocket  wheel  was  moved  along  its 
axis  a  short  dietanoe  outward  from  the  rear 
wheel,  thus  giving  a  slant  to  the  ehain. 
«  When  a  forward  movement  waa  resumed,  the 
Ptendency'of  the  chain  under  the  pressure 
upon  it  to  get  bade  into  a  straight  line  waa 
enough  to  carr;  the  sprocket  wheel  inward 
again  upon  its  axis  so  as  to  lock  it  once 
more  to  the  rear  wheel  by  the  screw  dutch. 
There  are  further  details  but  this  simple 
outline  is  enough'  for  our  purposes,  which 
ara  011I7  those  of  broad  comparison  and 
contrast. 

In  Exhibit  B  10  the  characteristic  later- 
al motion  of  the  sprocket  whed  on  the  ex- 
tension of  the  hub  does  not  appear,  and 
neither  Farrow's  rotating  brake  spring  nor 
his  lever  ia  used.  The  engagements  are 
effected  by  the  movement  of  a  dutch  ring 
with  cam  inclines,  the  sprocket  wheel  hav- 
ing co-operating  cam  iacUnea.  When  the 
eprocket  wheel  movea  forward,  Uie  latter 
cam  inclines  ride  upon  the  former,  force 
the  clutch  ring  inward,  and  allow  it  to 
grasp  the  hub  b^  friction,  and  revolve  wiUi 
It.  On  bade  pedaling  the  square  shoulders 
of  the  cam  inclines  edgage,  the  clutch  ring 
ts  moved  backward  with  the  sprocket  wheel, 
and  cam  inclines  on  the  inner  side  of  the 
ring  force  a  brake  ring  inward  into  a  hol- 
low conical  brake  shoe  connected  with  the 
frame  of  the  machine,  and  having  no  rotary 
movement.  The  brake  shoe  thus  ia  forced 
inwardly  Into  a  brake  cup  and  effects  the 
braking  by  ita  friction.  In  this  east 
in  the  former,  a  general  indication  of  the 
nature  of  the  device  is  sufficient  on  the 
question  whether  the  latter  embodies  the 
former  in  the  sense  of  the  contract  This 
question  ie  answered  hj  the  description 
which  we  have  given.  It  Is  true  that  in 
both  the  sprocket  wheel  ia  arranged  to  en- 
gage or  disengage  with  the  main  wheels 
of  the  machine,  to  allow  coasting  and  to 
brake  by  a  reverse  action  of  tbe  rider's  feet. 
But  the  methods  by  which  these  results  are 
accomplished  are  ao  different  that  it  is 
only  on  the  assumption  that  Farrow  was. 
In  the  broadest  tense,  a  pioneer,  and  had 
covered  tbe  whole  ground,  or  at  least  that 


the  eontraet  put  him  In  that  position  reU- 
Uvely  to  the  defendant,  that  the  daim  in 

ipect  of  E  10  could  be  allowed.  It  ia 
not  pretended  that  Farrow  occupied  such  « 
poeltion  sa  an  inventor,  and  our  conatruo- 
tion  of  the  contract  does  not  give  it  the  ^ 
supposed  extent.  The  auditor  found  that  a 
there  waa  a*radical  difference  between  the  • 
contrivances  in  construction  and  operation, 
and  there  has  not  been  and  could  not  be  a 
finding  to  tile  contrary.  The  ground  on 
whidi  the  account  was  ordered  was  that 
the  contract  required  it,  notwithstanding 
all  tbe  difference  which  the  auditor  found. 
We  could  not  come  to  that  coaoluaion  un- 
less we  at  least  were  aatisfled  that  it  was 
inconsistent  with  due  business  diligence  in 
pushing  Farrow  for  the  defendant  to  take 
up  with  E  10.  Hie  witnesses  pointed  out 
important  aupwioritles  in  the  latter,  which 
we  need  not  repeat,  in  the  way  of  avoiding 
dogging  by  mud  or  ice,  in  applicability  to 
a  chainless  madiine,  in  more  immediate 
and  eertain  operation,  and  in  requiring  a 
less  continuous  oxerciee  of  force.  On  thesa 
points  they  were  not  contradicted.  If,  as 
we  think,  E  10  did  not  embody  Farrow's  in- 
vention, and  if  the  company  reasonably  and 
honestly  thought  it  a  better  thing,  it  had 
a  right  to  do  what  it  did.  We  cannot  aaj 
that  it  waa  not  warranted  in  its  preferenoe 
of  E  10,  or  that  it  was  not  honest  in  ita 
choice.  It  follows  that,  with  regard  to 
this,  the  decree  must  be  reversed. 

There  waa  evidence  that  the  defendant 
had  sold  out  to  another  company  of  a  near- 
ly similar  name.  It  Is  enough  to  say  that 
it  does  not  appear  that  the  defendant  ia 
not  still  in  azistenoe,  but,  on  the  contrary, 
it  would  seem  that  Uie  corporation  still 
BSiata. 

DtOTM  retwraed  and  ease  remanded  with 
directions  to  reinstate  the  auditor's  first 
report  so  far  as  the  same  disallows  a  claim 
in  respect  of  E  10. 


CHARLES  DRESCHBL. 

Pnbllo  laadB— Fall  road  land  vruls— !■• 
detaattT  ■eleetloaa — neoeasltv  of  ap- 
pFoval. —  Nu  Interest  In  lands  wlttiln  tbe  In- 
demaitj  limits  of  tbe  land  grant  to  tbe  Nortb- 
em  FaclQc  Railroad  Compauf,  made  I17  the 
act  of  Julj  2.  1864  (IS  SIst.  at  L.  SdS.  Cbsp. 
SIT),  was  ncqulpcd  by  Ihst  company  by  vlr- 
tae  of  a  flling  of  lis  list  of  wleetlons  of 
sneb  Isnds  to  aepply  deBclcDcles  wltblD  tb* 
plsca  limits,  bat  such  lands  remained  oiien  aa 
before  to  settlemeot  01  occupation  under  tb* 
pre-emption    or    homestead    laws    uatll    tbs 
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IN  ERROR  to  the  Supremtt  Gourt  ^  the 
State  of  Minnesota  to  review  ft  Judg- 
ment which  affiimed  ft  judgment  of  the  Die- 
tHct  Court  of  Ottertftil  Countj,  In  that 
■tat«,  in  favor  of  defendant  in  su  action  of 
ejectment.  Reveried  end  remanded  fOr  fur- 
ther proceedings. 

See  same  ease  below,  H  Uiim.  108,  ttS  N. 
W.  763. 

The  facts  ore  stated  in  the  opinion. 

lir.   Hosee   E.   OIspp    for   plsiutiff   iu 

Afr.  WiUlftn  E.  Hftle  for  defendant  iu 

f  '  Mr.  Justice  Hej-lftw  delivered  tJbe  opin- 
ion of  the  court: 

This  ease  was  tried  upon  a  stipulation  of 
fseta.  It  involves  the  title  to  the  nortbeaat 
quarter  of  the  soutlieast  quarter  of  section 
6,  township  133  north,  of  range  42,  we«t  of 
the  6th  principal  meridian,  Minnesota, 
which  is  situated  opposite  to  end  eotermi- 
noQS  with  a  part  of  the  line  of  the  North- 
em  Padfle  Railroad  aa  definitely  located 
on  the  Elst  day  of  November,  1871,  and  is 
witjiin  the  tnt  indemnltjr  limits  at  the 
grant  of  public  lands  made  bj  the  act  of 
Congress  of  July  2d,  1364,  In  aid  of  the  oon- 
■truction  hj  the  Northern  Pacific  Railroad 
Componjr  of  a  railroad  and  tel^raph  line 
from  Letce  Superior  to  Puget  sound,  on  the 
Fnciflc  coast.    13  Btat.  at  L.  365,  chap.  217. 

The  state  court  adjudged  that  plaintiff, 
Sjoli,  woe  not  entitled  to  the  land,  and  that 
the  defendant,  Dreschel,  who  aseerts  title 
under  the  railroad  company,  was  the  owner. 

From  the  numerous  eases  in  this  court 
relating  to  the  above  act  of  July  2d,  1864. 
the   following   propositions    are   to    be   de- 

That  the  railroad  company  will  not  ac- 
quire a  Tested  interest  in  particular  lands, 
within  or  without  place  limits,  merely  by 
filing  a  map  of  general  route  and  having'  the 
tame  approved  by  the  Secretary  of  the  Inte- 
rior, although,  upon  the  dtfinite  location  of 
its  line  of  road,  and  the  filing  and  accept- 
ance of  n  map  tJtereof  in  the  offlce  of  the 
Commissioner  of  the  General  Land  Office, 
the  lands  within  primary  or  place  limits, 
not  theretofore  reserved,  sold,  granted,  or 
otherwise  disposed  of,  and  free  from  pre- 
emption or  other  claims  or  rights,  become 
segregated  from  the  public  domain,  end 
no  rights  In  su^  place  land*  will  attach 


in  favor  of  a  settler  or  oeenpont  wlio  b» 
oomee  inob  after  definite  location; 

That  no  rights  to  lands  within  indemnity 
limits  will  attach  In  favor  of  the  railroad 
company  until  after  Belectione  made  by  it 
with  the  approval  of  the  Secretary  of  the^ 
Interior;  g 

*  That  up  to  the  time  such  approval  is  giv-* 
en,  lands  within  indemnity  limits,  although 
embraced  by  the  company's  list  of  selec- 
tions, are  subject  to  be  disposed  of  by  the 
United  States,  or  to  be  settled  upon  and 
occupied  under  the  pre-emption  and  home- 
stead laws  of  the  United  States;  and. 

That  the  Secretary  ot  the  Interior  bos  no 
authority  to  withdraw  from  sale  or  settle- 
ment lands  that  are  within  indemnity  limits 
which  have  not  been  previously  selected, 
with  bis  approval,  to  supply  deficiencies 
within  the  place  limits  of  the  company** 

Tbea*  principles.  It  would  seem,  make  it 
easy  to  determine  the  present  case,  the  ooo- 
trolling  facts  in  which  are  undisputed.    Let 

The  plaintiff,  SjoU,  a  qualified  entrymaa, 
Mttled  upon  the  land  In  dispute  in  1B84, 
with  the  intention  in  good  faith  to  perfect 
his  title  under  the  homestead  laws.  Ha 
grubbed  and  broke  about  2^  acres,  built  a 
house  and  stable  thereon,  and  moved  into 
the  house  with  his  family  on  the  4th  day  of 
October,  1884.  He  has  lived  upon  the  prem- 
ises continuously  with  his  family  ever  since 
that  time.  At  the  time  ot  the  bringing  <it 
this  action  be  bad  broken  about  22  acres, 
constructed  220  rods  of  fencing,  and  made 

tHewilt  T.  Scbolts.  180  D.  B.  136,  45  L.  ed. 
13,  21  Bap.  Ct.  Bep.  BOS ;  Nelson  v.  Northern 
P.  K.  Co.  188  U.  8.  109,  4T  L.  ed.  406.  23  Bup. 
Ct.  Kep.  302 ;  United  Btstei  v,  Nortbeca  P.  B. 
Co.  162  D.  B.  284.  296,  38  h.  ed.  443,  448, 
14  Bup.  Ct.  Rep.  e»8;  Northern  P.  B.  Co., 
SsDdert,  166  U.  B.  620.  634,  635.  41  L.  ed. 
1188,  1144,  17  Sop.  Ct.  Rap.  6T1 ;  Menottl  v. 
Dillon,  lOT  C,  B.  TOS,  4S  L.  ed.  833,  IT  Sap. 
CL  Bep.  MB ;  United  SUtes  v.  OieEon  &  C.  B. 
Co.  176  D.  B.  28,  42,  41  U  ed.  3S8,  364,  20  Sup, 
CL  Bep.  201 ;  St.  Paul  &  F.  B.  Co,  V.  North- 
ern P.  B.  Co.  139  D.  a  1,  B,  35  L.  ed.  77,  79, 
11  Sep.  Ct  Bep.  389 ;  Bt.  Paul  *  8.  C.  H.  Co.  v. 
WlQoas  A  8t  P.  B.  Co.  112  O.  B.  720,  726.  28 
L.  ed.  8T2.  8T4,  G  Sup.  Ct.  Rep.  334 :  Mlasautl. 
K.  A  T.  R.  Co.  V.  EonssB  P.  B.  Co.  OT  V.  S.  401. 
EOl,  24  U  ed.  lOOB.  1098 :  Cedar  Rapldi  A  U. 
BIrer  K.  Co.  v.  HerrlnE.  110  D.  8.  27,  2S  I.,  ed. 
66,  8  Sap.  Ct  Rap.  486;  Orlaaetl  v.  ChlcBRO, 
B.  I.  A  P.  B.  Co.  103  U.  B.  789,  26  L.  ed.  4D0: 
Kanwi  P.  B.  Co.  t.  Atcblson.  T.  A  B.  b\  B.  Co. 
112  U.  8.  414,  28  L.  ed.  704.  B  Sup.  Ct.  Rep. 
208 ;  Wllcoi  T.  Eaalern  Oregon  Land  Co.  176 
U.  S.  Bl,  44  L.  ed.  303,  20  Sup.  Ct.  Itep.  260; 
Northern  P.  B.  Co.  *.  Miller,  7  Land  Dec.  100, 
120;  Nortbem  P.  B.  Co.  v,  DsTla.  19  Land  Dec 
87,  90 :  Bplcer  T.  Northern  P.  B.  Co.  10  Land 
440,  443 :  Northern  P.  B.  Co.  T.  McCrlm- 
12  Land  Dec.  SS4 ;  Northern  P.  E.  Co.  v. 
Plumb.  16  I.end  Dec  SO. 
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bajmvtmuOa  of  flw  valna  of  9600.  In 
1B80  he  Applied  at  the  proper  loe^  land  of- 
ellM  to  make  eatiy  of  this  land  under  the 
Jf  liomeetead  lave.  That*  application  waa  re- 
jeeUd  tieeauee  the  land  was  then  erroneoue- 
iy  Bupposed  to  be  within  the  granted  limits 
of  the  St.  Paul,  Minneapolis,  1  Uanitoba 
Bailruail  Company.  No  appeal  from  that 
order  seems  to  have  lieen  teJcen.  But  Sj'oli 
did  not  abandon  the  land  or  his  claim  upon 
it;  (or,  in  1S9&,  and  relying  upon  his  settle- 
ment of  1884.  ho  apair.  applied  nt  thp,  prop- 
er land  office  to  enter  the  land  under  the 
homestead  laws.  Hie  application  was  re- 
■ieted  by  the  Noitheni  Pacific  Kailroad 
Company,  and,  upon  a  hearing  before  the 
local  land  oDice  as  between  him  and  that 
company,  in  March,  1S96,  the  case  was  de- 
dded  in  his  faTOr.  Subsequently,  SJoli  hav- 
ing made  his  final  proofs,  as  required  by 
the  homestead  laws,  a  patent  was  issued  to 
liim  under  daU  of  June  ISth,  I90I.  EU  ti- 
tle rests  upon  that  patent. 

Dreschel's  claim  to  the  land  ariseiout  of  k 
contract  made  by  him  April  21at,  1900,  with 
the  Northern  Pacific  Railway  Company,  by 
which  that  corporaUon  agreed  to  aall  to 
him  the  land  in  question.  Tlie  partied 
agree  that  that  company  succeeded  to  whet- 
ever  rights  belonged  to  the  Northern  Pacific 
Bail  road  Company. 

If  tlie  railway  company'  was  not  entitled 
to  the  land  aa  between  it  and  Sjoll, — if  it 
had  no  interest  to  sell, — then  the  defenilant 
Dreschel  has  no  claim  as  between  himself 
and  the  plaintiff. 

We  have  seen  that  Sjoli'a  settlement  np- 
«n  the  land  was  in  1834,  and  his  original 
application  to  enter  it  was  In  1B89;  irhere- 
as,  the  railroad  company  made  and  filed  its 
Hat  of  selections  of  lands  within  indemnity 
limits  to  supply  allied  deficiencies  in 
place  limits  in  186S,  Sjoli  being  still  in  oceu- 
pan(7  of  the  land.  But,  as  already  stat- 
ed, the  result  of  the  cases  in  this  court  is 
that  the  railroad  company  did  not  acquire 
an  interest  in  any  particular  lands  within 
the  indemnity  limits  merely  by  filing  its 
lists  of  selections,  nor  until  its  selections 
were  approved  by  the  Secretary  of  the  lute- 
in MuMtr  v.  MoRm,  38  Minn.  409,  411, 
36  N.  W.  103,  the  supreme  court  of  Minne- 
sota  had  occasion  to  construe  the  act  ol 
«  Congress  granting  lends  in  aid  of  the  Chi- 
•  eago,  St  Paul,  MinneapoliS'ft  Omaha  Rail- 
way Company.  That  act  provided  among 
other  tilings  that  it,  when  the  line  of  rnil- 
Toad  should  be  definitely  fixed,  the  United 
States  have  sold,  or  rights  of  pre-emption 
■hould  have  attached  to  any  sucb  granted 
sections  or  parts  thereof,  Hien,  in  lieu  there- 
of, anj  agent  to  be  appointed  by  the  govern- 
or might  sdeet,  lubjeiBt  to  the  approval  of 


de  8eeretat7  of  tht  Interior,  from  fht 
lands  of  the  United  StatM,  so  mndi  land  as 
should  be  equal  to  those  aold  or  pre-empted, 
etc  Chief  Justice  GilAllan,  speaking  for 
that  oourt,  said;  "As  to  the  lands  in  place, 
the  title  attached  upon  the  definite  location 
of  the  line  of  rood.  As  soon  as  that  was 
done,  tJie  acts  pointed  out  the  lands.  As  to 
those  to  be  taken  for  deficiencies,  it  was 
necessary  that  something  more  than  fixing 
the  line  of  the  road  ebould  be  done;  it  was 
necessary  that  there  should  be  a  selection, 
and  on  approval  of  such  selection  I^  the 
Secretary  of  the  Interior.  Until  that  was 
done,  the  title  granted  did  not  attach  ta 
any  lands  outside  of  the  10-section  [placo} 
limit."  Id  the  later  cose  of  R«uer  v.  Car- 
ney, 52  Minn.  397,  400,  G4  N.  W.  89,  re- 
ferring to  the  grant  of  1864  to  the  North- 
ern Pacific  Railroad  Company,  the  same 
court  laid:  "The  selection  of  indemnity 
lands,  whidi  was  to  be  mode  'under  the 
direction  of  the  Secretary  of  the  Interior' 
(13  Stat  at  L.  397,  chap.  217,  f  3)  did  not 
haoome  effectual,  nor  did  the  title  pass  from 
the  United  States,  at  least  until  the  seleo- 
tion  was  approved,  or  in  some  way  sanc- 
tioned by  the  Secretary  of  the  Interior," 
etc.  These  cases  are  in  accord  with  the  de- 
cisitms  of  this  court  above  cited. 

Now,  it  is  stipulated  in  this  cose  that  Oi» 
Secretary  of  the  Interior  has  never  ap- 
proved the  selection  by  the  railroad  com- 
pany of  the  land  here  in  queetion  to  sup- 
ply defldendee  in  place  limits.  So  tha^ 
when  Sjoli  settled  upon  tite  land,  it  was,  so 
far  as  the  railroad  company  was  concerned, 
part  of  the  unappropriated  public  lands 
open  to  settlement  under  the  homestead 
laws.  The  railroad  company  had  no  direct 
legal  Interest  in  it.  The  oompany's  unap- 
proved selections  did  not,  therefore,  stand 
in  the  way  of  the  lands  being  occupied  and  ^ 
entered  under  the  homestead  laws,  ^e  v 
mero  filing  of  its  lists  of  selections  of*{n-* 
deomity  lands  did  not  have  the  effect  to 
exclude  them  from  occupancy  under  the  pre- 
emption or  homestead  laws.  On  the  con- 
trary, notwithstanding  the  filing  of  such 
lists,  they  remained  open,  as  before,  to  set- 
tlement or  occupancy  under  those  laws,  un- 
til the  selections  were  forioiilly  approved 
by  the  Secretary  of  the  Interior,  and  the 
lands  withdrawn  from  settlement  or  sale. 
No  such  approval  over  occurred. 

It  results  that  the  patent  issued  to  SjoU 
is  evidence  of  the  better  title  and  must  pro- 
vail.  His  settlement  upon  the  land,  witk 
the  intention  to  perfect  his  title  under  the 
homestead  laws,  was  not  a  violation  of  the 
act  of  1BS4.  On  the  contrary,  he  thereby 
acquired,  within  the  meaning  of  the  act  of 
1884,  a  claim  upon  the  land  which  was  per- 
fected by  Oie  patent  issued  to  him  hy  tli* 
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United  StatM.  The  learned  state  oonrt 
erred  In  not  so  holding,  and  in  adjudging 
that  the  Northern  Faciflo  Railiray  Company 
acquired  an  interest  in  the  land  iiomadiately 
upon  filing  ite  list  of  eelectioas,  and  that 
the  defendant  in  error  wai  the  owner  of  iL 
Tbn  relief  asked  bf  the  plaintiff  should 
have  been  granted. 

The  judgment  of  the  Supreme  Court  of 
Minnesota  is  reversed  and  tiie  cause  re- 
manded for  further  proceedings  not  incon- 
eiatent  with  tbie  opinion. 

Beoated. 


(199  U.  &.  GTD) 

KDSSIAJf-AMERICAlT^XCKINa    COM- 
FANT.  Appt., 


UNITED  8TATB& 


L  Fnbllo    lani 


-rishta    of    settle  ra    In 

o  Inteatlon  sd  tbe  part  of  Coa- 
gnta  to  permit  rlgbti  to  pablic  landa  Id  AIhh- 
ka  to  b«  tnltUted  bj  a  lettlemeDt  mRde  after 
tbe  enaiitmeut  of  tbe  act  of  Uaj  11,  1S84  (2S 
Btat.  at  U  24.  cbapL  G3),  on  t>e  latliered  from 
Oie  pntTlilon  of  |  8  of  tbat  act  Uiat  "the  In- 
dlaDH  or  otber  ppraODs  la  said  district  iliell 
not  ba  dtsturbed  Id  tbe  poBOeslan  of  anj 
landa  actaellr  In  tbeir  tue  or  occupation,  or 
BOW  dalDied  bj  tliem,  but  tbe  tanoa  under 
wUch  meh  penone  ini7  acquire  title  to  lucb 
lands  [■  reaerved  for  fators  lasUlatlon  bj  Con- 
trees,"  espectattj  wben  considered  iritb  a  sab- 
■equent  claose  of  tbat  section  that  "nothlnE 
contained  In  this  act  sball  be  construed  to  put 
la  fores  In  said  district  the  (eneral  land 
laws,"  and  with  the  provision  of  |  IS  lor  the 
appolDtmeat  of  a  cooiinlssion  to  report  the 
tacts  to  enabla  CoDEreu  to  determine  what 
Umltattons  or  conditions  should  be  Imposed 
wben  the  lend  iawe  sboald  be  eitsnded  to  the 
district 

&  Pablle  lasda— aettlera  In  Aluka^-Ma- 
•rVBtlaa  fop  Ash-oiiltiire  statloB. — 
An;  rlgbt*  preTiousI;  acquired  onder  the  act 
of  March  3,  1S91  (SD  Stat,  at  h.  1100,  chsp. 
E«),  H  U.  U.*  br  Bsttlsmeat  upon  and  surrer 
at  put>llc  lands  Id  Alaska,  were  terminated  b; 
the  proclamation  of  the  President  that  the 
lead  In  queetlon  wss  raseired  for  the  puipoee 
of  establlablcK  a  flsh-cniturs  station,  In  ac- 
cordance with  the  declaration  of  |  II  of  that 
act,  that  tbe  proTlBlons  of  tbe  two  preceding 
Bsetlons  sball  not  be  so  construed  as  to  war- 
rant the  sole  of  tnj  lands  belODglnK  to  the 
United  Btata  which  shall  ba  raesrved  for 
public  purposes  or  selected  for  flsh  culture 
stations. 

C  pnbllo  lands— trCBvasBCra—reco'rery 
for  Iniurovenienls^'Tlie  value  of  Im- 
proTements  made  on  public  lands  In  Alariia 
by  a  mere  trespasser,  occupjlDg-  the  land 
withoDt  e  shadow  of  title,  cannot  be  recor- 
ded from  the  United  States  upon  the  setec- 
UOD  of  tbe  land  In  question  bj  the  ■orern- 
■cot.  In  aecordsDce  wltb  the  act  of  Uarcb 

■D.  a.  comp.  8t  im,  pp.  iKt,  un. 


APPEAIj  from  the  Court  of  Claims  to  re- 
view B  judgment  rejecting  a  claim  for 
the  value  of  improvements  erected  on  pub- 
lic lands  in  Alaska  which  have  been  selected 
by  the  govemment  for  e  Ssh-oulture  station. 
Sfflrmed. 
See  same  ease  below,  39  Ct  GL  460. 

Statement  by  Mr.  Justice  Browai 
Thie  is  an  appeal  from  a  judgment  of  U>e^ 
court  of  claims,  rejecting  a  claim  of  the  >> 
Kussian- American  Packing  Company*  for* 
the  value  of  certain  Improvements  erected 
by  it  on  the  island  of  Afognak,  off  the  coast 
of  Alaaka,  The  packing  company  was  in- 
corporated in  18S9,  under  the  laws  of  Cali- 
fornia, for  the  purpose  of  carrying  on  the 
business  of  paddng  salmon  on  tbe  is- 
land of  Afognak;  and  for  tbat  purpose  pur- 
(diaaed  and  shipped  materials  for  a  canneiy 
and  buildings  to  be  used  in  canning  salmon, 
and  also,  without  authority  or  license  from 
the  United  States,  took  posaession  of  a  tract 
of  about  169.52  acres  of  laud,  and  erected 
thereon  buildings,  machinery,  etc.,  at  a  cost 
of  about  (45,000.  Prior  to  this  time  no  one 
had  been  in  possession  of  this  tract.  Claim- 
ants remained  In  possession  for  four  years, 
and  until  December  24,  1392,  and  carried  on 
a  canning  business  at  a.  profit  of  about 
(100,000,  about  (36,000  of  which  was  subse- 
quent to  the  passage  of  the  act  of  March  3, 
1891  [26  Stat,  at  L.  1095,  chap.  561,  U.  a 
Comp.  Btat  1901.  p.  1535]. 

On  April  1,  1892,  claimant  applied  to  the 
Surveyor  General  for  a  survey  of  the  tract, 
under  tbe  act  of  1801,  and  deposited  in  the 
subtreasury  at  San  Francisco  (433.S0,  as 
the  estimated  oost  of  such  survey.  The  sur- 
vey wa*  made,  was  approved  March  15, 
1693,  and  forwarded  to  the  Commissioner  of 
tbe  General  I^nd  Office.  Prior  to  December 
24,  1802,  the  tract  so  occupied  had  not  been 
reserved  by  the  United  States  for  fish  cul- 
ture or  any  other  purpose ;  nor  had  the  same 
been  purchased  or  applied  for  by  any  other 
person.  On  that  day  the  President  issued 
a  proclamation  [27  Stat,  at  L.  1052]  de. 
daring  the  whole  island  reserved  for  the 
purpose  of  establishing  therecm  a  United 
States  flsb-culture  station,  and  warned  all 
persons  to  depart  therefrom.  In  July, 
18D3,  claimant  was  Informed  of  this  proc- 
lamation by  agents  of  the  govemment,  and 
ordered  to  leave  the  island,  which  it  did. 
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Oor.  : 


Mid  liu  not  retornad  tiieretow  On  Juiiuuj 
15,  ISSG,  tfaa  CommlBBioiker  of  the  Oeneral 
lAnd  OSm,  in  pasting  npon  the  wamy 
tnnamitted  to  him,  kddresced  a  lettsr  to 
tlw  Burreyor  GensiiU,  ealliog  attention  to 
tba  Fraident'e  praelamation,  uid  rejected 
the  tPOTVtf  m  that  ground,  u  veil  aa  upon 
the  ground  that  the  rarref  vaa  not  in 
square  form,  as  required  hj  atatnte^    No 

t>  appeal  was  taken  from  lUe  dedslon. 

f  'The  court  found  as  a  ooncliuion  of  taw 
that  claimant  was  not  entitled  to  reoom- 
pense  for  the  Taiue  of  the  Improvements, 
nor  for  the  loss  of  proflte  arising  from  its 
removal  from  the  ialand,  but  was  entitled 
to  recover  the  amount  deposited  for  the  ex- 
penee  of  the  survey. 

UtMra.  jUexMider  BrlttoA  and  ^Idis 
B.  Browne  for  appellant. 

Mr.   Frederl^  DBOa«z«7  F»«st   and 
Airittant  A.ttom»]/  OeneraJ  Pradt  for  ap- 
^pellee. 

f  *  Mr.  Justice  Brown  delivered  the  opinion 
ot  the  court: 

It  is  well  understood  that  the  mere  settle- 
ment upon  public  lands,  without  taking 
some  steps  required  bj  law  to  iuitiata  the 
settler's  right  thereto,  is  wholly  inoperaUve 
«■  against  the  United  Btatae.  Landsdale  v. 
Ooniels,  100  U.  S.  113,  110,  2S  L.  ed.  687, 
BBS;  Uaddox  v.  Bunham,  IS6  U.  S.  6U, 
39  L.  ed.  527,  15  Sup.  Ct.  Kep.  448;  Vorth- 
em  P.  R.  Co.  v.  Colfium,  184  U.  S.  383,  41 
L.  ed.  479,  17  Sup.  Ct  Rep.  08. 

Petitioner,  however,  bases  its  right  to  re- 
cover upon  certain  statutes  which,  it  ia  in- 
sisted, recognized  the  right  of  the  petition- 
er to  settle  upon  this  island  and  make  the 
improvements    in    question.    The    first  of 
these  is  the  act  of  May  17,  1884,    "provid- 
ing  a   civil    government   for   Alaska"    (23 
Btat.  at  L.  24,  chap.  53),  wherein  it  was  en- 
acted by  I  8  "that  the  Indians  or  other  per- 
sona in  said  district  shall  not  be  diaturbed 
^In  the  possession  of  any  lands  actually  in 
*•  their  use  or  occupation,  or  now  claimed  by 
*  them,  but  the  terms  under  which  such  per- 
sons may  acquire  title  to  such  lands  Is  re- 
served for  future  legislation  by  Congress." 

It  ia  quite  clear  that  this  section  simply 
recognized  the  rights  of  such  Indians  or 
other  persona  as  were  in  posseBsion  of  lands 
at  the  time  of  the  passage  of  the  act,  and 
resen'cd  to  them  the  power  to  acquire  title 
thereto  after  future  legislation  had  been  en- 
acted by  Congress.  As  the  petitioner  did 
not  tiike  possession  of  this  land  until  five 
years  after  the  act  of  1884  was  passed,  it 
was  a  mere  trespasser,  and  not  ia  a  posi- 
tion to  avail  itself  of  any  contract  which 
might  be  extorted  from  the  language  of  the 
act  in  favor  of  the  Indians  or  other  persons 


who  might  have  been  in  penseartda  ef  tt« 
land  at  the  passsge  of  the  acL 

That  this  act  was  intended  merely  as  ■ 
preliminary  to  fnture  legislation  and  fe* 
the  temporary  protection  of  Indiana  and 
other  settlers  is  made  mon  manifest  by  | 
12  of  the  same  act: 

"That  the  Secretary  of  the  Interior  shall 
select  two  of  the  officers  to  be  appointed  un- 
der thia  act,  who,  toother  with  the  govern- 
or, shall  constitute  a  commission  to  exam- 
ine into  and  report  upon  the  condition  of 
the  Indiana  residing  In  said  territory,  what 
lands.  If  any,  should  be  reserved  for  their 
nse,  what  provision  shall  be  made  lor  their 
education,  what  rights  by  occupation  of  set- 
tlers should  be  recognized,  and  all  other 
facta  that  may  be  neceesary  to  enable  Oon- 
gresB  to  determine  what  limitations  or  oon- 
ditions  should  be  Imposed  when  the  land 
laws  of  the  United  States  shall  be  extended 
to  said  district." 

So  far  from  Congress  intending  by  thIa 
act  to  invite  a  settlement  upon  public  lands 
in  Alaska,  a  contrary  Inference  arisea  from 
a  subsequent  clause  of  1  8,  that  "nothing 
contained  in  this  act  aball  be  construed  to 
put  in  force  in  said  district  the  general  land 
laws  of  the  United  States." 

We  come  now  to  the  act  of  March  S,  1891 
(20  Stat,  at  L.  1100,  chap.  GSl),>i  12  af 
which  provides: 

"Sec  12.  That  any  citizen  of  the  United 
States  twenty-one  years  of  age,  and  any 
•Modatim  of  such  eltfiens,  and  any  corpo- 
ration incorporated  under  the  laws  of  tha^ 
United  States  or  of  any  state  or  territoijg 
of  the  United  States,  now*authorized  by  lair> 
to  hold  lands  in  the  territories,  now  or  here- 
after in  posseeaion  of  and  occupying  pubUs 
lands  in  Alaska  for  the  purpose  of  trade  or 
manufactures,  may  purchase  not  exceeding 
one  hundred  and  sixty  acres,  tn  be  taken  as 
near  as  practicable  in  a  square  form,  of 
such  land  at  two  dollars  and  fifty  cents  per 

Section  13  provides  for  a  survey,  a  de- 
posit of  the  coet  of  such  survey,  a  report  to 
the  Commissioner  of  the  General  Land  Of- 
fice, and  an  approval  by  him  of  the  survey, 
and  for  the  final  issue  of  the  patent.  See- 
tion  14  of  the  act  is  important,  and  reads 
as  follows: 

"Sec.  14.  That  none  xA  the  provisions  of 
the  last  two  preceding  sections  of  this  act 
shall  be  so  construed  as  to  warrant  the  sals 
of  any  lands  belonging  to  the  United  States 
.  .  .  to  which  the  natives  of  Alaska 
have  prior  rights  by  virtue  of  actual  occu- 
pation, or  which  shall  be  selected  by  the 
United  States  Commissioner  of  Fish  and 
Fisheries  on  the  island  of  Kadiak  and  Afog- 
nak  for  the  purpose  of  establishing  fish- 
culture   stations,    .    .    .    and  there  shall 

<  U.  S.  Comp.  St.  1*01.  pp.  IW.  140. 
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inmncsoTA  nunr  oo.  t.  euks. 


W  TBWTTSd  In  Mil  pataati  Uraed  nndar  the 
proriaiona  of  the  lajt  tvo  preoediog  weti(His 
the  right  of  tlie  United  SUtea  to  r^ulato 
the  taking  of  lalmoa  and  to  do  ill  things 
necesaai;  to  protect  and  prerent  the  de- 
atmeUon  of  aalmon  in  all  the  watera  of  the 
landa  granted  frequented  bf  salmon." 

Even  If  I  U  hftd  not  been  enacted.  It 
would  not  follow  that  petitioner,  by  ||  12 
And  13,  became  entitled  to  ft  patent  of  the 
United  Statea  by  procuring  a  aurrey  of 
■noh  landa.  Wb  liave  had  oecaslon  in  aer- 
eral  casea  to  hold  that,  although  the  occupa' 
tion  and  cultivation  ot  public  landa  with  a 
Tiew  to  pre-empti(Hi  eonfera  a  preference 
over  othera  in  tiie  purchaae  of  audh  lands  by 
the  bona  flde  aettlar,  which  wUl  enable  him 
to  protect  hia  possession  against  other  indi- 
Tiduals,  it  does  not  confer  a  vested  right  as 
against  the  United  States  in  the  land  so 
occupied.  Such  a  vested  right,  under  the 
pre-emption  lawa,  is  only  obtained  when  the 
pnrchaae  money  has  been  paid,  and  teceipt 
*from  the  proper  land  oCBcer  given  to  the 
f  pnrohaser.  •  Until  this  hM  been  done  it  fs 
competent  for  Congreet  to  withdraw  the 
land  from  entry  and  sale,  thoo^  this  may 
defeat  the  inchoate  right  of  the  aettlet. 
Friabi«  T.  Whitneg.  B  Wall  187,  ID  L.  ed. 
868.  When  tfaia  payment  ia  made,  the  other 
prarsquiaitea  having  been  complied  with,  tiie 
settler  ia  then  entitled  to  a  «ertifica.te  of 
«ntt7  from  the  local  land  office  and  olti- 
saately  to  a  patent.  YosemiU  Valley  Caaa 
{Butchinga  v.  Lmo]  16  WalL  77,  87,  21  L. 
•d.  S2,  85;  Campbell  X.  Wade,  132  U.  S.  38, 
83  L.  ed.  242,  10  Sup.  Ct  Kep.  9;  Shiver  v. 
United  States,  159  U.  S.  491,  40  L.  ed.  231, 
16  Sup.  Ct  Bcp.  M. 

The  oaae  of  £<vlle  t.  Arkatuat,  9  How. 
SI4,  13  L  ed.  1S3,  Is  much  relied  upon  by 
the  petitioner  and  Is  carefully  criticized 
and  distinguished  by  Mr.  Juatioa  Field  in 
the  Fosamtle  ValUy  Case.  In  that  case 
proofs  were  taken  and  decided  both  by  tbe 
n^et«r  and  the  receiver  of  the  land  oDoe 
.to  be  eulQcient,  and  the  money  was  paid  by 
the  claimant,  and  received  by  the  oommia- 
■ioner;  but,  through  miaoonduct  or  neglect, 
the  registor  refuaed  afterward  to  permit 
daimant  to  enter  the  section,  and  it  waa 
held  that  the  right  of  the  pre-emptor  thua 
acquired  could  not  be  impaired  by  a  selec- 
tion of  land  by  a  anbsequent  act  of  Congress. 
Commenting  on  thia  case  Mr.  Justice  Field 
obaervad  in  tbe  Yoeemiie  yolley  Coia  (p. 
B3,  L.  ed.  87)   that^ 

"The  whole  difficulty  in  the  argument  of 
the  defendant's  counsel  ariaea  from  hia  con- 
founding the  distinction  made  in  all  the 
eaaea  whenever  necessary  for  their  decision 
between  the  acquisition  by  the  settler  of  a 
legal  right  to  tbe  land  occupied  by  him  aa 
■igainat  the  owner,  tlie  United  Statea,  and 


the  acqniaition  by  him  of  a  legal  rigU  m 
against  other  parties  to  be  preferred  in  its 
purcliaae  when  the  United  States  have  deter- 
mined to  aeU.  It  eeoms  to  us  little  Ism 
than  absurd  to  say  that  a  settler  or  any 
other  person,  by  acquiring  a  right  to  be  pre- 
ferred in  the  purchase  of  proper^,  provid- 
ing a  sale  ia  made  by  the  owner,  thereby  a> 
quins  a  right  to  compel  the  owner  to  sell, 
or  Boeh  an  interest  in  the  property  as  to  de- 
prive the  ownv  of  the  power  to  control  its 
disposition." 

But  If  there  were  any  doubt  r^ardiag 
the  rights  of  the  petitioner  in  connection 
with  the  above  case,  they  are  completdy  re-^ 
solved  by  the  language  of  i  14  of  the  act,^ 
which  declarcs'that  the  provisions  of  the* 
preceding  sections  shall  not  be  so  oonatrued 
aa  to  warrant  the  aalee  of  any  landa  be- 
longing to  the  United  SUtes  which  shall  be 
reserved  for  public  purposes,  or  selected  by 
the  Oommiaaioner  of  Fish  and  Fisheries  on 
the  Islands  of  TTa^iiiir  ud  Afognak,  for  the 
purposes  of  establishing  a  Bah-culture  at*- 
tion.  Aa  the  President  exerdaed  the  rights 
thua  reaerved,  and  dedared  the  whole  island 
appropriated  for  the  purpoae  of  establishing 
a  flsh-culture  atatlon,  and  warned  all  per- 
aona  to  depart  therefrom,  it  ia  dear  that  the 
rights,  if  any,  previously  acquired  by  the 
aettlement,  were  terminated  1^  the  proela- 
mation.  FeUtioner  gained  no  additional 
conalderatlon  from  the  improvcmenta  put 
up<Hi  the  land,  since,  if  for  no  other  reason, 
these  were  made  prior  to  the  act  of  1891, 
when  it  was  a  mere  trespasser,  and  occupy- 
ing the  land  without  a  shadow  of  title. 

Affirmed. 


UniTED  Statxs. 
[No.  8S.] 

Pn  CuxiAv. 

This  case  depends  upon  a  aimllar  state 
of  facts,  involves  the  aame  question  of  law, 
and  is  alao  affirmed. 

See  same  case  below,  39  CL  CL  S06. 

'  <1BS  U.  a,  BM) 

MINNESOTA   IRON    COMPANY,   Plff.   (» 


MABK  M.  KLINE. 

Cenadtnt  tonal  law— eqaal  proteollon  Bf 
the  lawa — lefctatatlvc  Bbrocatlon  of 
tellow-aervaKt  r«Ier-.Tha  eqcal  protee- 
tloD  of  tbe  lawa  ta  not  dsnled  by  coDstrulns 
the  proTlso  eiceptler  ease*  of  Injurlea  eos- 
talned  by  rallwaj  emploTcca  ~wh|]e  aiigaxetf 
In  til*  eoaatractloD  at  a  oen  road  oc  anf  part 
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Oor.  1 


tbanot  not  open  to  pnblte  tn.v«l  or  qm," 
tront  tbe  prorlilonj  of  Hlun.  Oan.  Stat.  1884, 
I  3TQI,  BbroEStlDC  tbe  fsllow^iarTUit  rnlc, 
•■  odIj  Bzcmptlni  Incomplete  nllioads,  uid 
therefore  b«  not  eicepttns  from  tbe  opera- 
tion o(  the  itatute  an  aeeldent  on  a  narrow- 
gauge  tract  on  vhlcb  dump  cars  were  ran  bj 
■  mlDlDS  cOtDpan;  for  tbe  purpose  of  etrlp- 
plDg  the  tartb  from  tbe  surface  of  tti  mine. 

[No.  86.1 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
reversing  a  judgment  of  the  District  Court 
of  the  County  of  St.  Louis,  in  that  atate,  in 
favor  ot  defendant  in  an  action  to  recover 
damngea  for  personal  injuriea,  and  remand- 
ing the  cause  tor  judgment  in  plaintiff's 
favor  on  the  verdict  ot  tbe  jury.     Affirmed. 

See  same  case  below,  B3  Minn.  63,  100  N. 
W.  681. 

The  facts  are  atated  in  the  opinion. 

Uetart.  Frank  B.  Kellocs,  W.  W.  Bill- 
«m,  and  Joseph  B.  Cotton  for  plaintiff  in 

if««ar>.    Samuel     A.      Anderaon    and 

^Qeorga  U.  SeUon  for  defendant  in  error. 

•  *  Mr.  Justice  Holmu  delivered  the  opin- 
ion ot  tbe  court: 

Thia  li  an  action  tor  tbe  Iobb  of  hji  arm 
by  tlie  plainUff,  the  defendant  In  error, 
Tbile  repairing  an  engine  of  the  defendant, 
through  the  negligence  of  a  fellow  aervant, 
A  itatute  ot  Minnesota  reads  as  follows: 
"Every  railroad  corporation  owning  or 
operating  a  railroad  in  this  sUte  shall  be 
liable  for  all  damage*  tuatained  by  any 
agent  or  servant  thereof  by  reason  of  the 
n^ligence  of  any  other  agent  or  servant 
thereof,  without  contributory  negligence 
hie  part,  when  suatained  within  this  state, 
and  no  contract,  rule,  or  r^utation  between 
TOch  corporation  and  any  agent  or  servant 
shall  impair  or  diminish  such  liability;  pro- 
vided,  that  nothing  in  this  act  shall  be  so 
eonatrued  as  to  render  any  railroad  company 
liable  for  damages  sustained  l^  any  « 
ployee,  agent,  or  servant  while  engaged 
the  construction  of  a  new  road,  or  c 
part  thereof,  not  open  to  public  travel  or 
use."  Minn.  Gen.  SUt.  1884,  i  2701.  The 
track  on  which  the  accident  happened  waa 
a  narrow  gauge  track,  on  which  dump  cars 
were  run  by  the  defendant,  a  mining  eom- 
pany,  for  the  purpose  of  stripping  the 
rarth  from  the  surface  of  Its  mine.  ITie 
plaintiff  bad  a  verdict  which  afterwards 
was   sot   aside   by   the   trial   court  on   the 

•  ground  that  if  the  statute  were  oonstnied 

•  to  apply  to  this  case  it  would  be'oontrary 
to  tlM  Uth  Amendment  o(  the  Conatitntion 


of  the  United  Statee.    This  ruling  was  n- 
versed  by  tbe  supreme  court  of  the  stats 

and  judgment  was  entered  on  the  verdict. 
I  Minn.  63.  100  N.  W.  081.  The  case  than 
as  brought  here. 

The  supreme  court  of  Minoesota  construed 
the  act  to  apply  to  this  ease,  and  held 
it  constitutional  when  so  construed.  Of 
f  the  statute  oa  interpreted  is  not 
within  the  prohibitions  of  the  14th  Amend- 
ment, we  do  not  interfere  with  tbe  construo- 
tion  adopted  by  tbe  state  court.  The  state 
court  held  that  the  act  was  eonSned  to 
the  dangers  peculiar  to  railroads,  and  did 
not  discriminate  against  railroad  companies 
merely  as  such.  It  read  the  proviso  as  only 
exempting  incomplete  roads,  marking  the 
time  when  the  statute  should  take  effect, 
and  not  as  oonflning  it  to  roada  intended 
for  public  travel.  Before  ua  it  was  argued 
that  when  the  statute  was  passed  there  were 
10  private  railroads  in  tbe  state,  and  that, 
f  the  proviso  is  taken  to  mean  what  the 
oourt  said,  the  discrimination  is  senseless 
and  unjustified)  whereas,  if  it  be  taken  to 
confine  the  statute  to  public  roads  after 
public  travel  haa  begun,  tbe  distinction  may 
be  maintained.  We  are  of  a  different  opin- 
ion. Some  time  must  be  fixed  when  tha 
law  shall  begin  to  operate,  and  the  time 
when  the  road  is  finished  is  a  natural  and 
proper  time.  There  may  be  unavoidable 
and  exceptional  dangers  before  the  tm± 
is  finished  and  while  oars  are  being  run 
over  it  for  construction  purposes,  and  the 
legislature  might  think  it  proper  that  the 
servant  should  take  the  risk  of  these  even 
if  the  n^Iigenoe  of  a  fellow  servant  eo- 
operat«d,  just  as  he  takes  the  risk  of  the 
known  peculiar  dangers  whan  he  seta 
about  repairing  the  effects  of  an  accident. 
Tbe  fact  that  there  may  he  also  dangers  like 
those  on  the  finished  road  does  not  prevent 
the  legislature  from  considering  the  situa- 
tion a«  a  whole  and  keeping  the  old  rule  on 
practical  grounds  until  the  exceptional  risks 
come  to  an  end.  It  was  assumed  in  argu- 
ment that  tha  statute  would  not  apply  to  a  • 
road  like  the  present  it  it  were  built  in  ald« 
of  the  construction  of  a  public  railroadg 
which  was  not  yet'eompleted.  We  see  noth-* 
ing  in  the  decision  or  the  statute  to  wat^ 
rant  the  assumption,  and  therefore  need  not 
discuss  what  the  effect  of  such  an  exception 
would  be.  Ot  course,  there  is  no  objection 
to  legislation  being  confined  to  a  peculiar 
and  well-defined  class  of  perils,  and  it  is 
not  necessary  that  th^  should  be  perila 
which  are  shared  by  tbe  public,  if  they  con- 
cern the  body  of  citiiens  engaged  in  a  par- 
ticular work,  fiolden  v.  Hardy,  168  V.  B. 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383. 

It  was  not  argued  that  the  statute  was 
bad  as  interfering  unduly  with  freedtaB  of 
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wntnet.  There  Ib  ho  doubt  that  that  free- 
dom may  be  limited  where  tbere  are  rieible 
TeaaoDB  of  public  policy  for  the  limitation. 
Bolden  V.  Hardy,  169  U.  a  360,  391,  42  L.  ed. 
780,  TQO,  19  Sup.  Ct  Rep.  393.  The  eon- 
Btitutionality  of  the  law,  m  br  as  it  mere- 
ly does  anaj  with  the  exception  aa  to  the 
negligence  of  fellow  Barrsjite  frma  the  gen- 
eral law  of  master  and  servant  in  the  eas« 
of  railroads,  is  not  disputed.  Jifiuouri  P. 
B.  Co.  V.  Maokey,  127  U.  S.  205,  32  L.  ed 
107,  8  Sup.  Ct.  Rep.  IISI.  The  whole  ease 
is  put  on  the  proviso,  and  the  argumott 
with  regard  to  that  is  merely  one  of  the 
many  attempts  to  impart  an  overmatbemat- 
feal  nicety  to  the  prohibitions  ot  the  14th 
Amendment. 

Judgmtnt  afflrmed. 


<19e  U.  B.  BSD) 

SOFRE  L.  ALEXANDER,  Appt., 

8BFBRIN0    CROLLOTT,    Justice    of    the 
Peace,  et«. 

PpohlbltloB— to  realralB  exeees  ot  Jnrla- 
Oletl  OB— other  rcned^.— The  azlsteoee  an- 
der  N.  M.  Code,  |  SSCS.  of  the  right  to  appeal 
to  the  district  court  from  ludgmenti  o(  a  Jus- 
tice of  tbe  peace  la  ecCloai  of  lorclble  eotrr 
and  detainer,  Juitlflei  the  territorial  lapreme 
court  In  refuBlng  to  rutraln  the  justice  from 
taking  further  proccedlOEs  la  actions  of  that 
nstnre  in  which  }udement  had  been  given 
against  a  deteadsnt  claiming  to  be  the  owoer 
ot  the  property,  and  allegleg  a  want  of  Jorts- 
dlctlon  to  determine  the  quMtlon  of  ownership 
tn  eaeb  a  proceeding. 


[No.  lie.] 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  new  Mexico  to  review  s 
Judgment  quashing  a  writ  of  prohibition  is- 
sued out  of  that  court  to  compel  a  justice 
of  the  peace  to  refrain  from  further  pro- 
ceedings in  actions  ot  forcible  entry  and  de- 
tainer.    A  firmed. 

Statement  by  Mr.  Justice  Brownt 
This  is  an  appeal  from  a  judgment  ot  the 
mpreme  court  quashing  a  writ  of  prohibi- 
Ura  Issued  by  that  court  to  the  defendant 
Orollott,  a  justice  of  the  peace  of  the  eoun- 
ty  of  Bernalillo,  which  commanded  him  to 
deeist  and  refrain  from  any  further  pro- 
esedings  in  five  several  actions  of  forcible  en- 
tar  and  detainer,  instituted  by  f 


Mr.  If elU  B.  Field  for  appeTlant 

Mr.  WlUlMik  B.  OUldera  for  sppellea. 


Mr.  Justice  Browa  delivered  the  opin- 
ion of  the  court: 

Although  a  writ  of  prohibition  will  lie 
to  an  inferior  court  where  it  is  acting  mani- 
testly  beyond  ita  jurisdiction,  such  writ  will 
issue  only  when  there  is  no  other  remedy. 
Smith  T.  WhUneg,  116  U.  S.  167,  20  L.  ed 
(101,  e  Sup.  Ct.  Rep.  570;  fle  Cooper,  143  U.  . 
S.  472,  4B6,  86  L.  ed.  232,  238,  32  Sup.  Ct* 
liep.  453;  Re  RiceM55  U.  S.  403.  39  L.  ed.? 
201,  IB  Sup.  CL  Rep.  14B;  Be  yev>  Tork 
8.  8.  Co.  165  U.  B.  631,  39  L.  ed.  249,  IS 
Sup.  Ct.  Hep,  1B3. 

By  his  answer  Alexander  claimed  to  be 
the  owner  of  the  property,  and  allied  k 
want  of  jurisdiction  on  the  part  of  the  Jus- 
tice to  determine  the  question  of  owner- 
ship in  a  proceeding  for  forcible  entry  and 
detainer.  The  justice  decided  against  Mm, 
Under  such  circumstances  he  should  have 
tf  ken  an  appeal  to  the  district  court  under 
i  33S8  of  the  New  Mexican  Code,  which 
provides  that  "an  appeal  shall  be  allowed 
to  the  district  court  in  all  cases  wherein 
judgment  may  he  hereafter  rendered  in 
forcible  entry  and  unlawful  detainer,  or 
both."  No  reason  is  apparent  why  this  ap- 
peal was  not  taken. 

The  fact  that  the  judgment  may  have 
been  void  will  not  prevent  its  reversal  upon 
appeal  {Capron  v.  7on  Noorden,  2  Craneh, 
126,  2  L.  ed.  229;  Eempe  v.  Emneda,  6 
Cronoh,  173,  3  L.  ed.  70;  fioo((  v.  SoTuiford, 
[ow.  393,  473,  619,  6SS,  IG  L.  ed.  691, 
728,  747,  707;  Uant/ield,  C.  A  L.  M.  R.  Oo. 
V.  Sicon,  111  U.  8.  37B,  332,  28  L.  ed.  468, 
483,  4  Sup.  Ct  Rep.  610;  Memcan  Nat.  R. 
Co.  V.  Davidton,  157  U.  S.  208,  39  L.  ed. 
676,  16  Bup.  OL  Rep.  683;  Jordan  v.  Dm- 
7  Met.  590;  Waters  v.  Randall,  9  Met 
i  Btnker  v.  Vott,  0  Wend.  465;  Laaff- 
ford  v.  Monteith,  102  U.  S.  146,  26  L.  ed. 
nor  does  the  requirement  of  a  bond 
obviate  the  necessity  of  an  appeal.  It  is 
"le  of  the  ordinary  Inoidents  of  litigation. 

A^iffneif. 


<1»  V.  B.  toe) 
ALABAMA    GREAT    SOUTHKEN  BAIL- 
Y  COMPANY 


AdmittfstTstor  o/  no- 
as,  Deceawd. 
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b«*wam  plalDtlff  and  Os  MrpontlOD,  wMch, 
ondar  th*  act  of  Hard)  S,  187B  (18  Stat, 
at  L.  <T0.  chap.  1ST),  u  amendad  b7  the  acta 
of  March  S,  188T  (24  BtaL  at  L.  BOB,  Cbap. 
STB),  and  Aognat  IS,  1888  (1  TJ.  B.  RcT. 
Stat.  Supii.  Sll,  U.  S.  Comp.  Stat.  1901.  p. 
609),  can  be  remoTtd  from  a  atata  to  a  ETcd- 
•ral  drcnlt  eoait  without  regard  to  tbe 
dtlMDlblp  of  t&a  IndlTlduaJ  defendanta. 

[No.  68.] 

Argued  Md  tuhnUtted  Jfovomltr  9,  190S. 
DmUM  Januari/  t,  1900. 

OH  A  CERTIFICATE  from  the  United 
States  (Circuit  Ctourt  of  Appeals  for  the 
Sixth  Circuit  presenting  the  qaeation 
whether  tnaater  and  Mrvant  can  be  joined 
In  actions  for  negligence,  and  whether  such 
an  BCtitm  presents  a  eeparnbls  oontroveia}' 
whic^  justifies  removal  from  a  stat«  to  a 
Federal  circuit  oonrt.  Answered  b;  hold- 
ing that,  for  the  purpose  of  determining 
the  right  of  removal,  the  cause  of  action 
must  be  deemed  to  be  joint. 

The  facts  are  stated  In  the  opinion. 

VMsra.  Edward  Colston,  Jvdaon  Ear- 
■ion,  Edmund  F.  Trvbvt,  i.  W.  Goldsmith, 
and  OeoTffl  Hoadly  for  the  railway  compaJiy. 

Ueair*.  H.  S.  Daniels,  J.  V.  Wiliiama, 
and  John  0.  Benton  for  Thompson,  admin- 
Tiistrator. 

■  *  Ur.  Justice  Sar  delivered  the  opinion  of 
the  eonrt: 

This  ease  ia  here  on  a  certificate  from  the 
Unit«d  States  circuit  court  of  appeals  for 
the  sixth  circuit.  The  certificate  states  the 
facts  and  propounds  the  questions  as 

"This  wss  an  action  In  tort,  brought  by 
the  administrator  of  Florence  James  tor  the 
negligent  killing  of  the  intestate  by  the  de- 
fendant railroad  companj'. 

"The  suit  was  started  in  a  drcutt  court 
of  the  state  of  Tennessee,  and  a  declaration 
was  there  filed. 

"The  plaintiff  was  a  dtiien  of  Tennessee. 

"The  defendants  were  the  Alabama  Qreat 
Southern  Railway  Company,  a  corporatii 
organized  under  the  laws  of  Alabama,  and 
William  H.  Mills  and  Edgar  Fuller,  both 
oitizens  ol  tJie  state  of  Tennessee. 

"The  case  was  then  removed  into  the 
court  below  upon  petition  of  the  railroad 
company  alone,  upon  the  ground  that  a  sep- 
arable controversy,  involving  more  than 
(2,000,  exclusive  of  interest  and  costs,  ex- 
isted between  the  petitioner  and  the  plain- 
tiff, as  to  whom  diversity  of  citizenship  ex- 
isted, whidi  could  be  tried  out  without  the 
preseaiee  of  either  o(  the  individual  code- 
Sfendants  of  petitioner. 
^  '"A  motion  to  remand  to  the  state  court 


beeansa  no  ramovahle  separahla  controversy 
.ppeared  was  overruled. 

"Thereupon  an  issue  wse  made  and  the 
ase  heard  by  eonrt  and  jury,  and  a  judp 
ment  rendered  in  favor  of  the  plaintiff,  and 
against  the  railroad  company  alone. 

"From  this  judgment  the  railroad  com* 
pany  sued  out  this  writ  of  error. 

"Upon  the  hearing  in  this  court,  the 
court  raised  the  question  as  to  whether  the 
court  below  bad  rightfully  acquired  Juris- 
diction by  the  removal  proceedings  referred  . 
to,  the  removal  being  grounded  only  upon 
the  question  of  separable  oontroversy  ap> 
peering  upon  the  face  of  the  declaration  of 
the  plaintiff  at  the  time  of  the  application 
for  removaL 

"That  declaration  substantially  averred 
that  the  intestate  of  the  plaintiff  had  been 
negligently,  wrongfully,  and  carelessly  run 
over  while  upon  the  track  of  the  railroad 
oompejiy,  in  the  exercise  of  doe  care,  by  aa 
engine  and  train  of  can  owned  and  operated 
by  the  railroad  company,  which  said  train 
was,  at  the  time,  under  the  management 
and  control  of  the  individual  defendants, 
William  H.  Mills,  as  conductor,  and  Edgar 
Fuller,  as  engineer. 

"Entertaining  grave  doubt  as  to  whether 
a  joint  right  of  action  was  stated  against 
the  railroad  company  and  the  two  individ- 
ual defendants,  who  were  servants  of  the 
railroad  company,  it  is  ordered  that  the 
foregoing  statement  be  certified  to  the  Su- 
preme Court,  and  that  the  instruction  of 
that  oourt  be  requested  for  the  proper  deci> 
sion  of  the  following  questions  whidi  ariso 
upon  the  record: 

"1.  May  a  railroad  corporation  be  jointly 
sued  with  two  of  its  servants,  one  the  con- 
ductor and  the  other  the  engineer  of  one  of 
its  trains,  when  it  is  sought  to  make  Uie 
corporation  liable  only  by  reasMi  of  the  neg- 
ligent act  of  its  said  conductor  and  engineer 
in  the  operaticm  of  a  train  under  their  man- 
agement and  control,  and  aolely  upon  the 
ground  of  the  responslbill^  of  a  prindpal^ 
for  the  act  of  his  servant,  though  not  per->* 
sonaIl]*preBent  or  directing,  and  not  charged* 
with  any  concurrent  act  of  negligence! 

"Is  such  a  suit  removable  by  the  corpo- 
ration, as  a  separable  controversy,  when  the 
amount  involved  exceeds  $2,000,  exclusive 
of  interest  and  costs,  and  the  requisite  di- 
versity of  dtizenship  exiets  between  the  said 
company  and  the  plaintiff,  the  dtizenship 
of  the  individual  defendants  sued  with  the 
company  aa  joint  tort-feasors  being  identi- 
cal with  that  of  the  plalntiSf 

A  question  certified  must  be  one  the  an- 
swer to  which  is  to  aid  the  court  in  deter- 
mining a  case  before  it.  Cohimbut  Watch 
Co.  T.  Ogbbina,  148  U.  S.  206,  37  L.  ed.  US, 
13  Sup.  CL  Rep.  594.    And  it  is  evident 
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thtt  tlia  antter  to  ba  detarmlned  In  the  cam 
pending,  deeiring  vli!<di  the  opinion  of  thfs 
eourt  is  Mked,  is  the  Temorabilit^  of  Uie 
oftM  broufrht  In  the  state  oonrt  agtunrt  the 
ndlraad  company  and  the  Indivfdiuil  dafeod- 
Mita.  We  ahall  answer  the  qneationa  In 
Qiat  view. 

The  right  to  remove  the  eontroreraj  Is 
founded  upon  t  2  of  the  act  of  Mar^  3, 
1S87  124  Stat,  at  L.  fiB3,  chap.  373],  oa 
«DTT«cted  Anput  13,  1888  (1  U.  a  Rev. 
Stat.  Supp.  Oil,  U.  8.  Comp.  Stat.  1901, 
p.  609).  It  is  therein  provided,  among 
other  things,  "and  whwi.  In  any  suit  men- 
tioned In  thia  section,  there  ahall  be  a  eon- 
troTerey  which  ia  wholly  between  dttzeni 
of  different  itates,  and  whld)  can  be  fnllj 
determined  aa  between  tluon,  then  idther 
one  cr  more  of  the  defendants  actually  in- 
terested In  eueh  controversy  may  remove 
said  suit  into  the  circuit  oourt  of  the  Unit- 
ed State*  lor  the  proper  district." 

The  oaae  was  removed  upon  the  theory 
that  it  oontains  a  sepanble  oontroversy  be- 
tween the  nonresident  railroad  company 
and  the  j^iotiff.  The  rerooral  act  of  187S 
(18  Stat,  at  L,  470,  chap.  137},  as  amended 
In  1887-88,  in  the  part  quoted  above  as  to 
separable  controversies,  lias  been  the  sub- 
ject of  frequent  adjudication  in  tills  court. 
Independent  of  statute,  theia  is  mucb  con- 
liiet  in  the  authorities  as  to  whethar  a  eoi^ 
poration  whose  liability  does  not  arise  from 
KB  act  of  concurrenoe  or  direction  on  its 
part,  but  solely  as  a  resnlt  of  the  relation 
^  of  master  and  servant,  may  be  jointly  sued 
Jjwith  the  servant  whose  negligent  eonduet 
*  directly*  oaused  the  injury.  In  a  leading 
case  in  this  court  iOKttapealtt  it  0.  R.  Oo. 
▼.  iHion,  170  U.  a  131,  40  L.  ed.  121,  21 
Sup.  Ct.  Kep.  67 ) ,  many  of  the  eases  were 
reviewed  by  the  chief  justice  who  delivered 
tbe  opinion,  and  it  was  shown  tiiat  in  a 
number  of  English  and  American  cases  It 
has  Ijeen  held  that,  aa  to  third  persons,  the 
master  is  responsible  for  the  nt^igence  of 
hia  servant  in  a  joint  action  against  both, 
to  recover  damages  for  an  injury.  In  the 
case  of  Waraa  v.  Cinoinnati,  W.  0.  if  T.  F. 
B.  Co.  72  Fed.  637,  a  case  which  has  been 
mneh  cited  and  sometimes  followed  in  tlte 
Federal  courts.  It  was  held  that  a  joint  as- 
Uon  could  not  be  sustained  against  master 
and  servant  for  acts  dona  without  the  mas- 
ter's eoDcurrence  or  direction,  when  hia  re- 
sponsibili^  arises  wholly  from  the  polii^  of 
the  law,  which  requires  tliat  he  shall  be 
held  liable  for  the  act«  of  those  he  employs 
in  ttke  prosecution  of  hia  business.  And  it 
was  held  tlut  the  petition  against  the  en- 
gineer and  the  company  presented  a  case  of 
misjoinder,  and  could  be  removed  on  Uie 
application  of  the  nonresident  oompany. 
In  the  case  of  Pow«n  v.  Dkssapeofce  ct  0. 


R.  Oo.  160  n.  B.  M,  42  L.  «d.  STS,  IS  819^ 
Ct  Bap.  264,  266,  salt  was  brought  agalOBt 
a  railroad  oompai^  and  sereml  of  ite  serv- 
ante  for  an  Injury  sliced  to  have  been 
oausod  by  the  Joint  negligence  erf  all.  Mr. 
Justice  Gray,  delivering  the  cqtlnlon  of  the 
court,  said: 

"It  is  well  settled  that  an  aetion  of  tort, 
which  might  have  been  brought  against 
many  persons  or  against  any  one  or  more 
of  them,  and  which  is  brought  m  a  stat« 
court  against  all  jointly,  contains  no  sepa- 
rate controversy  which  will  authorize  Ite 
removal  I7  some  of  the  defendanta  into  the 
circuit  court  of  the  United  States,  even  if 
they  ftle  separate  answers  and  set  up  differ- 
ent defenses  from  the  other  detendante,  and 
allege  that  they  are  not  jointly  liable  -wltli 
tliem,  and  that  their  own  controversy  with 
the  plaintiff  is  a  separate  one;  tor,  as  ttkls 
court  has  often  said,  'a  defendant  baa  no 
right  to  say  tliat  an  action  shall  be  several 
wliich  the  plaintiff  seelcs  to  make  Joint.  A 
separate  defense  may  defeat  a  joint  reeor- 
eiy,  but  it  cannot  deprive  a  plaintiff  of  hisH 
right  te  prosecute  his  suit  to  final 'decision? 
In  his  own  way.  The  cause  of  action  is  the 
subject-matter  of  the  eontzorersy,  and  that 
is,  for  all  the  purposes  of  the  suit,  whatever 
the  plaintiff  declares  it  to  be  In  his  plead- 
ings.' Ptria  V.  Tvtdt,  lis  U.  S.  41,  43,  EO 
L.  ed.  381,  832,  6  Sup.  Ct.  Sep.  1034,  1161j 
j^loone  V.  Aadercon,  117  U.  8.  276,  20  L.  ed. 
800,  6  Sup.  Ct.  Sep.  730;  UttU  v.  Giles, 
118  U.  8.  606,  600,  601.  30  L.  ed.  269-271, 
7  Sup.  Ct.  Rep.  32;  LemiaMU  d  N.  R.  Oo. 
V.  Wangelin,  132  C.  a  699,  33  L.  ed.  474, 
10  Sup.  CL  Bep.  803;  Torrenee  v.  Bhedd, 
144  U.  S.  627,  630,  30  L.  ed.  628,  631,  12 
Sup.  Ct.  Rep.  726;  Oonnell  v.  Smilaj/.  166  U. 
a  336,  340,  30  L.  ed.  443,  444,  16  Sup.  Ct. 
Rep.  363." 

After  thus  stetlng  the  rule,  the  justice 
commuted  on  the  Waraa  Oato,  72  Fed.  437, 
as  a  departure  from  the  former  ruling  of 
tiie  circuit  oourt.  And  while  the  Power* 
Com  was  dedded  on  the  ground  of  the  right 
to  remove  after  the  local  defendante  had 
been  disraissed  from  the  action  by  tlia  plain- 
tiff, it  Is  patent  from  the  language  jnst 
quoted  from  the  opinion  that,  conceding  th« 
misjoinder  of  causes  of  action  appeared  on 
the  face  of  the  petition,  tliat  fact  was  no^ 
decisive  of  the  right  of  the  nonresident  de- 
fendant to  remove  the  action  to  the  Federal 

And  in  LouitvilU  cC  2f.  R.  Oo.  v.  Wanff- 
fliii,  132  U.  a  690,  600,  33  L.  ed.  474,  476, 
10  Sup.  Ct.  Rep.  £03,  tlie  same  eminent 
Judge,  speaking  for  the  court,  said: 

"It  often  has  been  decided  that  an  action 
brought  in  a  stete  court  sgainst  two  Jointly 
for  a  tort  cannot  Iw  removed  by  eitlier  of 
them  Into  the  drouit  oourt  ot  the  United 
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BtatM.  nndor  Ow  net  of  Uarch  3,  ISTS,  ebap. 
IST.  t  8,  upon  the  ground  of  m  sepairmbls  con- 
tronTBj  between  the  pUJntiff  and  himaelt, 
kltJi<nigh  the  defendsnte  have  pleaded  lerer- 
allji  and  the  plaintiff  might  have  brought 
the  action  against  either  alone,  la  Stat,  at 
L.  471,  U.  S.  Comp.  Stat.  1901,  p.  508; 
Pirta  T.  TiMdt,  US  U.  8.  41,  29  L.  ed.  331, 
S  Sup.  CL  Sep.  1034,  1161;  Bloane  t.  An- 
derson, 117  U.  S.  275,  29  L.  ed.  899,  8  Sup. 
CL  Kep.  730;  Plymouth  Oontol.  Gold  Mm. 
Co.  T.  Amador  A  E.  Caioa-Co.  IIS  U.  8.  264, 
30  L.  ed.  232,  6  Sup.  Ct.  Rep.  1034;  Thont 
Wire  Hedge  Co.  v.  FulUr,  122  U.  8.  635,  30 
L  ed.  1236,  7  Sup.  Ct  Bep.  1265. 

"It  is  equally  well  aettted  that  in  any 
case  the  question  wbetlier  there  ia  a  sepa- 
rable controrerey  which  will  warrant  a  re- 
moval is  to  be  determined  by  the  condition 
of  the  record  In  the  state  court  at  the  time 
of  the  filing  of  the  petition  for  removal, 
Independently  of  the  allegations  in  that  pe- 
tition, or  in  the  affidavit  of  the  petitioner, 
nnles*  the  petitioner  both  alleges  and  proves 
H  that  the  defendants  were  wrongfully  made 
?Joint  defendants  for  the  purpose  «(  prevent- 
ing a  removal  into  Uie  Federal  eouri." 

The  language  quoted  by  Mr.  Jtutiee  Gray 
in  the  Power*  Cose  wae  used  by  Chief  Jus- 
tice Waite  In  delivering  the  opinion  of  the 
ocnirt  in  Lomtville  d  H.  B.  Oo.  t.  Ida,  114 
U.  B.  62,  29  L.  ed.  63.  5  Sup.  Ct  Kep.  735. 
The  Chief  Justice  said:  "A  defendant  lias 
no  right  to  say  that  an  action  shall  be 
several  which  a  plaintiff  electa  to  make 
joint  Smith  v.  Rinet,  2  Sumn.  348,  Fed. 
Cas.  No.  13,100.  A  serrate  defense  may 
defeat  a  joint  recovery,  but  it  cannot  de- 
prive a  plaintiff  of  his  right  to  prosecute 
hla  own  suit  to  final  determination  in  his 
own  way."  It  is  true,  as  suggested  by 
eounsel,  that  Mr.  Justice  Gray  used  the 
word  "sedcs"  instead  of  "elects;"  but  we 
do  not  perceive  that  this  change  deprives 
the  doctrine  announced  of  its  forca  and  ef- 
fect 

nie  language  is  used  of  an  action  begun 
in  the  state  court,  and  it  ia  reeognioad  tfaat 
the  plaintiff  may  select  his  own  manner  of 
bringing  his  action,  and  must  stand  or  fall 
by  his  election.  If  he  has  improperly  joined 
causes  of  action,  he  may  fail  in  his  suit; 
the  question  may  be  raised  by  answer,  and 
the  right  of  the  defendant  adjudicated. 
But  the  question  of  removability  depends 
upon  the  state  of  the  pleadings  and  the 
record  at  tlie  time  of  Uie  application  for 
removal  {Wilson  v.  Otwego  Tu>p.  161  U.  8. 
58,  88,  38  L.  ed.  70,  75,  14  Sup.  Ct  Hep. 
266),  and  it  has  been  too  frequently  decided 
to  be  now  questioned  tbat  the  plaintiff  may 
elect  bis  own  method  of  attack,  and  the 
cue  whicb  he  makes  in  his  deolaration,  bill, 
or  aomplaiBt,  that  being  the  only  pleading 


in  the  case,  is  to  determine  the  separabU 
eharact«r  of  the  controversy  for  the  por^ 
pose  of  dedding  the  right  of  removaL 
I^wvtlle  d  N.  R.  Co.  v.  Jde,  114  D.  a 
52,  29  L.  ed.  63,  5  Sup.  Ct  Rep.  735;  Oravf 
V.  CorMn,  132  U.  S.  571,  33  h.  ed.  402,  10 
Sup.  Ct  Rep.  IQQ;  Little  V.  CiteJ,  118  U.  8. 
596,  30  L.  ed.  280,  7  Sup.  Ct.  Rep.  32;  East 
Tenneteee,  V.  A  0.  R.  Co.  v.  Grayson,  110 
U.  8.  240,  30  L.  ed.  382,  7  Sup.  «.  Rep. 
100;  TorrenM  v.  Shedd,  144  U.  S.  627,  39 
L.  ed.  528,  12  Sup.  Ct.  Rep.  726;  Oketa- 
peake  £  0.  R.  Co.  v.  Dixon,  170  U.  S.  131, 
46  L.  ed.  121,  21  Sup.  Ct.  Rep.  67;  South- 
ern B.  Co.  V.  Oaraon,  194  U.  S.  136,  48  X. 
ed.  007,  24  Sup.  Ct.  Rep.  000. 

In  Whitcomb  v.  Smithson,  175  U.  8.  1I3&, 
44  L.  ed.  303,  20  Sup.  Ct  Rep.  248,  an  action 
was  brought  by  Bmithson  In  a  state  eoart 
of  Minnesota  against  the  Chicago  Great 
Western  Railway  Company  and  Whitcombv* 
'and  Morris,  receivers  of  the  Wieconsin  Cen-? 
tral  Company,  to  recover  tOr  personal  in- 
juriea  while  serving  the  Chicago  Great 
Western  Railn-ay  Company  as  a  fireman,  aa 
the  result  of  a  collision  between  the  loco- 
motive upon  which  he  was  at  work  and  ods 
operated  by  the  receivers,  who  were  offlcera 
of  the  Federal  court  The  railway  company 
answered,  and  the  reoeivers  filed  k  petition 
for  removal  to  the  United  States  esTCuit 
court  The  ease  was  thereafter  remanded 
by  the  li'ederal  oourt,  that  court  holding 
there  was  no  separable  controversy,  and 
that  the  Joinder  was  in  good  laith.  Upcm 
Uie  trial  in  the  state  court  a  verdict  waa 
directed  by  the  court  In  favor  of  the  railway 
Fompany.  Thereupon  the  receivers  aaked 
permission  to  file  a  supplemental  petition 
for  removal,  and  upon  proffer  of  a  petition 
and  bond  tfae  application  was  denied,  and  a 
verdict  was  returned  against  the  receivers 
only.  Of  this  feature  of  the  case  the  Chief 
JuBtloe,  delivering  the  opinion  of  the  oourt, 

said: 

"The  contention  here  is  that  when  thft 
trial  court  determined  to  direct  a  verdict 
in  lavor  of  the  Chicago  Great  Western  Rail- 
way Company,  the  result  was  tbat  the  caa« 
stood  as  If  the  receivers  had  been  sole  de- 
fendants, and  that  they  then  acquired  a 
right  of  removal  which  was  not  conduded 
by  the  previous  actjon  of  the  circuit  court. 
This  might  have  been  so  if,  when  the  cause 
was  called  for  trial  in  the  state  court,  plain- 
tiff bad  discontinued  his  action  against  the 
railway  oompany,  and  thereby  elected  to 
prosecute  It  against  the  receivers  solely,  in- 
stead of  prosecuting  it  on  the  joint  cause  of 
action  set  up  in  the  complaint  against  all 
the  defendants.  Powers  v.  Chesapeake  d  0. 
B.  Co.  160  U.  8.  92,  42  L.  ed.  673,  18  Sup. 
Ct  Rep.  294.  But  that  is  not  this  Mse. 
The  joint  liabill^  was  Insisted  on  hwe  ta 
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the  doM  of  the  trial,  and  the  nosliablUtr  of 
the  railway  oompany  ma  ruled  vn  invittun." 
In  other  words,  the  rfg^t  to  remove  de- 
pended upon  the  etwe  made  in  the  oomplaint 
against  both  defendants  jointly,  and  that 
light,  in  the  abesnce  of  a 'showing  of  fraud- 
ident  joinder,  did  not  ariee  from  the  fail- 
ure of  the  oompUinant  to  eatabliBh  a  joint 
SeauM  of  action. 

?  *  The  fact  that  by  anewer  the  defendant 
Kiay  thovi  that  the  liability  ie  aeverol  can- 
not change  the  character  of  the  case  made 
by  the  plaintiff  In  hja  pleading  so  ae  to  af- 
fect the  right  of  removal.  It  la  to  remem- 
bitred  that  we  are  not  now  dealing  with 
joinders  which  are  shown  by  the  petition 
for  removal,  or  oUierwjse,  to  be  attempts 
to  sue  in  the  state  eourta  wiUi  a  view  to 
defeat  Federal  jurisdiction.  In  auch  caeea 
entirely  different  questions  arise,  and  the 
Federal  courts  may  and  should  take  such 
action  as  will  defeat  attempts  to  wrong- 
fully deprive  parties  entitled  to  soe  in  the 
Federal  courts  of  the  protection  of  their 
rights  In  those  tribonsJa. 

In  the  present  case  there  is  nothing  in  the 
questions  propounded  which  suggeata  an  at- 
tempt to  commit  a  fraud  upon  ths  juris- 
diction of  the  Federal  courts. 

M  shown  in  the  opinion  of  the  Chief  Jus- 
tice in  the  Diam  Oat  (179  U.  8.  131,  45 
L.  ed.  121,  21  Snp.  Ct.  Rep.  67),  the  cases 
are  in  difference  as  to  whether  a  common- 
law  action  can  be  sustained  against  master 
and  servant  jointly  because  of  the  responsi- 
bility of  the  master  for  the  acts  of  the  serv- 
ant in  prosecuting  the  master's  business. 
In  good  faith,  eo  far  as  appears  in  the 
record,  the  plaintiff  sought  the  determina- 
tion of  his  rights  in  the  state  court  by  the 
filing  of  a  declaration  in  which  he  alibied  a 
joint  cause  of  action. 

Do«a  this  become  a  separable  controversy 
within  the  meaning  of  the  act  of  Congress 
because  the  pl^utiff  has  misconceived  his 
eauBB  of  action,  and  had  no  right  to  prose- 
cute the  defendants  jointly!  We  think,  in 
the  light  of  the  adjudications  above  cited 
from  this  court,  it  does  not.  Upon  the  face 
of  the  complaint, — the  only  pleading  filed  in 
the  ease, — the  action  is  joint  It  may  be 
that  the  state  oourt  will  hold  it  not  to  be  so. 
It  may  be  (which  we  are  not  called  upon  to 
decide  now)  that  this  court  would  so  de- 
termine if  the  matter  shall  be  presented  in 
a  ease  of  which  it  has  jurisdiction.  But 
this  does  not  change  the  character  of  the 
action  which  the  plaintiff  has  seen  fit  to 
bring,  nor  change  an  alleged  joint  cause  of 
action  into  a  separable  controversy  for  the 
^  purpose  of  removal.  The  cate  cannot  be  re- 
^moved  unless  It  Is  one  which  presenta  a 
•  Mparable  oontnwetsy*  wholly  between  dti- 
cms  of  different   states.     In   determining 


this  question  the  law  locfa  to  the  eaaa  Boodi 
in  the  pleadings,  and  determines  whether 
the  state  court  shall  be  required  to  surren- 
der its  jurisdiction  to  the  Federal  court. 

As  early  as  181S  this  court,  in  determin- 
ing a  question  of  jurisdiction,  was  governed 
by  the  character  of  the  suit  brought  by  the 
plaintiff.  In  Vew  Orleane  v.  Winter,  1 
Wheat.  Bl,  i  L.  ed.  44,  it  was  held  that  a 
citizen  of  a  territory  could  not  sue  in  a 
Federal  court  by  joining  with  himself  a  citi- 
zen of  another  state.  The  opinion  was  de- 
livered by  Chief  Justice  Marshall,  who  said 
(p.  9S,  L.  ed.  46):  "In  this  case  it  ha> 
been  donbted  whether  the  parties  might 
elect  to  sue  jointly  or  severally.  However 
tills  may  be,  having  dected  to  sue  jointly, 
the  court  Is  incapable  of  distinguishing 
their  case,  so  far  as  respects  jurisdiction, 
frran  one  in  vhicb  they  were  compelled  to 

It  is  urged  with  much  earnestness  by  tht 
learned  counsel  for  the  company  that  this 
view  works  a  surrendsr  of  ths  rlgfit  of  de- 
termination of  Federal  rights  in  the  Federal 
eonrta,  and  deprives  nonresident  citizens  of 
their  rights  to  appeal  to  those  tribuuE^s. 
The  decision  of  a  state  court  that  such  oe- 
tions  as  the  present  might  be  joint  at  com- 
mon law  would  have  no  controlling  effect 
in  the  Federal  courte  in  determining  ths 
question  in  causes  properly  before  them. 
And  the  question  here  is  not  what  is  the 
rule  of  the  Federal  courts  in  similar  coses, 
but  is.  What  controversies  has  Congress 
made  removable  in  the  act  under  considera- 
tion T  Congress  has  not  snid,  whatever  it 
might  do.  that  contTaversies  between  dti- 
zens  of  different  states  shall  be  removable 
wlierein  it  is  sought,  contrary  to  the  law  as 
administered  in  the  Federal  courts,  to  hold 
the  citizens  of  another  state  to  joint  liabil- 
ity in  tort  with  a  citizen  of  the  state  where 
the  action  is  brought.  The  fact  that  the 
state  court  may  take  a  different  view  from 
the  courts  of  the  United  Stuica  of  the  com- 
mon law  as  to  the  character  of  such  actions, 
and  the  right  to  prosecute  tliem  in  form 
joint  as  well  as  several,  affords  no  ground 
of  removal.  g 

The  Federal  courts  in  some  states  hold  ag 
different  rule  as  to*the  doctrine  of  fellow-* 
servants  from  that  administered  in  the  state 
courts,  and  in  other  ivnys  administer  the 
common  law  according  to  th^ir  own  views. 
It  has  not  been  suggested  that  a  right  of 
removal  should  arise  from  such  differences. 
No  more  has  Congress  given  the  right  where 
tbs  state  permits  an  action  to  he  prosecuted 
jointly  which  would  be  held  to  be  several 
only  in  the  courts  of  the  United  States. 
The  applicant  for  removal  has  been  duly 
summoned  into  a  cause  in  course  of  prose- 
cution in  the  state  court.    All  o(  the  ds- 
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toid«a(s  not  betng  nonresldenta.  It  am  t«- 
move  only  if  it  presenta  a  sepanible  con- 
troversy, whicli  oan  be  wliollj  determined 
between  itulf  and  tha  plaintiff.  The  test 
of  mch  controver«7,  aa  tbia  eourt  has  fre- 
qnenti;  Mid,  is  the  caoae  of  action  atated 
In  the  complaint.  That  is  joint  ia  char- 
acter, and  there  is  no  attMk  upon  the  good 
faith  of  the  action.  In  such  case  we  hold 
that  no  separable  controreny  is  presented 
within  the  meaning  of  the  act  of  Congress. 

We  answer  the  fint  question:  That,  for 
the  purpose  of  determining  the  right  of  re- 
moval, the  cause  ol  acUon  must  be  deemed 
to  be  joinL  The  view*  herein  expressed 
lead  to  an  answer  to  the  second  question  in 
the  negative. 

In  this  opinion  we  have  taken  no  account 
of  the  peculiar  statute  of  Tennessee  as  to 
the  Uabilily  of  railroads  for  injuries  to  per- 
sons on  the  tracks,  as  its  effect  is  not  pre- 
■ented  in  the  questioni  propounded,  nor  is 
it  stated  that  the  injury  was  received  in  the 
aUtaof  I< 


(300  n.  B.  til) 

CINCINNATI,  NEW  ORLEANS,  ft  TEXAS 

PACIFIC  BAILWAT  COMPANY, 

Plff.  in  Err., 

OBOBGE    BOHON,    Administrator   of    Ed- 
ward Cook,  Deceased,  and  Fred  M^'ig"" 


a  death  ttom  DeKllKence.  Id  whlcb  plalntllt 
bss.  In  food  faith,  cierelsed  his  right  nndir 
the  state  laws  to  proceed  Jointly  BKalnst  b 
rallwsj  compasr  and  Its  emploree  whose 
negllcanee  eaaicd  ths  seddent,  esnnot  be 
converted  Into  a  sectarable  eontrovenj  for 
the  purpose  of  removal  to  s  Federal  elreult 
Mart  because  of  diversity  of  dtlienshlp  be- 
tween the  plaintiff  and  tha  railway  coin- 
panj. 

[No.    177.] 

Argued  Deeember  15,   1305.     Dtoidtd  Jan- 
uary t,  1906. 

IN  ERROR  to  the  Court  of  Appeals  of  tbt 
State  of  Kentucky  to  review  a  judgment 
which  aESnned  a  judgment  of  the  Circuit 
Court  of  Mercer  County,  in  that  state.  In 
&vor  of  plaintiff  in  a  joint  action  against 
a  railway  company  and  its  employee  to  re- 
eover  dtunages  for  a  death  caused  by  negli- 
gence, in  which  the  railway  company  un- 
BuccesBfuIly  sought  to  remove  the  ease,  as 
presenting  a  separable  controversy,  to  the 
United  State*  Circuit  Court  for  the  Eastern 
District  of  Kentucky.     A/pmed. 

See  same  case  below  (Ky.)  83  S.  W.  680. 

Tha  facte  are  stated  in  the  c^Inion. 


JfMtn.  JToba  O^vlm  and  Wwarf  (tob- 
lon  for  plaintiff  In  error. 
Mutn.  Jolis  W.  Terkee  and  RtAvt 

Eardimg  for  defendant  in  error. 

Hr,  Justice  Dslt  delivered  the  opinion  «f 
the  court; 

This  case  was  oonaidered  by  this  court  at 
the  same  time  with  the  AtafiamaQ,E,B,Co. 
T,  Thompton  (iust  decided)  200  TT.  S.  206,  50 

Ii.  ed. ,  28  Sup.  Ct,  Rep.  ICl,  and  we  need 

not  repeat  the  discussion  therein  had  as  to  the 
construction  of  the  removal  act  of  1887  [24 
Stat,  at  L.  5S2,  chap.  373,  U.  S.  Comp.  SUL 
leOl  p.  508],  under  the  dpcisiona  of  thia 
court.  This  ease  haa  an  additional  featura. 
wbich  we  shall  proceed  to  notice.  The  acUonA 
was  brought  by*the  defendant  in  error  as  ad-* 
ministrator  of  Edward  Cook,  deceased.  The 
petition  barged  that  the  plaintiff's  intestate 
was  engaged  in  the  yards  as  a  brakeman  and 
switchman  and  was  uncoupling  and  giving 
attentitm  to  tha  can  of  the  defendant  oom- 
pany,  which  cars  and  an  engine  attached 
thereto  were  in  charge  of  the  defendant  Mil- 
ligan,  as  engineer,  engaged  in  operating, 
managing,  and  controlling  the  same  for  the 
defendant  company,  and,  while  plaintiff's  in- 
testate was  thus  engaged,  the  defendant 
company  and  the  defendant  Milligan  caught 
and  crushed  said  Cocdc's  body  between  tha 
ears  of  the  train,  by  and  through  the  gross 
negligence  of  Uilligan  ajid  of  defendant 
company,  in  the  operation,  management 
and  contzol  of  the  engine  and  train;  that 
the  injuries  to  the  plaintiff  resulted  in  Ua 
death  a  few  minutes  thereatt^,  and  when 
so  caught  and  crushed  said  Cotdc  was  cn- 
gsged  in  discharging  his  duties  aa  brake- 
man  to  the  defendant  company;  the  death 
of  said  Cook  was  caused  as  aforesaid  by  tha 
gross  negligence  and  carelessness  of  defend- 
ant company  and  Uilligan.  The  ritilroad 
company  filed  Its  petition  in  the  state  court 
for  the  removal  of  the  cause  to  the  United 
States  circuit  court  for  the  eastern  district 
of  Kentudiy,  upon  the  ground  that  there 
waa  a  separiUiIe  controversy  between  the  pe- 
titioner, a  resident  and  citizen  of  Ohio,  and 
the  plaintiff  below,  who  was  a  citizen  end 
resident  of  Kentudcy.  The  circuit  court  of 
Mercer  county  refused  to  remove  the  ease, 
and  a  verdict  and  judgment  were  rendn^ 
for  the  plaintiff  below.  Upon  appeal  to  the 
court  of  appeals  of  Kentucky,  the  judgment 
was  reversed  for  errors  occurring  at  the 
trial.  At  a  second  trial  the  verdict  and 
judgment  were  rendered  for  the  nlaintiff  be- 
low, which  was  again  reversed  and  re- 
manded. On  the  third  trial  the  verdict  and 
judgment  were  again  rendered  for  the  plain- 
till  below,  which  judgment  was  affirmed  by 
the  court  of  appeals  of  Kentucky.  The  sola 
question  argued  here  la  aa  to  the  correctness 
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0  sf  the  itata  aonrt  in  refnsing  to  order  the 

Rrwnoval  of  the  eauM,  whicb  judgment 

■  kffirmed  bj  tJie'Kentod^  oonrt  of  Bpp«&1». 

The  Bctkm  for  dokth  bj  lu^ligenoe  ie  leg- 

iilat«d  b;  the  Kentu^y  Coastitation  uid 

■tatates.    Section  211  of  the  Constitution 

I  person  eball 
itault  from  ui  Injur?'  Inflicted  by  negligence 
or  wratigfal  kct,  then,  in  erer;  boA  ease, 
damages  nuy  be  recovered  for  eueh  death 
from  the  oorpoiationH  uid  persone  ao  oaus- 

Scctim  6  of  Uie  Eentodcy  atatutea  reada 
as  follows: 

"Whenever  the  dekth  of  k  person  shall  re- 
•Hit  from  an  injury  inflicted  by  negligence 
or  wrongful  act,  then,  in  every  such  case, 
damages  may  be  recovered  for  such  death 
from  the  person  or  perHona,  company  or 
eompanies,  eorporation  or  corporations, 
their  agents  or  servants,  causing  the  same, 
and  when  the  act  is  wilful  or  the  netfli- 


damages  shall  be  prosecuted  by  the  personal 
npreeentative  of  the  deoeaaed." 

This  statute  undertakes  to  give  an  action 
fOT  negligence  against  the  companies  or  cor- 
porations responsible  therefor  and  their 
agents  or  servants  caneing  the  same.  The 
statute  has  been  before  the  court  of  appeals 
«f  Kentucky,  and  in  the  case  of  Winston  v. 
lUiaoia  C.  R.  Co.  Ill  Ey.  QG4,  957,  SS  L. 
B.  A.  e03,  004,  06  B.  W.  13,  that  oourt  said 
of  the  state  Constitution  and  this  statute: 
"The  Constitutfon  and  atatatas  of  this 
state,  as  construed  by  the  repeated  adju- 
dicaUons  of  this  court,  make  the  railroad 
company  liable  for  the  acts  of  the  agents 
and  servanta  in  charge  of  its  trains.  If  a 
servant  is  guilty  of  such  n^Ilgence,  while 
acting  for  his  master,  as  will  make  the 
master  responsible,  then,  ia  such  a  case,  the 
■errant  is  personally  and  equally  responsi' 
ble  with  the  master  for  the  damages  result- 
ing from  the  ni^ligent  act.  The  mere  fact 
that  the  master  may  be  req>onsiUe  for  the 
wrongful  act  of  the  servant  does  not  relieve 
the  servant  from  a  joint  lialiility  with  the 
master  for  the  wrongful  act  which  produced 
the  injury  and  damage." 
^  In  the  case  under  oonsideration,  in  the 
gopinion  of  the  court  upon  the  question  of 
•  r^ht  of  removal,  while  it  expressed  tha**iew 
that  the  weight  of  authority  was  in  favor  of 
the  right  to  join  the  maater  and  servant  in 
aetions  for  negligence,  it  reiteratce  its  tor- 
mar  view  of  the  Kentucky  statutes,  citing 
ClMtaptaSM  A  0.  B.  Co.  v,  Diaon,  104  Ky. 
W8,  47  B.  W.  615,  and  the  Winaton  Gate, 
above  referred  to,  and  qnoted  from  that  case 
Vltti  ■ppnnmli 
"By  the  terms  of  this  asetion,  where  death 


rssnlts  from  the  negligent  aet,  a  reeaveiy 
may  l>e  had  therefor  against  the  peraon  ot 
persons,  oompany  or  companies,  corporation 
oT  corporations,  their  agents  or  awvanta, 
causing  the  same.  .  .  .  The  ploinUfF 
ha«  a  right  to  proceed  severally  or  Jointly 
against  those  who  are  liable  for  the  injury 
inflicted  resulting  in  death," 

We  then  have  a  case  in  whidk  the  extent 
ot  the  rfght  to  reoover  damages  for  negli- 
gence Is  prescribed  by  the  Constitution  and 
statutes  of  the  state  of  Kentucky,  and  which 
the  courts  of  that  state  have  construed  to 
give  a  joint  eauso  of  action  against  the  cor- 
poration and  its  agents  or  servants  causing 
the  same.  In  a  recent  ease  this  court  had 
ocoaaion  to  deal  witii  the  question  of  re- 
moval under  the  separable  controversy 
claose  {BoulJism  R.  Oo.  y. Carton,  1D4  U.S. 
13S,  48  L.  ed.  907,  24  Sup.  Ct  Kep.  600), 
on  a  writ  of  error  to  the  supreme  court  of 
SouUi  Carolina.  JAi  action  had  been  jcrint- 
ly  brought  in  the  state  court  against  the 
Southern  Railway  Company,  a  eorporation 
of  Virginia,  and  Arwood,  conductor,  sod 
Killer,  the  engineer,  residents  of  Greenville 
county.  South  Carolina,  charging  the  joint 
and  concurrent  negligence  of  the  servant  and 
the  company,  because  of  a  defective  coupler 
and  the  corelaaa  management  of  the  train, 
and  the  railroad  company  daimed  to  have 
been  deprived  of  the  right  of  removal  bj  the 
all^ation  of  a  joint  and  concurrent  tort, 
unless  the  state  court  would  charge  that  no 
reoovery  could  t>e  had  unless  a  joint  liabil- 
ity was  shown,  which  it  refiised  to  do. 
Attar  oommenting  upon  Oi«  action,  the 
Chief  Justice,  who  delivered  the  opinion  of 
the  court,  stated  that  the  right  ot  removal 
depends  upon  the  aet  of  Cangrees,  that  the 
company,  upon  the  face  of  the  pleadings, 
did  not  come  within  the  act,  and  had  made 
oo  eSori  to  assert  this  right,  and,  dUngJ* 
the  passs^  In  Ptnoert  v.'Ohtsapealte  d  O.f 
B.  Co.  ISO  U.  S.  02,  42  L.  ed.  673,  18  Sup. 
Ct.  Rep.  264,  quoted  in  the  A^labama  Q.  8. 
B.  Oo.  V.  T\ompm>n,  200  U.  S.  206,  SO  L.  ed. 
,  26  Sop.  Ct.  Bep.  161,  said : 

"The  view  thus  expressed  was  reiterated 
in  Cheaaptakt  A  O.  It.  Co.  v.  Diaon,  17B  U. 
B.  131,  46  L.  ed.  121,  21  Sup.  Ct.  Rep.  67, 
where  the  subject  was  much  considered  and 
oases  dted.  Reference  was  there  made  to 
the  fa«t  that  many  courts  have  held  the 
idontiflcatlon  of  master  and  servant  to  be  so 
complete  that  the  liability  of  both  may  be 
enforced  in  the  same  action.  And  end)  is  the 
law  in  Bouth  Carolina.  8okump«rt  r. 
BouOi^m  a.  Oo.  66  &  0.  S32,  96  Am.  St. 
Rep.  802,  43  a  S.  81S.  In  that  ease  It  waa 
held  that,  under  the  state  Code  of  Civil 
Fioeednr^  In  actions  e«  dslioto,  aeta  of  nef- 
ligenoe  and  wiUnl  tort  might  be  oomml^ 
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gltd  In  cm  ■Utement  u  ouam  «f  lajurj; 
thftt  mftiter  and  lerviuit  ara  jolnt^  liable 
•a  joint  tort  feaaon  for  thaiort  of  Uia  aerr- 
ant,  oommitad  witltln  the  aeope  of  Ua  «m- 
plojmect,  and  while  in  the  master's  service) 
Uiat  the  objection  that  if  master  and  aerv- 
ant  were  made  jointlr  liable  for  the  a^li- 
gence  of  tba  latter  tba  master  eould  not  call 
an  tba  serrant  for  eonbribution  waa  without 
merit,  aa  the  rule  was,  as  laid  dowfi  hj  Mr. 
Cooler  (Torts,  p.  145),  that:  'As  between 
the  eompanj  and  its  servant,  the  latter 
alone  is  the  wrongdoer,  and  in  calling  upon 
him  for  indemnit;,  the  company  bases  no 
4^m  upon  its  own  misfeasaitce  or  default, 
but  upon  tlutt  of  the  aervant  himself.'  And 
•ee  Oardner  v.  Southern  B.  Co.  65  8.  0.  341, 
'48  B.  B.  816.  In  Sucker  ▼.  Smoke,  87  S.  a 
377,  34  Am.  St.  Rep.  768,  16  S.  E.  40,  and 
Bkijtper  v.  Clifton  lifg.  Co.  08  B.  C.  143, 
36  S.  B.  S09,  it  waa  dedded  that  in  ac- 
tion! snoh  aa  thii  exemplary  damages  ma)' 
be  leoovered.  The  suggestion  that  the  state 
deprived  the  company  of  its  property  by  the 
rullnga  of  the  supreme  oonrt  calls  few  no 

While  the  case  did  not  show  an  attempt 
to  remove,  the  dlBenasion  of  the  sobjeet  by 
the  Chief  Justloe  strongly  intimates  that 
if  the  action  was  properly  joint  in  the  forum 
fn  which  it  was  being  prosecuted,  it  could 
not  be  removed  aa  a  separable  controversy 
under  the  a«t  of  Congress.  We  have  imdei 
S  consideration  an  action  for  tort  which,  by 
■  the  Constitution  and'laws  of  the  state,  aa 
interpreted  by  the  highest  court  in  the  state, 
gives  a  Joint  remedy  against  master  and 
servant  to  recover  for  negligent  injuries. 
This  oonrt  has  repeatedly  held  that  a  seps^ 
table  controversy  must  be  shown,  upm  the 
fs«e  of  the  petition  or  declaration,  and  that 
the  defciidnat  baa  no  ri^t  to  say  that  an 
action  shall  be  several  which  the  plaintill 
elects  to  make  joint.  See  cases  cited  in 
Alabama  O.  8.  R.  Co.  v.  Tkompton,  200  U. 

S.  — ,  50  L.  ed, ,  26  Sup.  Ct.  Rep.  161.    A 

state  has  an  unquestionable  right  br  Ita  Con- 
■tltutlon  and  laws  to  reflate  actions  for  nes- 
llgenee,  and  where  it  has  provided  that  the 
plaintiff  in  such  oasea  may  proceed  jointly 
or  severally  against  tiiose  liable  for  the  in- 
Jnry,  and  the  plaintiff,  in  due  course  of  law 
and  in  good  faith,  has  filed  a  petition  elect- 
ing to  sue  for  a  joint  recovery  given  by  the 
laws  of  tiie  state,  we  know  of  nothing  in  the 
Fedeiai  removal  statute  wMeh  will  convert 
sneh  action  into  a  separable  controversy  for 
the  purpose  of  removal,  because  of  the  pres- 
ence of  a  nonresident  defendant  therein, 
properly  joined  in  the  action  under  the  Con- 
■Utiition  and  laws  of  that  state  wherein  It 
Is  conducting  its  operations,  and  Is  duly 
aarved  with  process. 


(JOO  U.  8.  197) 

UNITED  STATES  for  the  Use  and  Beoeflt 
of  DANIEL  H.  HILI.  and  Howard  H, 
Hill,  Copartnan  Doing  Business  under  tte 
Finn  Name  of  N.  D.  Hill  ft  Sons,  Plff$. 


Frlaelpal  aad  sBretr— extant  of  aaretr'a 
Ilabllltr— labsF  asd  aiaterlala  oaed 
in     vabllo     work^Labor    and    materials 

used  In  the  proaecatloD  of  a  public  work, 
wbethfr  Cuntlshed  under  tbe  contract  directly 
to  the  rontraetac  or  to  ■  subcontrsctor,  must 
be  deemed  wittiln  the  obligation  of  a  surety 
company  under  a  bond  ezecutnl  pocsoant  to 
tba  act  ol  AogoMt  13,  18M  (38  Btat.  at  I.  278, 
chap.  280.  U.  S.  Comp.  Stst  IDOl,  p.  2623), 
coodltloned  foe  the  prompt  payment  of  the 
contractor  to  "all  persons  sapptyln;  It  labor 
er  materials  In  the  prosecution  ol  tbe  work 
provided  for  In  said  contract'  In  view  of  tba 
msnlfest  purpose  of  that  statat*  to  protect 
tbose  whose  labor  or  material  has  CMitrlbut> 
ed  to  tbe  prosecution  of  tba  work. 

[No.  39.] 

Submitted     Ifovemher     S,     1905.    Deeiied 
January  t,  1908. 

IN  ERROH  to  the  Bnperior  Court  of  King 
Count?  In  the  State  of  Washlngttni  ta 
review  a  judgment  sustaining  a  demurrer 
to,  and  dismissing,  the  complaint  in  an  ac- 
tion by  peraona  furnishing  labor  and  mate- 
rials to  a  subcontractor  on  a  public  work  on 
ths  bond  of  a  surety  company,  eonditioned 
for  the  prompt  payment  by  the  contractor 
to  all  persons  supplying  it  with  labor  or 
materials  in  the  prosecution  of  sudi  work, 
irevened  and  remanded  for  further  p 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  W.  Bnddress  for  plaintiffs 

Mr.  HauT  C  Willeox  for  defendant 
in  error.  ,, 

tt 
Mr.  Jnatloe  Saj  delivered  the  opinion  of* 
the  court: 

This  caae  was  decided  on  demurrer  in  the 
court  below.  It  woa  held  that  no  causa  of 
aeticn  waa  statedby  the  plaintiffs,  and  Judg- 
ment wa*  rendered  accordingly.  Plaintiffs 
brought  action  as  partners  against  the  Am- 
erican Surety  Company  upon  a  bond  given 
in  ptmuBjice  of  the  aet  of  Auguat  13,  1804. 
2S  Stat,  at  L.  278,  dwp.  280,  U.  S.  Comp. 
SUt  1001,  p.  2523.  The  allegationa  of  the 
petition,  ao  far  important  as  to  be  noticed 
here,  are;  Tbe  defendant  is  a  corporation 
duty  authorifed  to  do  a  general  Insurance 
and  bonding  business.  On  F^Tuary  14,  _ 
1801,  the  New  Jersey  Foimdiy  ft  Machines 
•Oompany  eateied  into  a  written  oimtract? 
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witb  tlie  United  Statco,  for  the  conrtruetlim 
of  four  obsovation  toware,  (or  tlie  agreod 
flompensation  of  $2,576.  That,  uQoug  otber 
things,  it  was  stipulated  in  the  eontraot 
"that  the  said  New  JarBey  Foundry  &  Ma- 
ehlDe  ODmpBuy  shall  be  responsibls  for  and 
pay  all  liabilities  incurred  in  the  prosecu- 
tion of  tbe  work  for  labor  and  material," 
tba  work  to  be  completed  within  Baven 
months  from  date  of  contract.  The  United 
States  required  of  the  said  New  Jersey 
Foandiy  &  Machine  Company  a  bond,  which 
was  executed  by  the  company  and  the  Am- 
erican Snrety  Company  as  surety,  on  tbe 
14th  day  of  Febniaiy,  1001,  in  the  penal 
ram  of  $4,000,  to  be  paid  unto  the  United 
States  of  America,  wbudi  bond  eontaiaed 
the  CMLdition;  "Now,  therefore,  if  the 
abore  boimden  New  Jeney  Foimdiy  A  Ma- 
ebJne  Company  shall  and  will  in  all  respects 
dniy  and  folly  otwerre  and  perform  all  and 
singular  the  covenant*,  oondititms,  and 
■greemente  in  and  by  said  contract  agreed 
and  aOTenant«d  by  said  New  Jersey  Foundry 
A  Machine  Company  to  be  observed  and  per- 
formed, acoording  to  the  true  intent  and 
meaning  of  said  contract,  and  as  well  dur- 
ing any  period  of  extension  of  said  contract 
that  may  be  granted  on  the  part  of  tne 
United  States,  as  during  tbe  original  terms 
of  tbe  same,  and  ihall  promptly  make  full 
payments  to  all  persons  supplying  it  labor 
or  materials  in  the  prosecution  of  the  work 
prorided  for  in  said  contract,  then  the  above 
obligation  shall  be  void  and  of  no  effect  j 
otherwise,  to  remain  in  full  force  and  tIt- 
tne."  That  afterwards  the  said  New  Jtr- 
sey  Foundry  'ft  Machine  Company  entered 
Into  a  contract  with  the  Richard  Uanufac- 
tnring  Company  for  certain  portions  of 
the  work,  and  said  Richard  Manufacturing 
Company  entered  upon  the  performance  of 
the  contract,  and  in  the  performance  tiiare- 
of  between  the  3d  day  of  April  and  the  17th 
day  of  May,  ot  the  same  year,  Daniel  H. 
Hill,  and  Howard  H.  Hill,  the  plaintiffs, 
the  special  instance  and  request  of  the  said 
Richard  Bfanufacturing  Company,  scraped 
and  painted  the  four  observation  towers,  to 
be  constructed  under  the  contract  with  the 
e*ald  New  Jersey  Foundry  £  Machine  Com- 
fpany,  for  whid  said'Bichard  Manntaetur- 
ing  Company  agreed  to  pay  tbe  said  plain- 
tiffs the  Bom  of  $240.80,  of  which  there  is 
snp^d  the  sum  of  $141.80.  That  on  tbe 
11th  day  of  August,  1003,  plaintiffs  made 
Che  affidavit  required  by  the  statute,  and 
pptwored  from  the  Secretary  of  War  of  tfas 
United  States  certified  oopies  of  the  origi- 
nal contract  and  bonds;  that  the  said  New 
Jersey  Foundry  &  Machine  Company,  ths 
Siehard  Manufacturing  Company,  and  the 
Unit«d  States  accepted  the  said  scraping 
■ad  painting  so  dons  and  perfomed  hy  ths 


plaintiffs  In  tbe  necessary  prosecution  ci 
the  work  required  by  the  original  contract. 

Tlie  statute  under  consideration  ia  en- 
titled "An  Act  for  the  Protection  of  Persou 
Furnishing  Materials  and  Labor  for  the 
Construction  of  Publio  Works."  It  pro- 
vides, in  substance,  that  persons  entering 
into  formal  contracts  with  the  United  States 
for  the  ooDstruction  or  repair  of  public 
buildings  and  works  shall  be  required,  be- 
fore performing  such  work,  to  execute  the 
usual  penal  bond  with  good  and  sufficient 
suret;,  with  the  additional  obligation  "that 
such  contractor  or  contractors  shall  prompt- 
ly make  payments  to  all  persons  supplying 
him  or  them  labor  and  materials  in  the 
prosecution  of  tbe  worEc  provided  for  n 
such  contract."  Tbe  statute  further  pro- 
vides for  the  furnishing  of  a  copy  of  the 
contraut  and  bond  to  persons  furnishing  an 
affidavit  that  labor  and  materials  for  the 
prosecution  of  such  work  have  been  supplied 
by  him  or  them,  and  giving  a  right  of  action 
in  the  name  of  tbe  United  States  (Or  the 
benefit  and  use  of  said  person  or  persons 
against  the  contractor  and  his  sureties. 

We  may  remark,  before  considering  tho 
construction  to  be  given  tiiis  act,  that  it 
hss  been  materially  amended  by  the  act  of 
February  24,  1906.  33  Stat,  at  L.  811, 
chap.  778.'  The  amended  act  makes  provis- 
ion for  preference  in  payment  in  favor 
o(  the  United  SUtes,  limiU  ths  time  in 
which  actions  may  be  brought,  provides  for 
bringing  all  the  creditors  into  one  action, 
and  for  the  prosecution  of  the  same  in  the 
name  of  the  United  States  in  the  dreult 
courts  of  the  United  States  in  the  district 
in  which  the  contract  was  to  be  performed, 
and  not  elsewhere.  In  reepect  to  the  per- 
sons entitled  to  the  beneflt  of  the  bond," 
there  has  been 'no  material  change  in  the? 
act.  While  not  governing  the  present  ac- 
tion, the  amended  statute  has  some  bearing 
in  construing  the  act  in  question,  as  it 
shows  the  oonsistent  purpose  of  Congress  to 
protect  those  who  furnish  lalior  or  mate- 
rial in  the  prosecution  of  public  work. 

In  considering  the  statute  and  determin- 
ing tbe  scope  of  tbe  bond,  divergent  view9 
have  been  urged  upon  the  court.  Upon  the 
one  hand  it  is  insisted  that  the  bond  is  to 


labor  directly  to  the  contractor,  and,  upon 
the  other,  that  a  more  liberal  constmction 
be  given,  and  a  recovery  permitted  to  those 
who  have  furnished  labor  and  materials 
which  have  been  used  ia  the  prosecution  of 
the  work,  whether  furnished  under  the  con- 
tract directly  to  the  contractor,  or  to  a  sub- 
contractor. 

This    statute   was    before   this    oouTt   fa 
VniUd  Btalea  Fidelity  <£  Q.  Co.  v.  OoIdM 
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PreMd  d  nn  BtUk  Oo.  191  V.  S.  416,  13 
L.  «d.  242,  24  Sup.  Ct  Rep.  142.  and  wMle 
the  qaeaUon  wiieUwr  Buretj  oompaniu 
vhldi  are  aueli  for  oompensatlon  are  enti- 
tled to  the  aame  strict  constnictioii  of  their 
rights  and  obligation*  aa  ia  accorded  to  pri- 
Tate  auretiee,  who  beoome  aneh  without  ra- 
ward  or  profit,  wk«  left  open.  It  waa  never- 
tbeless  eaid:  "The  rule  of  <(rio(i««imi  juris 
is  a  atringent  one,  and  la  liable  at  tlmee 
to  work  a  practical  injustice.  It  la  one 
which  ought  not  to  be  extended  to  contracts 
not  within  the  reaaon  of  the  rule,  particu- 
larlj  when  the  bond  is  underwHtten  by  a 
oorporation  which  haa  undertalcen  for  a 
profit  to  insure  the  obligee  againat  a  failure 
of  performance  on  the  part  of  the  principal 
obligor.  Such  a  contract  should  Im  inter- 
preted libenUly  in  favor  of  the  aobcoatract- 
or,  with  a  view  of  furtiiering  the  beneficent 
object  of  the  statute.  Of  course,  this  rule 
would  not  extend  to  cases  of  fraud  or  unfair 
dealing  on  the  part  of  a  subcontractor,  as  waa 
the  case  In  United  Statei  ute  of  BeUe  t. 
Amtrican  Banding  d  T.  Co.  89  Fed.  921 ;  89 
Fed.  025,  32  a  C.  A,  420,  or  to  caaea  not  oth- 
erwise within  the  scope  of  the  undertaking." 
„  The  oourta  of  this  countiy  have  generally 
ggiven  to  statutes  intending  to  secure  to 
•  thoee  furalahlng  labor  and  suppUea  for*tb» 
construction  of  buildings  a  liberal  interpre- 
tation, with  a  view  of  effecting  their  pur- 
pose to  require  payment  to  thoae  who  have 
contributed  by  their  labor  or  material  to 
the  erection  of  buildings  to  be  owned  and 
enjoyed  bjr  thoee  who  profit  by  the  eont^bn- 
tion  of  such  labor  or  materials.  Flagtla/f 
Bilv&r  Uin.  Co.  v.  (7uIIin«,  IH  U.  a  176, 
177,  20  L.  ed.  704,  TOS.  And  the  rule  which 
permits  a  aore^  to  stand  upon  his  strict 
legal  rights,  when  applicable,  does  not  pre- 
vent a  eonstniction  of  tlia  bond  with  a  view 
to  determining  the  fair  scope  and  meaning 
of  the  oontroct  in  the  light  of  the  language 
nsed  and  the  drciunstancee  snrrouitding  ^c 
parties  Ulster  Count]/  Bav.  Jntt.  t,  Totmg, 
181   N.  Y.  23,  30,  6S  N.  E.  4S3. 

As  ag^nst  the  United  States,  no  lien  ean 
be  provided  upon  Its  public  buildinga  or 
grounds,  and  it  was  the  purpoae  of  thia  act 
to  BubBtitute  the  obligation  ol  a  b<»d  for 
the  aecuri^  which  might  otherwise  be  ob- 
tained by  attaching  a  lien  to  the  property 
of  an  individual.  The  purpose  of  the  law 
ia,  ••  its  title  dedarea:  "For  tiie  protee- 
tion  of  persona  furnishing  materials  and 
lal>or  for  the  ooostruction  of  publio  works." 
If  literally  conatrued,  the  obligation  of  the 
bond  might  be  limited  to  secure  only  per- 
sons supplying  labor  or  materials  directly 
to  the  contractor,  for  which  he  would  be 
personally  liable.  Bat  we  must  not  over- 
look, in  oonstming  Uiia  obligation,  the  man- 
ifest purpoee  of  the  statute  to  require  that 


material  and  labor  actoally  eontrtbtited  to 
the  eonatructioD  of  tlis  publio  building  sltall 
be  paid  for,  and  to  provide  a  seonritj  to 
tliat    end. 

Statutes  are  not  to  be  so  literally  wn- 
strued  as  to  defeat  the  purpose  of  the  1^ 
islature.  "A  thing  which  is  within  the  is- 
tention  of  the  makers  of  the  statute  ia  as 
much  within  Uie  statute  aa  if  it  were  with- 
in the  letter."  Unitod  State*  v.  Frteman, 
3  How.  656,  II  L.  ed.  724.  "The  apirit  as 
well  as  the  letter  of  a  statute  must  Iw  re- 
spected, and  where  the  whole  context  of  th« 
law  demonstrates  a  particular  intent  in  the 
legislature  to  effect  a  certain  object,  some 
decree  of  implication  may  be  colled  in  to 
aid  that  intent."  Chief  Justice  Mandiall, 
in  Duroatie<m  v.  United  BttHM,  €  Oraneh, 
303.  3  L.  ed.  232.  « 

Looking  to  the  terms  of  this  statute  bt% 
its  original  form,  and'as  amended  In  1906,* 
we  find  tlie  same  eongreaslonal  purpoae  to 
require  payment  fcH-  material  and  labor 
which  have  been  furnished  for  the  eoastrae- 
tion  of  publio  worla.  The  affidavit  to  be 
filed  with  the  head  of  the  dapartment  under 
the  direction  of  whidi  the  work  baa  been 
proaeeuted  requires  the  affiant  to  stale  that 
labor  or  materials  for  the  proeeoaUon  ol 
Buoh  work  has  been  supplied  by  him,  for 
which  payment  has  not  been  made,  and  suA 
persons  are  given  tbe  ri^t  of  action  on  tlw 
bond  in  the  name  of  the  United  States. 
Language  could  hardly  be  plainer  to  evi* 
denoe  the  intention  ol  Congress  to  protect 
those  whose  labor  or  material  has  contribu- 
ted^to  the  proeeentlon  of  the  work.  There 
Is  no  language  in  the  statute  nor  in  tlta 
bond  which  ia  therein  authoriaed  limiting 
the  right  of  neonrj  to  thoae  wbo  tumlsli 
material  or  labor  directly  to  the  oantrae(> 
or  but  all  persona  supplying  the  contractor 
with  labor  or  materials  in  the  proeecntion 
of  the  work  provided  for  in  the  contract  are 
to  be  protected.  The  source  of  the  labor  or 
material  ia  not  indicated  or  drcnmaraibed  It 
is  only  required  to  be  "supplied"  to  the  con- 
tractor in  the  proeecuUon  of  the  work  pro- 
vided for.  How  supplied  is  not  stated,  and 
could  only  be  known  as  the  work  advanced 
and  the  labor  and  material  are  furnished. 

If  a  construction  is  given  to  the  bond  so 
limiting  the  obligation  incurred  as  to  per- 
mit only  thoae  to  recover  who  have  con- 
tracted directly  with  tlie  principal,  it  may 
happen  that  the  material  and  labor  wfaieb 
havs  contributed  to  the  structure  will  not 
be  paid  for,  owing  to  the  default  of  snboon- 
tractors,  and  the  manifest  purpoae  of  the 
statute  to  require  compensatini  to  thoss 
who  have  supplied  such  labor  or  material 
will  be  d^eated. 

We  cannot  conceive  that  thia  eoBstmotien 
works   any   hardship   to   th>   aaretr.    n* 
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contnMtor  geti  tlw  benefit  of  moli  woik  or 
uutteriol.  It  is  djstiuctlj  aTerred 
MM  tliat  the  original  contractor  received 
the  benefit  of  the  woik  done,  and  it  was 
used  in  port  perfomianee  of  hit  eontraoL 
It  is  ens7  for  the  eontraetor  to  aee  to  it 
that  he  and  bis  surety  are  secured  against 
loss  by  raquiring  those  with  whom  he  deals 
^to  give  securitj*  hy  bond,  or  otherwise,  for 
gthe  payment  of  such  persons  aa  furnish 
■  work  or  labor  to  go  into  the  struotnre.  In 
view  of  the  declared  purpoae  of  the  stat- 
ute, in  the  light  of  whl<dt  thfe  bond  most  be 
read,  and  considering  that  the  act  declares 
In  terms  the  paipose  to  protect  those  who 
have  furnished  labor  or  material  in  the 
prosecution  of  the  wor)^  we  think  It  would 
be  giving  too  narrow  a  Bonstmction  to  Its 
terms  to  limit  its  beoeflts  to  those  only  who 
•upply  Buoh  labor  or  materials  directly  to 
the  contractor.  The  obligation  is  "to  make 
fnll  paymrats  to  all  persons  supplying  It 
with  liibor  or  materials  in  the  prosstnLtion 
of  the  work  provided  for  in  said  eantraot." 
This  language,  read  in  the  light  of  the  sUt- 
nte,  lot^ta  to  the  protection  of  thoie  who 
supply  the  labor  or  materials  provided  for 
in  the  oontriAt,  and  not  to  the  particular 
contract  or  engagem^tt  under  whidi  the  la- 
bor or  materials  were  supplied.  If  the  con- 
tractor sees  fit  to  let  the  woric  to  a  subcon- 
tractor, who  employs  labor  and  buys  mate- 
rials which  ate  used  to  carry  out  and  fulfil 
the  engagement  of  the  original  contract  to 
oo&stmet  a  pnblie  building,  he  is  thereby 
supplied  with  the  materials  and  labor  for 
the  fulfilment  Of  his  engagunent  as  effectu- 
ally as  he  would  have  been  had  he  directly 
Und  the  labor  or  bought  the  materials. 

We  reach  the  ooneluaion  that  tlte  labor 
■nd  materials  furnished  in  this  ease  were 
within  the  obligation  of  the  surety  company 
an  the  bond,  and  in  that  view  the  judgment 
of  (to  Superior  Court  ia  rtveraed  and  the 
oanse  remanded  for  further  prooeedinge 
not  IneonsiBtent  with  this  opinlim. 


(200  U.  B.  148) 

JOSHUA  ROBERTS  MEAD,  Anna  Leocadie 
L«,   William   Wesley   Mead,   and   Stella 

■  Baham  Meade,  Trustees,  et&,  et  ol.,  Ptffa. 
itSrr., 


CITY  OF  PORTIiAND  si  aL 

1.  OoBBtltatlaBal  lair-^iie  proeeas  of 
bvT-^aJrlnar  propertr  wlthont  eoin- 
pensaMoB— vrliartBve  njrlilB  In  eltr 
■treete^A  reserradon  of  "whsrve»  aoA 
wharflng  prlvl leges' 
tor  en  sddEtloii  to  i 

right  to  appropriate  for  wbarfase  purimses 
BtrsM  or  sn  eiteulcm    UMreol   wblah  sannot 
be  taken  awsr  or  destroyed  without  eompeu- 


■atlon  without  datjlBg  the  dne  iimrMi  et 
Isw  iscDrea  hj  the  14th  AmsDOaieut  t»  the 
Vedcral  Constltutloo. 
19.  CoBstltntloBBl  Is w>— Impair Ibb  ettB* 
tnet  obUaratloBe— wliBipfaare  rlvhts 
in  eltr  streets.— No  right  to  use  or  tppto- 
prlstc  for  wharfage  purposes  s  clt;  street  or 
an  eitenslon  therixif,  protected  by  the  eon- 
tract  claose  of  the  F«dgial  Couetltatlon  fiau 
Impairment  bj  legislatlre  change  of  the  srade 
of  the  street,  can  be  gathered  from  municipal 
grants  to  the  owDets  o(  propertr  trontlng 
on  opposite  sldee  of  the  itreet  of  the  right 
to  construct  wharves  In  s  river  on  and  In 
front  of  such  property,  reserrlng  te  the  com- 
man  council  the  right  to  rexulate  the  pas- 
sagewsjs  along  the  street  and  sn;  part  of 
the  wharves  extending  therein  "as  a  part  of 
■sld  street  and  aMewstks." 
B.  Bnror  to  etats  eooFt-^aeetlaDa  r*- 
Tlewable— ■tatBtorj  aoBetraetlcw^ 
The  construction  at  s  sUte  statute  b;  the 
highest  court  d  the  state  as  a  legislative 
chance  of  the  grade  of  a  strset  for  Its  full 
width  Is  ooneluslve  on  the  Supreme  Court  at 
the  United  BUtes  In  determining,  on  writ  of 
error  to  the  ststa  court,  whether  snch  statute 
Impairs  the  obligation  of  snj  contract  right 
of  shutting  owners  to  appropriate  tha  street 
or  sn  extension  thereof  for  wharfage  pur- 
poaee.e 
4.  Pabllc  laprovements— obBBB*  of 
»»««•— PBwet  BOt  exbBBate*  br  par< 
tlBi  eKen)l»e.-Tbe  right  of  a  brldga  com- 
pany or  Its  municipal  sucetMor  to  ebange, 
under  leglBlatlve  authority,  the  grade  of  a 
stieet  for  Its  full  width  for  an  approach  to  a 
bridge  without  making  compeUBstlon  to  abut- 
tlng  owners  for  consequential  damsgea,  is  not 
so  exhausted  by  exercising  the  right  ss  to 
a  portion  of  the  street  only  as  will  prevent  a 
subsequent  change  of  grade  of  the  rest  of  tha 
street  b;  eitendlog  the  approaeb  to  rarer  sa 
opening  left  In  the  center  of  Hie  street  to  per- 
mit acoess  to  the  wharves  of  abutting  ownera.t 
[No,  6fl.] 
irgued  Novtmtw  27,  1905.  Decided  Ja»- 
vaty  »,  1908. 


State  of  Or^on  to  review  a  decree  whldi 
affirmed  a  decree  of  the  Circuit  Court  for 
the  County  of  Multnomab,  in  that  state, 
Bustaining  a  demurrer  to,  and  distnieeing, 
the  complaint  In  a  suit  to  enjoin  municipal 
authorities  from  closing  a  passa^way  in 
the  approa<di  of  a  bridge.    Afflrmtd. 

case  below,  4fi  Or.  1, 70  Paa  S47. 


Statement  by  Mr.  Justice  1 
Bill  in  eqni^  to  enjoin  defendants  from 
elosing    a    certain    passageway    in    the    ap- 
proach of  a  bridge  called  the  Morrison  street 
bridge,   in   the   dty   of   Portland,   Oregon. 
The  approach  leads  to  plaintiffs'  wharves. 
The  bill  was  demurred  to  and  the  demurrer 
sustained  by  the  trial  oourt,  plalnUffs  d»- 
dedication  of  land     dining  to  plead  further,  and  a  decree  wm 
oe»  not  Include  the  [entered  dismissing  the  bill.     The  decree  wa» 
•BdrNrtoTI-Fo/eiiennpoiit,  eee  voirit.  OmiE 


I  Dlir.  Cl, 
Dtg.  Hunldpsl  CoiporatlMl,  t  TtL 
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•ffimwd  hj  tli«  mprema  eourt  of  the  >Ute. 
is  Or.  I,  TO  ^o.  347. 

Ills  bill  all^BB  that  some  of  the  pUintiffi 
hftve  been  for  many  years  owners  of  block 
76  in  the  citj  of  Portland,  and  other  plain- 
stiffs  have  been  the  ownen  of  block  77. 
2  These  blocks  are  bounded  on  the  east  by  the 
"  Willan»ette  river  and  on  the  west'by  Front 
street.  Morrison  street  is  the  north  bound- 
•irj  <rf  block  70  and  the  soath  boundary  of 
block  77.  Attached  to  the  properties  are 
valuable  riparian  rights  and  wharf  rights 
and  privileges,  which  entitled  the  owners  to 
build,  maintain,  and  use  the  same  to  the 
established  wharf  line  of  the  river,  and  on 
them  are  warehouses,  docks,  and  wharves 
of  great  value,  which  are  occupied  by  ten- 
ants.  The  properties  are  located  within  the 
donation  land  claimed  by  one  Daniel  H. 
Ixiwnsdalc,  under  whom  plaintiffs  claim  as 
owners.  In  the  dedication  by  Lownsdale  ot 
the  plat  of  the  town  of  Portland  it  la, 
unong  other  things,  provided  as  follows: 
}  "The  wharvee  and  wharflng  privileges  are 
•pecially  reserved  to  the  owners  of  the 
«Iaim,  and  never  (except  by  deed)  subject 
to  any  but  the  laws  o(  the  territory  of  Ore- 
gon or  ordinances  of  tlie  town  or  city  cor- 
poration, OS  other  town  (private)  properly. 


That  the  common  council  of  said  city  of 
Portland  adopted  an  ordinance.  No.  2273, 
entitled  "An  Ordinance  Authorizing  the  Con- 
struction ot  •  Wharf  on  the  Willamette 
River  in  Front  and  Opposite  Lota  Numbers 

.3  and  4,  In  Block  No.  77,"  approved  Septem- 

»ber  26,  1879.  f 

•  *  Also  an  ordinance.  No.  2387,  entitled  "An 
Ordinance  Authorizing  the  Construction  ot 
a  Wharf  on  the  Willamette  River  in  Front 

tOrdloaDCe  No.  22T3. 
"Stc.  1.  Tbe  owner  or  ownera  of  lots  8  and 
4,  Id  black  TT,  In  tbe  city  of  Portlaed,  are  here- 
bf  authorized  and  permitted  to  constcact  a 
wharf  of  pltea  and  timber  Id  the  WlllBmette 
river,  on  and  In  front  of  tbe  lots  above  mes- 
tloned,  tbe  eaaterl;  Itne  of  said  wbart  to  run 
psrallel  with  tbe  east  line  of  FroTit  alreet  tram 
a  point  100  feet  nortb  of  tbe  north  line  of  Uar- 
rison  street,  tbe  lower  floor  ot  said  wharf  to  be 
«s  near  10  teet  sbore  tbe  bme  of  grades  as  prac- 
ticable: provided,  that  the  owner  or  owners  of 
said  above-described  propertr  shall  construct 
and  tnalntsin.  at  their  own  expense,  a  pontoon 
snltabla  tor  the  taoding  of  small  boats,  with 
snltable  ateps  leading  from  tbe  pontoon  to  tbe 
lower  floor  of  tbe  wbart;  saJd  pontoon  to  be 
constructed  at  the  foot  of  Uorrlson  street,  and 
to  be  In  accordance  with  plan  on  flle  in  tbe 
office  ot  tbe  auditor  and  clerk. 

"Sec.  S.  Tbe  upper  atorj  or  floor  of  said 
wharf  ahall  not  eitKid  easterly  bejond  tbe  lines 
of  tbe  lower  wbart  or  beyoDd  tbe  Maes  ot  tbe 
block  southwardlT,  except  tor  a  passSKewaj,  IS 
feet  Id  width  along  and  over  the  north  std«  of 
UoiTlson  street  to  within  2B  feet  of  the  easterlr 
mOTKlo  of  said  wharf,  and  for  ssld  dtstanca  ot 


of  and  Opposite  Lots  Nos.  S  and  4,  In  Bloitt 
No.  76,"  approved  F^ruaiy  21,  1879.  t 


sa  feet  tald  passagewa;  shall  not  extend  soatb- 
wsrdlr  Into  said  street  foe  a  greater  distance 
than  e  feet;  provided,  that  tbe  whole  of  uld 
pasiigewa;  and  all  ot  those  portions  of  said 
wbart  extending  over  and  Into  tbe  street  shall 
be  subject  to  regulatloD  b;  tbe  common  council 
as  a  part  of  said  street  and  sidewalk;  and  pro- 
vided further,  tbat  a  SDllable  trap  for  Ore  pur> 
poses  shail  be  placed  In  tbe  lower  roadway,  to 
be  kept  dear  and  In  order  bT  the  ownera  of  said 

"Sec.  8.  Tbe  owners  ot  tbe  propertj  described 
In  I  1  of  this  ordinance  ate  berebr  aatborlied 
and  permitted  to  erect  a  one-stoty  warehouss 
thereon,  to  be  coastnicted  of  wood,  with  the 
root  covered  with  tin,  anytblas  contained  In  or- 
dinance No.  1140,  entitled  'Ad  Ordinance  Pro- 
viding tor  the  Prevention  of  Fires  and  the  Pro- 
tection of  Propertr  Endangered  Thereby,"  and 
tbe  several  amendments  tbereto,  to  the  contraiy 
notwltbstandlDg. 

t    Ordinance  No.  2S8T. 

"Sec.  t.  Tbe  owners  ot  lots  S  and  4,  In  block 
78,  are  hereby  aultiorlied  and  permitted  to  Coa> 
struct  a  wharf  of  piles  and  timber  In  tbe  Willa- 
mette liver  on  and  In  front  of  tbe  abave-descrll^ 
ed  lots.  Tbe  easlerly  side  of  said  wharf  to  com- 
mence at  a  point  147  tect  east  ot  tbe  east  line  of 
Front  street,  and  running  from  the  center  line 
ot  Uorrlson  street  extended  In  a  direct  course 
to  a  point  130  teet  south  ot  the  center  line  ot 
Morrtson  street  extended,  at  a  distance  of  187 1^ 
teet  from  tbe  east  line  ot  Front  street. 

"The  lower  floor  ot  said  wbart  to  conform  to 
tbe  Grade  of  Coulter  and  Church's  wharf  at  its 
eoDaectlon  therewith  ;  provided,  thst  the  owner 
or  owners  of  tbe  above-described  pri^erty  shall 
construct  and  maintain  at  their  own  expense  a 
pontoon  Boitable  for  tbe  landing  of  small  boats, 
with  suitable  steps  leading  Irom  the  pontoon  to 
the  tower  floor  ol  tbe  wharf,  said  pontoon  to  be 
constructed  at  [he  foot  of  Morrison  street,  and 
to  be  In  accordance  with  plan  In  auditor's  oIDce. 

"Bee.  2.  Tbe  upper  story  or  floor  of  said 
wbart  shall  not  extend  easterly  beyond  tbe  tinea 
of  the  lower  wharf  or  beyond  tbe  lines  of  the 
block  northwardly,  except  for  a  passageway,  15 
teet  in  width,  along  and  over  the  south  side  ot 
MorrlBOD  street  to  within  28  feet  ot  the  easterly 
margin  ot  said  wharf,  snd  for  said  distance  at 
S9  leet  said  paasngtway  shall  not  extend  north- 
wardly into  sold  Blreet  for  a  greater  distance 
Ihaa  6  feet ;  provided,  tbat  tbe  wbole  of  said 
passageway,  and  all  those  portions  of  said  wbart 
extending  over  and  Into  the  street,  shall  be 
subject  to  regulation  by  the  common  council  as 
a  part  of  said  street  and  sidewalk ;  aod  pro\ 
vided  further,  tbat  a  suitable  trap  for  flre  pur- 
poses shall  be  placed  In  tbe  lower  roadway,  to 
t>e  kept  clear  and  In  order  by  the  owners  of  said 
wharf.  H 

"Sec.  3.  The  owners  of  property  described  |J 
In  I  1  ot  this  otdlDBnca*are  hereby  aatborlied* 
and  permitted  to  erect  a  one-story  warehouse 
thereon,  to  be  constructed  of  wood  with  the  ro<rf 
covered  with  tiD,  anything  contained  In  ordi- 
oance  No.  1140,  entitled  'An  Ordinance  Provid- 
ing tor  the  Prevention  ot  Fires  and  the  Protec- 
tion of  Property  Endangered  Thereby,  and  the 
several  amendments  thereto,  to  the  eontrarj  not- 
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■  •  ni«  pndMMMin  in  intarart  of  platntlSI 
«Rutmcted  nbu-TM  in  aonformltjf  with  th* 
proviaiona  of  the  ordinsjicai  and  tlu  gndet 
eotabliBhed  tberem,  the  wliwi  coiiBtnicted 
panuant  to  OTiiiimnce  No.  23BT  tovenng  the 
•outb  half  of  tlie  street,  and  that  eon- 
Btructed  poTBuant  to  ordlmuiaa  Ho.  22T3 
uoTering  the  north  half  of  the  ctreet.  The 
wharves  oonsisted  of  two  floors  w  stories, 
with  a  large  warehoiua  over  the  second 
floor.  Hie  second  floors  were  built  slightly 
above  the  leval  of  Front  street,  with  ap- 
proaohes  as  provided  in  the  ordinances. 
The  lower  stories  or  Boon  of  the  wharrea 
ware  oondderablj  below  the  lerel  of  Front 
street,  and  were  eonneetsd  with  that  street 
^  ft  roadwaj  rannlng  on  an  iDcIine  along 
Uonison  street  from  Front  street  down  tc 
tlia  portion  o{  the  wharrea  bnilt  on  Morri- 
•on  street,  wliidi  roadwaj  was  coustmcted 
bj  the  respective  owners  of  the  properties. 
TbB  wharvee,  dodcs,  and  warehouseB,  and  the 
approach  tberetn,  have  been  used  by  plain- 
tiffs and  their  predacessors  for  more  than 
twenty  years,  and  nave  been  used  as  land- 
ing places  for  boats  and  vessels  navigating 
ttte  river,  and  by  pec^le  and  teams  having 
business  at  the  dodu  and  wharves,  and  the 
-docks  and  wharvea  and  the  approach  there- 
to have  been  used  as  a  street  or  highway 
by  the  public.  The  grade  of  Morrison 
steeet  occupied  by  the  roadway  leading  from 
Front  street  and  over  that  portion  of  the 
street  npon  which  the  wharves  and  docks 
were  bnilt  has  never  been  eetablisbed  oxoept 
by  said  ordinances,  and  said  portlona  of 
Morrison  street  and  the  roadway  have  been 
and  are  now  improved  and  used,  and  the 
same  are  a  public  street  and  highway,  and 
were  built  and  have  been  maintained  "in 
reliance  of  the  righta  and  privileges  therein 
[the  ordinance]  maintained." 
^  In  ISTS  the  legislature  of  the  state  of 
JjOrqton  passed  an  act  authorizing  the  Fort- 
■•  land  Bridge  Company,  or  its  assigns,  to'eon- 
atruct  and  maintain  a  bridge  crossing  the 
Willamette  river  between  Portland  and 
East  Portland  for  all  purposes  of  travel 
and  commerce,  "at  snch  point  or  location 
on  the  banks  of  said  river,  on  and  along 
'  any  of  the  street*  of  either  of  said  cities 
of  Portland  and  East  Portland,  *e  may  be 
•elected  or  determined  on  by  said  oorpo. 
ration  or  its  assigns,  on  or  above  Morrison 
street  of  the  said  city  of  Portland,  and  in 
streets  of  said  city  of  East  Portland;  .  .  . 
and  provided,  that  the  approaches  on  the 
Portland  side  to  said  bridge  shall  oonform 
to  Uia  present  grade  oi  Front  street  in  said 
«ity  of  Portland." 

The  hrMge  was  constructed  in  18S6,  the 
w«st  end  of  which  was  k>eat«d  at  the  east 
«Bd  of  Uonison  street.  Between  the  west 
«Bd  of  tha  bridge  moi  Front  street  a  plaok 


road  or  approAcm  was  cDnttrwMa  <iw  Mo^ 
rison  street^  but  Uie  approadi  did  not  vm- 
tonn  to  the  grade  of  Front  street,  bnt  wma 
construoted  at  an  elevation  of  more  than  S 
feet  above  such  grade  at  the  west  end  of 
the  bridge,  and  thence  inclined  to  Front 
street,  and  has  always  been  maintained  at 
sud)  elevation.  The  bridge  did  not  cover 
the  whole  of  Morrison  street  from  Front 
street  to  the  west  end  of  bridge,  but  was  so 
constructed  that  a  portion  of  Morrison 
street,  in  the  center  thereof  and  leading 
from  Front  Street  on  an  incline  to  the  lower 
dodEB  and  wharves  of  plaintiffs,  was  left 
uncovered  and  unehs-nged,  the  same  being 
about  18  feet  wide  and  extending  easterly 
from  Front  street  about  95  feet  The  ap- 
proaches oonstructed  by  the  bridge  company 
have  been  and  are  sufficient  for  tha  passage 
to  and  from  the  bridge  for  foot  passengers, 
ears,  and  vehicles  using  the  bridge.  Tba 
opening  was  left  in  the  dotting  of  Morri- 
son street  to  provide  access  to  the  lower 
floors  of  the  wharves,  and  as  a  means  of  in- 
gress and  egress  tioia  them,  and  did  not 
materially  interfere  witii  or  obstruct  the 
use  of  dty  roadways  and  the  whsxvee  and 
do<ka  as  they  had  been  theretofore  used. 

In  189G  the  dty  of  Portland  purduwed, 
under  l^slative  authority,  the  Morrison 
street  bridge  from  the  Willamette  Iron 
Bridge  Company,  tha  suocessor  in  interest^ 
to  the  Portland  Bridge  Ckimpany,  and  eub-w 
seqtiently,  under  the  provision  of  an'aet  of> 
the  l^slature,  approved  February  21,  1800, 
county  court  of  Multnomah  county  as- 
sumed and  has  sinoa  had  the  care  and  oper- 
ation ot  the  bridge  and  its  approaches. 

In  1S86  the  Willamette  Iron  Bridge  Com- 
pany bc^n  the  construction  of  the  bridge 
and  built  two  piers  in  the  river  to  support 
the  western  end  of  the  bridge  in  front  of 
the  out«r  line  of  plaintiffs'  wharves,  in  such 
position  as  to  obstruct  navigation  and  to 
greatly  interfere  with  the  access  to  Hm 
wharves,  and  at  the  same  time  began  to 
oonstruet  the  approach  to  the  bridge  over 
Morrison  street  in  eudi  manner  as  to  in- 
tarfare  with  access  to  the  wharves.  The 
owners  of  the  wharves  in  April,  1687,  pro- 
tested, and  a  compromise  and  settlement 
effected  between  the  parties,  whereby 
the  bridge  company  agreed  to  forever  leav* 
an  opening  in  tha  bridge  approach  sub 
stantially  as  it  now  is,  and  in  oonsider*- 
tion  thereof  the  wharf  owners  agreed  t* 
permit  the  piers  to  remain  as  constructed, 
and  as  they  have  ever  since  remained,  and 
to  waive  all  objection  to  the  oonatmction 
of  the  approach  in  the  manner  in  which 
it  was  constructed,  leaving  the  opening  for- 
ever open  and  unobstructed  for  free  in- 
gress and  ^ress  to  the  wharves.  The 
parthi  aeted  npon  the  agreement,  and  the 
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wharf  ownm  did  not  beghi  or  proMcate 
ligil  proceeding*.  In  1800,  however,  tho 
oompan^,  notwithatanding  ttie  agreement, 
tlire&teiied  to  eloae  vp  tlie  opening,  where- 
upon the  wh&rf  owners  commenoed  »  suit 
in  equity  to  enjoin  the  threatened  injnry, 
and  thereupon.  In  oonslderation  of  the  dis- 
missal of  the  suit,  the  bridge  company  (al- 
tered into  another  agreement  to  refrain  frcHn 
the  threatened  acta,  ajid  leave  the  opening 
and  approach  in  the  eondition  ae  the  aame 
now  is. 

It  la  alleged  that  the  dt;  of  Portland  ao- 
quii«d  the  bridge  and  the  approaoh  there- 
ot  subject  to  the  aaid  agreement,  and  the 
rights  Tested  in  the  plaintifTs  therriiy,  and 
that  the  defendanta  are  proceeding,  without 
tendering  or  o&ering  eompeniatjon  therefor, 
to  close  said  opening,  and  therdty  deprive 
plaintiffs  of  their  property  without  due  pro- 
^  eess  of  law,  oontrary  t«  the  14th  Amendment 
■;  of  the  Conatitution  of  the  United  Stataa. 
■  *  And  it  ia  allied  that  the  ordinaneea  of 
ttte  titj  of  Portland,  hereinbefore  set  out, 
constitua  a  eontraot  between  the  dty  and 
plaintiffs'  predeoesaors.  and  the  acts  of  the 
legislature  of  the  state  of  Or^an  which 
kave  been  mentioned,  so  far  aa  th^  under- 
take to  confer  upon  defendants  the  power  to 
oloae  the  opening  of  audi  bridge  without 
payment  of  compenaation,  impair  the  obli- 
gatiim  of  such  contract,  and  violate  |  10, 
article  1,  of  the  Constitution  of  iJie  United 
Btates.    An  injunction  was  prayed. 

Mwin.   Olutrles   H.   0*r«7,   0.  E.   S. 

Wood,   8.   B.    lAnthimtm,    J.    O.    Flandert, 
and  Cany  d  Mays  for  plaintiffs  in  error. 
Mettrt.  Xb  A.  lIoNary  and  /.  P.  Kao- 
g^ammtgh  for  defendanta  in  error. 


■   *Ur.    Justice    HeKeaaa    deliverad    the 
opinion  of  the  eourt: 

If  we  determine  what  rights  plaintiffs 
had  in  Uorriaon  street  and  the  river,  we  shall 
be  able  to  determine  their  eontentiona. 
Plaintiffs  claim  a  contract  with  the  dty 
based  on  the  ordlnanees  which  authorize 
plaintiffs  to  eoostruct  their  wharves,  but 
tbey  also  daim  rights  which  they  say  were 
attached  to  the  property  and  reserved  to  it 
1^  Daniel  H.  Lownadale,  "of  the  wharves 
and  wharfing  privilege."  The  rights  so  re- 
served are  made  eepeelally  dominant.  In- 
deed,  the  rights  obtained  from  the  d^  are 
•  somewhat  minimized  and  depredated.  All 
r  the  dly'could  do,  it  is  said,  and  all  the 
dty  attempted  to  do  by  its  ordinances,  was 
to  authorize  the  riparian  owners  to  build 
tbeir  wharves.  Why  authority  from  the 
dty  wM  neoeeeary  In  view  of  the  reserva' 
tion  in  tbe  Lownsdale  dedication,  if  it  was 
aa  extensive  as  contended,  aeems  to  call  for 
explanation,    and    ejcplanaUon    is    given    by 


saying  that  the  ordinance  was  bat  tke  ex- 
ercise of  the  antlierity  to  regulate  the  man* 
ner  in  which  the  wharrea  were  to  be  built 
by  the  riparian  proprietors.  And  plaintiffs, 
to  point  their  relianoe  on  the  reservation 
in  Ob  Lownadale  dedication,  say:  "Whether 
the  ordinances  do  or  do  not  purport  to  grant 
a  privil^G  or  right  to  use  or  appropriata 
the  street  or  an  extension  thereof  for 
wharfing  purposes,  the  right  exists,  and  it 
eziBtad  because  of  the  reservation  in  the 
plat,  long  before  the  ordinances;  and  it 
eiista  Independent  of  any  action  of  the  dty. 
This  right  is  different  in  kind  from  t^ 
right  of  the  public  to  nae  the  street.  And 
it  is  a  valuable  right,  which  cannot  be  taken 
away  or  deetrc^ed  without  oompensation." 
Plaintiffs,  however,  In  otiier  parts  of  their 
argument,  claim,  by  reason  of  the  ordi- 
nances, an  irrevocable  license,  and  in  the 
pleadings  give  prominence  to  nothing  else 
but  the  rights  conferred  by  the  ordinance*. 
On  account  of  this  probe^ly  neither  the 
trial  eonrt  mw  tiiie  supreme  court  com- 
mented on  the  Lownsdale  dedication.  But 
we  will  not  oonsider  plaintiffs  preduded  1^ 
that  omission.  It  is  very  dear  to  us  that 
their  contention  under  the  Lownsdale  dedi- 
cation is  not  sound.  The  purpose  of  the 
dedication  was  an  addition  to  the  d^. 
Streets  wars  contemplated  and  power  <d 
the  dty  over  them,  and  this  purpoae  and 
power  is  aa  dear  and  definite  In  the  dedi- 
cation as  the  reaervation  of  righta  to  lot 
owners.  This  was  tiie  view  of  plaintiffs' 
predeceesors  when  th^  applied  for  the  ordi- 
nances. Therefore  the  fnndamenhil  propo- 
sititHi  in  ths  ease  Is  the  power  of  the  city 
over  its  streets,  and  how  far  that  power 

as  limited  or  could  be  limited  by  the  ordl- 

ince  upon  which  plaintiffs  rely. 

It  will  be  observed  that  the  wharves  were 
eonstructed  on  Harrison  street  and  "used 
as,  and  the  same  are,  a  public  street  and « 
highway."  In  other  words,  the  bill  allfgesS 
that  the  wharvee'on  Morrison  street  formed* 
a  part  of  the  street,  and  were  open  to  gen- 
eral and  public  use. 

What  power  tiie  aty  of  Portland  hod  to 
grant  righta  in  its  streets  depends  upon  its 
charter ;  and  Interpreting  the  ordinance 
upon  which  plaintiffs  rely,  the  supreme 
eourt  of  Oregon  dedded  that  neither  the 
plaintiffs  nor  their  predeceaaora  in  interest 
were  granted  rights  or  privil^es  in  tJie 
street  different  in  Idnd  from  that  enjoyed 
by  tlie  public. 

"The  dear  purpose  of  the  ordinances," 
the  court  said,  "was  to  authorize  and  rsgn- 
late  the  conatructlon  of  wharves  in  front  of 
private  property.  It  la  so  expressly  stated 
in  the  title,  and  the  granting  part  of  the  or- 
dinances provides  that  the  owner  or  owners 
of   certain  described  proper^  are  anther* 
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Ind  and  permittad  to  ecnutraet  k  wbkTf  in 
the  river,  'on  and  In  trmt  of  meh  propert;. 
Tbere  U  luiwhara.  In  dUur  of  the  OTdl> 
nanoei,  a  grant  of  any  Tight  or  privilege  to 
boild  a  vharf  at  the  tanninu  of  Morrieon 
■treeL  In  the  ordinance  adopted  tn  1S78 
there  ie  ecftrcely  an  Inference  that  the  lower 
floor  of  the  vharf  was  to  «xt«nd  Into  Morri- 
Ma  street,  and,  aa  rq^da  the  upper  Soor, 
the  proviaion  is  that  it  abould  not  extend 
beyond  the  line  of  the  bloek,  except  for 
■•geway  of  a  oortaln  deecribed  width  and 
over  the  north  side  of  the  ertreet.  The  gran- 
tee was  required  to  conotroct  and  maintain 
pontoons  in  the  river  at  the  foot  of  the 
atreet  lor  the  landing  of  small  bokts,  with 
steps  leading  therefran  to  the  lower  floor 
of  the  wharf.  It  was  expressly  provided 
that  the  wltole  of  the  panagewaTa  along 
the  street  and  those  portions  of  the  wliarf 
extending  over  and  into  the  street  'shall  be 
■ubjeot  to  regulation  bj  the  oonunm  emmdl 
•■  a'  part  Of  said  atreet  and  sidewalks;' 
tiins  manifeatlDg  an  intention  to  prMerve 
the  p<d>lie  dkaraoter  of  the  atreet,  and  not 
to  veet  in  tiie  grantee  ai^  rl^te  or  privi- 
leges therein  not  enjoyed  by  the  general  pub- 
lie.  The  ordinance  of  1879,  in  describing  the 
dimenslcms  of  tlie  wharf  authorised  to  be 
erected,  tays  that  it  sliall  ntmd  a  certain 
diitanoe  south  from  the  omter  line  of  Mor- 
-rison  street,'  and  indieatea  that  the  wharf 
•  eonstrueted  t^  the  property  owners  on  the 
■  oppoaite  side  of  the  street  extendedto  that 
poinL  Tlie  grant,  however,  ia  oonflned  to 
the  eonatrueticm  of  a  wharf  'cm  and  in 
front  of  private  proper^,  then  being  a 
provision  like  the  on*  in  the  former  ordi- 
nanee  requiring  the  grasteea  to  uunatruet 
pontoons  in  the  river  for  the  landing  of 
nnall  boats,  while  the  right  la  reserved  to 
the  counoi]  to  regulate  tiie  passageway* 
along  the  street  and  ai^  part  of  tlie 
wharvsB  sKtending  therein  'as  a  part  of  the 
street  and  aidewslh.'  Tie  reasonable  inter- 
pretation of  these  ordinances  Is  tliat  they 
were  intended  to  r^ulate  the  oonatmctloD 
of  wharves  by  the  property  owners  on  either 
■ide  of  the  street  in  front  of  tiielr  property^ 
with  permission,  perhaps,  to  extend  the 
lower  floors  of  such  wliarvea  over  and  aeross 
the  foot  of  Morrison  street,  for  the  purpose 
of  affording  access  from  Uie  street  to  tlie 
wharves.  There  is,  however,  no  grant  of 
any  privl1^;e  or  rf(^t  to  use  or  appropriate 
the  street  or  an  eitenaion  thereof  for  wharf- 
age purposes.  On  the  oontrary,  the  street 
and  any  improvements  which  may  Im  put 
there  l>y  the  shotting  proper^  owners  were 
Tseerved  to  the  use  of  Uie  entire  publio,  and 
the  grantees  had  no  greater  rights  under 
the  ordinances  than  those  enj^ad  by  tfao 
general  public"  And  tUs  construction, 
the  court  observe^  was  sapportad  bj  the 


avennente  of  the  eompUtnt.  It  was,  th«r»- 
fore,  dedded  that  plaintiffs  acquired  no 
greater  rights  in  the  street  than  the  general 
piri>Uc,  nor  a  ri^t  to  compcnsati<m  for  loss 
or  injury  caused  by  a  abange  in  tiie  grade 
any  more  than  a  change  in  the  grade  would 
entitle  an  abutting  owner  to  eompenaation 
because  he  had  improved  the  street  in  front 
of  his  property.  And  decided  also  that  the 
ordinances  "did  not  give  to  the  plaintiffs  or 
to  their  predecessors  in  interest  authority 
to  build  a  wharf  at  the  foot  of  the  street 
for  Dommereial  pnrpoeea,  but  rather  con- 
ferred the  right  to  improve  the  street  by  ex- 
tending It  Into  the  river,  so  that  thsiy  oould 
tlie  more  readily  readi  their  own  prt^Mrty 
therefrom,  and  the  fact  that  Uieir  Improve- 
ments hare  been  rendered  valueless  on  a» 
count  of  the  BuhBoqueiit  dtangs  in  the  grade 
of  the  street  does  not  entitle  them  to  com-^ 
pensatlon.  Neither  an  tliay  mtitled  to  3 
any  rij^ts  under  the  rule*  applicable  to  an^ 
aieouted  parol  license.  Their  oooupaUoa 
of  the  street  and  oooetruetioQ  of  the  wliarf 
and  landing  at  the  foot  thereof  were  pep- 
missive,  under  ordinances  of  the  dty,  defin- 
ing tJielr  rights.  They  could  not  aequira 
any  interest  or  easement  in  the  street  not 
eonfeired  by  the  ordinances,  heeause  their 
oould  not,  in  law,  be  advene.  Tkayap 
Vew  Btdford  R.  Co.  1X6  Mass.  2fiS| 
Waehb.  Easements,  1|  IflS,  197." 

Against  theee  oonelusiona  plaintiffs  dte 
other  Oregon  casea.  W«  are,  however,  not 
called  upon  to  reomdle  the  oases.  PUia- 
tiffa  point  to  no  case  decided  prior  to  the 
construction  of  the  wharves  which  interprets 
the  ordinance  as  they  now  contend  for, 
which  might  bring  the  ease  within  tlie  rul- 
ing of  Muhlktr  r.  Vew  Torh  A  B.  R.  Oa. 
197  U.  S.  M4,  4S  L.  ed.  872,  S6  Sup.  Ct. 
B«p.  53fi,  and  L«wU  v,  FortlMtd,  26  Or, 
159,  22  L.  B.  A.  736,  42  Am.  St  Rep.  772, 
36  Pao.  2S6.  And  if  we  eould  say  that  the 
oonstruetlon  of  the  ordinances  by  the  su- 
preme court  is  not  indisputable,  yet  we  are 
required  by  tlie  rule  expressed  in  Burgeaa 
'.  SaUgmon,  107  U.  B.  20,  27  L.  ed.  3S9, 
2  Sup.  Cb  Bap.  10,  and  the  many  cases 
which  have  followed  it,  to  indine  to  aa 
agreement  with  the  state  court. 

In  aocordanoe  with  the  doctrine  an- 
nounced in  Brand  v.  Jfullnomoh  County, 
38  Or.  79,  60  L.  B-  A.  389,  84  Am.  St.  Bep. 
772,  00  Pao.  390,  02,Pa&  209,  the  aupreme 
court  decided  that  a  eliange  or  alteration  of 
the  grade  of  a  street  may  be  made  by  lawful 
authori^,  without  lisbUi^  to  abutting 
proper^  owners  for  consequenUal  damage^ 
and  that  the  act  of  October  16,  1878,  was  a 
l^[ialatlve  diauge  of  the  grade  of  Morrisoa 
atreet  for  ita  full  width.  PUIntliTs  do  not  d*- 
ny  thsit  the  leglslatora  has  such  power.  Tiitj 
Boka,  however,  two  cimtantlons:  (a)    That 
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tlia  kot  of  1878  wu  not  tntonded  to  dungs 
fiM  grade  of  tiie  straat,  aitd  did  not  do  to. 
[b)  If  it  did  ehuiga  the  grade  at  aJl,  it 
dwDgied  it  as  to  tiioae  portion!  of  tiie  sb'est 
only  wUdi  were  actually  made  use  of  on 
tlte  now  grade  as  an  approach  to  tlie  bridga_ 
the  remainder  not  being  affected  by  the  act. 
Aa  to  tlie  latter  point,  it  is  oontended  that 
the  power  given  to  the  bridge  company  to 
boild  an  approach  to  the  bridge  cm  Uorri- 
■OD  street  to  conlrom  to  the  grade  on  Front 
street  was  exIiauBted  with  the  exereise  of 
the  right,  and  that  tiie  defendants  have  no 
Vfower  noder  the  act,  after  a  lapse  of 
•  twenty  yean,  to  extend  the^pproach  of  the 
bridge  to  cover  the  opening  in  Morrison 
street,  and  tdtange  the  grade  where  It  was 
■ot  changed  wlien  the  approach  was  Imilt. 

The  act  of  IST6  la  a  local  statute,  and  in 
its  intar^etation  inTOlvea  no  Federal  ques- 
tion, nor  doea  it  become  sutdi  t^  the  dnmm- 
■tances  of  this  ease.  It  expresses  the  legis- 
latirs  anthoii^,  and  its  interpretation  by 
the  supreme  coini  of  the  state  we  must  ac- 
cept. And  the  power  to  grade  was  not  ex- 
hausted by  one  sxerdse.  Ootmltr  v.  Otorgt- 
town,  0  Wheat  BS3,  SB7,  6  L.  ed.  339,  340; 
Wttbatk  B.  Co.  T.  DefioMce,  1ST  U.  B.  SB, 
4£  Ii.  ed.  87,  17  Snp.  Ct.  Rep.  746.  It  is  a 
phase  of  the  same  contention  that  the  bridge 
eompany  was  given  the  right  o<  election  ot 
the  manner  of  constructing  the  approaches, 
and,  being  bound  by  that  election,  the  dlj. 
Its  suooessor,  is  also  bound. 
Judgment  affirmtd. 

(100  O.  S.  low 

80CCE5SI0N  OF  JUAN  SERRALIiBS,  by 

!i;heir  Attorney  In  Fact,  Eduardo  Wellan- 

kamp,  Afiptc., 

BELEN  ESBRI,  Widow  of  Cartagena. 

%t  Appeat-from  Port*  Rico  supreme 
eonrt— eaae  InTOl-rlnv  denlBl  of  rlK^t 
nKder  FeAeral  atatntv.— A  Jadgment  o( 
the  snprsiae  eoart  of  Porto  Rlea  rennirlnt 
an  Indebtedness  to  be  llqnldated  In  United 
Btates  carrencj  st  the  nte  Of  100  cents  for 
each  v^vj  of  ludebtedDCM,  on  the  srooiid  that 
the  act  ot  AprU  IZ,  1600  (SI  BtaL  at  L.  TT, 
80,  chap,  lei),  I  II,  under  which  the  debtor 
claimed  the  right  to  pa;  In  nch  carreni?  at 
the  rate  ot  90  ceati  tor  eaeb  peso  of  ladebt- 
ednesB,  had  no  application  to  the  case,  Is  re- 
Ttewable  In  ths  Supreme  Coort  ot  the  United 
Btate*  DDder  |  S6  ot,  that  act,  as  denrlag 
a  rLiht  claimed  uoder  a  S'ederal  statata. 

&  Oontrsieti — mcdlniu  of  pKTne>*. — 
United  states  enrrencj  st  the  rate  of  er- 
change  prescribed  b;  Congress  In  the  act  ot 
April  IS,  1000  (SI  atat  at  I..  TT,  SO.  ebap. 
lei),  i  11,  and  Bot  at  the  rate  of  tl  for  each 
peso  of  IndebtedDess,  must  be  accepted  la 
diseharfe  ot  the  obligation  on  aeconnt  ot  a 
pnrchass  In  1804  ot  a  plantation  In  Porto 
Blco,  which  was  to  be  tatlaOed  wttb  money 
corrsnt  In  the  provtnce  at  the  rats  if  100 


eantavos  fbr  sadi  peso,  sines 
*Tldentl7  eontemplBted  only  saeh  change  ta 
e^na  as  might  ocenr  white  Porto  Blco  rs- 
malned  nnder  the  same  political  power. 
3.  Oonatitntloiial  law — ImpalraieBt  off 
eOBtruit  obllBratlona—lesrlalBtloa  Oz- 
iBK  medluB  of  parment. —  Contract  ob- 
llcatlana  are  not  Impaired  b;  so  mach  of  the 
act  of  CoDgreM  of  April  12,  1900  (81  BUL  at 
L.  TT,  80,  chap.  ISl),  |  11.  as  requires 
United  Btates  currency  at  the  rate  of  ex- 
chan^  prescribed  by  that  act,  and  not  at  the 
rate  of  f  1  tor  each  peso  of  Indebtedness,  to 
be  Bccepted  In  discharge  of  an  obligation  on 
accoant  of  a  purchase  In  1S94  of  a  planta. 
tlOD  In  Porto  Rico,  which  was  to  be  SBtl» 
fled  with  money  cnrrent  In  the  provlace  at 
the  rata  of  100  centavos  for  each  peso  of  In. 
debtedDSM. 

[No.  es,] 


APFRAL  from  the  Supreme  Court  of 
Porto  RIoo  to  Tttview  a  judgment  wliieh 
affirmed  a  Judgment  of  the  District  Court 
of  Ponce,  requiring  an  indebtediieaa  to  IM 
liquldat«d  In  United  Btates  currency  at 
the  rate  of  1(K>  cents  for  each  peso  of  in- 
debtedness, instead  of  at  the  rate  of  «£• 
change  prescribed  by  Congress  in  the  Fo^ 
aker  act.  JEeDened  and  remanded  for  fur- 
tlier   proceedings. 

Statement  by  Mr.   Justice  Feokbai 

The  appellee,  plaintiff  below,  c 
this  action,  called  a  "declaratory  action  of 
greater  import"  (Porto  Bioo  Law  Civ.  Proa 
arts.  48(^-482),  to  obtain  payment  of  cer- 
tain sums  due  on  an  indebtedness  of  tha 
defendanta  (appellants),  secured  by  mort> 
gage,  as  stated  In  that  instrument.  Slw 
obtained  Judgment  in  her  favor  in  the  prop- 
er district  court  of  Porto  Rico,  which  was 
affirmed  by  the  supreme  court  of  the  island,. 
and  the  defendants  have  appealed  from  thaiS 
judgmentto  this  court.  The  sole  questioB* 
is  whether  the  debt  may  l>e  solved  in  Amer- 
lean  money  at  the  rate  of  BO  Mnts  thereof 
for  each  peso  of  indd>tedn«se,  or  must  |1 
in  American  money  Im  paid  for  each  peso. 

The  following  are  the  facts:  One  Nicli- 
olas  Cartagena  y  Bfangual  duired  to  sell 
the  fractional  part,  owned  by  him,  of  a 
sugar  plantation,  Imown  as  "Ursula,"  sit- 
uated in  tlie  municipal  district  of  Juan* 
Diaz,  In  the  province  of  Porto  Rico,  soclt 
fractional  part  being  1 8  per  cent  of  the  val- 
ue of  the  iriiole  plantation,  valued  at  80^ 
000  pesos.  The  purchaser,  Juan  Serrallss, 
agreed  to  pay  for  such  share  18,000  pesos. 
Accordingly  a  deed  of  purchase  and  mort- 
gage was  made  between  the  parties  on  the 
1st  day  of  September,  1894.  That  instm- 
ment  contained  the  statement  that  the  sal* 
was  effected  "in  sonsldention  of  the  cniB 
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of  IS,O0O  pewB,  onnmerdBl  money,"  wUch 
•haJI  be  paid  by  tlie  purohaoer  in  Iiutal- 
■MDts,  ou.,  '^,000  pesos  on  the  ISth  ivy  ot 
July,  of  the  year  1B98;  8,000  pesos  on  the 
same  day  and  month  of  the  year  IS09;  an 
«qiul  sum  of  2,000  pesos  on  the  ISth  day  of 
July,  1900,  and  3,000  pesos  on  the  16th  day 
of  Jnly,  of  the  years  of  1901  to  the  year 
1904,  both  Inelusiva,  all  of  which  to  be  paid 
in  tie  Djoney  current  in  fie  oommerce, 
wliatever  may  be  tbe  coinage  of  the  money 
tiiat  as  such  is  In  circulation  or  Is  accepted 
in  this  province  at  the  rate  of  100  oentaTos 
(osnts)  of  the  money  in  circulation  for  each 
peso,  ^eluding  all  Idnds  of  pa^er  money 
in  circulation  or  to  be  issued,  eren  if  ita 
eireulation  should  be  compulsory." 

He  instalments  were  to  bear  interest  at 
Um  late  of  10  per  cent  per  annum  from 
the  date  of  tlie  dead,  whidi  interest  was 
due  a&d  pay»bte  quarterly.  Tbe  parties 
*Iao  dedued  "that  Um  prise  for  which 
ikld  sale  Is  made  Is  the  Just  and  true  value 
at  present  of  the  share  and  interest  hereby 
■old  and  couT^yed,"  they  beinK  "fully  aware 
that  that  is  the  valus  that  ahaU  serre  as 
a  basis  in  the  public  sale  that  shall  be 
held  If  the  obllgaUon  is  not  paid,  and  Its 
Mpaytnent  should  be  demanded  judicially.'* 

*  A  fiEw  days  after  the  ezeeution  and  de- 

*  U*ery  of  tiis'isstnunent  it  waa  disoorered 
that  Cartagena  was  not  the  owner  of  all ' 
of  the  one^ghtemth  part  of  the  planta- 
tion, because  that  Interest  was  acquired 
during  his  marriage  with  his  first  wife, 
and  was  what  is  termed  "conjugal  partner- 
•hip  property,"  ooquired  for  a  valuable  eon- 
ddantion  during  her  life.  When  she  died, 
her  interest  went  to  har  ehildren,  and  ao 
tbe  seller.  Cartagena,  owned  the  ahove- 
nentioDed  fractional  part  of  the  plantation, 
with  those  ehildren.  It  therefore  became 
neoeaaary  to  make  another  deed  and  mort- 
gage conveying  the  intereet  of  all  tiie  own- 
en  of  the  fractional  part  of  the  planta- 
tion  including  sueh  ehildren.  This  was  ao- 
•ordingly  done,  and  on  the  Sth  of  October, 
1894,  another  instrument,  in  the  nature 
of  a  deed  and  mortgage,  was  Executed  by 
tb»  proper  parties,  in  ratification  and  ez- 
teneion  of  the  first  instrument,  and  which 
eontajns  substantially  the  same  provisions 
as  the  first  instrument,  and  the  paynwnts 
were  to  be  made  to  the  parties  conveying 
the  premises  in  the  proportion  In  whicli 
they  were  interested  in  that  property. 
These  18,000  pesos  were  to  be  paid  by  the 
purchaser,  at  the  some  times  mentioned 
fat  the  former  instrument,  "in  eurrent  oom- 
msreial  money,  whatever  the  ooinage  may 
be  of  numey  which,  with  snch  character, 
ha  in  circulation  or  aocept«d  in  this  prov- 
ince, at  the  rate  of  100  cents  of  the  dreu- 
latlng  medium  for  eoeh  peso,  and  to  the 


oelitBion  ef  all  paper  money  ereated  ot  t* 
be  created,  nen  though  Its  drculatloii  b« 
oompuleory." 

On  the  ItUb  of  September,  1900,  a  quar- 
terly payment  of  interest  became  due  under 
the  terms  of  the  mortgage,  and  the  appel- 
lant proposed  to  pay  it  in  American  mon^ 
then  current,  at  an  amount  equivalent  In 
value  to  the  former  provincial  money, 
which  was  not  then  in  circulation.  This 
offer  was  refused.  The  appellee  then  com- 
menced an  action  in  a  municipal  court,  to 
recover  the  Interest  due  September  16, 
1900,  in  American  money,  at  the  rate  of 
St  for  each  peso  that  was  due.  She  ob- 
tained what  is  termed  an  "executory  judg- 
ment" for  such  payment,  and  that  judg- 
ment (of  tbe  municipal  oourt)  was  affirmed  « 
by  the  district  court,  and  the  appellant  S 
then  paid  the* some.  Upon  quarterly  In-* 
Btalmonts  of  Interest  due  December  IS, 
1900,  and  March  IG,  1901,  the  appellants 
made  the  same  offer  to  pay  in  Amerioaa 
money  of  equivalent  value  of  the  provincial 
mon^  or  peso,  which  was  not  then  in  dr- 
eolation,  and  the  offer  was  again  refused, 
and  this  declaratory  action  of  greater  im- 
port was  then  oommenced,  to'  recover  one 
American  dollar  for  each  peso  of  Indebted- 
ness due  up  to  the  date  of  tbe  eommence- 
ment  of  suit,  and  to  obtain  a '  dedaration 
that  the  future  payments  should  be  mads 
in  tbe  same  manner.  Before  the  commence- 
ment of  this  action.  In  1901,  the  province 
had  been  ceded  to  the  United  States,  which 
(prior  to  the  oeesion)  had  occupied  It  by 
ita  troops  in  1898.  On  the  12th  day  of 
April,  1900,  Oongress  passed  an  aet  (SI 
Stat  at  L.  77,  80,  chap.  191)  I  11  of  which 
(reproduoed  in  ^e  inargin)t  provided  for 
retiring  the  Porto  Rican  coins  and  substi' 
tuting  American  money  therefor.  ^ 

In  the  pleading  on  tbe  part  of  the  plain-  e 
tiff  below  the*foregoiDg  facts  were  averred,* 
but  no  averment  or  contention  wae  made 
that  the  so-called  "executory  judgment" 
which  plaintiff  had  theretofore  obtained  eon- 
Htitutad  FN  judiaata  as  to  the  question  now 
in  issu& 

The   defendants    (appellanta   herdn)    put 


tSeC.  11.  TThat  for  tbe  purpoie  of  retiring  tne 
Porto  Blcan  coins  now  In  clrcuUtloa  In  Porto 
Rico,  and  substituting  thereCor  the  coins  of  tbe 
United  States,  tbe  Secretnrr  ol  tbe  Treaanr;  la 
berMi;  autborlied  to  redeem,  on  preecntatton 
In  Porto  Rico,  all  tbe  silver  coins  of  Porto  Rico 
known  as  the  peso,  and  all  other  sllTer  and  cop- 
per Porto  RIean  coins  now  In  drcnlatlon  In 
Porto  Rico,  not  Including  an;  sacb  colnii  that 
may  be  Imparted  Into  Porto  BIco  after  tbe  flrst 
day  of  FebninrT,  tilneleen  hundred,  at  the  pres- 
ent eatiUlBbed  rata  of  sixty  cents  In  tbe  coins 
of  tbe  United  Btatea  for  one  peso  ot  Porto 
Rlcan  coin,  and  tor  all  minor  and  sDbsldlary 
colas  the  same  rats  ol  exebange  shall  be  V^ 
piled.    Tbe  Porto  RIcan  coins  so  purcbased  or 
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In  an  mnswir,  setting  np  Tuioaa  ffteU  nn- 
■eeeaaaTT-  te  ba  Iibb  kdvotad  tcL 

They  also  Kftmi  thkt  mder  1  II  of  tha 
ut  of  Congress,  abona  mentionod,  tbej  hsd 
the  right  to  pay  the  Instklmeiita  due  on  the 
mortgage,  in  American  money  at  Uie  es- 
tablished rate  ol  60  oenU  in  the  coin  of 
the  United  Stat«a  for  OM  peso  of  Porto 

The  trial  court,  in  its  Judgment,  after 
reciting  the  existence  of  the  eiecotory  judg- 
ment in  the  action  abOT»-dea«ribed  and  alw 
all  the  proceedings  in  the  case  before  it,  de- 
creed the  payment  of  the  interest  or  iOBtal- 
ments  vhioh  might  then  be  due,  or  there- 
after to  grow  due,  to  the  plaintiff.  In 
United  States  coin  at  Uie  rate  of  tl  thereof 
for  each  peso  of  indebtadneaa.  Bailing  ita 
decree  wholly  upon  the  literal  language  of 
the  contract,  the  court  said:  "^t  appoua 
that  Don  Juan  Serralles  y  Colon  bound  him- 
self to  make  the  payments  to  aaid  Oarta- 
gma,  by  Tirtae  of  the  said  contract  of  sale. 
tn  moaej  eorrent  in  commerce,  of  whatever 
ecdnag*  it  may  b^  at  the  rate  of  100  cents  of 
the  current  money  for  each  peso;  it  is  plain 
and  erident  that  the  heirs  of  said  Serrallea 
are  bound  to*  pay  in  dollars  all  the  inital- 
mente  arising  from  the  same  eontrac^  or  the 
interest  on  the  same,  for  dollars  are  the 
mon^  current  at  present  in  this  iBland." 

An  appeal  was  taken  by  the  defendants  to 
the  supreme  court  on  the  groond,  among 
othera,  that  the  judgment  of  the  district 
eourt  violated  articles  1281  and  IS83  of  the 
%  Civil  Code.  The  artides  are  aa  foUowa : 
-  -"Art.  1281.  If  the  terma  of  a  eontn«t 
are  dear  and  leave  bo  doubt  as  to  the  in- 
tentions of  the  eontracUng  partjesi  the  lit- 
eral sense  of  the  stipulations  shall  be  ob- 

"If  the  woros  should  appear  eontraiy  to 
the  evident  intention  of  the  contracting 
parties,  the  Intention  shall  prevail." 

"Art.  1263.  However  geneisl  the  tenas  of 
a  contract  may  b^  there  should  not  be 
understood  as  included  theiain  things  and 
eases  different  from  those  with  r^ard  to 
which  the  persons  interested  intended  to 
contract." 

Further  gnmnd  of  appeal  was  the  alleged 
violation  of  the  11th  section  of  the  act  of 
Congress  sI>ove  mentioned,  under  which  ap- 
pellants claimed  the  right  to  pay  in  United 

rede«m«l  ibnll  be  recDined  at  the  ezpsnas  ol 
the  Dotted  Statea,  under  the  direction  of  ths 
Bectetar;  of  tha  Treaiurj,  Into  sncb  coins  of 
the  UnltMl  States  Dow  anthorlied  br  law  aa 
he  may  direct,  and  frota  and  after  three  mo  ' 
after  tbe  data  when  tnb  act  afaall  tskt  a 
DO  coloa  aball  be  a  legal  tender.  In  paTinsnt 
of  debts  thereafter  contracted,  for  as;  amount 
In  Porto  Btco,  sxewt  thoas  of  the  United 
■tataa;  and  whatever  sum  maj  be  reqalred  to 
carrr  ent  tbe  provlslona  baraof,   and  to   fay 


StatM  oob  at  tha  eqalTjMt  nliw  «<  « 
omta  far  each  peso. 

The  supreme  court,  in  dne  time,  aftsr  a^ 
gument,  affirmed  the  judgment  of  Bm  court 
bdow  on  tbe  law,  holding  that  the  aontraet 
was  clear,  and  its  literal  terms  must  be  com- 
plied witL  It  did  not,  nor  did  the  dietriel 
court,  hold  the  prior  judgment  to  he  rt* 
judicata. 

The  eourt  also  denied  the  right  claimed  by 
the  defendants  under  the  above-mentioned 
act  of  Congress,  to  pay  their  ind^tedness 
at  the  rate  of  SO  cents  of  American  momr 
for  each  peso  of  sooh  indebtedness,  on  tha 
ground  that  the  act  did  not  app^  to  and 
oases  as  the  one  before  tbe  eourL 


Mr.  Justice  PeelthjuN,  after  making  the 
forq^Ing  statement,  ddivered  the  opini<m 
of  the  court: 

The  question  arises  herein  whethw  thia 
court  has  jurisdiction  to  hear  the  case,  up- 
on appeal  or  otherwiseL  The  action  is  one  to 
recover  the  intereat  doe  on  an  indebtedness 
from  the  appellants  te  the  appellee  on  s«- 
count  of  the  purchase  by  tlie  former  of  a  eei>- 
tain  interest  in  a  plantation  in  Porto  Eieo^ 
owned  by  the  testator  of  appellee,  vrtiieh  in- 
debtedness was  secured  by  a  mortgaga. 
TbiM  action  is  In  Ita  nature  something  like 
one  to  foreclose  a  mortgage:.  He  quesUoB 
arising  in  the  ease  is  in  regard  to  tbe  Idnd 
of  money  In  which  the  indebtedneos  of  ap-« 
pellants  (both  that  due  at  the  time  of  theg 
oommencmnent  of  tbe*aeUon  and  that  aoeru-  • 
ing  thereafter)  ahould  be  paid,  the  appellee 
asserting  her  right  to  be  paid  in  American 
mon^  at  the  rate  of  tl  for  each  peso  (rf  in- 
d^tednaas,  while  the  appellants,  on  the  oon- 
trary,  assert  their  right  under  |  11  of  thm 
act  of  Cimgresa  of  April  12,  1900,  already 
mentiimed,  to  pay  tbe  indebtedness  in  money 
or  coins  of  the  United  States,  at  the  rate  irf 
00  oenta  in  snch  coins  for  each  peso  of  their 
Indebtedness.  This  right  was  (^nied  by  tbe 
court  below  on  tJia  ground  that  there  was  a 
dear  contract  to  pay  as  demanded  t^  the 
appdlee,  and  that  the  act  of  Congress  had 
no  application  to  the  case.  Judgment  was 
accordingly  given  in  favor  of  the  appellee, 
t_at  the  appdianta  should  pay  to  the  appel- 
lee the   inddttedueas   due   or  thereafter  to 

all  cii»ens(a  that  may  be  Incarred  In  eoDne«. 
tloD  therawlth,  la  hereby  appropriated,  and  the 
Secrete rj  of  tha  Treaaurr  la  bereb;  author- 
laed  to  esCablUb  such  resulattooa  and  emplor 
taeh  aiencles  as  ma;  be  necessarj  to  aceom- 
pllah  the  parpoiea  hereof:  Provided,  howerar, 
Tbat  all  dabta  owlns  on  tbe  date  wban  tbta  act 
■baJI  take  affect  shall  be  pa^abl*  In  tha  eolna  at 
rorto  Rleo  now  In  elrealatlaa,  or  In  the  coins 
of  the  United  Btataa  at  tha  rata  of  axchann 
above  nsncd." 
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grow  dtM  to  bar,  st  Qie  rate  of  $1  In  Amari- 
MJi  money  for  each  peso  of  tbA  indebtod- 
neu.  AppdUnta  thna  claimed  a  ri^t  an- 
d«r  a  aUtute  of  the  United  States,  whieb 
waa  denied,  and  under  J  36  of  the  Foralcer 
act  (April  12,  1900)  tbla  coart  has  juns- 
dletlon  to  reTiew  the  judgment  Orowl«v 
T.  Vnitei  Btatet,  19*  V.  B.  iai,  48  L.  ed. 
10T5,  24  Sup.  Ct.  Rep.  731 ;  Rodngven 
United  Btatet,  lOS  U.  S.  IBS,  49  L.  ed. 
004,  2S  Sup.  Ct.  Bep.  017. 

The  record  also  ahowv  that  a  prior  action 
bad  been  conmienoed  1^  appellee,  In  a  mu- 
Bieipal  court  of  Poito  lUco,  between  the 
same  parties,  to  recover  an  instalment  of 
interest  due  September  IS,  1900,  and  that 
tbe  Mme  defense  was  there  made  In  regard 
to  the  chBrticter  of  the  money  in  which  the 
dd>t  shonid  be  paid.  The  municipal  eonrt 
In  that  ease  decided  In  favor  of  the  appellee 
herein,  and  judgment  to  tiiat  effect  having 
been  duly  entered,  an  appeal  therefrom  wai 
taken  to  the  district  oonrt,  which  affirmed 
the  judgment,  and  the  aame  was  thereupon 
paid  by  the  appellants  herein.  That  judg- 
ment li  not  set  up  by  the  appellse  as  roa 
fndioata,  and  while  It  ia  redted  in  the  judg- 
ments in  this  oase  both  in  the  district  and 
sapremo  courts  aa  having  been  reoovered, 
It  is  not  held  to  be  such  by  either  of  the 
courta,  but  in  such  Judgmoits  it  is  referred 
to  as  an  "executory  judgment,"  and  by  arti- 
ete  U77  of  the  Porto  BJeo  ■O^w  of  Qvil 
Q Procedure"  {page  200}  it  is  provided  that 
2  "Judgments  rendered  in  executory  actions 
*  aball  not  give  rieeato  the  exception  of  ret 
judioata,  the  parties  reserrlng  their  rights 
to  Institute  the  ordinary  action  on  the  same 
question."  As  the  courts  below  have  treat- 
ed and  denominated  the  prior  judgment  In 
the  municipnl  court  as  an  "executory  Judg- 
ment," obtained  in  aa  executory  action,  the 
reason  for  not  holding  the  judgment  to  be 
re*  /udfoaht  becomes  apparent  when  the 
■bor«  arHde  of  the  Code  Is  considered. 

We  come,  then,  to  a  consideration  of  the 
proper  construction  of  the  provisions  In  the 
two  deeds,  regarding  the  Idnd  of  mon^ 
in  which  the  debt  is  to  be  paid.  Hey  are 
act  forth  In  the  foregoing  statement  and 
are  substantially  alike,  excepting  that  the 
first  deed,  that  of  September,  1604,  In  speak- 
ing of  the  coinage,  says  that  the  payment 
is  to  be  made  In  money  that  la  in  circula- 
tion or  is  accepted  In  the  province,  at  the 
rate  of  100  omiavot  (cents)  of  the  money 
in  drculation  for  each  peso,  and  in  the 
amended  deed  of  October  6,  1864,  the  trans- 
lator of  the  original  Spanish  leaves  out  the 
word  "oentavoa,"  and  gives  what  he  regards 
as  its  proper  translation, — the  word  "cents," 
— so  that  the  provision  reads  that  the 
maoBf  is  to  ba  paid  at  the  rate  of  100 
"oenta"  of  the  circulating  medium  for  each 


17» 

peso.  Theoa  two  deeds  leprMented  the  nme 
transaction,  and  wn  dntwn,  of  conrae,  in 
the  Spanish  language.  In  the  first  deed  the 
interest  of  the  children  of  Cartagena  was 
not  referred  to,  because  of  the  mistaken  as- 
sumption that  Cartagena  had  the  whole 
title,  and,  upon  discovering  the  mistake, 
the  second  deed  was  made,  conveying  his  in- 
terest and  the  interest  of  his  children, 
amounting  to  <me-eight«enth  of  the  whole 
value  of  the  plantation,  as  conveyed  by  that 
deed  to  the  same  purchaser.  The  later  deed 
was  regarded  by  all  parties  as  a  mere  recti- 
fleatiou  and  ratification  of  the  first  deed, 
and  it  is  quite  dear  that  the  word  "een- 
tavoa,"  contained  in  the  first  deed,  was  used 
In  both,  and  that  the  word  "oenW  ia  bat 
a  translation  of  the  original  Spanish  word 
"centavos,"whidi  waa  used  in  this  contract 
drawn  in  the  Spanish  language. 

nils  Is  In  tmth  assumed  to  be  eorreet  by 
counsel  In  the  court  below,  in  his  commnni-  h 
cation  to  that  court  in  behalf  of  ths'preeait:' 
appellee  (which  forms  part  of  the  record 
herein),  aa  ha  there  uses  the  word  "cents," 
and  then  follows  It  by  the  use  of  the  word 
"oentavos," 

It  may  b^  therefore,  stated  aa  a  fact  that 
the  original  contract  in  the  deeds  provided 
for  the  payment  In  money  current  in  the 
province  at  the  rate  of  100  centavos  for  each 
peeo.  There  Is  no  finding  in  so  many  words, 
aa  to  the  value  of  the  peso  mentioned  in  the 
contract  The  Spanish  word  "centavo"  Is 
aald  to  be,  In  Spanish  and  in  South  Amer- 
ican eountriea,  a  small  oopper  or  nickel 
coin,  in  value  six-tenths  of  a  cent  (actual), 
and  one  cent  (nominal);  the  one-hundredth 
of  a  peso.  See  Standard  dictionary  of  the 
English  language.  The  centavo  being  worth 
really  six-toiths  of  a  cent,  and  being  th« 
one-hundredth  part  of  a  peso,  would,  of 
course,  make  the  peso  worth  60  eenta  la 
American  money. 

The  11th  section  of  the  act  of  Congress, 
already  mentioned,  provides  for  the  redemp- 
tion of  all  silver  coins  of  Porto  Rico  known 
as  the  peso,  and  all  other  copper  and  Porto 
Bican  coins  in  drenlatlon  In  Porto  Rico 
"at  the  present  eatablished  rate  of  BO 
centa  in  the  ooins  of  the  United  States 
tor  one  peso  of  Porto  Rican  coin,  and  for 
all  minor  and  subsidiary  coins  the  same 
rate  of  exchange  shall  be  applied."  The 
Congress  thus  fixed  the  rate  of  exdiange 
in  the  redemption  of  these  coins,  and  it 
must  be  assumed  to  have  been  fixed  at  the 
value  of  the  peso  In  American  coin. 

From  these  facte  It  appears  to  us  Uiat 
there  is  no  rational  doubt  that  at  the  time 
when  this  contract  was  executed  the  peso 
in  circulation  In  Porto  Bioo  was  worth  not 
to  exceed  BO  cents,  American  money.  At 
the  time  when  the  money  was  due  under  the 
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•ontrset,  In  September,  IMM,  it  la  admitted 
tliat  all  the  peeoe  and  oantaTOB  theretofore 
in  dreulation  bad  been  at  that  time  re- 
deemed b7  the  United  States,  pursuant  to 
the  provieions  of  the  act  of  Congreea,  and 
the  money  in  circulation  in  Porto  Rico 
was  then  and  thereafter  the  money  of  the 
United  States.  Thie  was  the  money  current 
In  oommerce  in  Porto  Rico  and  was  in  cir- 
H  enlation  and  accepted  therein  as  such 
r  money.  It' is  new  claimed  by  the  appellee 
that,  aa  the  American  money  was  the  money 
of  commeroe,  and  was  alone  in  circulation, 
she  was  entitled  in  September,  ISOO,  under 
the  provisions  of  the  contract,  to  be  paid 
100  cents,  or,  in  other  words,  $1  of  that 
money  for  erery  peso  ot  indebtedness  owed 
by  the  tqtpellants,  either  then  due  or  there- 
^ter  to  grow  due.  By  ealllog  the  centavo 
•  oent  in  American  money,  while  worth  but 
■iz-tenthi  of  a  eent,  the  claim  is  made  that 
the  contract  really  provided  for  the  payment 
of  100  cents  of  American  money  for  every 
peso  of  indebtedneea.  In  other  words,  a  cen- 
tavo  is  made  a  eent,  and  it  Is  said  that  the 
appellants  promised  to  pay  tOO  cents  per 
peso.  This  construction  of  the  contract 
has  been  upheld  by  the  courts  below  because, 
M  it  is  said,  the  itriot  and  plain  letter 
of  the  oontract  calls  for  it,  and  the  result 
Is  that  the  appellajits  are  adjudged  to  pay 
over  60  per  cent  more  than  the  value 
of  the  interest  th^  purchased,  and  that 
much  more  than  the  value  of  the  peso,  and 
also  tiiat  mueb  mora  than  the  real  amount 
of  their  debt.  While  it  is  true  that  the 
silver  coinage  ot  Porto  Rico,  known  aa  the 
■peso,  and  ail  other  silver  and  copper  coins 
which  were  in  circulation  on  April  12,  igoo, 
liad  been  retired  before  September,  1900, 
and  that  the  money  then  current  in  com- 
merce in  Porto  Rico  was  American  money, 
we  do  not,  on  that  account,  ttiink  that  the 
appellee  had  the  right  to  claim  payment  of 
tl  in  American  money  for  each  peso  of  in- 
debtedness. The  centavo  is  not  a  cent.  It 
to  equal  to  but  six-tenths  of  a  cent,  and  the 
parties  contracted,  the  one  to  p^  and  the 
other  to  receive,  100  centavos  to  the  peso, 
not  100  cents  to  the  peso.  Although  the 
translator  seems  to  have  assumed  that  the 
word  "cents"  was  the  correct  and  accurate 
translation  of  the  word  "centavos,"  it  must 
be  remembered  that  the  contract  was  in  fact 
to  pay  centavos,  and  tiiat  the  centavos  were 
in  fact,  as  we  think  is  plainly  shown  in  this 
record,  worth  only  about  six-tenths  of  a 
eeot,  and  that  while  100  centavos  were 
(jworth  one  peso,  100  American  cents  were 
^  worth  tl,  or  above  SO  per  oent  more  than 
*  the  same  number  of  centavot.  It  ii'entire- 
ly  incredible  that  either  part;  ever  meant 
any  such  result  as  is  now  contended  for  by 
the   appellee.    Even   if   It   were   eimoeded 


that  the  liberal  and  strict  oonstruction  of 
the  contract  is  as  decided  by  the  courts 
below,  yet  we  are  clear  tluit  such  literal 
and  strict  oonstruction  does  not  express  the 
real  intention  of  the  parties  when  the  oon- 
tract woe  made. 

Articles  1231  and  1283  of  the  Civil  Code 
of  Porto  Rico,  set  forth  in  the  foregoing 
statement,  show  the  law  to  tie  in  Porto  Rioo 
substantially  the  same  as  it  is  here;  t^t 
is,  that  where  it  Is  plain  that  a  strict  and 
litaml  eonetruction  of  the  contract  does  not 
conv^  the  real  meaning  of  the  parties,  such 
conatructicm  Is  not  to  be  entertained.  Sea 
eases  cited  in  United  Etatts  T.  Utah,  Tf.  4 

a.  Stage  Co.  199  D.  S.  414,  50  L.  ed. ,  26 

Sup.  Ct.  Rep.  09.  In  that  ease  the  strict 
and  literal  construction  of  the  contract  was 
contended,  by  the  officers  of  the  government, 
to  be  its  proper  construction,  and  hence,  it 
was  argued,  when  the  contractor  might,  un- 
der the  provisions  of  his  contract,  be  re- 
quired to  perform  new  or  additional  mail, 
messenger,  or  transfer  servioe,  under  the 
authority  ot  the  Postmaster  General,  with- 
out additional  compensation,  that  then  euch 
official  could  require  snch  additional  service 
as  aroBS  t^  reason  of  the  establishment  ot 
what  amounted. to  a  new  station,  which  ad- 
ditional service  required,  above  the  normal 
increase  Of  Service,  an  additional  distance 
to  be  traveled  In  wagons  ot  over  300,000 
miles.  This  court  held  that  the  parties 
never  meant  any  snch  thing,  and  the  judg- 
ment of  the  coiui  of  claims  for  the  recovei? 
of  compensation  for  the  extra  distance 
traveled  was  affirmed. 

On  looking  at  this  contract  we  are  of 
opinion  that  it  evidently  contemplates  only 
such  change  in  coins  as  might  occur  while 
Porto  Rico  was  under  the  same  political 
power.  It  speaks  of  the  payment  of  the 
debt  in  the  money  current  in  commerce, 
whatever  may  be  the  coinage  of  the  money 
that,  as  such,  is  in  ciiculation  "in  this  prov- 
ince." The  words  "In  this  province" 
evidently  did  not  contemplate  any  change  of 
government,  but  only  a  possible  change 
ot  coinage  under  the  same  government, « 
It  may  be  assumed  that  in  1894  no  one^ 
could  have  contracted*  with  reference  to* 
a  war  between  Spain  and  the  United 
States,  which  did  not  bre^  out  until  four 
years  thereafter,  nor  would  anyone  have 
contemplated  the  cession  of  Porto  Rico  to 
the  United  States,  and  the  entire  substitu- 
tion of  Americaji  money  for  that  which  had 
theretofore  circulated  In  Porto  Rico,  and 
the  retirement  of  oil  the  other  money. 

The  value  of  the  interest  sold  in  the  plan- 
tation was  agreed  by  both  parties,  at  tba 
time  of  the  execution  of  the  instrument  of 
deed  and  mortgage,  to  be  16,000  pesos,  and 
so  it  was  plainly  stated  in  that  instminenti 
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Hm  tranaaetioii  waa  a  bona  llde  ona,  pro- ' 
Tiding  for  actual  oonvejonea  of  the  interest 
In  the  plantation,  and  thera  waa  plainly  no 
gambling  in  the  poaaibla  cliangea  in  the 
value  of  tlie  coin,  which  might  taka  place 
under  &  foreign  gorenunent,  whan  the  var- 
ioua  paynienta  were  to  be  made.  The  par- 
ties evidently  had  no  thought  of  the  war,  or 
of  being  transferred  to  a  foTNgn  govern- 
nant  as  a  result  thereof.  Under  the  dr- 
eumetancee  it  la  imposaible  to  oonoeive  of 
■an*  perions  agreeing  in  this  caae  upon  the 
value  of  the  inter«st  purchased  and  aold, 
aitd  than  that  the  purdiaser  ahonld  further 
agree  to  pay  over  60  per  cent  more  than 
the  value  of  the  thing  purchased  If  it  should 
M  happMi  in  the  future  that  different  coin- 
age might  be  in  oirenlation  under  a  differ- 
ant  sovereignty,  which  would  effeot  that 
result. 

The  question  may  be  asked,  What  did  the 
parties  mean  by  this  use  of  languEige,  If 
th<7  did  not  mean  precisely  what  the  courts 
bdow  have  said  they  did,  and  where  Is  the 
justification  for  changing  the  interpretation 
M  gathered  from  their  language!  It  may 
not,  perhaps,  always  be  clear  to  see  and  de- 
termine what  pcirUes  did  mean  by  the  lan- 
guage they  used  In  a  contract,  and  at  the 
■ame  time  it  may  be  perfectly  clear  they 
did  not  mean  to  contract  with  reference  to 
iritat  the  courts  below  have  oalled  the  literal 
and  spedflc  import  of  the  language  actually 
ttsed.  In  this  case  we  have  no  such  difUcnlty, 
We  have  just  stated  what,  in  our  opinion,  Uie 
meaning  really  was,  and  that  It  was  aimed 
„  at  the  possible  change  in  coinage  or  of  the 
•J  value  of  the  new  coin  under  the  decree  of 
■  the  government  of  Spain  Itself.  *  Why  that 
eiMitiQgeney  should  have  preaented  iUelf  Is 
not  stated  clearly  as  a  fact  in  either  of  the 
Judgments  of  the  courts  below.  ( It  may  be 
here  remarked  that  the  judgments  of  Uiose 
eourts  also  partake  of  the  nature  of  findings 
of  fact  and  opinions  of  the  court  thereon.) 
There  is  a  recital  in  the  judgment  or  decree 
of  the  supreme  court  of  what  was  stated 
t^  eounsal  for  appellants  in  his  written 
eommunication  to  the  court,  and  which 
la  part  of  the  record,  and  that  state- 
ment waa,  in  substance,  that  the  ehange 
was  contemplated  by  the  Spanish  govern- 
mant  at  that  time  (1894),  1^  which  the 
peso  then  in  eirculatlon  waa  to  be  retired, 
and  another  coin  was  to  be  issned  which 
would  be  worth  60  instead  of  67  cents  to  the 
peso,  and  it  waa  with  that  contingency  in 
mind  that  the  parties  provided  as  they  did 
tn  the  omtract  in  question.  It  is  true  the 
mpreme  court  does  not  find  the  fact  of  tho 
existence  of  this  intention  on  the  part  of 
ttis  Spanish  government,  but.  In  giving  a 
gtatement  of  what  it  regardod  as  tha  dia- 
ttuetimi  between  the  bbm  at  b«r  and  «na 


theretofora  decided  t^  the  aam*  court,  in  a 
manner  aeaningly  ineonabtvit  with  thia 
dieision  here,  the  supreme  court  said: 

"This  case  being  different  fnmi  what  oo- 
curred  in  the  case  of  Dona  Josefa  Gayol  j 
Julia,  and  the  agricultural  corporation  'Bal- 
seiro  and  Gergetti,'  which  case  was  recently 
dedded  by  this  supreme  oourt,  and  in  which 
neither  of  the  parties  had  expressed  their 
will  in  so  clear  and  explicit  a  mannio'  as 
in  the  ^seaent  case,  nor  could  the  case  offer 
any  difficult;,  since  the  plaintiff  herself  had 
recognized  in  her  complaint — and  it  was  alao 
proven  in  the  course  of  the  suit — that  the 
clause  of  the  deed,  the  application  of  which 
was  being  considered,  and  on  which  she 
based  her  daim  that  the  purchasers  Balseiro 
and  GeorgettI  should  pay  her  the  Interest 
on  that  part  of  the  price,  the  payment  of 
which  had  been  postponed,  in  American 
currency  without  the  dlaeount  fixed  by 
the  government  of  the  United  States  fo> 
the  money  of  this  country,  had  been  estab- 
lished by  the  parties  in  consideration  ot_ 
the  exchange  of  the  Mexican  money,  which  yi 
had  already  been  announced  by  tta«  Spanish  •* 
^vemment  ob  that  date  when  the  contract 
was  made,  for  which  reason  this  supreme 
eonrt  had  to  dismiss  the  appeal  in  cassation 
interposed  by  the  plaintiff  Dona  Josefa 
Cayol,  from  the  judgment  rendered  by  the 
district  oourt  of  Areclbo,  denying  the  claim 
mode  by  the  said  Dona  Josefa  Cayol,  the 
court  baaing  ite  decision  precisely  on  this 
same  artide  1263  of  the  Civil  Code,  tba 
application  of  which  Is  the  question  at  issue 
in  the  present  appeal." 

Tru^  it  appears  to  have  heen  proved  in 
that  ease,  what  the  record  does  not  show 
to  have  been  spedfically  proved  here,  that 
thero  waa  at  the  time  this  contract  was  tat- 
tered into  a  contemplated  exchange  of 
money  to  he  drculated,  and  tha  ccMitem- 
plated  ehange  had  been  announced  by  the 
Spanish  p}veniment  at  the  time  when 
the  contract  was  made.  But  this  fact 
is  not  a  necessity,  In  order  to  main- 
tain our  view  of  the  proper  constructiou  of 
the  contract,  for  it  simply  furnishes  what 
may  be  termed  a  presumption  that  the  uae 
of  the  language  as  to  the  payments  was 
made  with  reference  to  this  particular  and 
contemplated  exchange.  The  wholly  in- 
credible nature  of  the  contract,  if  construed 
In-  Uw  way  the  tower  courts  have  done,  ia 
none  tha  lesa  appai'ent,  and  we  cannot  agree 
with  a  construction  which  binds  the  ap- 
pellante  to  pay  more  than  60  per  c«zit  than 
the  parties  agreed  the  Interest  in  the  planta- 
tion was  worth,  and  just  that  amount  more 
than  both  parties  supposed  was  to  be  paid. 

In  tmth,  a  careful  reading  of  the  whole 
deerea  of  the  supreme  oourt  (while  also  oon- 
ddering  that  the  redtals  In  that  decree  «l 
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1  th*  AppaUmnti*  brief 
wsra  not  MgKttTcd  br  tlw  omnt  aa  to  nwt- 
tan  of  tiet,  tbm  eue  Mngr  decided  wlnollj 
i^Km  the  aaKrtcd  ifarlet  ooiiBbiietioii  of  tlie 
contract)  rather  leads  one  to  the  amdusion 
that  the  eoart  aEBnmed  the  truth  of  thoea 
reeitala  «s  to  the  coDt«mplated  diange  of 
coinage,  bnt  regarded  the  fact  aa  immaterial 
in  view  of  what  it  thought  to  be  the  plain 
language  of  the  contract.  Of  oourBe  we 
do  not  intimate  that  tha  conrt  below  waa 
I.  bound  to  den;  the  truth  of  the  radtala  or 
;]«Ise  it  waa  to  be  taken  aa  admitting  it. 
■  Wa  only^refer  to  It  in  paaaing,  in  eonsee- 
tion  with  tha  language  of  the  whole  decree, 
and  the  reaaoni  given  for  the  judgment,  as 
•oma  ground  for  the  belief  that  the  court 
In  fact  aaenmed  the  truth  of  the  redtala, 
but  thought  them  wholl;  immaterial.  The 
aourt  also  paya  no  heed  ta  the  eridenca 
whieh  was  raotived  upon  the  trial  of  the 
oaae,  showing  the  manner  in  iriiieh  lettle- 
mante  of  exiatiug  debte  had  beMi  made  upon 
instruments  like  the  one  in  question,  with 
or  without  the  particular  elaiue  aa  to  paj- 
mente,  the  srideuoe  being  that  the  debts 
were  paid  at  the  rate  of  exchange  provided 
for  in  the  act  of  Congresa.  This,  of  couraa, 
must  bare  been  upon  the  ground  that  the 
worda  of  the  contract,  as  oonatmad  by  the 
wurt,  governed. 

In  Ban  Jwin  t.  St.  John't  Oa*  Co,  193 
tr.  S.  SIO,  49  L.  ed.  £99,  20  Sup.  Ct  Rep. 
108,  the  contention  was  that  the  money 
due  the  gaa  company  for  lighting  the  street 
lamps  waa  payable  in  Forto  RIoan  money, 
but  this  court  said  that  the  contract  was 
for  payment  in  current  foreign  money,  ex- 
clusive of  Spanish  gold;  and  it  was  eon- 
«eded  that  if  the  foreign  current  money 
waa  required  by  the  eontract,  mon^  of  the 
United  Statea,  current  at  the  time  the  con- 
tract was  made,  was  within  the  oontempla- 
tlon  of  the  partiea.  Budi  money  waa  also 
snrreut  in  tha  island  when  performance  waa 
due.  The  case  doea  not  cover  the  Mia  at 
Ur. 

Mor  Is  the  debt  payable  at  tbe  rato  of 
100  cents  for  each  peso,  on  the  theory  that 
the  money  in  drculetion  at  the  time  and 
place  for  the  performanM  of  the  contract 
was  the  money  in  contemplation  of  the  par- 
ties  thereto  in  the  absence  of  a  ecmba«t 
for  the  payment  in  some  other  money.  See 
196  U.  S.  610,  49  L.  ed.  S99,  ES  Sup.  Ct 
Bep.  108,  cases  cited,  page  020^  I&  ad.  page 
S04,  Sup.  CL  Rep.  108. 

Then  was,  as  we  have  seen,  no  eontract 
to  pay  in  American  money  at  the  rate  oui- 
teuded  for  by  appellee.  In  providing  for  the 
withdrawal  of  all  ooins  in  circulation  in 
Porto  Rico,  Congreaa  prorided  at  the  same 
time  for  fixing  the  eqnivalHit  between  those 
■ofais  and  American  eoins  for  tbe  p^ment ' 


of  all  existing  debt*.  Thla  waa  simply 
fixing  the  vahia  of  thoea  eoina  TelatJrely  to 
their  value  in  American  eoin  and  with  lef-g* 
erenoe  to  the  paymoit  of  debts  then  ezisUDg.^ 
All  money  then  unpaid*  on  this  mortgage* 
obligation  was  an  existing  debt  within  tha 
act,  and  hence  might  he  paid  in  American 
money  at  the  rate  of  exchange  therein  spec- 
ified. The  withdrawal  of  the  coins  of 
Porto  Rico  la  dreulation  at  the  time  of 
tbe  passage  of  tbe  act  of  Congress,  and  pro- 
vided for  therein,  did  not  take  legal  effect, 
so  far  as  eonceraed  debts  then  existing, 
except  npon  the  oondlti<m  that  those  debts 
might  be  solved  in  the  ooins  of  the  United 
Statea,  at  the  rate  of  exchange  stated  in 
th'  act.  This  did  not  impair  or  ehanga 
the  obligation  of  any  eootract,  and  waa 
but  an  exerdse  of  powH  to  fix  the  Talua 
of  the  coins  which  were  to  be  withdrawn, 
and  to  state  the  rate  of  exchange  at  whidi 
existing  debts  might  be  paid  in  American 
money;  and  aa  there  waa  no  contract  to 
pay  at  any  other  rat«^  Um  act  waa  valid 
and  applied  to  this  ease. 

We  an  of  opinion  that  the  appellants 
are  entitled  to  pay  the  balance  remaining 
unpaid  of  the  debt  secured  by  the  mortgtga 
in  American  money,  at  tbe  rata  ot  exchange 
preaeribed  by  Congress. 

The  judgment  of  the  court  below  is  !•■ 
vened  and  the  ease  remanded  for  tnrtber 
proceedings  in  esnformify  with  thia  opinion 

Bevetttd. 


(MO  n.  B.  IT) 

OEORGE    0.    CAUPBELI.,    Benjamin    7. 

Campbell,  Corllsta  E.  Jess,  and  Almso  B, 

Campbell,   Heirs-at-Iaw   of   Cornelia   B. 

CampbaU,  Deeaaaed,  Plfft.  iw  Srr., 

STATB  OP  CALIFORNIA. 


1.  Error    to    state    oonrl— vaeetloBs  r*> 
▼levvable — atBitiitarr         eonatraetlos.— 

The  Fedenl  Boprema  Court  cannot,  Inde- 
pendentlj  of  tbe  Federal  qaeatloDi  lavolvcd. 
ravsrse  a  Judsmant  ot  tlie  hlgbsst  court  of  a 
state  on  tha  ground  tbst  a  itate  statute  en. 
acted  after  ttie  Judgment  under  review  waa 
rendered  bsd  tbe  effect  of  depriving  the  state 
of  tba  power  to  enforce  such  Judgment.* 
3.  Brror  to  state  oanrt — Federal  QaCB> 
tloB— iBoot  iMue. —  Tha  anaetmant  l^  a 
state  of  ■  new  luberltancs  tax  law  after  a 
decliioD  of  tbe  bigbest  court  of  the  state  sus- 
taining: the  prevtous  legtslatlOQ  on  that  sub- 
ject B(  agslaat  the  cocteDtlon  that  It  denied 
tbe  equal  protection  ot  tbe  lews  guaranteed 
bj  C.  8.  Canst.,  14th  Amend.,  does  not  con- 
vert  such  Federal  qaesllon  Into  a  moot  qaeo- 
tk>n,  so  u  to  prei:lude  a  rerlew  In  tbe  Su- 
preme Court  ol  tbe  ITiilted  Statea.  unless  It 
Is  obvious  that  such  uew  leglslatloa  relieved 
tb*  plaintiffs  tn  trrot  from  thslr  obllgstlons 


r  law. 
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ttmm    sf    tbe    Imw^^rmUMtr    ■'    atKte 

iBkerttaae*  titi.— Brothan  and  lUton 
•t  »  a*c*d«iit  m>7  b«  >Db)cctcd  to  tb*  bardm 
«I  tb*  Inbarltanee  tax  Impooed  bj  Cal.  fiUL 
1893,  p.  198,  u  unaaded  by  Cat.  Stat.  1899, 
p.  10,  wIthODt  denrlne  tbem  tbc  eqaal  pro- 
tection ol  [he  lava  gaarantaed  bj  □.  8. 
Conlt,  litb  Amend.,  altlionsh  aacb  Icflala- 
Uon  doea  not  ImpoM  an;  tax  on  aaeh  ttran- 
cen  to  tbe  blood  aa  tba  wlf*  or  widow  of  a 
■on  oi  tba  huaband  of  a  danshtar  at  tlu  d«- 


Argittd   Nooemher  27,   t8,   IOCS.    DtMed 
January  t,  ISOt. 

IN  ERROR  to  Uie  Supreme  Court  of 
State  of  California  to  review  a  decree 
afllrming  en  order  of  the  Superior  Oonrt  of 
the  City  and  Count7  of  San  Frandsoo,  In 
that  itatey  for  the  paymeiit  of  ma  inherit- 
■aw  tax  b7  brotlwra  and  aiatcra  of  a  de- 
eedent.    Affirmed. 

See  Mine  eaae  below,  143  CU.  BZT,  77 
Fac  074. 

The  faeta  are  ttated  to  the  opJnlon. 

JfMtr*.  Oharlei  H.  Okmtts,  William 
T.  Ooodimn,  and  Oitriit  H.  Undley  for  ^aia- 
tISa  in  error, 

ifeatr*.  U.  S.  Webb,  B.  B.  Pwm;  Lewtt 
T.  Byinjton,  and  /.  Earrit  lor  defendaat 

e 

?    'Mr.  Jtutioe  WUta  delivered  the  opinion 
of  the  eonit: 

In  1803  a  law  waa  enacted  in  California. 
Impoelng  a  charge  on  oollataral  inheritancea 
and  on  bequeete  and  daviMa.  CU.  Stat. 
1893,  p.  193.  The  burden*  which  the  law  im- 
posed were  not  laid  upon  Inherltaneee,  be- 
queata,  or  dsviaaa  in  hvor  of  tlia  father, 
motho',  bnriiand,  wife,  ohildren,  brotbar,  or 
alater  of  a  decedent,  or  wife  or  widow  of  a 
•m,  or  the  husband  of  the  danghter  of  the 
deeedent,  adopted  diildren,  and  ceitain  pub- 
lic and  eharitable  corporationa.  In  the  year 
1899  the  law  of  1893  waa  amended.  The 
amendment  oaneed  the  charge  imposed  b; 
the  prior  act  to  become  ap^icabls  in  tiia  caae 
of  brothers  and  aisters  of  a  decedent.  Thia 
reaalted  boeauBs  the  amendment  omitted 
brothers  and  siaters  from  the  annmeration 
made  in  the  act  of  1SQ3  of  peraona  to  whom 

•  the  act  was  not  to  apply.    CaL  SUt.  18SS, 
f.  10. 

In  December,  ISDO,  Oornelia  E.  Campbell 
died  inteatata  in  the  of^  of  San  Francisco, 
and  her  estate  was  administared  upon  bj  the 
appropriate  conrt.  In  Deocndier,  1901,  a 
final  decree  waa  entered,  apportioning  the 
estate  remaining,  after  the  payment  of  ear- 
tain  apedfled  amounts,  among  three  brothen 
aad  a  sister,  who  axe  of  the  plalntiSs  in  er- 


ror In  tUa  oonrt.  One  of  tbe  anma  dlreatad 
by  the  deorea  to  ba  paid  before  diatrlhntion 
was  a  flollateral  Inheritance  charge  of 
$468.70,  under  the  act  of  1803,  as  amended 
in  1809. 

The  brothers  and  sister  appealed  to  tha 
supreme  court  of  California  from  that  por- 
tion of  the  decree  directing  the  payment  of 
the  charge  jnst  mentioned.  The  validity  of 
the  law  imposing  the  burden  was  aesalled 
upon  various  grounds  of  a  local  nature,  and 
upon  the  Federal  ground  that  the  amenda- 
tory act  of  18SS,  In  so  far  aa  ft  purported  to 
impoae  a  oha]^  on  Inheritancee,  bequests,  or 
devises  to  brothera  and  aisters,  denied  the 
equal  protection  of  the  laws,  and  waa  henoa 
repngnant  to  tiw  14th  Amandmmt  to  tha 
ConatitntJon  of  tha  United  States.  Tha 
supreme  court  ol  California  affirmed  tin 
decree.  In  doing  so  it  bald  that  the  conten- 
tiona  of  a  local  nature  were  without  merit,  jj 
■and  the  act  of  I8S3,  as  amended  t^  the* 
act  of  1809,  was  not  in  oonftlct  with  the  14th 
Amendment    143  Cal.  027,  77  Pac  074. 

With  the  queations  of  a  local  nature  d» 
dded  by  the  state  court  we  are  not  oob- 
cemed,  and  shall  tharafore  eon&ne  our  atteo- 
tlon  to  tha  Federal  qnaatlon,  that  Is,  the  at* 
l^ed  repugnancy  to  the  14th  Amendment, 
imposing  tha  bnrdan  In  question  on  brothera 
and  sistara. 

The  aaaertad  rapognaney  of  the  statnte  to 
tha  Constitution  «<  tha  United  StatM,  aa 
elaborately  argued  at  bar,  raata  upon  tlM 
propoeition  that  the  statute  denied  to  brotlf 
era  and  aisters  of  a  decadent  tha  equal  pro- 
tection of  the  laws,  becauae  the  statute  em- 
braced an  inheritance,  bequest,  or  davlea  bi 
favor  of  a  brother  or  sister,  and  did  not  in- 
elnda  bequeato  or  daviaea  in  favor  nf  a  wife 
or  widow  oi  a  son  or  the  husband  of  a 
daughter  of  tha  decadent. 

Before  coming  to  eonaider  thia  aubject  wo 
must  notice  a  wholly  indepoidatt  queation. 
which  tha  plaintiffs  in  error  assert  renders  a 
reveraal  neceaaary,  irrespeativa  of  the  merits 
of  tha  contention  based  upon  the  Federal 
queBti<m. 

In  Hardi,  1005,  alnea  the  reeord  cm  thia 
writ  of  error  waa  filed  In  this  oourt,  the  state 
□f  California  enacted  a  new  inheritanoa  tax 
law.  Cal.  Stat.  1906,  p.  341.  This  act  dif- 
fers from  the  act  of  1803,  as  amended  In 
1890,  in  many  particulara.  It  includes 
within  the  elaaeea  subjected  to  Ukt  burdens 
imposed  persons  not  embraced  in  the  act  of 
1803  as  amended,  and  whilst  it  does  not  ex- 
cept from  its  iqMration  persons  embraced  in 
the  prior  act  aa  ^mnAtA^  ereataa  aa  to  soma 
of  such  persons  a  different  rate,  and  earven 
out  exemptiona  aa  to  deaignated  anunmta 
of  property,  not  found  in  the  earlier  act.  Be- 
sidea,  by  the  aet,.brothacs  and  sistora  or  a 
deacmadant  ol  taoh  brothers  and  sistara,  and 
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Uw  wife  «r  widow  of  «  Km  or  k  Imsbaiid  of 
ft  dau^ter  of  •  decedent,  an  made  subject 
to  a  like  diarge,  leas,  however,  in  rat«  tbaii 
the  one  theretofore  imposed  upon  a  brother 
or  siater.  The  act  of  190S,  aa  declared  in  its 
title,  and  as  maaifeated  by  its  provisiona, 
was  intended  to  cover  generally  the  aub- 
^ject  of  inheritance  taxes,  and  by  neceasary 
•  effect  operated  to  amend  Bnd*re-enact  the 
prior  laws  on  the  subject.  In  the  body  of 
the  act  woa  oontained  a  aection  (27),  ex- 
preaaly  repealing  the  act  of  1893  and  the 
amendmenta  thereto,  without  embodying 
a  clause  saving  the  ri^t  of  the  state  in  re- 
■peet  to  the  charges  which  had  accrued  to 
the  state  under  the  prior  acts. 

The  proposition  is  that  the  act  of  1006  rs- 
llercd  the  plaintiffs  in  error  from  the  duty 
to  pay  resulting  from  the  prior  laws,  even 
if  those  laws  were  not  repugnant  to  the  Utb 
Amendment,  and,  therefore,  the  contention  is 
that  it  becomes  our  duty  to  so  decide,  and 
hence  to  reverse  the  judgment  without  pass- 
ing upon  the  Federal  question.  The  plain- 
tiffs in  error  do  not  suggest  that  the  writ  of 
error  be  dismissed  because,  by  the  California 
statute,  upon  which  they  rely,  the  conatita- 
tional  question  baa  become  merely  a  moot 
one,  but  their  contention  is  that  we  ahoold 
maintain  jurisdiction  and  reverse  upon  the 
ground  previously  stated.  We  cannot  as- 
sent to  the  proposition.  The  statute  upon 
which  ft  is  based  was  enacted  subsequently 
to  the  decision  of  the  supreme  court  of  Cali- 
fornia, and  if  that  statute  had  the  affect,  as 
assorted,  of  depriving  the  state  of  power 
to  enforce  the  judgment  below  rendered,  the 
right  to  claim  relief,  based  upon  the  action 
of  the  state,  token  since  the  supreme  court 
of  California  decided  the  case,  will,  we  as' 
«ume,  be  open  to  investigation  in  the  sUte 
oourts,  if  In  deciding  tbe  Federal  question 
adversely  to  the  plaintiffa  in  error,  ne  do  not 
eonelude  the  question  referred  to.  Under 
theae  conditions  we  think  it  is  our  duty  to 
decide  the  Federal  question  upon  which  the 
writ  of  error  was  prosecuted,  and  leave  open 
the  purely  local  question,  which  has  arisen 
since  the  decision  by  the  lower  court. 

Of  course,  of  our  own  motion  we  must  de- 
termine whether  the  enactmeut  of  the  sub- 
■equent  statute  so  obviously  had  the  effect 
of  relieving  the  plaiutiffs  in  error  from  the 
burden  imposed  by  the  judgment  below  ae 
to  cause  the  Federal  question  to  become 
merely  a  moot  one.  In  view  of  the  general 
and  continuing  nature  of  the  legislation  con- 
tained in  the  statute  of  1605  {Bear  Lak*  i 
JSaer  TToieruxjiA-s  d  Irrig.  Co.  t,  Oartand, 
IM  U.  S.  1,  11,  41  L.  ed.  527,  331,  17  Sup. 
Ct  Kap.  7 ;  Pacific  Uail  8.  B.  Co.  v.  Joliffe,  i 
g  Wall.  450,  17  L.  ed.  805),  we  are  dearly  of 
rthe  opinion  that  it  canaofbe  uid  that  tUa 
MM  has  become  a  moot  one.    Eapedally  !■ 


thia  true  when  the  ruling  of  the  suprem* 
court  of  California  In  Rt  Stanford,  124  CaL 
112,  45  L.  B.  A.  788,  54  Pac  259.  58  Paa 
462,  Is  considered.  In  that  case.  In  1897, 
while  an  appeal  waa  pending  in  the  luprenie 
court  of  California  from  a  decree  directing 
the  payment  by  the  eslnte  of  Stanford  of  a 
charge  or  charges  Imposed  by  aulhorlty  of 
the  act  of  1893,  the  legislature  of  California 
amended  the  act,  and  established  certain  ez- 
•mptiona.  whicb  It  declared  ahould  apply  to 
all  property,  which  had  passed  by  will,  sncces- 
alon.  or  transfer  after  the  approval  of  tbe  act 
of  1893,  except  In  those  cases  where  the  tax 
bad  been  paid  to  the  treasurer  of  the  proper 
county.  As  to  enforce  the  proper  amenda- 
tory act  would  have  relieved  the  estate  of 
Stanford  from  the  burdens  of  which  com- 
plaint waa  made,  the  question  presented  to 
the  supreme  court  of  California  was  wheth- 
er, if  the  burdens  were  authorized  by  th« 
aet  of  1B03,  it  was  the  duty  of  the  court  to 
apply  the  provisions  of  the  amendatory  ae^ 
and  reverse  the  judgment  pending  before  it, 
because  the  right  to  enforce  the  impoaitioiiB 
had  terminated  by  the  effect  of  the  amenda- 
tory act.  After  deciding  that  the  act  of 
1893  authorized  the  burdens  complained  o^ 
the  court,  in  oonslderlng  the  terms  of  that 
statute,  the  nature  and  character  of  an  in- 
Uoritence  tax,  and  the  power  of  the  stato 
over  the  dlapoaitlon  of  property  in  eaaa 
of  death,  held  that  It  woa  ite  duty  to  affirm 
the  decree  becauae  of  the  vested  right  exist- 
ing in  the  atate  under  the  act  of  1S93,  and 
because  the  act  of  1897,  in  attempting  to  ab- 
rogate such  rested  right,  was  repugnant  to 
spcciQed  prorisions  of  the  Constitution  of 
California.  Putting  aside,  then,  all  que»> 
tion  aa  to  the  operation  of  the  statute  of 
1905,  and  reserving  from  any  decree  which 
we  may  render  all  rights,  if  any,  in  favor  of 
the  plaintiffs  in  error  which  ma}'  have  arisen 
from  the  passage  of  that  statute,  we  are 
brought  to  a  consideration  of  tbe  merits  of 
the  Federal  question. 

The  contention  is  that  the  assailed  law  oi 
California  was  repugnant  to  the  14th 
Amendment  because  It  subjected  to  the  bur- 
dens of  an  inheritance  tax  or  charge  broth- 
ers and  sisters  of  a  decedent,  and  did  not  J 
subject  to  any  burden  snch*strangers  to  the* 
blood  as  the  wife  or  widow  of  a  son  or  the 
husband  of  a  daughter  of  a  decedent.  We 
do  not  stop  to  refer  la  detail  to  the  many 
forms  of  argument  by  which  the  oontentioa 
is  sought  to  be  susteincd,  but  content  our- 
selves with  stoting  that,  whatever  be  the 
form  in  which  tbe  propoeitions  relied  on  are 
advanced,  they  all  reduce  themselves  to  and 
must  depend  upon  the  soundness  of  the  acHt> 
tention  that  the  14th  Amendment  OMnpeU 
the  stotea,  in  levying  inheritance  taxes,  and, 
a  forUori,  in  regulating  inheritances,  to  oon- 
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form  to  blood  nlatloiuhip.  That  U  to  M?, 
in  tiieir  last  analTsis  all  the  aTgumenta  de- 
paid  upon  tli«  {HtipoHitian  that  tha  14th 
Ameadment  has  taken  awaj  from  the  statei 
tbair  power  to  r^ulate  the  pas«ag8  of  pmp- 
erty  by  death  or  the  burdens  which  may  be 
imposed  resulting  therefrom,  because  that 
amendment  oonflneB  tbe  statea  absolutely, 
both  as  to  the  passags  of  such  property  and 
as  to  the  burdens  imposed  thereon,  to  the 
rule  of  blood  relationship.  To  state  the 
proposition  is  to  answer  it  Its  unsound- 
Dess  ii  demonstrated  by  previous  decisions 
«f  this  court.  Magoun  T.  Illinois  Tmat  £ 
Son.  Bank,  170  U.  S.  283,  12  L.  ed.  1037,  IB 
Sup,  CL  Rep.  5D1;  Orient  Ins.  Co.  v.  Dagga, 
172  U.  S.  hSl,  5G2,  43  L.  ed.  662,  654.  IB  Sup. 
■GL  Rep.  281.  It  is  true  that  in  tbe  first  of 
tbe  cited  cases  it  was  axpresely  declared  or 
impliedly  recognized  that  in  the  exerciee  by 
a  state  of  its  undoubted  power  to  regulate 
the  burdens  which  ntight  be  imposed  on  the 
passage  of  property  by  death,  a  ease  might 
be  oonoeived  of  where  a  buiden  would  be  so 
arbitrary  as  to  amount  to  a  denial  of  the 
■equal  protection  of  the  laws.  But  this  sug- 
gestion did  not  imply  that  tbe  effect  of 
the  14th  Amendment  was  to  control  the 
states  in  the  axercise  of  their  plenary  au- 
thority to  regulate  inheritance*  and  to  de- 
termine the  persons  or  objects  upon  which 
an  Inheritance  burden  shonid  be  impoaed. 
In  this  ease  there  can  be  no  doubt,  it  the 
right  of  a  state  be  oonceded  to  select  the  per- 
sons who  may  inherit,  or  upon  whom  the 
burden  resulting  from  an  itUkeritance  may 
be  imposed,  the  complaint  ■gainst  the  stat- 
ute is  entirely  without  merit  The  whole 
ease,  therefore,  must  rest  upon  the  assump- 
«s  tlon  that  because  the  state  of  California  has 
4  not  followed  the  rule  of  blood*  relationship, 
but  as  to  particular  classes,  has  applied  the 
rule  of  affinity  by  marriage,  tJieretore  the 
constitutional  provision  guaranteeing  the 
equal  protection  of  the  laws  was  violated. 
But,  unless  tlie  efteot  of  th«  14th  Amend- 


ment was  inexorably  to  limit  the  states  la 
enacting  inheritance  laws  to  the  ruts  of 
blood  relationship,  sudi  a  regnlaticm  plain- 
ly involved  the  exercise  of  legislative  dis- 
cretion sjid  judgment,  with  which  the  14th 
Amendment  did  not  interfere.  Bueh  a  r^^- 
lation  oannot  in  reason  be  said  to  be  an 
eserdse  of  merely  arbitrary  power.  To  il- 
lustrate. It  assuredly  would  not  I>e  an  arbi- 
trary exercise  of  power  for  a  state  to  put  in 
one  class,  for  the  purpose  of  Inheritance  or 
the  burdening  of  the  privilege  to  inherit,  all 
blood  relatives  to  a  designated  d^ree,  ex- 
cluding brothers  and  sisters,  and  to  place 
all  other  and  more  remote  blood  relatives, 
including  brothers  and  sisters,  in  a  second 
class,  along  with  strangers  to  the  blood. 
This  being  true  it  cannot,  without  causing 
the  equali^  clause  of  the  14th  Amendment 
to  destroy  the  powers  of  the  states  on  a  sub- 
ject of  a  purely  local  oharacter,  be  held  that 
a  classiflcaUoo  whldi  takes  near  relatlvea  by 
marriage  and  places  them  in  a  class  with  lin- 
eal relatives  is  so  arbitrary  as  to  transcend 
the  limits  of  govermnental  power.  If  this 
were  not  true,  state  le^latlon  preferring  a 
wife  in  the  distributiiHi  of  tbe  estate  of  her 
husband  to  a  brother  or  slater  of  tbe  husband 
would  be  void  as  repugnant  to  the  14th 
Amendment  So  also  would  be  the  provi- 
sion in  the  California  stetute  we  are  con- 
sidering, preferring  on  adopted  child  of  a  de- 
cedent to  a  brother  or  sister.  With  the  mo- 
tives of  public  polity  which  may  induce  a 
state  to  prefer  near  relatives  by  affinity  to 
collateral  relativee,  we  are  not  concerned, 
eince  the  14th  Amendment  does  not  deprive 
a  atete  of  the  power  to  r^ulate  and  burden 
the  right  to  inherit,  but  at  the  most  can  only 
be  held  to  restrain  such  an  exercise  of  power 
as  would  exclude  the  conception  of  judgment 
and  discretion,  and  whidi  would  be  so  ob- 
viously arbitrary  and  unreasonable  as  to  be 
beyond  the  pale  of  governmental  authority. 
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PANT  and  GnumntoB  Tnut  A  Depo«it 
Ootnpuif,  fetifioiwr*, 

B.  J.  SISHER,  A.  M.  Beale*,  Aaalgnee  ot 
A.  A.  Hinkla;  A.  M.  Scales,  AaafgnM  of 
Hod^is,   Pegrtm,  ft   Co.,   Hid  Helen   G. 

1.  Mar tcsar«— priority  aa  kctwcva  eor- 
yorste  DiortK««o  u4  JadKOicatB  (or 

torta.— Jad^menti  ■■■liiBt  a  wttttt  eompaoT 
In  actloDB  to  racorer  tb*  nUoa  of  propartj 
allegad  to  baT*  b««D  deatroTcd  by  Bra.  aa  a 
R«ult  ot  tbc  CaUnra  of  tba  companj  to  «xer- 
clae  naaonable  care  to  fnmUh  an  adaqaata 
Bopplr  of  water,  »i«  Judsmanta  tor  torta, 
wltbln  tb*  mcanlnc  of  N.  C  Coda,  tB83,  i 
1250,  BubordlDBttni  the  Uan  of  eorporate 
uortiacea  to  Judsroeuta  for  torta  committed 
^  tbe  corporation. 

vorate  martsaKS  u<  jBflamiVBta  ior 
t»rt, —  A  Judsmnt  In  tort,  recovered  acalnat 
tbe  cvrporate  imrcbaaer  of  a  watenrorka  171- 
tem  encumbered  wltb  a  mortgaKO  axecaled 
br  tba  orlslDal  corporata  evner,  la  entitled 
te  priorltr  orer  tbe  Men  of  aueb  mortsaKo, 
nndtr  N.  C.  Code,  IS83,  |12S5,  nibordlnaUDg 
tbe  Hen  of  corporate  mortcace*  to  Judgmeoti 
for  torta  committed  bj  tbe  oorporatloQ,  alDce 
to  bold  tbat  ODlT  tbe  Intcreat  In  the  prop- 
att7  acquired  bj  the  purcbaalns  corporation 
waa  reaponBlbl*  for  damasea  caoaed  br  Iti 
ncsllgence  woald  defeat  tbe  purpoaa  of  tbe 
■tatuta  to  make  corporate  propertj  Mcnrtty 
egalnat  torta  committed  bj  tbe  owner. 

[No.  IS.] 

Argind  Sovvmber  tS,  1$0S.     D«<MM  Jan- 
uary e,  190$. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  Utt 
fourth  Circuit,  brining  up  for  review  a 
ease  pending  in  that  court  on  appeal  from  a 
decree  of  tbe  Circuit  Court  for  the  Weatem 
District  ot  North  Carolina,  to  the  effect  that 
certain  judgment  ereditora  of  a  corporation 
were  entitled  to  priority  over  the  lien  of  a 
corporate  mortgage.  Ilecree  of  tbe  Circuit 
Court  a/Tinned. 

Bee  same  eaae  below,  IIS  Fed.  lU. 

n      Statement  bf  Mr.  Jnstlca  Brevert 
i?  *  Section  1255  of  the  Code  of  North  Caro- 
lina of  1883  reads: 

'Mortgages  of  ineorporata  companies  up- 
on their  property  or  earnings,  whether  in 
bonds  or  otherwise,  hereafter  issued,  shall 
not  havs  power  to  exempt  the  property  or 
earning  of  such  incorporations  from  execu- 
tion for  thb  satisfaction  of  anj  judgment 
obtained  in  courts  of  the  state  against  such 
inoorporation,  for  labor  performed  [nor  for 
material  fumiahed  auob  incorporation],  nor 
far  torta  committed  bj  aodi  incorporation. 


its  agonta  or  amploTeea,  whereby  any  peraon 
la  killed,  or  any  person  or  properly  injured, 
any  clause  or  din  sea  in  and  mortgage  to 
the  contrary  notwithstanding." 

This  was  subsequently  amended  by  lear- 
ing  out  tbe  matter  inclosed  Id  brackets. 

In  1897  a  corporation  was  organized  un- 
der the  lawB  of  North  Carolina,  which  soon 
after  secured  the  passage  of  an  ordioanoa 
by  tlie  city  of  Greensboro,  giving  to  it  the 
exclusive  right  to  the  uee  of  the  streets, 
aidewalka,  and  public  grounds  for  the  pur- 
pose of  DonstrucUng,  operating,  and  main- 
taining a  oompleto  system  ot  waterworks, 
A  later  ordinance  provided  tbat  "said  water 
company  shall  be  responsible  for  all  damage 
sustained  by  tte  city,  or  any  individual  or  § 
individuals, •for  any  injury  suBtaiued  from* 
the  negUgraca  of  the  said  oompai^,  either 
in  the  conatmctaon  or  operation  of  their 
planL" 

The  corporation  oonstructad  the  water- 
works and  also  executed  a  mortgage  or  dead 
of  trust,  conveying  it*  entire  property  and 
plant  to  secure  the  payment  of  fifty  thou- 
sand doUara  of  bonda.  A  subsequent  mort- 
gage or  deed  of  trust  was  foreclosed  and 
the  title  to  the  property  passed  to  a  new 
corporation,  aubject  to  the  lien  of  tbe  flrat 
mortgage.  After  its  pnrdiase  the  new  cor* 
poration  executed  a  further  mortgage  or 
deed  of  trust  Subsequently  two  Sie*  oc- 
curred, destroying  property  belonging  to  the 
respondents.  Actions  were  commenced  in 
tihe  superior  court  of  Guilford  county  by  tba 
owners  of  the  proper^  deatrt^ed  againat 
the  new  corporation,  and  judgments  recov- 
ered, the  judgment  entries  each  reciting  that 
the  recovery  was  "for  the  injury  and  dam- 
age done  him  by  the  negligence  of  the  de- 
fendant." 128  N.  C.  375,  38  6.  E.  912. 
l*roceedings  having  been  commenced  in  the 
circuit  court  of  the  United  States  to  fore- 
close the  existing  mortgages,  a  decree  waa 
entered  and  a  sale  made.  Thereupon  tho 
judgment  creditors  intervened,  insisting 
that,  in  the  distribution  ot  the  proceeda, 
they  were  entitled  to  priority  over  the  mort- 
gage liens  by  virtue  ot  the  statute  above  re- 
ferred to.  The  circuit  court  decided  in  their 
favor.  116  Fed.  184.  Its  judgment  was 
taken  on  appeal  to  the  court  of  appeals, 
from  which  court  the  case  waa  brought  bare 
on  certiorari 

Uetrrt.  John  Peima  Bnaa,  Ar«U> 
bald  H.  T*rlor,  and  W.  P.  Bynum,  Jr., 
for  petitioners. 

Ur,  AKbrey  !•.  Brooks  for  respondents. 
« 
*Ur.  Justice  Brow^  delivered  the  opln-* 
ion  of  the  court: 

It  Is  contended  that  neither  the  jdalntill 
in    the    pending    suit    nor    the   bondholder* 
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whom  it  repreamta  wm  futim  or  prlTli 
to  tiie  maHaoB  In  tiw  atato  eoorti  that  there- 
fan  the  jadgnMDta  ol  tba  bUto'  court  irei« 
not  eottclusiv«  in  th«  fondamra  procMading 
as  to  th«  natnn  of  the  eansaB  of  action; 
tliat  whether  they  were  for  torta  or  breaohea 
of  contraota  ia  for  the  deterniinatioii  of  th« 
Fedarat  oonrt,  and  further,  that  when  the 
property  passed  from  Uke  (Ai  to  the 
water  companj,  it  paaaed  eobjeot  to  the 
flft^-thousand  dollar  mortgage,  and  that  un- 
der thia  itatute,  if  apjdioable  at  all,  onlj 
the  intereat  in  the  propertj  acquired  by  the 
aaotMid  miter  oompsi^  waa  roeponalMe  for 
the  damages  caused  by  ita  ne^igence.  On 
the  other  hand,  it  is  contended  that  the  stat- 
ute deals  with  judgmanta,— not  rfftftna 
damagoa  caoaed  by  n^Ugence;  that  tho  de- 
cision  of  the  state  court  as  to  the  nature 
of  the  causa  ot  action  la  aa  much  a  part  of 
the  judgment  as  the  determination  of  the 
amount  to  be  racorered;  that  a  judgment 
which  in  terms  ia  for  damagea  caused  by 
Mgligence,  if  entered  by  »  eouit  baring 
jurisdiction,  is  made  by  the  statute  auperior 
to  any  mortgage;  that,  by  the  mortgage, 
the  mor^Bgee  and  the  bondholders  it  repre- 
iants  agree  to  acoept  sudi  judgment  aa  con- 
doaiTS,  and  to  subordinate  their  nkortgage 
to  ita  lien;  that  to  hold  Uiat  the  transfer 
«f  property  enoumbered  by  a  mortage  from 
one  company  to  another  puts  that  mortgage 
outside  the  statute  practically  destroys  its 
beneficial  Intent ;  that  sndi  has  beui  the 
holding  of  the  supreme  court  of  the  state, 
and  is  a  holding  which  the  Federal  courts 

•  will  follow. 

■  *We  shall  oaaume,  without  deciding,  that 
the  nature  of  the  cauaea  of  action  upon  which 
the  atate  judgments  were  rendered  is  open 
for  consideration  in  the  Federal  court  in  the 
foreclosure  proceeding.  The  statute  aubor- 
dinatea  the  mortgage  to  judgmenta  tor  torta. 
Now,  what  ia  the  jndgmantT  It  ia  a  deter- 
mination that,  upon  the  facts  stated,  the 
plaintiff  ia  entitled  to  reoorer  so  mudi  mon- 
ey. It  niay  not  be  essential  that  it  recite 
whether  the  facta  stat«d  show  a  breach  of 
oontract  or  a  tort,  but  it  is  easentlal  that 
the  judgment  should  be  considered  as  a  de- 
termination that,  upon  those  facta,  the 
plaintiH  Is  entitled  to  recover.  And  it  must 
be  assumed  that  under  the  statute  the  mort- 
gagee and  the  bondholders  it  represents 
agree  to  accept  the  judgment  aa  conclusive 
in  this  respect,  or,  if  not  conclusive,  at 
least  prima  fade  evidence.  In  this  fore- 
closure proceeding  the  record  of  the  pro- 
ceedings in  the  state  courts  waa  introduced 
in  evidence.  Taking  the  Fither  Case,  for 
illnatration,  the  complaint  set  out  fully  the 
contract  made  between  the  oi^  of  Oreens- 
boro  and  the  water  company,  and  tiie  pro- 
oeedlnga  by  which  the  title  to  the  property 


passed  frtan  the  ooa  company  to  the  otherj 
alleged  the  deatruction  by  Are  of  the  plain- 
tiff's property,  and  that  he  waa  free  from 
all  negligence  in  the  matter.    It  added: 

"The  plaintiff  alleges,  .  .  .  that  the 
defendant  company  was  culpably  negligent 
and  wilfully  careless  of  ita  duty  and  obli- 
gations, both  to  the  city  of  Greensboro  and 
its  inhabitants,  under  the  said  contract,  and 
by  \irtue  also  of  the  duties,  obligations,  and 
mponsibiKtiea  vrtiich  it  aaaumed  when  it 
undertook  to  supply  water  to  the  city  ot 
Greensboro  and  ita  inhabitants  for  a  stipu- 
lated price,  which  waa  paid  to  it  by  the 
said  eity." 

It  then  set  forth  as  matters  of  negligence 
on  the  part  of  the  water  company  the  "care- 
lessly, wilfully,  and  n^ligently  failing  to 
keep  a  sufficient  quanti^  of  water  in  Um 
storage  water  tank  in  the  said  city  ot 
Greensboro,  necessary  for  the  purpose  ot 
extinguishing  fire,  together  with  the  other 
usea  to  whicb  it  was  applied;"  also  a  fsil'S 
ure  "to  keep  ita  pumping  angina*  ready  at* 
all  times,  and  particularly  on  the  day  of 
the  fire  above  referred  to,  to  supply  tba 
needed  Are  pressure,  in  that  it  negligently 
tailed  to  keep  a  suitable  person  at  said 
engine  or  pumping  house,  or  near  the  same, 
for  the  purpoaa  of  responding  to  the  de- 
mands for  water  for  the  extinguiahment  of 
flre,  and  espeoially  did  it  fail  so  to  do  at 
the  time  the  properly  of  the  plaintiff  waa 
burned;"  and  closed  with  this  averment: 
"That  it  waa  through  no  fault  of  the  plain- 
tiff that  the  said  fire  occurred,  or  t^at  the 

I  waa  not  immediately  extinguished; 
but  that  the  negligence  and  cnnisaiona  ot 
dut^,  heretofore  complained  of  on  the  part 
of  the  defendant  company,  waa  the  proxi- 
mate cause  of  the  destruction  of  his  prop- 
erty, whereby  the  defendant  company  be- 
oomeE  liable  therefor," 

le  answer  consisted  mainly  of  denials  is 
aeparate  paragraplis  of  the  averments  in  cor- 
responding paragraphs  of  the  oomplaint, 
spedfically  denying  the  validity  of  the  eon- 
tracta  between  the  city  and  the  original  wa- 
ter company.  Questions  were  submitted  to 
the  jury  and  answers  returned,  establishing 
tlie  msldng  of  the  contracts,  the  attempt  on 
the  part  of  the  oompany  to  perform  its  stipu- 
lations, ita  failure  to  do  ao  successfully,  and 
also  that  the  plaintiff  was  Injured  by  the 
igligeuce  of  the  defendant. 
Upon  this  record  the  supreme  court  of 
North   Carolina   ruled  that  the  action  was 

in  tort,  saying: 

We  think  the  plaintiff  was  entitled  to 
judgment  as  prayed  for.     There  was  an  ez- 

i  and  le^  obligation  upon  the  part  of 
the  defendant  to  provide  and  furnish  ample 
protection  against  Srei,  and  a  breach  of 
thai  obligation  and  a  consequential  damage 
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to  the  platntiS.  llUwogb  aeUon  maj  hxn 
b«ui  m^tained  Ttpoo  »  proniiM  implied  bj 
law,  jet  an  aetjon  founded  in  tort  wma  the 
more  proper  form  of  action,  and  the  plain- 
tiff »o  deelartd.  He  stated  tlie  facti  out  of 
vhicli  the  legal  obligation  aroae,  fully,  and 
Kbo  the  obligation  Iteelf,  and  the  breach  of 
it,   and    the    damage   rcenlting    from    that 

t-liieadi.     I  Chit^,  PL  lES;  S  ^omp.  Corp. 

?  I  8340,"  128  N.  C.  376,  379,  3B  S.  E.  812. 
From  the  conclusion  thua  reached  we  are 
not  inclined  to  dissent,  and  tor  tiiese  rea- 
■ona;  One  may  acquire  by  contract  an  op- 
portunity for  acta  and  conduct  in  which 
partlea  other  than  those  with  whom  he  con- 
traeta  are  interested,  and  for  negligence  in 
which  he  Is  liable  in  damages  to  iuofa  other 
parties.  A  company  Is  chartered  to  con- 
struct and  operate  a  railroad.  Proceeding 
thereunder  it  eonstmcte  and  operates  it* 
road.  Nothing  may  be  said  In  the  charter  In 
reference  to  the  manner  in  which  tbe  road 
ahall  be  operated  or  the  particular  acts 
which  It  must  do.  Yet,  without  any  such 
apedfleatlon,  It  Is  under  an  Implied  obliga- 
tion to  exercise  reasonable  care  in  both  oon- 
■truction  and  operation.  If,  from  nndue 
■peed,  failure  to  give  proper  warnings,  or 
other  like  acta  or  omissions,  Individuala 
•re  injured,  they  may  recover  lor  such 
Injuries,  and  their  aotlona  to  recover  sound 
in  tort.  DoubtlesB  In  the  same  transaction 
there  may  be  negligence  and  breach  of 
oontract.  If  a  railroad  company  contracts 
to  carry  a  passenger,  there  Is  an  implied 
obligation  that  lie  will  be  carried  with 
reasonable  care  for  his  safety.  A  fail- 
ure to  exercise  such  care,  resulting  in  In- 
jury to  tJie  passenger,  gives  rise  to  an  ac- 
tion e»  oontroclu  for  breach  of  the  contract, 
or  as  well  to  an  action  for  the  damages  on 
account  of  the  negligence, — an  action  sound- 
ing in  tort.  But  where  there  is  no  contract, 
and  the  injuries  result  from  a  failure  of  the 
corporation  to  exercise  reasonable  cftre  in 
the  discbarge  of  the  duties  of  Its  public  call- 
ing, actions  to  recover  therefor  are  strictly 
and  solely  actions  e>  dtUelo.  Pollack,  in 
his  treatise,  groups  torts  Into  three  classes, 
In  the  last  of  which  he  specifies  "breach  of 
absolute  duties  specially  attached  to  the  oc- 
cupation of  fixed  property,  to  the  ownership 
and  custody  of  dangerous  things,  and  to  the 
exercise  of  certain  public  callings."  Webb's 
Pollock,  Torts,  p.  7.  This,  it  is  said,  im- 
plies the  existence  of  some  absolute  duty 
not   arising    from    personal    contract    with 

*Uie  other  party  to  the  action. 

*  "And  here  we  are  met  with  the  contention 
that,  independently  of  contract,  there  Is  no 
duty  on  the  part  of  the  water  company  to 
furnish  an  adequate  supply  of  watw;  that 
the  city  owes  no  such  duty  to  the  dtizen, 
and  tliat  contracting  with  a  company  to 


supply  water  impoMa  npon  the  eompaay  no 
higher  duty  than  Hie  dty  itself  oirad,  and 
confers  npon  the  cititen  no  greater  right 
against  the  company  than  It  had  against 
the  city;  that  the  matter  is  solely  one  of 
contract  between  the  city  and  the  company, 
for  any  breach  of  which  the  only  right  of  ac- 
tion is  one  es  contractu  on  the  part  of  th« 
city.  It  is  true  that  a  company  contracting 
with  a  city  to  construct  waterworks  and  axip- 
ply  water  may  fail  to  commence  perform- 
ance. Ita  contractual  obligations  are  tbea 
with  the  dly  aalj,  which  may  recover  dam- 
ages, but  merely  for  breach  of  contract. 
There  would  be  no  tort,  no  neglig«nce.  In 
the  total  failure  on  the  part  of  the  com- 
pany. It  may  also  be  true  that  no  dtlzen 
is  a  party  to  such  a  contract,  and  has 
no  oontractual  or  other  right  to  recover 
for  the  failure  of  the  company  to  act; 
but,  if  the  company  proceeds  under  tta 
contract,  constructs  and  operates  its  plant, 
it  enters  npon  a  public  colling.  It 
occupies  the  streets  of  the  dty,  acquire* 
rights  and  priWleges  peculiar  to  itaelf.  It 
invites  the  citizens,  and  it  they  avail  them- 
selves of  its  conveniences,  and  omit  ""if'"; 
other  and  personal  arrangements  for  a  sup- 
ply of  water,  then  the  company  owes  a  du^ 
to  them  In  the  discharge  of  its  public  cas- 
ing, and  a  n^lcct  by  It  in  the  discharge  of 
the  obligations  imposed  by  Its  charter,  or  bj 
contract  with  the  city,  may  be  regarded  oa 
a  breach  of  absolute  duty,  and  reco»ery  may 
be  had  for  such  neglect.  The  action,  how- 
ever. Is  not  one  for  breach  of  contract,  but 
tor  n^ligence  in  the  discharge  of  such  du^ 
to  the  public,  and  is  an  action  for  a  tort. 
"The  fact  that  a  wrongful  act  is  a  breach  of 
a  contract  between  the  wrongdoer  and  one 
person  does  not  exempt  him  from  the  re- 
sponsibility for  it  as  a  tort  to  a  third  person 
injured  thereby."  Otborne  v,  Morgan,  130 
Mass.  102,  104,  30  Am.  Kep.  437.  See  also 
Emmons  v.  Aloord,  177  Mass.  460,  470,  SB* 
N.  E.  126.  An  Individual  may  be^under  no  • 
obligation  to  do  a  particular  thing,  and  hi* 
failure  to  act  creates  no  liability;  but  if  he 
voluntarily  attempts  to  act  and  do  the  par^ 
ticuloT  thing,  he  comes  under  an  implied  ob- 
ligation in  respect  to  the  manner  in  which 
ha  does  it.  A  surgeon,  for  instance,  may  be 
under  no  obligation,  in  the  absence  of  con- 
tract, to  assume  the  treatment  of  an  Injured 
person,  but  if  he  does  undertake  sudi  treat- 
ment, he  assumes  likewise  the  duty  of  rev 
sonable  care  in  such  treatment,  lie  owner 
ot  a  lot  Is  not  bound  to  build  a  houM  or 
store  thereon,  but  if  he  does  so  he  comes 
under  an  implied  obligation  to  use  reason- 
able care  In  the  work  to  prevent  Injury 
therefrom  to  others.  Holmes,  Common 
Iaw,  p.  S7S.  ^en  It  the  water  company 
waa  under  no  contract  obligations  to  tat^ 
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■tmet  mtarworka  tn  the  dty  «r  to  iuppi; 
Am  dtizans  with  waUr,  ^t,  lisTing  under- 
taken to  do  m,  it  eotaea  under  an  implied 
obligation  to  use  reoaonable  etu^;  and  if, 
Qirougfa  Its  nsgligence,  injnTy  results  to  an 
indiridtial,  it  l>econ]ea  liable  to  him  for  the 
damages  resulting  therefrom,  and  the  action 
to  TBoorer  is  for  a  tort,  and  not  for  breath 
of  contract. 

With  reference  to  the  contention  that  only 
the  iDterest  in  the  pir^per^  acquired  h^  the 
Koond  water  company  was  responsible  for 
the  damages  eaujied  by  its  aegllgence, — a 
eonteution  wbidi,  if  auftained,  would  result 
in  giving  priorJI?  to  the  fifty-thousojid  dol- 
lar mortgage, — the  argument  is  that  by  the 
statute  "mortgages  of  incorporate  companies 
.  .  .  shall  not  have  power  to  exempt  the 
proper^  or  earnings  of  Budi  incorporations 
...  for  torts  committed  by  such  incor- 
poratjoa;"  tiiat  the  torb  were  committed  by 
the  second  water  companyj  that  its  pur- 
dtaae  was  of  the  property  of  the  first  com- 
pany, nibject  to  the  flfty-thonsand  dollar 
mortgage,  and  therefore  orer  that  property 
thus  ancambered,  and  that  only,  were  the 
judgments  giren  priority.  There  is,  donbt- 
]<■•,  force  In  this  oontenUon.  But  this  Is 
sot  a  penal  statute  to  be  oonstroed  strict- 
ly, but  remedial  in  Its  nature,  and  to  be 
eonstmed  liberally,  to  carry  into  effect  the 
eintenUon  of  the  legislature  and  proride  the 
t  adequate  remedy  wfaidi  it*  intended.  The- 
obvious  purpose  was  to  make  tiie  corporate 
property  situate  in  the  state  securi^ 
against  torts  eommitted  by  ita  owner,  and 
It  would  materially  impair.  If  not  wholly 
destroy,  the  statute,  and  thus  set  at  naught 
that  purpose,  if  the  corporation  eonstructing 
the  plant  could  place  a  mortgage  thereon 
for  its  entire  Talue,  and  than,  liy  sale,  to 
a  new  corporation,  enable  tiio  purchaser  to 
use  that  property  discharged  of  all  substan- 
tial resptmslbility.  In  reference  to  a  kin- 
dred question  arising  under  the  same  stat- 
ute, the  supreme  court  of  North  Carolina 
■aid  In  Wilmtn^ton  d  W.  R.  Oo.  r.  BurnsU, 
123  N.  C.  810,  214,  31  S.  E.  602,  that  under 
raoh  conatmction  "this  statute  would  be  a 
false  light  held  out  to  such  claimants  to  in- 
duce tilem  to  furnish  material  and  labor, — 
thinking  they  had  a  security,  when  in  fact 
they  had  none." 

It  is  more  reaeonable  to  hold  that  the 
statute  imposes  upon  the  investment  made 
bj  a  corporate  company  in  Its  plant  a  re- 
sponsibility for  torts  committed  by  it  or 
any  subsequent  corporate  owner,  and  that 
that  responsibility  cannot  be  avoided  by  any 
IDortgagB  or  other  encumbrance  voluntarily 
placed  upon  the  property.  Security  to  the 
fadiridual  citizen  is  to  go  hsnd  in  hand  with 
the  franchise  and  privilege  granted  by  the 
state.    We  see  no  other  question  requiring 
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law— Jndlolal  oODstrncdoB  of  stat- 
nte.— Error*  ol  a  itste  court  In  Interpret- 
Inc  and  applying  tli«  laws  of  that  itiite  tor- 
nisli  no  basis  for  the  claim  that  there  hss 
been  •  denial  of  the  due  process  of  law  gusi^ 
anteed  b/  the  14U>  Amendment  to  the  Fed- 
ersl  Constitution. 

a.  UonatltatloKsl  Inw— Aae  prooua  oT 
law>-H«lver  of  rlKht  to  be  presenl  Kt 
trlBl^^The  seeosed  eaiiuot  claim  to  bave- 
been  denied  the  due  process  of  law  secured 
t7  D.  B.  Const,  14th  Amoid.,  ij  the  action 
of  tbe  state  court  In  haldln;  that  be  eeuW 
waive  bis  right  to  be  present  at  the  trial  t*- 
the  extent  of  coiiMntliig,  through  hts  coan- 
sel.  In  advsuee  of  ths  swearing  at  the  Jury, 
to  a  private  eiamlnatlon  of  a  Juror  against 
wbom  complaint  had  been  made,  which  rs- 
•aitad  In  the  discharge  of  such  Juror,  sod 
the  selection  of  another,  not  shown  to  b* 
iDcompetent,  tn  bis  place. 

S>  CaBstltntlOBAl  law— eiiaal  proteetloB 
of  tbc  laws — slstntory  eonatnotlon— 
dlaorlmlnrntlon.— The  decision  of  the  Ken- 
tuckr  court  of  appeals  that  a  reverssl  of 
a  convlctlan  for  the  error.  It  an;,  committed 
br  the  trial  court  In  discharging  s  juror,  waa 
precluded  bj  E7.  Crlm.  Code.  |  SSI,  does  not 
deny  the  accused  the  eqnaJ  protectloo  of  th» 
laws  secured  hj  H.  S.  Const.,  11th  Amend., 
If  each  was  the  construction  given  that  sec- 
tion bj  prior  ease^  and  no  dlicrtmlnatlns 
sppllcstlon  sgalnst  bim  was  made. 

tNo,  77.] 

Argued  Jfovemi»r  10,  IS,  1905.     Dw}id«i 
January  £,  1Q08. 

JN  EKROK  to  the  Court  of  Appeals  of  th« 
State  of  Kentucky  to  revieir  a  judgment 
affirming  a  conviction  of  murder  in  the 
Franklin  Circuit  Court,     Affirmed, 

-  B  same  case  below,  8S  Ky.  L.  Rep.  2213, 

SO  a.  w.  £11. 

The  faetn  are  stated  in  the  opinion. 

IfMsrs.  W.  K.  Smith,  J.  A.  Fioletf, 
J.  A.  Boolt,  and  Carlo  B.  lAttlt  for  plain- 
tiff in  error. 


Mr.  Justice  HoKeutK  delivered  the  opin-* 
ion  of  the  court: 

The  plainUff  in  error  seeks  to  review  the 
judgment  of  the  court  of  appeals  of  the 
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eommonvMdtli  of  Xantnd^  aJBrmlng  ft 
eouTloUtm  and  sentaiiei  of  murder  agaiiut 
bfm.  He  was  indicted,  wIUi  othen,  for  IcUI- 
lag  one  Wlllitim  Ooebel.  The  gronnda  of 
review  by  tiiia  eonit  an  tweed  apon  oer- 
taln  ruling*  i»f  the  trial  aonrt  whidi,  pUin- 
tift  in  error  ccwtaidi,  were  repugnant  to 
the  due  prooese  dauee  of  the  I4th  Amend- 
ment of  the  Constitution  of  the  United 
Btetes. 

It  appears  from  the  reooid  thai  eleren 
JnroTB,  including  one  J.  C.  Al«auider,  liad 
been  acaeptcd  by  the  psrtiei.  The  eMnm<m- 
wealth  had  ezbanatad  three  of  its  peremp- 
tory dudlengea,  and  plaintiff  in  error  eleren 
of  hia,— he  was  given  by  the  statutM  fifteen. 
At  this  point  the  commonwealth's  attomqr 
snggeeted  that  Alexander  had  formed  and 
Bcpreesed  an  opinion  on  the  merits  of  tbe 
ease,  and  had  improperly  conversed  with  a 
pereen,  not  a  member  of  the  Jniy,  on  a  sub- 
ject connected  with  the  ease.  Tbe  common- 
wealth's attorney  tlien  made  a  motion  to 
discdkarge  Alexander  from  the  Jory,  in  sup- 
port of  which  he  filed  ttie  following  afiSda- 
v]t  of  one  Ben  Eadcett,  who  had  betoi  ex- 
eluded  as  a  juror  In  the  ease: 

The  afflant,  Ben  HB<kett,  says  that  after 
the  killing  of  William  Ooebel  he  and  Mr.  J. 
^  0.  Alexander,  who  ha*  been  aceeptad  on  the 
t*Jiiry  to  try  this  ease,  had  many  conveisa- 
•  tJona  and^argomentH  about  the  said  killing, 
this  affiant  expTesiIng  and  urging  the  opin- 
ion that  there  had  been  a  eonspira^  to 
murder  Goebel,  among  those  who  were 
eharged  with  his  murder,  and  Ifr.  Alexander 
expressing  and  urging  the  opinion  that  there 
hsj  not  been  a  conspiracy  at  all  to  murder 
him.  These  arguments  and  eonversations 
occurred  at  different  times  and  place*  in 
Woodford  county  during  the  time  that  has 
elapeed  since  the  murder  of  hCr.  Ooebel, 
were  frequent,  and  much  earnest  Interest 
and  feellug  waa  expreased  by  botti  this  affl- 
ant and  Mr.  Alexander  therein. 

This  afSant  further  says  that  on  yesterday 
afternoon,  late,  after  Mr.  Alexander  liad 
been  accepted  as  a  juror  to  tt;  tbe  caae,  and 
after  this  afflant  had  been  excused,  after 
thoae  acoepted  as  Jurors  bad  been  diarged 
and  admoniBhed  by  the  court,  immediately 
after  adjournment  for  supper,  and  as  the 
juiy  waa  being  conducted  by  the  sheriff 
away  from  the  oonrtliouse,  affiant  by  acci- 
dent met  tbe  jury  as  they  were  passing  out 
through  the  courthouse  yard,  when,  in  pass- 
ing, Mr.  Alexander  said  to  this  affiant: 
"Hello,  Ben,  1  am  glad  th^  cut  you  ofT 
this  jury,  as  1  did  not  want  to  serve  on  " 

Affiant,  Ben  Hackett,  says  the  foregoing 
tementa  are  true, 
(Signed)  Ben  F.  HadcetL 


The  following  proceeding*  were  then  had, 
a*  tqtpean  from  tlw  order  of  the  eonr^ 
from  which  we  quote  i 

"It  was  agreed  by  eounsel  on  eitlter  *tde 
that  the  court  mi^t,  in  the  absence  of  the 
defendant  and  eounsel,  question  the  said 
Alexsjider  as  to  the  truth  of  the  said  state- 
ments, eontalned  in  said  HadEett'a  affidavit, 
that  he  said  to  said  Had^ett  while  iu  the 
eusbx^  of  the  sheriff,  'Hello,  Ben,  I  am  glad 
they  cut  you  off  of  this  Jury,  as  I  did  not 
want  to  serve  on  this  jury  with  yon,'  and 
the  said  Alexander  having  admitted  the 
truth  of  said  ttatement,  but  claimed  the 
said  statement  was  made  iu  a  jocular  way, 
and  the  court  being  of  the  opinion  that 
such  conduct  on  the  part  of  said  Alexander 

B  a  vi(riation  of  the  admoDitions  of  the 

Lrt,  when  he  was  placed  in  the  custody  of 
the  sheriff,  it  was  ordered  and  adjudged** 
said  Alexander  b^  and  he  is'now,  ex-7* 
cnaed  as  a  juror  in  this  case,  and  he  is  now 
ordered  to  be  disdiarged ;  and  the  court,  be- 
ing thu*  advised,  overruled  defendant's  ob- 
jection, and  disoharged  and  excused  said 
Alexander,  and  defendant,  by  counsel,  ex- 
cepts. 

"Tbereup<»  defendant  moved  the  court  to 
discharge  the  entire  panel  remaining,  whldi 
was  objected  to  by  ths  attorney  for  the  com- 
monwealth, and  the  court  being  advised, 
sustained  said  objeotion,  and  nfused  to  dis- 
cbarge said  entire  panel,  to  which  ruling  d^ 
fendant,  by  eounsel,  excepts." 

By  tJieae  rulings.  It  ia  contended  that 
plaintiff  in  error  was  deprived  of  due  pro- 
cess of  law.  Error  I*  assigned  under  tha 
Stb,  6tli,  and  14th  Amendments  of  the  Con- 
stitution of  the  United  States. 

Plaintiff  In  error  cannot  avail  himself  at 
the  provieiona  of  tbe  6th  and  6th  Amend- 
ments, for  reasons  we  have  so  often  ax- 
presaed  that  it  would  be  tixa  extreme  of 
Buperfluity  to  repeat  them.  It  Is  enough  to 
Bay  that  those  amendments  do  not  ^iply  to 
proceedings  in  the  state  oourts.  The  invoca- 
tion of  the  14th  Amendment  is  attempted 
to  be  justified  on  two  grounds:  (1)  That 
the  trial  court.  In  discharging  Alosander, 
acted  beyond  its  power,  and  that  the  court 
of  appeals  of  Kentucky,  in  holding  that,  by 
reason  of  |  281  of  tbe  CrlDtinal  Code  of  tha 
state,  it  cannot  reverse  on  account  of  such 
error,  deprives  plaintiff  in  error  of  his  liber- 
ty without  due  process  of  law.  (E)  By  the 
common  law,  which  has  been  adopted  by 
Kentucky,  and  by  the  ConsUtution  and  stat- 
utes of  the  state,  an  aeoosed  has  not  only 
tbe  right  to  be  present,  but  must  be  pres- 
ent during  the  whole  of  the  trial  "His 
presence  is  not  only  an  inalienable  ri^t, 
but  a  Jurisdictional  fact,  and  cannot  be 
waivod." 

The  argument  of  plaintiff  in  error  is  vary 
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•lidMnits,  but  tkna  la  te^neij  tnj  phju* 
of  It  wbid)  baa  not  bacn  uuwtr«d  advnae- 
Ij  to   hia   oonteotloii   bj   dadaiona  of   thia 

Ho  aeema  to  m&ke  an  iaaue  with  the  eonrt 
at  a[^ieala  of  tha  atkta  upon  the  law  (rf  the 
atat«,  and  to  otsttend  that  the  oourt  arred 
in  the  interpretation  and  applioation  of 
Sthat  law.  Thla  oontantion  encoimtsra  the 
;*  ruling  in  Ba  OomerM,  137  U.  a*e24,  031, 
H  L.  ed.  796,  790,  11  Bup.  Ct  Rep.  Ifil, 
and  other  caaes,  whiob  hold  that  a  "atate 
cannot  be  deemed  gnilt^  of  a  violation  of 
ita  oUigationa  under  the  Conatitution  of  the 
United  Btatea  bacauaa  of  a  dedaion,  even  if 
arroneona,  of  ita  hlgheat  eomt,  wiiile  act- 
ing within  ita  jnrisdietlon." 

We  oannot  assume  error  in  the  declaion 
ti  the  oourt  of  a[qteala.  We  aooept  it,  aa 
we  are  bomid  to  do,  aa  a  ooneet  ezpoaition 
of  the  law  of  the  state,— «ommon,  statutory, 
and  eonatitutional.  Our  inquii;  can  oaiy 
ba.  Did  the  state  law,  aa  applied,  afford 
jdalntiff  in  orrar  due  ptoeeea,  aa  thoea  worda 
an  used  in  the  lith  Amendment  t  We 
tfdnk  it  did.  It  is  not  necesaarj  to  enter 
into  a  lengthy  diacuaaion  of  iriiat  ooueti- 
ttttea  doe  proeeaa  of  law.  That  has  been 
done  in  a  number  of  eaaea  and  there  la  noth' 
ing  in  the  present  onae  whidi  ealls  for  a 
repetition  and  an  arteneion  of  the  discua- 
aion.  It  ma;  be  admitted  that  the  words 
"due  proeeae  of  law,"  aa  used  in  the  Utb 
Amendment,  protect  fnndamttital  rif^ta. 
What  those  are  cannot  ever  be  the  oanie  of 
mud)  disput«.  In  giving  thsm  prote«tii 
kowerer,  it  was  not  designed,  as  was  ob- 
■arved  by  the  Ohiof  JusUoa  in  Re  Convert*, 
"to  interfere  with  the  power  of  the  state 
protect  the  Uvea,  liber^,  and  property  of 
Itl  dtizena;  nor  with  the  exercise  of  that 
power  in  the  adjudications  of  the  oourta 
of  a  atate  in  adminiatering  the  process  pro- 
vided by  the  law  of  the  stato."  Theae  worda 
are  appoaite  in  the  present  esae.  Of  what 
does  plaintiff  in  error  complain  T  The  dia- 
diarge  of  a  jaror  before  he  was  awom,  and 
the  absence  of  the  plaintiff  in  error  from 
the  examination  of  the  juror  by  the  presid- 
ing judge.  But  plaintiff  In  error  consented 
through  his  eonnsel  to  the  examination,  and 
there  is  not  an  intimatloa  that  tho  juror 
ad  acted  in  Alexander's  place  waa  not  aa 
eompetont  as  he.  Nor  ean  we  aaj  that  Uie 
dia^arge  ol  Alexander  took  from  the  other 
Jurors  who  had  been  dioacm  their  oompeten- 
ey  to  try  the  ease  or  to  give  to  ^aintiff 
in  error  the  right  to  a  new  pand.  In  Sayta 
r.  Miuowi,  120  U.  S.  68,  30  li.  ad.  678, 
T  Snp.  Ct.  Rep.  860,  It  waa  aaid  "the  ao- 
ensed  cannot  complain  if  he  la  still  tried 
\y    an    impartial    jmy.     He    Ckn    demand 


nothing  mon.  ?forflUr»  F,  R,  Oo,  r.  ffer-  tr 
bmrt'Ut  n.  S.  042,  Z»  L.  ad.  75S,  6  Bup.- 
Ct  Rep.  SfiO.  The  ri^t  to  challenge  is 
the  right  to  reject,  not  to  ideet,  a  juror. 
If,  from  those  who  remain,  an  impartial 
jury  Is  obtained,  the  constitutional  right 
of  the  accniaed  is  maintained."  Broton  t. 
Wew  Jertty,  176  U.  &.  17S,  44  L.  ed.  118, 
20  Sup.  Ot  Rep.  77. 

In  paaaing  on  the  action  of  the  trial  court 
In  examining  Alexander  in  the  absence  of 
plaintiff  in  error,  the  oourt  of  appeals  aaid 
that  the  court  had  been  coiapelled  to  relax 
the  mle  prescribed  by  the  statuto  that  "the 
defendant  must  bs  present  and  shall  to> 
main  in  custody  during  trial,"  and  dted 
BiU  V,  Ctom.  14  Ky.  L.  Rep.  308,  20  S.  W. 
217i  ifeeoe  v.  Com.  78  Ky.  686.  In  the 
first  ease,  absence  from  the  court  room  by 
the  accused  for  a  few  minutes  at  a  time,  on 
account  of  sit^ncBs,  the  trial  continuing 
in  hia  absence,  it  waa  held  did  not  preju- 
dice the  Bubatantial  righta  of  the  accused. 

In  ifeeos  t.  Com.,  upcm  the  jury  coming 
bad£  to  the  court  room  for  further  instrue- 
tlons,  the  oourt  made  certain  alteratJMiB 
in  the  instructions  in  absence  of  the  w/> 
cuaed,  but  in  the  presence  of  hie  counsel.  It 
was  held  not  to  be  error,  the  court  saying: 

"While  wo  reoogniae  the  fact  that  the  ao- 
eused,  when  on  trial  for  a  criminal  offense, 
should  be  preaoit  during  the  entire  trial, 
and  that  no  evidenoa  ahonld  be  heard  or 
instruotions  given  or  amended  without  his 
praeenee  dther  before  or  after  the  submla- 
don  of  the  eauae  to  the  jury,  atitl  thia  court 
Is  only  authorized  to  reverse  in  oaea  where 
the  substantial  righta  of  the  accused  have 
been  prejudiced  in  the  court  below;  and  in 
order  to  ascertain  whether  errors  have  been 
committed  to  the  prejudice  of  the  accused, 
the  facts  aa  well  aa  the  law  of  the  case 
should  be  conddered.  While  one  charged 
with  a  criminal  offense  haa  the  constitution- 
al right  to  bo  tried  by  a  jury,  the  rigjit  (rf 
appeal  from  the  verdict  and  judgment 
against  him  does  not  sxist  except  by  rea- 
son of  the  legislation  of  the  stato  on  the 
BUbject;  and,  when  permitting  an  appeal, 
the  lawmaking  power  haa  the  right  to  deter- 
mine for  what  cause  a  reversal  may  be  had." 

The  court  of  appeale  also  aaid,  in  paaaing 
on  the  contention  of  plaintiff  in  error,  based^ 

the  examination  of  Alexander:  j; 

It  has  also  been  held  by  this  court  that* 
a  trial  for  felony  begins  when  the  juiy  is 
.  TFtllis  V.  Com..  86  Ky.  68,  2  8.  W. 
At  Uie  time  the  examination  of  Alex- 
ander look  place,  and  when  ha  waa  dis- 
cbarged,  the  jury  had  not  only  not  been 
sworn,  but  It  had  not  been  completed. 

"There   are  mai^   righta,  aome  of   then 
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gnukntMd  bf  tha  Ooostitntioii,  wUdi  en* 
dwigod  with  flrima  maj  not  wbJts,  uid 
■bonld  not  b«  pennittod  lij  th*  oourta  to 
wKive,— Bneli  u  the  ri^t  <rf  triiJ  by  jnir, 
tbe  right  to  be  heard  by  hinuelf  and  coun- 
■el,  to  demftnil  the  nature  utd  cause  of  the 
necusattoD  against  him;  and  yet  othen,  the 
auertion  of  which  inaj  unexpectedly  become 
necessaxy  for  his  prot«etic«i  during  the 
progress  of  the  trial.  But  we  are  unwilling 
to  say  that  one  diarged  wltb  felony,  and  be- 
ing in  court,  as  wa*  the  appellant,  with 
eouniel  at  band  ready  and  oompetent  to  ad- 
Tlao  him  of  his  righta,  mny  not,  in  advance 
of  the  swearing  of  the  jury,  and  before  he  is 
placed  in  jeopardy,  consent  to  a  i»dvate  ex- 
amination by  tlie  court  of  a  juror  against 
whom  complaint  had  been  mod^  lor  the 
purpose  of  asoertaining  whetlier  he  wa* 
qualified  to  retain  hia  plaoa  aa  one  ot  Hie 
J1U7  to  try  the  caae.  Nor  do  xra  thinlc  it 
is  affirmatively  shown  by  the  reoord  in  this 
«>Be  tliat  any  injury  resulted  to  the  snlk- 
■tantial  ri^ts  of  the  appellant  by  AlezHi- 
4er's  dismissal  from  tJu  jury." 

It  la  manifest,  therefore,  that  it  is  the  law 
«f  Kentucky  that  ooeaalonal  absence  of  the 
Accused  from  the  trial,  from  which  no  In- 
Jury  reaults  to  hit  substantial  rights,  is  not 
reversible  error.  And  we  think.  In  applying 
that  rule  to  the  case  at  bar,  plalntifT  In  w- 
ror  waa  not  deprived  of  due  proceaa  ol  law 
within  the  meaning  of  the  14tb  Amendment 
«f  the  ConsUtutfon  of  the  United  States. 

It  will  be  observed  that  the  court  of  ap- 
peals also  decided  that,  even  though  the  ex- 
elusion  of  Alexander  had  been  error,  a  re- 
versal of  the  case  was  foibidden  I7  |  281 
of  the  Criminal  Code  of  the  state,  and  dted 
OurtU  V.  Com.  110  Ky.  84S,  62  S.  W.  SBS; 
Turner  v.  Com.  26  Ky.  L.  Rep.  981,  76  a 

^W.  893;  ASderson  v.  Com.  2S  Ej.  h.  Rep. 

*:32,  74  E.  W.  670.     Bee  also  Poumt*  t.  Com. 

•  114  Ky.  Z3T,  70  S.  W.  644,  1060,  71  S.  W. 
404,  where  |  281  waa  oonstmed  the  same 
way.  The  court,  in  its  construction  of  i 
2S1,  followed  the  construetion  eatablished 
by  prior  eases,  and  did  not  make  a  disorim- 
inating  application  of  that  aectiui  against 
plaintiff  in  error.  He  was,  tiierefore,  not 
deprived  of  the  equal  protaetion  of  tiie  laws. 
Judgmtnt  affirmtd. 


Ur.  Justice  HatIsi 


rring: 


The  record  does  not,  in  my  judgment, 
abow  an  absence  of  the  doe  process  ot  law 
enjoined  by  the  14th  Amendment  of  the 
ConstituUon  of  the  United  States,  as  Uiat 
amendment  has  been  interpreted  by  this 
eonrt.  For  that  resuson,  without  approving 
«U  that  ia  aaid  in  the  opinion  of  the  ooort, 
I  eoacur  In  the  Judgment  of  affirmanea 


(K»  U.  fl.  Bfl) 

U.  0,  HgRRTCK,  A.  V.  Noyes,  Charles  L«- 
broaas^  Leon  I«rrleu,  W.  S.  Gn?,  and 
Peter  Crane,  Apptt., 

BOQUILLAS  LAMB  t  CATTLE  COMPANY. 


1.  Appeal      (ron      territorial 
eonrt^^itteatlDBs  revte^pral 

clenor  at  evidena*.— Tbe  safflcltne;  of  the 
evidence  to  eapport  the  findings  of  fact  ts 
not  open  to  eoualderatloa  on  Bppeiil  from  a 
territorial  supi-emc  court  to  the  Supreme 
Court  ol  the  DDlted  Btates,  tn  the  absenca  ot 
•nj  exception  duly  taken  to  mllngs  on  the 
sdmlealon  or  rejection  at  erldence. 

a.  PrtvHto  land  nlalmB-^oBflniBtloB— 
e«eet  of  r«elt(il  In  psteat^-A  recital 
In  a  patent  froin  tne  United  Btatea.  coaflnn- 
Ing  ■  Meilean  land  srant  to  the  original 
■rantea,  "their  heirs,  iucceaaora  in  Interest 
and  ssslgnB,"  that  two  penoni  named  tliera- 
In  had  acqalred  an  nndlvlded  Interest  In  the 
land,  which  patent  was  based  on  a  decree  te 
thst  effect  ot  the  court  ot  private  land  claims 
eatabllahed  b;  the  act  ot  Uarch  S,  1801  (21 
Stat  at  L.  BM,  chap.  639,  V.  B.  Comp.  Stat. 
1001,  p.  709),  Is  suffldent  to  aatabllsh  a 
record  title  In  the  penons  so  named 
as  ssalnst  others  holdlnn  merely  bj  sdverse 
poasestlan,  altboush,  nnder  ||  8,  IS,  of  tbat 
act.  the  conflrmatlon  ot  the  grant  by  that 
court  only  gultclalma  tbe  title  ot  the  Unltad 
Btatta,  and  savea  ths  rlsbta  of  tbtrd  partUa. 

a.  LlmltatioB  of  BetloBB— retrokotlTO 
etteot..— The  llmitatlan  at  ten  Tears,  pi*- 
•erlbed  by  Arls.  Rav.  Stat  ISOl,  f  SasS, 
for  actions  to  recover  lands  adversely  bel^ 
has  no  application  to  such  an  action  broncht 
between  tbe  date  wben  auch  statnte  waa  sB- 
acted  and  ths  date  when,  by  Its  ternw  the 
revision  of  the  statntea  was  to  take  effect* 

[No.  105.] 

auBmilted  Deoem&er  7,  1905.    DMidtd  Jmt- 
uory  e,  I90S. 

APPEAL  from  the  Buprema  Court  of  Hkm 
Territory  of  Ariiona  to  review  a  jud^ 
ment  which  affirmed  a  Judgment  of  the  Dis- 
trict Court  in  and  for  Codiise  County,  in  that 
territory,  in  favor  ot  plaintiff  in  an  aetioa 
ot  ejectment.    A;^riited. 

See  same  cane  below  (Aria.),  71  Pan,  DM ( 
on  rehearing,  76  Pao.  612. 

The  facta  are  stated  in  the  opinion. 

Mr.  Ban  Ooodrlah  for  appellants. 

Mr.  Fmnets  J.  Henlej  for  appellee. 

Mr.  Justioe  WUte  delivered  the  opinio 
of  the  court; 

This  is  an  action  of  ejectment,  commenead 
in  August,  1001,  by  the  appellee,  to  recover^ 
a  tract  ot  land  containing  17 ,359.86*  aeres,* 
and  damages  for  the  all^«d  unlawful  with- 
holding of  pasBCBslon.  It  waa  alleged  Uuit 
the  plaintiff  was  the  owner  and  entitled  fa> 
the  possession  of  the  deocribed  land,  and 
that  title  had  been  in  it  or  in  its  grantors 
and  predecoaors  in  Interest  ever  since  Jan- 

•Bd.  Kota.-ror  em 
Dls^  Limitation  of  A 
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vtLTj  I,  1675;  and  tba  defemUnto — UilTtj  in 
■nmbei^— ware  alleged  to  hKT«  vnlawAiDf 
vithbeld  posBeuion  at  Uie  pramiHa  in  dis- 
pnta  from  about  Novsmb«r  28,  ISOD.  Some 
of  Uie  defendants  flled  diadaimen  or  fftUsd 
to  anawer.  The  appellant*  and  other*  joint- 
ly iiiBwerad,  relying  boIbI;  on  righta  allured 
to  reeult  from  an  asserted  adverse  posseeeion 
hj  each  of  them  of  a  portion  of  the  domanded 
premiHeB  for  more  than  twenty  yeftre  prior 
to  the  bringing  of  the  action.  The  oaae  waa 
tried  to  the  eourt  without  a  jury.  The  court 
made  findinge  of  tact  and  tteted  ite  eonslu- 
■ions  of  law  thereon.  Thereupon  judgment 
was  entered  in  favor  of  the  plaintiff.  On 
appeal,  tba  mpreme  oourt  of  the  t«rritory 
alBnned  the  judgment;  and  the  opinion*  de- 
Urered  on  the  original  hearing  and  on  a  re- 
liearing  are  reported  in  71  Fa«.  924  and  76 
Pa&  612.  The  aupreme  court  adopted  tlie 
findings  of  fact  made  by  the  trial  court. 
The  flnding*  thus  adopted  as  to  the  title  and 
right  of  possession  of  the  plaintiff  were  as 
follows : 

■That  on  the  8th  day  of  May,  a.  d.  1833, 
the  Mexican  gavernnient,  by  good  and  suf- 
ident  grant,  convened  to  plaintiff'e  grant- 
on  and  predeceesori  In  interest  the  lande  and 
premises  herein  described,  being  the  lands 
and  premises  in  controversy, 

"That  on  the  14th  day  of  Deoember,  in  the 
feai  of  oar  Lord,  one  thousand  and  nine 
fctrodred,  the  government  of  the  United 
States,  by  its  letter*  patent,  recognized  and 
eonflmied  the  volidiV  <>'  ^'  '^^  grant  of 
lands  in  plaintiff's  complaint,  and  herein- 
after particularly  described,  to  Ygnacio 
Elias  Gonzales  and  Nepnmoceno  Felix,  and 
to  their  heirs,  eueceesors  in  interest,  and  as- 
■igns  forever;  and  found  and  decreed  that 
W.  R.  Hearst  and  Phebe  A,  Hearvt  bad  ao- 
quired  an  undivided  interest  In  suidi  lands 
and  premises  of  the  said  two  grantees. 

rrhat  on  the  3d  dny  of  July,  1901,  the 
«  Mid  W.  R.  Hearvt  and  Fheb«  A.  Hearst,  t^ 
■  deed  in  writing,  conveyed  all  of  their'daid 
interest  in  and  to  the  *aid  lands  and  prem- 
ise* to  the  plaintiff  herein,  and  that  plain- 
tiff has  not  since  disposed  of  its  title  so 
aoijuired,  or  any  part  thereof,  to  said  lands 
and  premises." 

In  addition,  the  trial  court,  among  its 
eonclusion*  of  law,  incorporated  the  follow- 
ing: 

'That  plaintiff  and  its  predeoessors  and 
grantors  In  interest  have  been,  since  the  1st 
day  of  January,  IB75,  and  ever  since  have 
been,  and  still  are,  the  owners  and  entitled 
to  the  possession  of  the  lands  and  premises 
In  plaintiff's  complaint,  and  hereinafter  par- 
tlenlarly  described,  and  each  and  eveiy  part 
md  portion  thereof." 

The  eupreme  court  of  the  territory,  in  Its 
«philen  OB  tlie  rehearing,  held  this  latter 
26  a  0.— 13. 


■tatement  to  be  not  a  mere  eonelndon  of 
law,  but  the  flnding  of  an  ultimata  tact]  aiul 
the  eourt  therefore  adopted  it  sa  part  of  tlia 
findings  of  bet  upon  which  it  based  the 
decree  of  affirmance.  As  to  poeeeseion  by  tha 
defendants,  it  was  found  as  follows : 

That  each  and  every  of  said  defendant* 
in  thi*  cause  wen^  on  the  14th  of  Decembw, 
1900,  and  bad  been  for  more  than  ten  years 
next  preceding  that  date,  occupying  various 
portions  of  the  said  lands  and  premises,  and 
eiich  and  every  of  the  said  defendants  who 
have  failed  to  appear  and  answer  berebt 
have,  since  the  last  named  date,  withheld 
possession  of  diren  p<Htioiis  of  lald  lands 
and  premises  from  the  plaintiff  and  ite 
grantor*  and  predeeeseors  in  interest,  and 
aUll  and  now  so  withhold  the  same;  that 
since  tha  said  Deoember  14,  1900,  tha  an- 
nual value  of  the  rents,  issues,  and  profit* 
of  tlirit  part  of  said  lands  and  pramisea  so 
withheld  from  plaintiff  by  the  said  defend- 
ant* i*  as  follows,  to  wit:     .     .     ." 

This  appeal  was  prosecuted. 

On  appeal  from  the  supreme  eourt  of  * 
territory  our  jurisdiction,  apart  from  excep- 
tions duly  taken  to  rulings  on  the  admission 
or  rejection  of  evidence,  is  limited  to  deter- 
mining wlietber  the  findings  of  fact  support 
the  judgment.  Harrison  v.  Ptrea,  16B  U. 
S.  311,  3!3,  42  L.  ed.  478,  482.  IS  Sup.  Ot 
Rep.  129,  and  cases  cited.  A*  on  this  record 
there  Is  no  question  presented  as  to  ruling*  » 
of  the  court  in'respeet  to  the  admission  or  • 
rojectitm  of  evidence,  we  can  alone  eonsidar 
the  sulUcien^  of  the  findings. 

Tha  errors  assigned  are  sixteen  in  number, 
and  resolve  themselves  into  three  elassest 

1.  Those  which  assert  that  the  suprama 
court  of  the  territory  refused  to  consider 
tha  findings  made  by  the  trial  eour^  and 
this  embrace*  the  1st,  2d,  and  6tb  assign- 
ments. But  these  aasignmenta  disregard 
the  opinion  of  the  supreme  court  of  the  tenl* 
toiy,  delivered  on  the  rehearing,  and  do  not 
require  further  notice, 

2.  Those  which  question  the  suffleien<7  of 
the  evidence  to  support  the  flndinge  of  fact. 
These  are  numbered  9  and  13,  and  lilcewisa 
need  not  be  further  referred  to,  aa  th^ 
address  themselves  to  a  matter  not  open  for 

ir  consideration. 

3.  Assigninents  wbidi,  in  variou*  model 
of  statement,  attack  the  eufflciency  of  tha 
findings  made  by  tba  trial  court,  and  adopted 
by  the  supreme  court  of  the  territory,  which 
include  all  of  the  aasignmenta  not  already 
disposed  of. 

'The  contentions  concerning  the  insuffl- 
eiency  of  the  findings  to  support  the  judp 
ment  are  resolvable  into  two  proposiUooi, 
whiob  we  shall  separately  consider: 

First.  That,  Irrespective  of  the  adeqnaey 
'  Inadequa^  of  tha  poasetalon  aaaertad  Iqr 
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til*  drfndrate  bdew,  the  tedb«i  u*  isnO- 
rf«at  to  •wtel*  Um  Icfkl  eaMlwtoii  of  titto 
In  Uie  pUlnUff.  TUs  praporitinn  TMte  vpon 
the  promlttt  that  tha  nutttor  tuludM  in  tb« 
•ODdnBioni  of  law  of  tha  trUI  court,  whMi 
thi  Buprema  ooort  held  to  b«  a  flnding  of 
fact,  and  nhich  it  adf^ted  as  mdh,  was  bat 
ft  mera  ooncluaioii  of  laiW,  and,  therefora, 
•aimot  be  ooniidered  in  determinii'g  the 
BufBoienej  of  the  findingB  ol  fact  to  ■uatain 
the  deduction  of  law  mode  bj  the  oourt  be14w 
■J  to  Utle  ia  the  plaintiff.  And  with  this 
prtanise  it  Ii  insistad  that  if  tha  findings  of 
fact  proper  are  alone  eoneidered,  they  are 
Ineufiicient  to  eetsblieh  title  in  the  plaintiff, 
beoaiue,  although  the;  abow  the  Mexioan 
grant,  and  Its  oonfimuition  and  a  conTeyanM 
»  bj  William  E.  and  Phri>e  A.  Hearst  to  the 
S  plaintiff  of  an  undivided  iutareat  in  the  land, 
'  the  fludingi  fail  as  ogalnitTdefendant  to  show 
any  UUe  whatever  in  William  E.  and  Phebe 
Hearat,  or  In  the  plaintiff  as  their  grantee, 
derived  from  Uie  granteee  of  the  Mexican 
fOTerumvitt 

Conceding,  merely  for  the  lake  of  argu- 
ment, tha  oorrectnees  of  the  premiM,  we 
think  tha  propoeition  based  thereon  is  with- 
oat  merit,  aincs  the  flndinge,  without  refer- 
enoe  to  the  action  of  the  court  In  adopting 
the  particular  finding  referred  to,  sustain  as 
against  the  defendant!  the  conclusion  rb  to 
title.  Those  flndings  are  that  the  plaintiff 
held  title  to  an  interest  in  the  land  in  oou- 
trOTCTBj,  acquired  by  reason  of  a  eonveyanee 
made  on  the  3d  day  of  July,  1901,  by  William 
E.  and  Phebe  A.  Hearst.  They,  moreorer, 
established  that  the  land  thus  conveyed  was 
originally  acquired  by  the  predeoeaaora  and 
grantors  of  the  plaintiff  tiirough  a  grant 
mode  by  the  Mexican  goremment  in  1S33, 
and  that  "on  the  14th  day  of  December,  in 
the  year  ISOO,  the  government  of  tha  United 
StatM,  by  its  letters  patent,  recc^niiad  and 
eonflrmed"  said  Mexican  grant  to  two  named 
Individuals,  "and  to  their  heirs,  aaceeesors 
In  intrreet,  and  assigns  forever;  and  found 
and  decreed  that  W.  R.  Hearst  and  Phebe 
A.  Hearst  hod  acquired  an  undivided  inter- 
est In  sndi  lands  and  premises  of  the  said 
two  grantors." 

It  is  urged  that  tba  statement  In  the  find- 
ing OS  to  it  having  been  decreed  that  there 
wu  an  undivided  interest  in  William  R. 
and  Phoebe  A.  Hearst  was  adopted  from 
a  decree  to  that  affect  rendered  by  the 
court  of  private  land  claims,  established 
under  the  act  of  March  8,  ISgi.  20  Stat  at 
L.  864,  chap.  639,  U.  S.  Ccwip.  StoL  1001,  p. 
706.  From  tMs  It  is  deduced  that  the  recital 
In  tha  patent  as  to  the  title  in  W.  R.  and 
Phebe  A.  Hearst  was  fh  ^t^t«r  olio*,  and 
that,  in  the  absence  of  an  express  and  mb- 
stantlve  finding  of  title  in  tlie  parUes  named 
from  the  grantee  of  the  Mexican  government. 


tha  n«r»  neU>l  en  tha  nb  jeet  In  the  patent 
tamUied  n«  aopport  «diate*er  for  the  legal 
eendnrian  that  there  was  fltla.  This  is 
based  iqwn  tlia  t«ina  (rf  ||  8  and  IS  of  tbt 
act  astabUsbti^  the  court  of  private  land 
claims,  wherdn  it  was  provided  that  th«  ef-  ^ 
feet  of  the  confirmation  of  a  grant  by  that  a 
court  should  be*oiily  to  goiteloim  the  title,  • 
and  not  to  affect  the  intereste  of  third  par- 
ties. But,  conceding  that  the  pat«ait,  as  as- 
serted, is  based  on  a  decree  of  the  court  of 
private  land  claims,  and  that  its  redtals  are 
controlled  by  the  terms  of  the  act  creating 
that  tribunal,  tha  proposition  la  withont 
merit.  Knight  r.  United  Load  A»*o.  148 
U.  S.  161,  188,  ISe,  36  L.  ed.  974,  9U, 
12  Sup.  Ct  Rep.  268.  In  that  cose  It  wa* 
held  that  alUiougb  a  patent  which  hod  been 
issued  in  consequence  of  the  report  of  a  tri- 
bunal appointed  by  Congress  merely  quit- 
claimed the  rights  of  the  United  8tet«s,  and 
saved  the  rights  of  third  parties,  it  never- 
theless was  conclusive  as  to  the  existence  of 
a  record  title  uptMi  those  claiming  to  hold 
under  rights  whieh  originated  subsequent  to 
the  ecBBLon,  ajid,  a  fortiori,  as  to  a  peraoa 
claiming  title  by  mere  possession.  By  tba 
application  of  this  doctrine  it  follows  that 
the  judgment  confirming  the  land  grant  and 
tha  patent  thereunder,  which  speciflcally  de- 
creed an  interest  in  the  confirmed  grant  to 
the  parties  named,  was  adequate  te  eatablish 
a  record  title  as  against  persons  asserting 
the  diaraeter  of  ri^te  upon  vhicik  tha  d» 
fendanto  relied. 

Second.  It  is  further  insisted  that,  in  view 
of  the  finding  of  the  court  below  as  te  posses- 
sion of  the  defendant  for  more  than  ten  years 
prior  to  the  commencement  of  the  action,  the 
findings  are  inadequate  to  sustein  the  l^al 
oondusion  of  the  right  of  the  plaintiff  to 
recover,  because  of  the  force  and  effect  ot  the 
period  of  limitation  prescribed  in  paragraph 
2038  of  the  Revised  Statuta  of  Arlmna  far 
ISOl.    That  paragraph  is  as  follows; 

"Any  person  who  has  a,  right  of  action  for 
recovery  of  any  lands,  tenements,  or  heredit- 
amenta  against  another  having  peaceable  and 
adverse  possession  thereof,  cultivating,  using, 
and  enjoying  the  same,  shall  institute  his 
suit  therefor  within  ten  years  next  after  his 
cause  of  action  shall  have  aocmed,  and  not 
afterward." 

The  eourt  below  held,  and  Ite  ruling  on 
this  subject  is  not  questioned,  that  prior  to 
the  adoption  of  this  revision  of  the  Aritona 
statutes  there  was  no  statute  of  limitations  ^ 
in  that  territory  barring  a  right  of  aeUon  ^ 
for  the  recovery  of  lands  by*ons  claiming  ■ 
title    against   another   holding  merely    bj 
peaceable  and  adverse  possession,    nie  revi- 
sion went  into  effect  on  September  1,  1901, 
and  tlie  present  acticu  waa  brought  a  few 
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iagu  prior  iff  Mub  iaXa,  «f>,  oa  Angnat  it, 
UOl. 

In  tjiprouhtng  Um  qnasUm  whether  pai*- 
fnph  2933  wu  )ipplleable  to  the  ease^  the 
eourt  below  Msninad  th&t  tlie  effect  ot  tbe 
finding  aa  to  poaiauion  by  delend&nts  was  to 
ehow  peaceable  and  adverse  poueeslon  bj 
them  for  tiie  period  of  ten  jean.  The  court, 
however,  decided  that  under  no  canon  of  con- 
■tructlon  or  rule  ^ving  a  retroactive  efiect 
to  a  new  statute  of  limitation  oould  para- 
graph 293S  be  made  to  applj  to  thle  case, 
nius,  BuggesUng  the  possible  construetion 
wUcb  might  be  claimed  for  the  paragraph. 
It  was  said  that  if  construBd  as  absolutely 
barring  causes  of  action  existing  at  the  time 
of  Its  passage  it  was  uneonstitutliHUkl, — cit- 
ing Sohn  T.  tfaterion,  17  WaU,  596, 21  L.  ed. 
T3T.  Further,  that  even  if  the  statute  were 
eonstmed  as  providing  that  all  actions  exist- 
ing at  the  time  of  the  passage  of  tbe  statute 
•hould  be  barred  if  not  sued  upon  within  the 
time  which  alapeed  between  the  date  of  such 
passage  and  the  date  fixed  for  the  going 
Into  effect  thereof,  this  action  was  brought 
wmin  such  period,  and  the  statute  oould  not 
operate  as  a  ^r, — citing  Wrightman 
Boom  County,  82  Fed.  413,  and  various  sb 
tbcisions  therein  referred  to.  And,  lastly,  it 
was  decided  that  If  the  paragraph  was  con- 
strued OS  not  applying  to  a  suit  whicb, 
though  commenced  after  tbe  passage  of  the 
act,  was  pending  at  the  time  the  same  took 
•Sect,  the  statute  had  no  application, — dt- 
liig  Stale,  Vreeiand,  Prououtor,  t,  Bergm 
U  N.  J.  L.  43S. 

We  think  the  supreme  court  of  the  terri- 
tory was  clearly  right  in  the  views  which  it 
thus  expressed,  and  therefore  it  committed 
DO  error  In  determining  that  under  no  pos- 
sible hypothesis  could  the  limitation  pre- 
■erlbed  in  paragraph  2S38  of  the  ReviBed 
Statutes  of  Arizona  operate  to  bar  the  plain- 
tiff'e  action,  in  view  of  the  Ilndings  of  fact 
In  respect  to  the  title  of  plaintiff. 

Affirmed. 


B.  B.  PEaUUN. 

1.  BTldenee— doeamcBtaiT'-wablla  peo- 
oram^A  certlfled  copj  of  the  reeai^  of  thf 
General  t^od  Office,  InelndlnB  the  certlflcste 
ol  local  land  olDcen  that,  on  the  records  ot 
their  office,  there  wen  do  homestead  prs-emi>- 
tlon,  or  other  valid  claims  to  certain  lands 
n-Ithln  the  place  limit*  of  the  grant  to  the 
Atlantic  It  PaclQc  RaJlroad  Compiuiy,  made 
br  the  set  of  Ja]7  2T,  ISSe  (14  acat  at  U 
262,  cbap.  ST8),  and  that  the  land  had  not 
been  returned  or  denominated  as  swamp  or 
mineral  land, — la  comiietent  evidence,  uoder 
TJ.  3.  Rev.  Stat.  |  891,  D.  B.  Comp.  Stat. 
1901.  p.  672,  on  the  qoestlon  ot  the  ttUe  ot 
one  elalmlDK  ■*  grantee  tren  the  railroad 
conpanr.* 
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a.  PBliUa  hinAa— TKlIro>4  l«nd  Kraats 
■•leolloa  OT  ftvprov*!. —  The  tltls  to  land 
within  ths  place  limits  of  the  srant  te  the 
Atlantle  ft  Pactfle  Railroad  Oonpanr,  made 
^  the  act  ot  July  27,  1868  (14  8taL  at  U 
292,  cliap.  2T8),  passed  on  the  completion  e( 
the  road,  wlthoat  onr  lelacUon  or  approrsl 
Ity  the  Becrelarjr  ol  the  Interior,  nnteas  the 
lend  wss  withtn  the  ezceptad  cla8Bee.t 

&  Iilmltatlon  of  BOtlona — KdTerse  pOs> 
■esaloB.>-The  two  rears  limitation  pre- 
scribed by  Arls.  Rev.  But.  1887,  1  2801,  te- 
■aaotadaa  Arts.  Rev.  But.  IWl,  par.  UMl.  ter 
suits  to  recover  real  property  tram  one  elaliB- 
Idk  br  poBsesstOD  onlV,  In  which  defendant  Is 
not  Tcqalred  to  show  titli  or  color  of  title 
as  asolnit  plaintiff  wbo  show*  no  better 
right,  is  not  applicable  to  an  aettan  by  one 
claiming  the  title  as  grantee  of  the  railroad 
company  to  land  within  the  place  limits  of 
tbe  grant  made  by  the  act  ot  Jnlj'  27,  18H 
<I4  But.  at  h.  S02,  cbap.  278),  to  the  Atlan- 
tie  A  Fadfle  Railroad  Company. 

4.  IViiterB—  avprovrlatloor-  vereala.tl>K 
wntera.—  Percolating  water,  ooslng  throngk 
the  soil  beneath  tbe  surface  In  an  undefined 
and  aalcnown  channel,  la  not  within  the  pro. 
TtaloDS  of  ArlL  Rev.  But  1887,  ffl  S169,  1 1, 
■201,  I  8,  for  the  appropriation  ot  water 
from  rivers  erseks,  or  stream*  of  rannlng 


BubnUttei  Deoemi«r  6,  1805.    Dtoidad  Jam- 
uory  2,  I90S. 

APPEAL  from  the  Supreme  Court  of  th« 
Territory  of  Ariiona  to  review  a  Judg- 
ment affimiing  a  judgment  of  the  District 
Court  of  Coconino  Ooimty,  in  that  terri- 
tory, in  favor  of  plaintiff  In  an  action  to  re- 
cover possession  of  real  property.  Affirmtd. 
Bee   same   case  helow    (Ariz.),   76   Pae. 


Statement  by  Mr.  Justice  Brewevi 
^Is  action  was  commenced  on  July  13, 
1808,  in  the  district  eourt  of  Coconino  oouih 
ty,  Arizona,  to  recover  possession  of  a  quar- 
ter section  of  land,  together  with  damages 
for  its  detention.  The  defendant,  in  addi- 
tion to  the  denials  in  hia  answer  of  plain- 
tifTs  title,  filed  a  eross  complaint,  praying 
a  decree  In  his  favor  on  aooount  of  eertain 
allq^  vrater  rights.  A  trial  resulted  In  a 
judgment  for  plaintiff,  which  was  affirmed 
by  the  supreme  eourt  of  the  territory,  to 
review  whioh  Judgment  this  appeal  was 
taken.  A  statement  of  faots  was  prepand 
by  the  suprame  court,  which  atatemoit 
was  in  substance  that  tiie  land  was  within 
the  place  limits  and  a  part  of  the  land 
grantod  to  tbe  Atlantie  ft  Podflo  Kallroad 
Company  1^  act  of  Congress,  approved  Jnlj 
27,  1866  (14  Stat  at  L.  292,  chap.  278)) 
that  the  grant  vraa  accepted  by  the  eom- 


tSUL  Nate.~ror  easel  In  point,  SM  voL  41.  Cant. 
Dig.   BridaDce.    li  WS-ISU. 

tEd.  Note— For  coki  In  point,  iM  voL  4S, 
Cent  Dig.  Waters  and  Water  Conrsee/ir*    '" 
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g  pany,  ft  map  of  daflnito  looatloii  dnij  flled 

•  and  appToved,  mnd  Ulb  railroad  eompleted 
and  accepted  In  the  year  18S4;  that  in 
April,  18S4,  the  land*  along  thU  part  of  the 
load  were  BurrBjed  and  tUa  tract  found  to 
be  the  northveet  ^  of  Mctfon  15,  tomuhip 
2S  north,  range  3  west,  of  Qila  and  Salt 
river  meridian:  that  the  mure;  was  ac- 
cepted and  approved  by  the  SurreTor  Gen- 
enl,  and  aleo  by  the  Commiasioner  of  the 
General  Laud  Office;  that  on  Juno  27,  1899, 
this  tract,  together  with  others,  was  duly 
and  regularly  selected  by  the  r^road  com- 
pany as  a  portion  of  the  lands  to  which  it 
was  entitled  under  the  act  of  Congresa; 
that  on  July  27,  1896,  the  Sling  of  the  list 
of  such  selections  was  allowed  by  tbe  regis- 
ter and  receiver  of  the  United  States  land 
office  at  Preseott,  Arizona,  by  them  ap- 
proved, the  land  certified  to  be  public  lands 
of  the  United  States  within  tbe  place  llmita 
of  the  grant,  and  free  from  all  other 
claims;  that  therenpon  eueh  list  bo  certl&ed 
vras  forwarded  to  tbe  Land  Department  at 
WasbingtoD,  and  has  since  remained  on  file 
in  that  office;  that  the  cost  of  the  survey 
and  all  fees  allowed  t^  law  had  been  paid; 
that  the  land  is  nonndneral  in  character, 
neither  awamp  land  nor  claimed  as  such, 
nor  within  any  reservation,  and  that  there 
is  no  valid  claim  against  it  on  flls  or  of 
record  in  the  laud  office  of  the  district  in 
which  It  is  situated;  and  that  on  January 
18,  1BQ7,  the  railroad  company  conveyed 
the  land  to  the  plaintiff.  The  stat«meat  of 
fact  further  shows  that  the  only  wat«r  up- 
on the  land  is  percolating  water,  oozing 
throu^  the  soil  beneath  the  surface,  in 
an  undefined  and  unknown  channel;  that 
in  ISS9  the  defendant's  grantor  entered  up- 
on the  land,  then  unoccupied  and  unsur- 
T*j^  sank  a  well,  and  by  running  tunnalB 
therefrom  collected  water  in  an  arroyo,  and 
conveyed  tbe  same  by  pipes  to  troughs  and 
a  reservoir  for  watering  stock  i  that  in 
1BQ2  the  defendant's  grantor  conveyed  the 
land  to  him  by  quitclaim  deed,  and  that  on 
July  IC,  1S96,  he  posted  on  the  dwelling 
house  on  the  premises  a  notice  in  accord- 
ance  with  the  territorial  act  of  1880  (Ari- 
EOna  lAWa,  1B93,  p.  13G),  that  he  had  ap- 
propriated all  the  water  in  a  certain  de< 
fln^  underground  channel,  and  recorded  a 

<*  copy  of  such  notice  in  the  public  records; 

•  that  th^defendant  and  lils  grantor  had  been 
In  the  exclusive,  open,  and  notorious  pos- 
•easion,  with  the  knowledge  of  plaintiff,  of 
tbe  land,  improvements,  and  water  ever 
since  the  year  1889,  claiming  by  right  of 
possession  only;  that  they  had  never  divert- 
ed any  water  from  the  land,  or  used,  or 
cansed  the  aame  to  be  used,  elsewhere  t^ 
any  poson. 


Ur.  Everett  E.  EUlnwood  for  appel- 
lant 
Mr.  Edward  M.  Do*  for  appellea, 

Ur.  Justice  Brewer  delivered  the  <^iii> 
ion  of  the  court: 

The  statement  of  facts  discloses  a  Utl* 
in  the  plaintiff  (now  ^pellee)  sufficient  to 
sustain  the  judgment  for  the  recovery  of 
possession,  although  no  patent  had  been  is* 
sued.  Deseret  Bait  Oo.  v,  Tarp«y,  142  U. 
8.  241,  35  L.  ed.  999,  12  Sup.  Ct  Rep.  158. 

The  certified  copy  of  the  records  and  pa< 
pers  in  the  General  Land  Office  was  compe- 
tent evidence.  Rev.  Stat  |  691,  U.  S. 
Comp.  Stat  1901,  p.  672.  This  section  de- 
termines the  question  of  competency,  but 
not  of  matoriali^.  Borne  of  the  letters,  be- 
tween the  officials  of  the  railroad  company 
may  not  have  been  material,  but  there  was 
nothing  in  them  prejudicial.  The  certi&< 
eate  of  the  local  land  officers  was  competent 
to  show  that  on  tbe  records  of  their  office 
were  no  homestead,  pre-emption,  or  other 
valid  claims,  and  that  the  land  had  not 
been  returned  or  denominated  as  swamp  w 
mineral  land.  It  is  true  there  was  no  pos- 
itive evidence  tliat  there  were  no  mlnerala 
in  the  land,  and,  of  course,  nothing  to  show 
affirmatively  that  a  mine  might  not  be  di»- 
covered  prior  to  the  issue  of  the  patent,  but 
the  same  could  have  been  said  of  the  show- 
ing in  Deseret  Salt  Oo:  v.  Tarpeg,  142  U,  S, 
241,  35  L.  ed.  999,  12  Sup.  Ct  Rep.  IM. 
While  the  question  of  mineral  was  not  di^ 
cussed  at  that  time,  and  was  first  fully  ecoh 
sidered  In  Burden  v.  Hot  them  P.  R.  Oo. 
154  U.  S.  288,  38  L.  ed.  992,  14  Sup.  Ct 
Rep.  1030,  it  appears  from  the  opinion  ol 
the  majority  in  the  latter  case  that  there  <f 
was  no  int^tlon  to  disturb  the  formerral-  • 
ing.  Neither  is  there  anything  in  CoHntM 
ifill.  Canal,  <£  BtoeUe  Co.  v.  Johnson,  IM 
U.  S.  574,  39  L.  ed.  537,  Ifi  Sup.  Ct  Rep, 
409,  to  tbe  contrary.  In  that  case  a  jud^ 
ment  of  the  supreme  court  of  Utah  against 
a  grantee  of  the  railroad  company  was  af- 
firmed, but  it  was  affirmed  on  the  ground 
that  the  record  did  not  purport  to  contain 
all  tbe  evidence,  and,  under  those  drcust- 
stances,  wa  could  not  assume  that  thera 
was  not  evidence  to  fully  sustaiu  the  judg- 
ment of  tbe  territorial  court,  or  that  It  was 
not  in  fact  based  upon  an  adjudication  by 
the  Land  Department  of  the  presence  of 
mineral. 

It  must  also  be  noticed  that  tiUa  land 
was  within  the  place  limits  of  the  Atlaatia 
&  Pacific  Company,  and  that,  therefore,  on 
tbe  completion  of  the  road,  and  witbont 
any  selection  or  approval  thereof  by  tha 
Secretary  of  the  Interior,  the  title  pniiiril 
unUoB  the  tract  was  within  the  excepted 
daaaaa,  and  there  was  no  testimony  tendlnc 
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to  ihov  Uut  It  VM.  On  tlia  etntmr,  Uw 
teBtimony  pointed  in  the  other  direction. 

It  1>  further  elaimed  by  »pp«llaiit  that 
ha  WM  protected  by  &  et&tut«  of  limitatioiui 
ef  the  territory,  paragraph  2301,  Arizona 
Kev.  Stat  1S8T,  re-enacted  tm  pv.  Z941, 
Arizona  Bar.  Stat.  1901,  whicb  reads: 

"(2941)  See.  7.  In  all  oaaea  when  the 
party  in  possession  clalma  real  property 
hj  right  of  poBBaHaion  only,  anlta  to  recover 
the  poBsesBioa  from  him  ^lall  be  brought  In 
two  yean  after  the  right  of  acUon  acoruei, 
and  not  afterwards,  and  in  such  cam  the 
defendant  is  not  required  to  ihow  title  or 
oolor  of  title  from  and  under  the  aovereign- 
I7  of  the  soil,  as  provided  in  the  preceding 
•ection,  aa  against  the  plaintilT  who  ihowa 
no  better  right" 

But  this  ai^lies  only  in  eaaes  of  mere 
poasesBory  rights,  and  Is  without  force  aft- 
er the  passing  of  the  full  legal  or  equitable 
title  from  the  govenunent.  Buch  was  the 
eonstruetion  placed  on  the  atatute  by  the 
■npreme  court  of  Arizona,  and  Is  undoubt* 
•dly  correct.  The  language  Is  clear.  The 
daim  of  the  defendant  is  a  "right  of  pos- 
saasion  only,"  and  the  limitation  applies 
solely  against  a  "plaintiff  who  shows  no 
«  better  right."  To  hold  that  the  seetitm 
■  gives  to  a  mere  occupation  of  publio'land  a 
title  by  prescription  against  one  subsequent- 
ly acquired  from  the  United  States  would 
limit  the  full  oontrol  of  the  government 
over  its  landed  properly,  and  qualify  or 
destroy  the  effect  of  its  patent  or  grant. 
TolUc  Raneh  Co.  r.  Cook,  191  TT.  B.  S32, 
48  L.  od.  291,  24  Sup.  Ct.  Rep.  160,  does  not 
eonfiiet  with  this,  for  there  a  possession 
sufficient  for  the  mnning  of  the  statute  of 
limitations  was  held  after  the  full  equitable 
title  had  passed  from  the  government;  and 
when  suoh  title  has  passed  the  land  eomes 
under  the  dominion  of  the  state,  and  is  sub- 
ject to  its  lavrs.  But  in  this  ease  the  pos 
session  had  not  been  long  enough  to  create 
under  the  Arizona  laws  a  defense  to  a  title, 
l^al  or  equitable;  and  the  sole  reliance 
was  upon  this  section,  which  only  applies 
to  contests  between  possessory  rights. 

The  remaining  question  arises  under  the 
eross  complaint  of  the  appellant,  who  claims 
a  prior  appropriation  of  all  the  water  flow- 
ing In  a  subterranean  stream  whioh  had 
been  reached  by  digging  a  welt,  relying  on 
these  provisions  of  the  Arizona  Bevised 
SUtntes  of  18S7: 

"(3199)  Sec  1.  All  rivers,  creeks,  and 
streuns  of  running  water  in  the  territory  of 
AriEona  are  hereby  declared  public,  and  ap- 
pUcaUe  to  the  purposes  of  Irrigation  s.Dd 
mining,  as  hereinafter  provided." 

"(3201)  Seo.  3.  All  the  iidiabitants  of 
this  territory,  who  own  or  possess  arable 
and  Irrigable  lands,  shall  have  the  right  to 


'  flonstmet  pnbllo  or  private  aeeqola^  aal 
obtain  the  necessary  water  for  tfaa  Haw 
from  any  convenient  river,  creek,  or  stmm 
of  running  water." 

We  need  not  stop  to  inquire  whether 
these  sections  apply  to  subterranean  streams, 
because  the  finding  of  fact,  which  is  sus* 
tained  by  the  testimony,  is  "that  the  only 
water  upon  said  land  is  peroolating  water, 
oozing  through  the  soil  beneath  the  surface 
In  an  undefined  and  unknown  diannel."  Of 
course  this  excludes  the  Idea  of  a  "riveri 
creek,  or  stream  of  running  water." 

We  BBS  no  error  in  tiie  record,  and  t\t 
jvdgmeii.t  of  tin  Bupnm*  Court  of  Arieona 
it  affirmed. 

(aw  U.  S.  U8> 
MONTANA   OATHOUO  MISSIONS,   Plff. 


MISSOmiA  COUNTY,  State  of  Montana. 

CoartB— jBTtadlctloa   ef  Federal  circuit 
eoarl— lack  «f  merit  In  olalu  at  Fed. 

enU  «ncstloii.— Tbe  claim  tbat  grulnf 
cattle  owned  if  a  Jesuit  soctetj  an  exempt 
from  state  taxation,  baaed  ellber  uixin  tbe 
tbeorr  that,  bcsuse  tbe  income  or  tbe  society 
was  devoted  to  tbe  charitable  work  of  li»- 
proving  and  educstiog  tbe  ludliiaa  on  the 
Flathend  reaervatloa,  In  Montana,  tbe  entire 
beneDclal  use  or  ovnenhlp  ot  tbe  property 
taxed  was  Id  tribal  lodlana,  or  upon  tbe 
ETOiind  that  tbe  federal  government,  by  per- 
mitting and  approving  tbe  work  ol  tbe  so- 
etttj,  and  bj  aiding  it  from  time  to  time  by 
making  approprlstioai  In  Ita  ttetiall,  bad  coo- 
atltuted  It  one  of  the  agBnciea  to  carry  oat 
Its  abllgaUan  to  the  Indlnos, — la  too  dearly 
lacking  tn  merit  to  cooler  Jnrladletkia  on  a 
Federal  circuit  court. 

[No.  1B1.1 

Submitted    December    IS,    1905.    De&lded 
January  i,  1908. 

T  N  tTRROR  to  the  Qreait  Court  of  the 
1  United  SUtee  for  the  DUtriet  of  Man- 
tana  to  review  a  Judgment  dismissing,  for 
want  of  jurisdiction,  a  suit  to  recover  taxes 
alleged  to  have  been  Illegally  assessed.    Af- 

Statement  by  Mr.  Justice  Feokhknt        ^ 

The  plaintiff  In  error  commenced  this  ae-  ■ 

on    in    the    circuit    court   of    the    United 

utes   for  the  district  of  Montana,  to  ro- 

Ter  from  the  defendant  the  amount  of  eer> 

tain  bade  taxes,  which  it  alleged  had  been 

Illegally  assessed,   and   which   it  had  been 

ipelled  to  psy  in   order  to  prevent  the 

seizure  and  sale  of  the  property  owned  1^ 

it,  and  upon  which  the  taxes  were  levied. 

Both  parties  to  the  action  were  residents  of 

the  state  of  Montana  at  the  time   It  was 

commenced.    Tbe  defendant  demurred  to  the 
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aomplalnt  apon  tlta  gnond,  traoDg  otlun, 
that  thtt  coiut  lu4  no  Jnriadletlon  of  tiia 
person  of  the  defendant  or  of  the  KabjvA- 
matter  of  the  action.  The  demmrer  wu 
iosUtlned  hj  the  conrt,  and  the  oomplunt 
diaroisied  on  the  eole  grotmd  th&t  it  hod  no 
juriadiction,  end  the  ooort  has  certified 
the  question  of  jurUdictlon  directl;  to  this 
court,  as  provided  for  in  the  6th  sectioii  of 
the  act  of  ISSl.  26  Stat,  at  L.  S2T,  chap. 
017,  U.  S.  Comp.  Stat.  1901,  p.  549. 
The  folloning  is  the  complaint: 
The  plaintiff  abore-named  com^ains  to 
Uw  court,  and  alleges: 

L  That  it  is,  and  Binee  prior  to  the  year 
1800  baa  been,  a  ooqiotation  organized  and 
exietfng  under  the  prtmsione  of  chapter  34, 
fifth  divielon  of  the  Compiled  Statutes  of 
the  state  of  Montana,  relating  to  the  incoi^ 
poration  of  religiona,  benevolent,  and  other 
like  Bodeties,  and  that  ita  pnrpoeee  are  set 
forth  in  Its  artielee  of  incorp<HratioB  as  fol- 

Tbe  partienlar  business  or  object  of  said 
o  corporation  shall  be  to  hold  Um  legal  title 
2  to  real  estate  in  the  territory  <tf  Montana, 
*  for  the  use  and  in  trust  for  the  Society  of 
Jesus,  also  to  hold  and  in  fanst  for  said  so- 
cle^ all  funds,  property,  and  effects  of  said 
society,  or  any  membert  thereof,  cv  any 
person  or  persons,  corporation  or  corpora- 
tions, ccolTeyed,  tiansferred,  deliTered,  or  se- 
ugned  to  the  eaid  oorporatioii,  for  tlie  use 
and  benefit  of  nid  society;  to  conduct, 
•reet,  govern,  and  maintain  ehurehee,  ool- 
legea,  schools,  and  libraries,  and  all  other 
■noh  neeessaiy  and  useful  enterprises  as 
may  be  properly  connected  with  the  society 
and  corporation.  The  general  bnsinees  and 
abject  of  said  corporation  shall  be  to  Incul- 
cate and  further  the  interesta  of  Christian 
education  among  the  inhabitants  of  ths  ter- 
ritory of  Uontona,  including  the  Indians 
and  other  residents  on  reeerrations  within 
the  said  territoiy,  and  also  to  advance  the 
interests  of  the  Christian  rsligion  through 
the  erection  and  maintenance  of  chnrches, 
colleges,  and  schools,  and  the  preaching  of 
the  Gospel. 

n.  The  Sodety  of  Jesna  referred  to  in 
the  said  articles  of  ineorpotaUon  is  an 
daticm  or  order  of  ministers  of  the  Goepel, 
none  of  the  memban  of  which  can,  under 
the  rules  <rf  the  said  order,  hold,  or  does 
hold,  any  property  in  his  own  right. 

III.  FlsintiS  further  avers  that  about 
the  year  1S54  the  said  Society  of  Jesna  w- 
tablished  a  missian  among  the  Flathead  In- 
diana, then  residing  in  the  western  portion 
of  what  is  now  the  state  of  Hontana,  and 
stationed  among  them  members  of  the  said 
order,  with  directions  to  teach,  educate,  ai- 
Ughten,  and  care  for  the  taid  Indians. 
That  the  aaid  misdon  being  so  established. 


members  of  the  said  order  eo  dqmtsd  wot 
among  the  said  Indians,  and  from  about  the 
year  IBM  to  the  present  time  have  eontin* 
ued  in  the  work  of  teaching,  educating,  and 
enlightening  tiie  said  Flathead  Indians. 

IV.  The  plaintiff  further  avers  that  since 
the  creation  of  the  Flathead  Indian  reserva- 
tion in  the  state  of  Montana,  members  of 
the  said  order,  commonly  known  as  Jsenit 
Fathers,  have,  by  the  direction  of  said  or- 
der and  by  penniasion  of  the  Indians  living 
and  entitled  to  live  within  the  same,  and  « 
the  government  ol  the  United  Statea,  been  ^ 
permitted  to  reside  within  tbe  said'reser-  ■ 
vation  for  the  purpose  of  teaching  and  edu- 
cating the  Indiana  residing  thereon,  and  that 
they  have  been,  during  all  of  eaid  period, 

itinuously  engaged  in  the  woric  of  teach- 
ing and  educating  the  said  Indians. 

V.  That  witli  the  pennission  of  the  In- 
dians inhabiting  and  entitled  to  inhabit  V>» 
said  reservation  and  the  government  of  the 
United  States,  the  said  Jesuit  Fathera  have 
constmeted  on  ths  said  reservation,  at 
great    expense,   extensive    school    buildings, 

'itb  dormitones,  and  in  connection  there- 
with, for  the  purpose  of  t— j-tiing  the  aaid 
Indians  the  manual  arts,  a  blacksmith  shop, 
wagtm  shop,  printing  olfice,  saddlar  shop^ 
shoe  sliopB,  bakeries,  and  other  shops  of 
character,  and,  with  the  same  purpoee, 
cultivate  fields  and  gardens. 

VL  That  for  the  more  succeesfol  ens- 
duet  of  the  training  and  education  of  the 
Indians,  the  said  Jesuit  Fathers  take  Into 
tiieir  care  and  custody  at  tender  agee  th* 
children  of  the  said  Indians,  snd  keep  them 
at  the  aaid  schools,  and  cdothe,  feed,  and 
house  them  until  they  arrive  at  mature 
yean,  and  that  th^  now  have,  and  for 
more  than  ten  years  last  past  have  had,  in 
their  charge  and  care,  upwards  of  two  hun- 
dred and  fifty  of  the  ehildrfn  of  the  Indiana 
residing  on,  and  entitled  to  reside  oo,  tbe 
said  reservation. 

VlL  That  for  many  years  the  govern- 
ment of  the  United  States,  in  recognition  of 
the  value  of  the  work  of  the  said  Jesuit 
Fathers  in  the  training  and  education  ol 
tbe  aaid  Indians,  appropriated  and  paid  to 
them  large  sums  of  money  for  the  purpoM 
of  carrying  on  the  aaid  work  of  educating 
the  said  Indians  and  earing  for  tlieir  diil- 
droi,  but  that  such  contributiona  an  no 
longer  made  by  tiie  government. 

Vin.  That  with  a  view  to  provide  mesjta 
for  tbe  carrying  on  of  the  said  work  of  edu- 
cating the  said  Indians  the  said  Jesuit 
Fathers  have  acquired  a  large  band  of  neat 
eatUe,  which  roam  over  and  feed  upon  the 
said  reservation.  That  tbe  right  to  keep 
and  grate  the  aaid  eatUe  upon  the  lands  in. 
eluded  within  the  said  reservation  was,  long 
prior  to  the  year  1S05,  granted  to  the  Je» 
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U  ait  Ffttlian  b^  ttia  Indluw  twldlng  upon 
*  tbi  nld  reMrTatioii*Hid  eotiUed  to  tMdds 
ttwTwn,  vUeb  rig^t  wu  oonfinned  by  the 
•cquittcCDM  ftud  penuissioii  of  tlia  govent- 
mant  of  Uic  United  SUtM,  and  that  the 
wttle  now  owned  hj  them  or  by  the  plain- 
tiff  herein,  ••  hereinafter  set  out,  now 
graze  upon  the  lands  inelnded  within  the 
Mid  reoervatioii  by  the  expFMi  permiuion 
of  tha  Indiuu  raaiding  and  entitled  to  re- 
■ide  thereon,  and  of  the  government  of  the 
United  Statea. 

IX.  That  a  large  nninber  of  the  aaid  cat- 
tle are  annually  killed  and  consumed  ai 
food  bj  the  children  of  the  Indiana  ao  re- 
■idlng  on  uid  entitled  to  raaida  on  the  aaid 
reaervation,  and  who  are  undn  the  care  of 
tlta  said  Jesuit  Fathers,  aa  aforesaid,  and  bj 
tha  fathera  in  charge  of  the  aaid  ohildren, 
and  aaaiitanta  employed  by  them  in  the 
work  of  educating  the  said  Indiana,  and 
that  others  of  said  cattle  are  annuallf 
shipped  to  Eastern  markets,  and  the  income 
derived  from  the  aale  of  the  aama  ia  devoted 
to,  and  naed  esduaively  for,  the  work  car- 
ried on  by  the  said  fathers  on  the  said  res- 
•rration,  of  educating  the  said  Indiana,  aa 
hereinbefore  aet  ont,  and  that  all  the  aaJd 
Incame  ia  consumed  in  tiie  aaid  woric. 

Z.  That  a  large  portion  of  the  work  of 
rounding  up  the  aaid  cattle,  branding,  and 
otherwise  caring  for  them,  Blaughtering 
and  ahipptng  the  aame,  is  done  by  the  Indi- 
ana residing  on  the  aaid  raeervfttlon,  under 
the  direction  of  the  aaid  fathera,  and  that 
the  aaid  Indians  are  eiabled  by  thia  em- 
pl<q'ment  to  eani  in  part  a  livelihood,  and 
are  Inatructed  and  gain  experience  in  tha 
bnainesa  and  occupation  of  cattle  raising, 
and  are  mcouraged  themselves  to  engage  in 
i^ — a  bnainesB  for  the  conduct  of  which  the 
■^d  reaervation  is  particularly  adapted. 

XL  That  prior  to  the  year  1B95  all  prop- 
ertiy  so  aa  aforesaid  acquired  by  the  said 
Jesuit  Fathera  was  conveyed  to  the  plain- 
tiff herein,  to  hold  the  same  in  trust  for  the 
aaid  Jesuit  Fathera,  and  that  by  aneh  con- 
verence  it  now  has  the  legal  title  to  all  of 
the  cattle  acquired  by  the  aaid  Jesuit  Fa- 
thera on  the  aaid  reaervation,  and  the  in- 
ereasw  thereof.  And  plaintiff  avers  that  It 
la,  and  at  all  timea  since  ita  organization 
g,  baa  been,  an  institution  of  purely  public 
e*  Aarity,  and  that  all  of  tha  cattle  now 
■  owned  by  it,  or  which  have  been  owned  bj 
It  since  the  year  1B9B,  or  at  any  time,  have 
been  and  are  used  exclusively  for  edno*' 
tional  porpoeee,  aa  hereinbefore  set  forth, 
XIL  And  plaintiff  furtiier  avera  that  it 
la  ita  pnrpoae  in  the  future  to  devote  all 
cattle  now  on  the  aaid  reaervation,  or  which 
It  m^  aequire  Uieraon,  and  ai^  ini 
jlwlTed  from  the  aale  of  the  aame,  to  the 
wna  pofpoeea  to  which  they  have  bereto- 


f  oi«  been  dorotad,  aa  herelnbefon  let  oat, 
and  that  ft  has  no  purpose  now,  nor  baa 
"  *  id  at  aigr  time  any  purpose,  to  dsvot* 
any  portion  of  aaid  cattle  or  any  ineome  de- 
rived from  the  sale  of  the  aame  to  any  pur- 
pose other  than  the  education  and  training 
'  the  Indiana  residing  or  entiUed  to  reside 
on  tha  aaid  reeerratiou,  and  that  it  never 
haa  made^  and  does  not  t»ntemp1ate  making, 
any  prtdt  out  of  the  raising  of  the  aaid 
cattle,  with  the  intent  to  devote  the  same 
to  any  other  purpose. 

XIII.  And  plaintiff  avera  that,  notwith- 
standing the  facta  aforeaaid,  tha  defendant, 

lun^  of  Hiasoula,  which  Is  one  of  -  the 
oountiea  of  the  state  of  Montana,  through 
Ita  treaanrer,  annually,  aince  the  year  I8ST, 
has  demanded  of  tha  plaintiff  that  It  pay 
to  the  aafd  county  taxes  upon  all  cattle 
owned  by  it  and  being  upon  the  aaid  reser* 
vation,  and  threatened  to  seize  and  sell  tbe 
aaid  cattle  or  so  much  thereof  aa  might  be 
necessary  to  aatisfy  tbe  taxes  demanded  nn- 
lesB  the  same  should  be  paid. 

XIV.  That  pursuant  to  such  demand,  and 
to  prevent  the  seizure  and  sale  of  the  said 
cattle,  or  so  many  thereof  aa  might  be 
uecGBsary,  the  plaintiff,  under  protest,  on 
or  about  November  23,  18DB,  paid  to  tha 
said  oonnfy  and  to  ite  treaanrer,  who  turned 
the  same  over  to  the  aaid  county  aa  taxes 
claimed  by  it  to  be  due  on  account  of  cattle 
owned  by  the  aaid  plaintiff  on  the  aaid  ree- 
ervation  for  the  years  1897  and  1898,  the 
sum  of  |1,SS7.48;  that  tbe  plaintiff,  under  ^ 
protest,  on  or  about  November  22,  1899,  R 
paid*to  the  said  county  and  to  ite  treasurer,  • 
who  turned  the  same  over  to  tiie  said 
county,  aa  taxes  claimed  by  it  to  be  due  on 
account  of  cattle  owned  by  the  said  plain- 
tiff  on  aaid  reservation  for  the  year  1899, 
the  sum  of  (867.32;  that  the  plaintiff,  un- 
der protest,  on  or  about  November  20,  1900, 
paid  te  the  said  county  and  its  treasurer, 
who  turned  the  same  over  to  the  said  oonn- 
ty,  as  taxes  claimed  by  it  to  be  due  ou  so- 
count  of  cattle  owned  by  the  sold  plaintiff, 
on  the  said  reaervation  for  tha  year  1900, 
the  sum  of  9681.20;  and  that  plaintiff,  un- 
der protest,  on  or  about  November  26,  1901, 
paid  to  the  said  coun'^  and  to  Its  treasurer, 
who  turned  the  aame  over  to  said  coun^, 
aa  taxes  claimed  by  it  to  be  due  on  account 
of  cattle  owned  by  the  said  plaintiff  on  the 
said  reservation  for  the  year  1901,  tbe  aum 
of  (321. SIS;  and  plaintiff  avera  that  it  nei- 
ther had  nor  owned  any  cattle  "at  any  time 
since  1806,"  in  the  county  of  Misaonla, 
state  of  Montana,  except  such  cattle  as  it 
held  on  the  said  reeervation  aa  hereinbefore 
aet  out,  and  that  the  aaid  tazea  were  exaeb 
ed  of  it  upon  the  aaid  cattle.  "All  of  wUeb 
were  reared  on  the  said  reservation,  and  fad 
on  graaaea  and  herbage  grown  thereon.'* 


oy  Google 


M  SUPRBlfB  COURT  BBFORTER. 


Oor.1 


pKjmsnta,  hj  It  made,  aa  lieraiiibefore  trt 
mt,  la  tha  Bum  of  three  thoiuuid  one  hun- 
dred and  eight  and  4S/100  doUan  (93,108.- 
4S},  with  inUrert  on  the  sum  of  «1,26T.4B 
from  the  23  d  daj  of  NoTember,  189S, 
amoQuting  to  $34S.6fi;  for  interest  on  $867.- 
82  from  the  22d  day  of  November,  1890, 
amounting  to  tIS9.36;  for  interest  on  the 
■um  of  $061.20  from  the  26th  day  of  Novem- 
ber, 1900,  amounting  to  {T5.G6;  and  for  in- 
t«reat  mi  the  sum  of  $321.95  from  the  26th 
daj  of  November,  ISOl,  amounting  to  the 
sum  of  111.03. 

Wherefore  plaintiff  demand*  Judgment 
for  said  amounts,  together  with  int«rest  as 
abon  wt  forth,  and  for  its  coats. 

Vr.  Tbomaa  J.  WaUk  lor  plainUff  is 

«     No  eonntel  for  defendant  In  error. 

■  *  Mr.  JuBtioe  Peofcham,  aft«r  making  the 
foT^loing  statement,  delivered  the  opinion 
of  tlte  oonrt: 

There  1b  nothing  on  the  face  of  the  com- 
plaint abore  set  forth  to  show  either  the 
exlsteuoa  of  any  question  involving  the  oon- 
stntetion  or  application  of  the  Federal 
ConsUtution,  or  that  the  conetltutionality 
of  anj  law  of  the  United  BtateB,  or  the 
validity  or  conBtnietion  of  any  treafy  made 
onder  its  authority,  was  drawn  in  question. 
This  muBt  appear  in  the  complaint  by  the 
statement  in  legal  and  logical  form,  anoh 
as  good  pleading  raqulrcB.  A-rimokU  v. 
Bla^hnm,  191  U.  S.  40S,  413,  48  L.  ed. 
239,  211,  24  Sup.  Ct  Rep.  148;  Bpanatr  y. 
DupUin  Bak  Co.  101  U.  B.  526,  630,  4S  L.  ed. 
£87,  200,  24  Sup.  Ct.  Rep.  174.  It  must 
appear  that  the  suit  really  and  Bubatan- 
tlally  involves  a  controversy  of  Bueh  a  char- 
acter. This  pleading  Beems  simply  to  be  a 
claim  that  the  plaiutilT  is  exempt  from  tax- 
ation on  the  cattle  which  it  owns,  because 
it  is  an  institution  of  purely  public  char- 
ily; and  it  would  seem  from  that  fact  that 
It  was  claiming  Budi  exemption  under  some 
^  act  of  the  state  of  Montajia,  and  that  itit 
R  right  to  recover  back  these  taxes  depended 
>  upon  a  statute  of  that  Btat«.  *  There  la  no 
provirion  In  the  Federal  CooBtttution,  nei- 
ther iB  there  any  Federal  law,  nor  any  treaty 
between  the  United  States  and  the  Indians, 
tbat  Is  referred  to  In  the  complaint,  and  it 
is  not  averred  therein  that  tiie  claim  of  the 
plaintiff  to  be  exempt  from  taxation  is 
founded  npon  any  constitutional  provision 
or  law  or  treaty  of  the  United  States.  It 
cannot  be  assumed,  from  any  averment  in 
the  oomplaint,  that  the  allied  riglit  of  a 
prlvato  owner  of  proper^  to  be  exempt 
from  taxation  thereon,  because  it  was  de- 


voted to  purposes  of  eharily  among  tbt 
Indians,  was  founded  upon  ai^  Federal 
gronnd.  On  the  contrary.  It  would  seem  to 
be  plain  that  it  was  based  upon  some  stat- 
ute of  the  state  wherein  the  tax  was  im- 
posed and  ooUected,  which  exempted  fnna 
state  taxation  property  wholly  devoted  to 
charity.  The  ease  is,  therefore,  not  one 
which,  from  the  subject-matter  of  the  con- 
troversy, is  apparently  and  in  its  essence  of 
a  Federal  nature,  or  one  that  involved  any 
of  the  foregoing  questions  of  Federal  righL 
Bioafford  T.  TempUston,  18B  U.  8.  4S7,  4S 
L,  ed.  lOOS,  22  Sup.  Ct.  Rep.  7B3. 

But  it  is  now  urged  that  the  entire  bone- 
fleial  lue  or  ownership  of  the  property 
taxed  is  in  tribal  Indians,  and  that  it  is, 
therefore,  not  subject  to  tucatlou  by  or  un- 
der state  authority ;  also  that  the  proper^ 
is  made  use  of  by  the  Federal  government 
and  that  it  is  one  of  the  means  and  Inatru- 
mentalities  adopted  I^  it  through  wiiieh  It 
carries  out  Its  governmental  purposes;  and 
such  property  is,  therefore,  not  subject  to 
be  taxed  by  the  state. 

That  the  entire  beneficial  use  or  ownn- 
ship  of  the  property  taxed  Is  in  tribal 
Indians,  while  the  l^al  title  only  Is  In 
plaintiff,  is  not  alleged  in  the  oomplain^ 
and  such  a  cMidusimi  does  not  follow  from 
the  allegations  to  be  found  in  that  pleading; 
It  Is  true  that  the  property  of  Indians  liv- 
ing In  the  tribal  state,  and  so  reeognixed 
by  the  government,  ia  withdrawn  from  the 
operaUon  of  state  laws,  and  is  exempt  from 
taxation  Uiereunder.  The  Katiaat  Iitdiatti 
(Blue  Jacket  v.  ^oAnaon  Ootmty)  &  WalL 
737,  7E7,  18  I-  ed.  667,  673;  UtUud  BiMm 
Rioktrt,  188  U.  S.  432,  47  L.  ed.  632, 
23  Sup.  Ct.  Rep.  478.  The  expression 
"beneScial  use"  or  "beneflclal  ownership  or  ^ 
interest"  In  properly  Is  quite  frequent  In  » 
tbe*law,  and  means,  in  this  oonnecticm,  sneh  7 
a  right  to  its  enjoyment  as  ezista  when 
the  legal  Utle  la  in  one  peraon  and  the 
right  to  audi  beneScial  use  or  interest  la 
in  another,  and  where  such  right  is  recog- 
nized by  law,  and  can  be  enforced  by  the 
courts,  at  the  suit  of  such  owner  or  of  some 
in  his  behalf.  And  one  la  alao  said  to 
have  the  beneficial  ownership  of  land  who 
has  done  everything  to  entitle  him  to  a 
patent  from  the  government,  and  who, 
therefore,  has  the  legal  rif^t  to  sneh  patent^ 
and  all  that  remains  to  Im  d<nie  is  for  the 
proper  officer  to  Issue  it.  Wiaoontia  G.  S. 
Co.  V.  Prioe  County,  133  U.  S.  496,  33  L. 
ed.  687,  10  Sup.  Ct  Rep.  341;  Omtrtd  P.  R. 
Co.  V.  Ntvada,  162  U.  S.  612,  40  L.  ed.  I0S7> 
18  Sup.  Ct.  Rep.  886.  In  such  case  the 
land  Is  taxable  to  such  owner,  though  be 
has  not  the  legal  title.  He  Is  the  beno- 
fldal  owner.  If  such  were  the  ease  hers, 
it  mi^t  then  be  said  that  the  Indians  rsal- 
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I7  omied  nich  propertj'.  Mid  thftt  It  wu 
theretore  exempt  from  tax&tion.  But,  as 
we  bave  laid,  there  ia  no  Bueh  averment  in 
the  complaint,  and  ao  aueh  Inference  con  be 
drawn  from  the  facta  therein  »et  forth. 
Taking  the  complaint  os  it  la,  it  ahowa  on 
its  face  that  the  Indiana  have  neither  any 
l^al  nor  equitable  title  to  the  property, 
neither  have  they  any  JegB.1  or  eqiiitabTe 
right  to  ita  benefldal  use;  and  It  also  ap- 
penra  from  the  complaint  that  the  property 
ia  owned  unconditionally  and  abaolutely  by 
the  plaintiff.  The  plaintiff,  aa  the  owner 
of  these  cattle,  may,  at  any  time,  abandon 
ita  present  manner  of  using  them,  and  may 
devote  them,  or  any  income  ariaing  from 
their  ownerahip,  to  any  other  purpose  it  may 
choose,  and  the  Indiana  wonld  have  no  legal 
right  of  complaint.  The  plaintiff  might  re- 
fUM  to  apend  another  dollar  upon  the  In- 
dians upon  these  reservations,  and  refuse  to 
further  maintain  or  aid  them  In  at^  way 
wbatever,  and  no  right  of  the  Indians  would 
be  thereby  violated,  nor  could  they  call  up- 
on the  courts  to  enforce  the  application  of 
the  plaintiff's  property,  or  the  income  there- 
of, to  the  same  purpoaea  the  plaintiff  had 
theretofore  applied  them.  There  Is  nothing 
in  Church  of  Jesua  Chri»t,  L.  D.  8.  v.  United 
Stale*,  138  U.  S.  7,  34  L.  ed.  4S0,  10  Sup. 
Ct.  Eep.  7B2,  which.  In  the  remoteat  degree, 
^  applies  to  this  cnae.  This  court  has  here- 
n  tofore  determined  that  the  Indiana'  interest 
•  in  this  kind  of  property,*  situated  on  their 
leservation,  was  not  auCBcient  to  exempt 
sneb  property,  when  owned  by  private  in- 
dividuals, from  taxation,  Thomas  v.  Qay, 
IS9  U.  S.  204,  42  L.  ed.  740,  IB  Sup.  Ct 
Hep.  340;  Wagoner  v.  Evans,  170  U.  B. 
688,  42  L.  ed.  1164,  IS  Sup.  Ct.  Rep.  730. 
In  the  first  of  above-dted  caaes  the  right 
to  gnue  over  the  reservation  waa  leased  by 
the  Indiana  to  tlie  owners  of  the  rattle,  and 
it  was  alleged  that  if  the  cattle  were  taxed 
the  value  of  the  lands  would  he  reduced, 
because  the  owners  of  the  cattle  would  not 
pay  as  much  for  the  right  to  graze  as  they 
would  if  thdr  cattle  were  not  subjected  to 
taxation,  and  that  therefore  the  tax  was,  in 
effect  and  substance,  upon  the  land.  'Thia 
eourt  held  that  the  tax  put  upon  the  cattle 
of  the  lessees  was  too  remote  and  indirect 
to  be  deemed  a  tax  upon  the  lands  or  privi- 
leges of  the  Indiana,  dting  Tievj  York,  L. 
B.  <£  W.  R.  Co.  V.  Penntylvania,  IBS  U.  S. 
481,  SB  L.  ed.  1043,  16  Sup.  Ct  Rep.  896,  and 
other  caaes,  aa  authority  for  the  dedsion. 
This  is  reafflrmed  in  the  second  ease  above 
dted.  In  this  case  the  Indians  have  not 
even  given  a  lease,  and  the  owners  are  not 
obliged  to  pay  anything  for  the  privilege 
of  grazing,  and  may,  as  we  have  said,  de- 
vota  the  property,  or  the  income  thereof,  to 
pnrpOMS    wholly    foreign    to    the    Indians 


themaelTea.  However  meritorious  the  ooi^ 
duct  of  the  owners  of  the  cattle  may  be,  in 
devoting  the  Income  or  any  portion  of  tha 
priudpal  of  thdr  property  to  the  oharitabls 
work  of  Improving  and  educating  the  In* 
dians  (and  we  cordially  admit  the  merit  of 
aueh  conduct),  we  cannot  aee  that  there  is, 
on  that  account,  the  least  claim  for  ex- 
emption from  taxation  because  of  any  Fed* 
eral. provision,   constitutional   or  otherwise. 

Nor  is  there  any  merit  in  the  proposition 
that  the  plaintiff  is  made  use  of  by  the 
government  of  the  United  States,  and  is  one 
of  the  means  used  by  it  to  carry  out  ita 
obligations  to  the  Indians,  under  the  Con- 
atitutinn  or  laws  of  the  United  States,  and 
that  therefore  the  property  of  the  plaintiff 
which  is  thus  used  ia  not  subject  to  state 
taxation.  No  such  averment  of  fact  is  to 
be  found  In  the  pleading;  nor  does  any  each 
conclusion  arise  from  tiie  facts  which  ap- 
pear therein.  The  government  may  lease 
a  building  from  a  private  owner  for  the 
purpose  of  better  carrying  on  its  govern-  ^ 
mental  duties,  and  yet  t^e  building  is  not  m 
such  an  instrumentality  of  government  aa  • 
preventa  its  taxation  by  or  under  state  au- 
thority. Congreaa  has  not  constituted  tbls 
corporation  an  agency  of  ita  own  for  tlw 
purpose  of  discharging  any  duties  which  the 
government  may  owe  to  the  Indians.  It 
baa,  as  the  complaint  avera,  made  in  tha 
past  some  appropriations  from  time  to  time 
to  the  corporation  to  aid  it  in  its  own 
work  among  the  Indians,  hut  that  is  far 
from  constituting  the  corporation  an  agen^ 
of  its  own,  to  carry  into  effect  its  own  gov- 
ernmental powers,  granted  by  the  GonsU* 
tution  or  by  law.  And  even  audi  appro- 
priations ceased  yearn  ago. 

The  ease,  in  short,  is  one  of  that  dasi 
where  we  have  frequently  held  that  tba 
daim  of  a  Federal  question  must  have  some 
foundation  of  planaibillty  (St.  Joseph  A  Q. 
I.  A.  Co.  V.  BUtle,  167  U.  S,  659,  42  L.  ed. 
31S,  17  Sup.  CL  Rep.  S25;  MoCain.  v.  Dm 
Moinet,  174  U.  S.  168,  43  L.  ed.  936,  10 
Sup.  Ct  Bep.  644)  in  order  to  give  juriadio- 
tlon.    This  has  none. 

The  Cirouit  Court  teas  right  in  refuting 
/urjsdielton,  aiid  its  judgment  ditmitaing 
the  aomplaint  on  aacount  of  the  laoJe  there- 
of it  affirmed. 

<200  U.  a  180> 

BLEANORA  D.  SPBKB,  In  Her  Own  B»- 
half  and  by  Emory  Speer,  Her  Husband 
and  Next  Friend,  James  Mosher,  One  of 
the  Substituted  Trustees  under  the  Last 
Will  and  Testament  of  Ethelbert  Carroll 
Morgan,  Deceased,  and  Anna  M.  Hoaher, 
Apptt., 
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Taatuunt  of  Btheniart  Miiniii.  DeoaMsd, 
etol. 

1.  IPIIIb— bcQneat  to  ron>or«floi>  mIb 
BaK«r>— Tbe  lutltntlon  Ineorporkted  m 
"The  Pnatdent  and  Dlreeton  of  Oeorgetoini 
CoIIeg»"  b7  tha  act  of  CoDgresi  of  Jaoe  10, 
1844  (S  Stat  at  L.  912.  «hap.  41),  which  ax- 
prenl7  proTldea  that  no  mEsnomer  at  a  oor- 
poratlon  Bhall  defeat  or  atiDiil  anr  donation, 
la  entitled  to  the  property  beqaeathed  to 
"Oeorgelowa  UatTeraltr  In  the  Dlatiict  of  Col- 
nmhla,"  where  there  la  not.  In  auch  dhttrlet, 
anr  Bueh  Incorporated  Institution  of  learning 
aa  "Oeocgetonn  nDlveraltr."  aeparata  froia 
•Jid  Independent  of  "Georgetown  Collie."* 

S>  Wllla-^ieoacBta  for  rcllclona  pup- 
poaea^Bellglona  control  eierclMd  o*er  in- 
corporated Inatltutlona  which  are  not  aee- 
tarian  laatltutlooa  under  their  chartera  does 
not  mske  tbem  each  wlthla  the  menntng  of 
D.  C.  Rev.  Btat.  |  4I1T,  and  |  84  of  the  Harj- 
land  Bill  of  Blffhts,  InTalldatini  glfta  and  de- 
Tlaea  for  rellflaua  pnrpoaea,  nnleaa  made  at 
leaat  one  month  before  the  ^ath  of  the  donor 
or  testator. 

8.  W1U>— beaoeat  to  edncatioiiBl  Inatl- 
tntioB  (or  colonial  Feaearcb^-rhe  pow- 
er conferred  upon  OeorieCown  College  b;  the 
act  of  June  10.  1844  (6  Stat,  at  L.  912.  chap. 
41)>  to  glT«  Inttraetlon  In  the  liberal  arta 
knd  aclencea,  enables  It  to  take  a  beiiaeat  ts 
be  used  and  held  aa  an  endowmetit  tor  the 
prosecution  of  research  In  the  colonial  hltCorr 
of  Har7land  and  the  tacrttorj  embraced  In 
the  Dlatrtct  of  Colnmbla,  and  the  obtaining 
and  preserrlng  of  arcblTet  and  paper*  r»- 
ladng  to  that  subject. 

^  Traat»-.de«tk  or  rMlVaatloB  *t 
Cmetees — appoint  mont  ot  ■nueea- 
■ors.-  The  death  or  resignation  of  the  trus- 
tees named  in  a  will,  who  are  directed  to  pay 
and  see  to  the  application  of  a  bequest  ta  an 
educational  Institution,  to  bs  held  and  need 
•a  an  endowment  for  the  porposaa  of  colo- 
nial research,  does  not  cans*  the  tmat  to  [all, 
bnt  the  court  maj  appoint  their  Biicaeaaots.t 

V.  Wllle — aaeertaluty  i>  bcaneat^ 
Cncartatnty  as  to  the  amount  cannot  ane- 
cessfully  be  urged  to  defeat  tbe  begnest  ot  % 
aum  Dot  exceeding  |B,DO0,  to  be  equally  di- 
vided bstween  two  named  charitable  InaUtn- 
tlons,  which  the  t«st«tor  directs  to  be  made 
In  the  event  of  the  InTalldlt;  af  a  prior  ba- 
qaast  ot  a  sum  not  sxceedlng  (S,000  for 
anothst  purpose. 

S,  Wllle — nnaertalaty  la  beqnoBk — 
A  bequest  of  a  sulOcIent  anm,  not  to  exceed 
13,000,  tbe  Income  t*  be  applied  to  maintain 
a  scholarship  In  a  medical  college,  is  not 
Told  for  anj  nncertalnty  aa  to  the  amonnt. 

T.  'Wllle — ancerlalatr        la         bequeath- 

The  dleeretlon  to  be  exercised  by  the  tros- 
taea  onder  a  wltl  In  selecting  the  medical 
college  tn  whleb  «  Kholarship  la  to  be  maln- 
talDcd  does  not  aTold  tbe  bequeat  where  the 
testator  expressed  bis  preference  for  Oeorge- 
town  Collegft  If  the  seholBrshlp  could  be 
maintained  In  that  Institution,  and  If  not 
directed  that  It  b*  a  scbolarablp  In  some 
medical  Mllsga  In  tbe  District  ot  Columbia. 
[No.  163.] 
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APPEAL  from  the  Court  of  AppeaU  of  tlw 
District  of  ColnmbU  to  review  a  jodg- 
mant  oonstTufng  k  will,  entered  hy  that  eonrt 
upon  revarBing  the  judgment  of  the  Supreme 
Court  of  that  District.    Affirmed. 
See  same  ease  below,  Zi  App.  D.  C.  IS7. 

Stateraent  by  tSx.  Justice  Peekkanti  n 
•One  of  tbe  appellanta,  Mra.  Speer,  an  7 
the  6th  of  March,  igoi,  filed  thia  biU  in  her 
own  behalf  and  by  her  husband  and  next 
friend,  Emory  Bpoer,  in  the  supreme  ooiut 
of  tJie  District  of  Columbia,  to  obtain  ft 
judicial  cODatruction  of  the  will  of  her  de- 
OMUed  brother,  Ethelbert  Carroll  Morgan, 
who  died,  testate,  on  May  S,  1891,  a  resident 
of  the  District  of  Columbia,  Answers  to  tha 
bill  were  duly  filed  and  the  supreme  court 
gave  judgment  construing  the  will,  whicl^ 
upon  appeal  to  tbe  court  of  appeals  of  tha 
Diitriet  of  Columbia,  was  reversed,  and  judg- 
ment WM  entered,  construing  tbe  will,  by 
the  court  of  appeals.  From  that  judgment 
Mra.  Speer,  together  with  «ome  of  the  partiea 
defendant  In  the  suit,  appeftled,  and  brought 
tbe  case  here  for  review. 

The  will  in  question  was  ezeouted  on  the 
2Sd  day  of  April,  1891,  and  the  t«ibitor  died 
May  6,  ISQI.  He  was  never  married,  and 
left  as  his  next  ot  kin  and  heirs  at  law  two 
brotfaen  and  three  sisters,  iiis.  -*  James  D.  and 
Cecil  Morgan,  and  Mrs.  Speer,  the  plaintiff 
in  tills  ault,  and  Mn.  Ann*  U.  Mosher  uid 
Mrs.  Ada  M.  Hill.  He  appointed  WilUun 
J.  Stephenson  sod  John  H-  Magmdar  the  ^ 
exBoutora  and  trustees  of  his  will,  the  former  Z 
of  whom  subsequently  died  and  tbe*latt«r  * 
resigned,  and  Michael  J.  Colbert  and  Junei 
Mosher  were  duly  appointed  by  the  court  •■ 
anhstitnted  trustees  under  tiie  will.  The 
eetate  of  the  testator  was  treated  by  Iiiiii 
in  his  will  aa  oonaisting  of  two  part*, — that 
which  he  had  himself  accumulated,  and  that 
which  came  to  him  through  the  will  of  hii 
father,  who  died  in  June,  IBSG.  Hie  own 
aeonmulations  Amounted  to  a  littie  over 
{23,000,  while  the  esUte  which  he  received 
from  his  father  somewhat  exceeded  $65,000, 
the  total  being  a  trifle  over  {76,000.  The 
estate  of  the  deceased  had  been  received  by 
the  substituted  trustees,  Colbert  and  Mosher, 
when  this  bill  waa  filed  by  Mrs.  Speer  against 
them,  and  also  against  1^^  Anna  M.  Mosher, 
the  wife  of  James  Moeher,  and  a  sister  of  the 
testator,  and  also  against  the  two  corpora- 
tions incorporated  as  St.  Vincent's  Orphan 
Aeylum  and  as  Trustees  of  St.  Joseph's  Male 
Orphan  Asylum,  both  being  in  the  District 
of  Columbia,  who  were  made  parties  because^ 
aa  the  plaintiff  alleges  in  hn  bill,  they  claim 
to  be  the  beneficiaries  under  tbe  dauses  otf 
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ttw  wm  ttl  Uk  totator,  iMrlng  a  JegMj  to 
bs  «qa&ll7  divided  batween  8t  Tincent'i  tmd 
St.  Joaaph'i  GkUmlto  Orphan  Asyluina  ia 
the  oitf  of  WaaUngtoi,  and  In  order  that 
thc7  might  make  proof  of  tbelr  identity,  11 
any  existed,  irith  the  St.  Vincent,  and  also 
irlth  the  St  Joseph,  Catholio  Orphan  Aay 
Innu,  mentioned  In  the  vill,  and  that  thej 
might  be  bonnd  by  the  adjudication  wUdi 
might  be  made  hj  the  court  in  all  reapecta 
bereaiter;  and  alto  againat  John  D.  Whit- 
ney,  James  F.  Fagan,  Edward  MeTammsny, 
Jamea  B.  Beaker,  and  Edward  I.  Devitt,  who, 
the  plaintiff  alleged,  claimed  to  be,  by  succee- 
alon,  Uie  president  and  directors  of  Cleorge- 
town  College,  and  who,  as  saeh,  claimed  an 
Interest  in  the  eetato  of  the  testator,  under 
the  clauses  of  bis  will  mentioning  George- 
town University,  in  the  District  of  Columbia, 
and  the  plaintiff  alleged  that  they  were  made 
defendants  in  order  that  they  might  make 
proof  of  sneaeeeion  to  tiu  original  Ineorpo- 
^  laton  of  QeoigetoWB  College^  and  that  their 
M  elatnis  to  the  legacy  mentioned  in  the  will 
•  might  b«*ad]udIoated  t^  tiu  oonrt.  The  bill 
alleged  that  the  will  of  the  testator  wae  duly 
admitted  to  probato  in  the  proper  court  in 
the  District  of  Columbia.  After  fnnHng  cer- 
tain prorislons,  not  here  material,  the  will 
of  the  testotor  is  aa  followi: 

"All  the  rest  and  residue  of  my  estate  real, 
personal  and  mixed  of  which  I  am  now  pot- 
eassed  or  shall  possess  at  my  death  [other 
than  my  share  under  my  father's  will  of 
whi^  I  wenld  beoome  possessed  at  my 
mother's  deaUi)  I  give  bequeath  and  derlse 
to  my  trustees  hereinafter  named  and  their 
btirs  and  aaeigna  with  full  power  to  sdl 
eonvey  mortgage  and  relnreet,  In  trust  nerer- 
tiieless  to  apply  the  income  and  proflte  to 
the  use  and  benefit  of  n^  etsters  Eleanora 
l^»eer  wife  of  Emory  Speer  and  Minnie 
Hosher  wife  of  Jamee  Moeher  in  equal  parte 
during  their  livee  and  at  Qieir  death  te 
deliver  and  eonvey  each  sister's  share  to  her 
Issue  and  if  either  sister  die  without  issue 
living  at  her  death,  to  deliver  and  convey 
eald  part  to  the  survivor  or  her  Issue  if  any 
•arrive  her. 

"And  if  my  said  two  sisten  shall  both  die 
leaving  no  Issue  living  at  their  deaths  I 
direct  my  said  trustees  to  deliver  and  convey 
an  the  said  rest  and  remainder  of  my  eitete 
(azeepUng  my  share  aforeoaid  under  my 
fsther's  will)  to  Georgetown  University  in 
the  District  of  Colnmbia  to  be  an  endowment 
In  equal  shares  of  the  literary  and  medical 
departanento  thereof, 

"And  I  hereby  give  bequeath  and  devise 
any  and  all  the  estete  Teal  personal  and 
mixed  devised  to  me  under  my  father's  will 
and  to  whidi  I  become  entitled  to  have  and 
possess  upon  my  mother's  deatli  to  my  true- 


teea   hereinafter    named   their   hdn    anA 
asalgna  forever  with  fnll  power  to  sell  eon- 
vey mortgage  eneomber  and  reinvest  in  trust 
nevertheless  to  pay  and  see  to  the  appHea*    . 
don  of 

"First  the  snm  of  ten  thousand  (910,000) 
dollars  to  Georgetown  University  in  the  Dis- 
triot  of  Columbia  to  be  used  and  held  as  an 
endowment  for  the  prosecution  of  research 
in  the  colonial  hfatoiy  of  Maryland  and  the 
territory  now  embraced  m  the  District  of  n 
Columbia  and  obtaining  and  p reserving *ar'  T 
ohiTes  and  papers  having  relation  thereto, 
and  known  as  the  James  Etbelbert  Iforgan 

"Second  a  sum  not  to  exceed  five  thousand 
($6,000)  dollars  to  be  applied  and  expended 
under  tb»  personal  superviaion  of  my  tms- 
tees  to  the  purchase  and  erection  of  a  chime 
of  bells  and  either  a  side  altar  or  memorial 
window  or  a  bell  and  either  a  side  attar  or 
a  memorial  window  for  some  one  Catbolis 
chnreh  .  .  .  said  ehureh  to  be  in  the 
District  and  to — designated  by  my  mother 
by  her  last  will  or  otherwise  and  if  she  fall 
so  to  do  I  direct  my  trustees  to  carry  out 
this  trust  as  a  memorial  of  my  mother  Nora 
Morgan  and  donate  the  same  to  some  Catho- 
lic ehnreh  .  .  .  giving  a  preferenoe,  If 
there  be  one,  built  by  the  Jesnlte.  And  In 
evoit  this  elaose  ft  gift  be  void  I  direct 
said  sum  not  exceeding  9S,000  five  thousand 
dollars  shall  be  equally  divided  between  St. 
Vincente'  and  St.  Joseph's  C^tbolio  orphan 
asylums  in  the  city  of  Washington. 

Third.  A  snlSdent  sum  not  to  exceed 
three  thousand  dollars  the  income  to  be 
applied  to  maintain  a  scholarship  In  the 
study  of  medldne  preferably  in  Georgetown 
Universi^i  otherwise  In  some  medical  col- 
lege in  the  District,  to  be  known  as  the  B. 
Carroll  Uorgon  scholarship. 

"Fourth,  the  sum  of  five  thousand  ((SOOO) 
dollars  to  form  a  fund  known  as  the  E. 
Carroll  Morgan  fund  or  seholarehip  to  be 
applied  as  I  may  hereafter  verbally  indicato 
to  my  trustees  or  if  I  fail,  as  my  trustees 
with  the  advioe  of  proper  persons  may  de- 
cide to  the  maintenance  of  a  sdentifio  de- 
partment, or  the  foundation  and  the  appli- 
cation of  the  income  to  a  seholarehip  tn  the 
classical  department,  in  the  University  of 
Oeo^etown  in  the  District  of  Columbia. 
That  the  qualiflcations  under  both  or  either 
of  the  two  last  clausea  of  this  will  shall  be 
that  the  applicant  be  bom  in  the  District  of 
Columbia  and  at  the  time  or  within  a  y«ar 
a  student  in  a  Catholic  or  a  public  school  of 
the  Diatrlct  of  Columbia  and  most  exoellent 
.  Dompetitlve  examination  oonducted  1^ 
the  faculty  of  the  University  of  Georgetown,  la 

"And  lastly  as  to  all  the  rest  and  residue  ^ 
of  my  aforesald'share  of  my  father's  esteto  * 
my  said  trustees  their  heirs  and  assign* 
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■haJI  hold  tlw  tome  for  the  benefit  at  mj 
^foresaid  siatan  Ellenora  uid  Minnie  upon 
the  eame  limitations  condition*  ramainden 
and  powers  and  in  the  eanie  maimer  aa  the 
trusteee  under  my  father's  will,  will  thai 
hold  retain  and  possess  the  'remainder*  and 
bulk  of  the  respectire  shares  of  my  said  two 
(ifltera  I  wish  my  brother  Cecil  to  have  my 
ehare  of  my  father's  library  I  nominate  and 
appoint  William  J.  Stsphenson  and  John  H. 
Uagruder  my  executors  and  trustees  of  this 
my  lost  will  and  testament. 

"In  witness  whereof  I  have  signed  and 
sealed  and  published  and  declared  this  as 
my  will  tliis  22nd  day  of  April,  1891." 

The  plaintiff  alleged  that  the  bequest  and 
devise  to  Georgetown  University,  upon  the 
death  of  the  two  sisters,  without  Issue  living 
at  tlie  time  of  their  death,  were  void,  be- 
cause, as  allied,  there  was  no  such  incor- 
porated institution  in  the  District  of  Colum- 
bia OS  Georgetown  University,  capable  of  tak- 
ing the  bequest  and  devise,  and  also  upon  the 
ground  that,  a»«iiTniiig  there  was  a  simple 
misnomer,  and  that  Georgetown  Collie  was 
meant  instead  of  Georgetown  University,  yet, 
•ven  upon  that  assumption,  Georgetown 
Collie  was  incapable  of  t-°^'"g  the  devise 
and  bequest,  because  it  was  under  the  super- 
Tlsion  and  oontrol  of  the  Order  ol  Jesuits, 
and  that  the  college  waa  therefore  a  secta- 
rian institution.  It  was  also  averred  that 
thebequestof $10,000toOeorgetown  Univer- 
sity in  the  District  of  Columbia,  to  be  used 
and  held  as  on  endowment  for  the  prosecu- 
tion of  research  in  tlie  oolonial  history  of 
Maryland  and  the  territory  now  embraced  in 
the  District  of  Columbia,  "was  void,  upon  the 
•ame  ground,  and  also  because  there  was  no 
charter  power  or  authority  In  Georgetown 
College  (assuming  that  institution  to  be 
meant)  to  receive  the  bequest."  Also  that 
fhe  bequest  of  a  stun  not  to  exceed  the 
amount  of  $5,000,  to  be  applied  and  expended 
under  the  personal  supervision  of  the  trus- 
tees, for  the  purchase  and  erection  of  a  chime 
f  of  belts,  etc,  was  void  as  was  also  the  alter- 
J  native  bequest  of  an  amount  not  to  exceed 
•  that  sum  forthe  benefit  of  the  two  Catholic 
orphan  asylums  In  the  city  of  Washington, 
the  alternative  bequest  being  void  on  the 
ground  that  those  asylums  were  under  the 
charge  and  control  of  persons  belonging  to 
leligioiu  orders,  and  therefore  incapable  of 
taking  the  b«queet,  and  on  the  further 
ground  that  the  amount  of  the  bequest  was 
uncertain.  The  bill  averred  also  that  the 
twnalniug  bequest  of  a  sum  not  to  exceed 
13,000,  and  also  the  bequest  (d  $fi,OO0,  for 
tlM  purpose  of  maintaining  and  founding 
■oholarships,  etc,  were  void,  because  of  their 
nnoertain^  and  the  wont  of  clearly  defined 
aondttyTw  under  which  the  funds  should  be 
apfUad.    ne  dsfendaats  answered  the  bill 


and  none  of  thmn  oonoedad  the  valldlly  of 
the  claims  made  therein.  Colbert,  one  of  tha 
substituted  trustees,  and  also  John  D.  Whit- 
ney and  others,  for  and  on  behalf  of  the 
president  and  directors  of  Georgetown  Col- 
lege, and  also  the  trustees  of  SL  Joseph's 
Male  Orphan  Asylum  and  of  SL  Vincent's 
Orphan  Asylum,  all  claimed  the  validity  of 
the  bequests  contained  in  tbe  will,  while  the 
answer  of  Uosher,  the  other  Bubstitut«d  trua> 
tee,  simply  expressed  his  willingueas  that 
the  provisions  of  the  will  of  the  testator 
should  be  given  effect  and  carried  out  only 
so  far  as  they  were  legal  and  valid. 

On  the  trial  proof  was  taken  in  r^ard  to 
the  name  and  corporate  status  of  Georgetown 
College,  dalming  the  devisee  and  bequesta 
made  to  and  on  behalf  of  Georgetown  Dnlvis^ 


rt,  in  an  elaborate  opin- 
ion (reported  in  31  Wash.  L.  Rep.  030,  040), 
held  that  the  devises  and  bequests  to  trus- 
tees named  In  the  will,  of  the  testator's  ee- 
tate,  exclusive  of  that  whldi  oame  to  hfm 
under  the  will  of  his  father,  were  valid  and 
eSectuaL  The  court  also  held  that  all  tha 
clauses  and  subclauses  in  tha  will  of  the  tea- 
tator,  disposing  of  property  acquired  by  tha 
testator  under  his  father's  will,  were  void, 
and  that  the  property  therein  spoken  of  be- 
came part  of  the  residuum  of  the  estate  of 
the  testator,  and  v«atad  in  the  beneflciariea  ^, 
entitled  to  take  under  tJia  residuary  elaosa  ^ 
of  the  will.  The  court  of  appeals,  upon'review  * 
of  this  judgment,  held  that  the  clauses  of  tha 
will  were  valid,  except  the  bequest  of  "a 
sum  not  to  exceed  five  thousand  dollars,"  to 
be  expended  under  the  personal  supervision 
of  the  trusteea  In  the  purchase  and  erection 
of  a  chime  of  belle,  and  the  erection  of  an 
altar  or  memorial  window,  etc;  hut  the 
alternative  bequest  of  the  sum  not  to  exceed 
85,000,  to  be  equally  divided  between  St. 
Vincent  and  St.  Joseph's  Orphan  Asylums  In 
the  city  of  Washington,  was  good.  It  also 
held  that  the  clause  in  the  will,  providing  for 
the  application  of  $5,000  to  form  a  fund  to 
be  known  as  the  E.  Carroll  Morgan  fund  or 
scholarship,  to  be  applied  as  "I  [the  testator] 
may  hereafter  verbally  indicate  to  my  trus- 
tees or  if  I  fail,  as  my  trustees  with  the  ad- 
vice of  proper  persona  may  decide,  to  the 
maintenance  of  a  scientiHc  department,  or 
the  foundation  and  the  application  of  the 
income  to  a  scholarship  in  the  classical  de- 
partment in  the  University  of  Georgetown  in 
the  District  of  Columbia,"  was  void.  Ho 
appeal  has  been  taken  from  this  last  portion 
of  the  judgment  of  the  court  of  appeals. 

If  users.    Jaaepfc  S>   IwiwaT,   OonvKy 
Bvblaaon,  and  IKkrio*  Erwim  for  appal' 
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«  Colbert  for  appellees. 

*  *  Mr.  Justice  Peek^kai,  after  wHng  the 
for^;oiiig  statement,  deliTered  the  opinion  of 
the  court: 

The  opinion  of  the  oourt  of  appeals  in  tiiis 

ease,  delivered  l^  Chief  Justiea  Alvcy   (24 

H  App.  D.  C.  187),  is  entiTBly  satisfaetor?  to 

H  na,  and  leaves  little  to  be  aaid  in  addition. 

*  Forthe  purposs,  however,  of  simply  stating 
the  opinion  of  this  eourt  vpcm  the  various 
quastiona,  without  dlseuaaing  them  at  length, 
we  add  what  follows. 

The  appellants  insist  that  the  gift  of  the 
proper^  to  the  Georgetown  Univeiait^  is 
void,  es  having  been  made  to  a  sectarian 
Institution  less  than  one  calendar  month 
prior  to  the  teatator's  death,  and  that  such 
disposition  was  therefore  in  vIolatioTt  of  B457 
«f  the  Revised  Statutes  of  the  District  of 
-Columbia.  That  section  makes  valid  and  ef- 
fectual all  sales,  gifts,  and  devisee  prohib- 
ited bj  the  34th  section  of  the  Declaration 
of  Bights  of  the  state  of  Maryland,  adopted 
in  1776,  "provided,  that  in  ease  of  gifts 
and  devises,  the  same  shall  be  made  at  least 
«ne  calendar  month  before  the  death  of  the 
^onor  or  testator."  14  Stat,  at  L.  232,  ebap. 
237 ;  passed  July  26,  IBflB.  The  34th  sectitm 
«f  the  Maryland  Bill  of  Rights  makes  void: 
"E^re^y  gift,  saJe,  or  devise  of  lands  to 
any  toinister,  public  teaoher,  or  pTSneher  of 
tiie  Oospel  aa  such,  or  to  any  religious  sect, 
order,  or  denomination,  or  to  or  for  the  sup- 
port, use,  or  benefit  of  or  in  trust  for  any 
minister,  public  teacher,  or  preaober  of  the 
-Oospel  as  such,  or  any  religions  sect,  order, 
•«r  dencminaticm ;  every  gift  or  sale  of  goods 
or  diattels  to  go  in  succession  or  take  place 
»ft«r  the  death  of  the  seller  or  donor,  to 
or  for  such  support,  use,  or  benefit,  and  also 
every  devise  of  goods  or  chattels  to  or  for 
support,  use,  or  benefit  of  any  minister,  pub- 
lio  teacher,  or  preacher  of  the  Gospel  •• 
■nch,  or  any  religious  sect,  order,  or  denomi- 
aation,  without  leave  of  the  legislature." 

It  is  also  insisted  that  there  is  a  mis- 
nomer of  the  oorporatioD,  now  claiming  tlie 
Tight  to  the  bequest,  inasmuch  aa  suoh  cor- 
poration was  incorporated  nndar  the  name 
of  "The  President  and  Directors  of  George- 
town College,"  while  the  bequest  is  to 
"Georgeton'n  University,  in  'Uie  District  of 
Columbia."  It  is  contended  that  George- 
town College  is  a  eorporation,  incorpomted 
■ei  OB  the  10th  of  June,  1844,  under  on  act  of 
Z  Congress  (6  SUt.  at  L.  912,  chap.  41),  en- 

*  titjed  "An  Act  to  Incorporate  •Georgetown 
College^  in  the  District  of  Columbia,"  and 
that  there  was  and  Is  another  institution  in 
Georgetown,  sometimes  oalled  the  Univeraity 
of  Georgetown,  or  Georgetown  Univerai^, 
«hldi  was  dbtinet  from  tba  edlep  Ineor- 


poroted  under  tlie  abore-mentlMied  net  d 
CongreflB,  and  not  oovered  by  it,  and  that  tba 
testator  knew  of  this  so-called  nnlveraity, 
that  he  was  a  professor  therein,  and  thai 
such  university  was,  at  the  time  of  the  tes- 
tator's death,  a  sectarian  institution  within 
the  34th  section  of  the  Maryland  Bill  of 
Rights  above  mentioned.  The  4th  sectlnt 
of  the  above  act  expressly  providee  that  no 
misnomer  of  the  eorporation  shall  defeat  or 
annul  any  donation,  etc.,  to  the  corporation. 
We  agree  with  the  supreme  court  and  the 
eourt  of  appeals  of  the  District  of  Columbia 
in  the  opinion  that  there  was  not,  at  the 
time  of  the  execution  of  his  will  by  the  tes* 
tator,  or  at  the  time  of  his  death,  any  incor> 
porated  institution  existing  lU  Georgetowa 
University  or  University  of  Georgetown,  sep- 
arata and  apart  from,  or  having  powers 
other  than,  those  granted  to  "The  President 
and  Directors  of  Georgetown  College,"  by  tiie 
act  of  Congress  of  1844,  above  cited.  It  ap- 
pears in  the  evidence  that  this  college  woa 
frequently  spoken  of  as  Georgetown  Univer- 
si^,  and  known  as  sneh,  but  the  evidence 
entirely  fails  to  show  that  there  were  two 
incorporated  Institutions,  the  one,  "George- 
town University,"  and  the  other,  "The  Presi- 
dent and  Directors  of  Georgetown  College.'* 
And  we  have  no  doubt  that  the  testator 
meant  the  eorporation  called  Georgetown 
College  when  he  used  In  hie  will  the  word 
"university."  He  meant  to  give  the  prop- 
erty to  a  corporation,  and  to  one  that  could 
take  It,  and  the  evid^ce  shows  there  was  no 
other  corporation  of  that  kind.  Upon  this 
question  tbe  court  of  appeals  said:  "It  la 
expressly  alleged  in  the  hill  as  a  fact  that 
there  is  no  such  Incorporated  Institution  a* 
Georgetown  Universi^,  though  Georgetown 
Collie  Is  frequently  referred  to  and  spoken 
of  as  Georgetown  Universitf ,  notwithstand- 
ing it  has  never  been  incorporated  as  suoh.  ^ 
It  Is  simply  a  popular  designation  applied  J 
to  the  college.  It  is  alleged  in  the  bill'that  • 
the  defendants  Whitney  and  others,  under 
the  name  of  The  President  and  Directors  (rf 
Georgetown  College,  in  this  District,  claim 
to  be  the  beneficiaries  entitled  to  the  lega- 
cies mentioned  in  the  will  of  the  testator  mm 
far  Georgetown  University.  It  is  not  at- 
tempted to  be  shown  that  there  was,  or  Is, 
in  existence,  in  this  District,  any  such  In- 
corporated Institution  of  laaring  as  'George- 
town University,'  separate  from  and  inde- 
pendent of  Georgetown  College."  It  was 
not  to  any  uninoorporatod  so-called  Insti- 
tution that  tke  teetator  Intended  to  leave  tha 
property,  hut  to  one  that  was  incorporated 
and  capable  of  taking  a  l^oey. 

Various  acts  of  the  I^islatnre  of  Mary- 
land were  referred  to  on  the  argument,  par- 
tleolariy  the  act  of  1792,  ehapter  6S;  that 
of  1797,  chapter  40;  the  act  of  1800,  chap- 
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tar  118;  that  of  1808,  dwptar  S7;  mbo  tlie 
set  of  CongTCH  of  Ifanh  1,  18IB,  a]wpt«r 
TO  («  Stat  at  L.  152),  ntiUed  "An  Act 
CoDoeniiiig  tlw  College  of  OMrgetown  In 
the  DUtrict  of  Colmnbia;"  also  that  of 
March  2,  1S33  (6  SUt.  at  Ii.  CSS,  chap.  86), 
In  which  the  grmTomsai  grants  certain  lota 
In  WasUngtoii  dtf  to  the  college  above  re- 
ferred to.  These  various  statutes  were  dted 
for  the  purpose  of  showing  the  validity  ol 
the  claim  that  an  inititaUon  called  Qeorge- 
town  Universit;,  as  distinct  from  George- 
town College,  was  meant  in  the  will  of  the 
testator.  In  r^ard  to  these  particular  aets 
we  think  th^  do  not  bear  upon  the  case 
ether  than,  aa  remarked  by  the  oourt  of  ap- 
peals, to  show  the  origin  and  growth  of 
Georgetown  College,  and  to  identify  the  early 
foundation  of  the  school  with  the  president 
and  direotora  of  Georgetown  College,  as  that 
Institution  was  fully  and  completely  incor- 
porated by  the  above-dted  act  of  Congress 
of  June  10,  1844.  That  act  must  be  reeort- 
ed  to  as  the  measure  of  the  powers  and 
duties,  as  well  as  to  define  the  charaoter,  of 
the  corporation  created  thereby.  Bradft«ld 
T.  RoItU,  its  U.  S.  201,  44  L.  ed.  168,  20 
Sup.  Ct  Bep.  121. 

Taking  the  character  of  the  eoUege  from 

the  act  of  Congress,  we  are  irf  opinion  that 

,  it  is  not  a  sectarian  institution  or  within 

*  184    of    the   Uaryland    Bill    of    Rights. 

•  nie  reasoning  uponHhis  subjeet  (as  well  as 
that  Upon  the  alleged  misnomer  of  the  ool- 
lege)  set  forth  In  the  opinion  of  the  supreme 
court  (31  Wash.  L.  Rep.  630}  and  in  that  of 
the  court  of  appeals  is  entirely  satisfactory, 
and  we  concur  therein. 

There  is,  in  our  judgment,  no  merit  In  the 
eontention  that  tlie  persons  claiming  as  pres- 
ident and  directors  of  the  college  are  not  the 
legal  suoeessore  of  the  original  incorpora- 
tion. There  is  no  evidence  that  the  same  has 
been  dissolved.  The  franchise  of  a  corpora- 
tion Is  not  taken  away  or  surreadered,  nor 
is  the  corporation  dissolved,  by  the  mere 
failure  to  elect  trustees.  We  do  not  think 
that  in  this  ease  there  was  any  failure  to 
elect,  nor  was  there  ar^  dissolution. 

We  now  oome  to  the  consideration  ol  the 
validity  of  the  disposition  made  of  the  testa- 
tor's property  which  came  to  him  from  the 
will  of  his  father.  The  testator  gives  and 
bequentliB  all  of  that  property  to  bis  true- 
tees,  thereafter  named,  in  the  will,  and  their 
heirs  and  assigns  forever,  "with  full  power 
to  edII,  convey,  mortgage,  encumber,  and  re- 
invest, in  trust  nevertheless  to  pay  and  see 
to  the  application  of:  First,  the  sum  of 
(110,000)  ten  thousand  dollars  to  Qeorge- 
town  Unlversl^  in  the  District  of  Columbis, 
to  be  used  and  held  as  an  endowment  for  the 
proeectttton  of  research  in  the  colonial  hl>- 
toijr  of  Huylaod  and  the  territory  now  an- 


braced  In  the  DIstriot  of  Oolnmbla,  and  oIk 
taining  and  piesstting  arohives  and  papers 
having  relation  thateto^  and  known  aa  th* 
Jamea  Ethelbert  Moigan  fund." 

Aside  from  the  objections  to  the  bequeat  to 
Georgetown  University  already  considered,  a 
further,  objection  is  made,  and  the  disposi- 
tion is  all^^  to  be  void,  because  there  is  no 
charter  power  in  any  institution  which  could 
take  under  this  bequest  that  authorizes  it  to 
prosecute  such  research,  and  obtain  and  pre- 
serre  the  arehivea  relating  thereto.  It  is 
well  ssid,  in  the  opinion  of  the  court  of  ap- 
peals in  this  case,  that  the  act  of  inoorpora- 
Uon  of  Georgetown  College,  in  1644,  oonfers 
"oorporata  power  upon  the  institution  few 
the  Instruction  of  youth  in  tha  libsnl  arte  ^ 
and  sciences,  and  also  clothes  the  corporatI<M  ^ 
•with  power  to  talce  any  estate  whatsoever,  ■ 
in  any  lands,  eto.,  or  goods,  chattels,  mon^fs, 
and  other  ^eots,  by  gift,  beqnest,  deviss, 
ete.,  and  the  same  to  grant  oonvey  or  assign, 
and  to  place  out  on  interest  tor  the  use  of 
said  oollege,  and  to  apply  the  same  (thereto], 
Tha  cultivation  of  historioal  researeh  would 
seem  to  be  a  part  of  a  liberal  education,  such 
as  should  bo  eneouraged  by  a  oollege  Intended 
to  confer  degrees  upon  students  in  aeqiUr- 
Ing  a  liberal  education  In  tiie  arts  snd 
sdences."  In  Jon«i  v.  Habertham,  lOT  U. 
a  180,  27  Ii.  ed.  407,  2  Sup.  Ct  Sep.  336,  It 
is  said  tlist  "r  corporation  may  hold  snd 
execute  a  trust  for  diaritshle  ohjeots  tn  s» 
cord  with  or  tending  to  promote  the  pur- 
poses of  Its  creation,  although  such  as  it 
might  not,  by  its  charter  or  by  general  lawa, 
have  authority  itself  to  establish  or  to  spend 
its  corporate  funds  for.  A  cify,  for  instance, 
may  take  a  devise  in  trust  to  maintain  a 
oolli^^  an  orphan  school,  or  an  asylum." 

Although  it  is,  under  the  will,  tiie  duty  of 
tho  trustees  Uiarein  named  to  exercise  super- 
vision over  the  adniinistration  of  the  fund, 
nevertheless,  the  death  or  resignation  of  the 
trustees  named  In  the  will  cannot,  and  does 
not,  defeat  the  bequest.  There  is  not  such 
a  personal  trust  as  renders  it  necessary  to 
have  the  personal  action  of  the  trustee  named 
In  tha  will,  and  the  trust  does  not  fail  upon 
the  death  or  reeignatlon  of  the  named  trus- 
tee. The  court  may  appoint  Ills  successor. 
Tnglit  V.  SaiUtnf  Bmtg  Earhor,  S  Pet  SB,  T 
L.  ed.  6IT. 

Both  courts  below  liave  held  tha  bequest 
of  a  sum  not  to  exceed  1^,000,  to  be  axpended 
under  the  personal  supervision  of  the  tms- 
toea  In  tlie  purchase  and  erection  of  a  dime 
of  bells,  etc,  to  be  void.  We  agree  with 
those  courts  in  that  respmt.  We  also  agree 
vrith  the  riews  of  the  eoort  o(  appeah,  hold- 
ing tliat  the  altemaitive  bequest  of  this  samo 
sum,  not  to  exceed  95,000,  to  be  divided 
•qual^  between  the  two  ori^uui  n^nma,  !• 
valid.    There  is  no  matarial  i  ' 
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•itber  vmat,  mitiioagli  titer  ua  Inoorponted 

butitutioiH,  (ne  b7  the  iwma  ot  St.  Vlnoant'i 

a  Orphin  Aajlmn  and  tb«  other  u  BL  Joseph'* 

*  Male  Orphan  Aa^lnii)  in  the  d^  of  Wuh- 

■  iagton,  and  they  w  referred  to  in*th«  trill 

aimpl]'  u  St.  Vioeent'B  Orpbui  AB7IU111  uid 

St.  Joseph's  Catholio  Orphan  Aayliun. 

Not  doea  the  bequest  vlal&te  Hit  34th  Mo- 
tion of  the  Maryland  Bill  ot  Ri^ta,  dlrekdf 
referred  to.  The  lame  raaBOning  on  that 
point  govema  thia  bequest  aa  la  applieablo 
to  tha  bequest  to  the  Uaivertlty  of  Georgo- 
town.  Neither  of  thesa  orphan  asylums  ia 
a  sectarian  Institution  vinder  tlie  acta  of  ira- 
eorpomtion.  Tha  other  objeotion  made  is 
that  the  clansB  directs  that  a  sum,  not  ax- 
nmrling  $5,000,  shall  be  equally  divided  be- 
tween theee  orphan  asylum*;  and  it  la  said 
tliat  there  is  such  uncertainty  In  the  amount 
of  the  bequest  as  to  render  it  impoaiible 
to  execute  it,  that  it  might  be  fulfilled  by 
dlriding  a  dollar  between  the  asylums,  or  any 
other  sum  within  the  $6,000  named  In  the  be- 
quest. But  it  seems  to  us  that  the  intention 
of  Qie  testator  is  clear  to  give  the  full  sum 
of,  but  not  to  esoeed,  fS.OOO.  That  is,  ha 
glTe*  $S,000  lo  be  equally  dlrided  betwecu 
ttwee  two  asylums.  While  the  amount  is 
not  to  exceed  $5,000,  the  direction  for  an 
equal  division,  taJcen  in  connection  with  tiie 
•ther  facta,  render*  it,  ia  var  opinion,  elear 
that  the  intention  of  the  testator  was  that 
that  sum  should  be  the  amount  of  the  be- 
quest. Courts  are  always  reluctant  to  hold 
a  baqneat  Toid  for  uncertainty,  and  tbey  only 
do  it  ^eii  actually  compelled  to  do  ao  by 
the  language  need.  IngUi  x.  Sailcr'i  Snug 
Barter,  3  Pet  09,  T  L.  ed.  OIT.  If  the 
tator  had  really  intended  that  any  lesa  sum 
than  $5,000  ahonld  be  diapoaed  of  Ij  and 
equally  divided  under  thia  clause  in  his  wiU, 
ha  would  have  said  so. 

Objection  la  also  made  to  the  bequcat  of 
•^  auffldent  aum,  not  to  exceed  three  thoa- 
•and  ($S,ODO]  dollars,  tha  income  to  be  ap- 
plied to  maintain  a  sciiolarahip  In  the  stui^ 
of  medioina,  preferably  In  Georgetown  Unl- 
rereity;  otherwise  in  some  medical  college 
In  the  District,  to  be  known  aa  the  E.  Car- 
roll Morgan  seholarship."  The  first  objee- 
,  tion,  aa  to  the  uncertainty  of  the  amount  of 


ac^larship,  and  It  shall  not  exceed.  In  any 
event,  $3,000.  If  one  can  be  founded,  within 
the  conditions  named  in  the  will,  for  a  lees 
■nm  than  $3,000,  then  that  leaa  sum  only 
can  be  uaed.  The  discretion  to  be  ezerdaed 
hy  the  trustee  in  selecting  the  ooUege  with 
irtiieh  to  connect  the  Baholarship  does  not 
render  the  liequest  void.  The  testator  has, 
lij  this  clause  in  his  will,  himself  expressed 
his  preference  for  Georgetown  College,  If  the 
twliftlanihip  can  be  maintained  in  that  insti- 
tprtfam,  but  Jf  not,  it  Is  to  be  a  seholai^Uiip 


me  medical  eoUega  of  the  Diatrlot  Tbii, 
we  think,  is  not  an  improper  or  uncertain 
diapoalUon  of  tha  beqneat,  or  an  lll^al  pla- 
cing ot  a  discretion  in  the  trustee  under  the 

■  See  A-tty.  Om.  r.  Gleg,  1  Mk.  S0«) 
Attjf.  em.  -r.  Fletcher,  5  L.  J.  Ch.  N.  8.  75, 
2  Perry,  Tr.  «h  ed.  i  721. 

The  last  bequest  objected  to  Is  that  ot 
$5,000,  to  form  a  fund  known  aa  the  E.  Ca^ 
roll  Morgan  fond  or  Boholarahip,  to  be  ap- 
plied as  the  testator  might  thereafter  Indi- 
cate to  hia  truateea,  etc  Thia  haa  been 
declared  void  by  both  courts,  and  no  appeal 
has  been  taken  from  the  judgment  o(  the 
oourt  ot  appeals,  adjudging  that  item  to  be 
void.  That  bequest  being  adjudicated  In- 
valid, the  fund  provided  tor  tiierein  forms 
part  of  Oie  residue  of  the  testator's  eatat^ 
and  passes  under  the  residuary  clause  of  the 
will. 

These  views  call  for  an  affirmance  ot  tha 
Judgment  of  the  court  of  appeals,  with  coats 
to  the  several  parties,  to  be  paid  out  of  the 
residuary  fund,  as  provided  for  b7  the  Judf 
ment  ol  that  court. 

ifflnted. 

{JM  U.  8.  JTI> 
LODISVILLB  ft  N^SHVILLB  RAILBOAD 
GOHPANY,  Plff.  m  Brr^ 

F.  E.  DEER. 

jadsrai'Bt— Jarladlotloa  t»  saratak  4eM 
*■•  BasreaMeBt.— A  state  court  haa  JbiIs- 
dlctloB  to  rendtr  a  valid  Indgmant  In  lar- 
nlahmant  of  a  debt  dee  bj  a  lallwa;  company 
dolDf  bnalnsaa  to  the  atate,  and  psrmaneotlj 
llabl*  thets  tar  aervlee  and  salt,  to  a  noarcsl. 
dent  who  waa  served  br  each  pablleatlan  as 
the  atatatsa  ot  tha  state  prseerib*.* 

[No.  IM.] 

BtAntttedOeoemberH,1908.    DeMedJa^ 
uory  t,  190e. 

IN  ERHOIt  to  tiie  Supreme  Court  of  ths 
State  of  Alabama  to  review  a  judgment 
affirming  a  Judgment  of  the  City  Court  of 
Montgomery,  in  that  state,  in  favor  of  plain- 
tiff  In  an  action  to  recover  a  debt.  In  which 
defendant  set  up  as  a  defense  a  Judgment  of 
a  Florida  court  In  gamlshmmt  of  such  debt 
due  plaintiff,  who  was  a  resident  of  Ala* 
bama,  and  was  served  by  such  publication 
aa  the  Florida  statutes  prescribe.    Revenei. 

The  facta  are  stated  in  the  opinion. 

Mr.  Oeorca  W.  Janes  for  plalntUF  !■ 
error. 

No  oounsd  for  defendant  in  error.  »• 

*  Hr.  Jitstlea  Halates  ddlvered  tiu  ttpl&<  * 
ion  erf  Ilia  eoortt 
This  Is  an  aethm  to  raoovar  a  debt  «4- 


•Bd.  ttot».~F0T  esaea  la  point.  SM  vol.  M, 
CuiL  DIt.  "—*-'■""*.  ■  IM;  VOL  M,  Oaat 
Die  PTooaas.  |  K 
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maarsaaa  oodbt  bkpobteb. 


Oor.l 


;;  mtttod  to  hM  bent  dn  to  tka  ^^ntiff.  Ow 
■  (W«aduit  in  emr.  But  It  vu  ■freed'in 
tttc  trial  court  that  ft  rait  wu  brought  by 
ODA  Bro«k  a^nst  tits  plain  tiff  In  Florida, 
In  vhlch  the  railroad  WMopany,  the  present 
^alntiff  In  error,  was  lunMnoned  aa  gar- 
niilkec^  jodgment  was  recovered  against  the 
latter  as  auch  for  tiie  muh  dow  In  auit,  and 
tbe  sum  paid  by  it  into  court,  all  before  the 
preeent  rait  was  begun.  The  prooeedinga  in 
norlda  were  atrlctly  In  aqcordane*  with  tbe 
lawe  of  that  Btat«.  The  railroad  company 
did  bnaineu  there,  and  was  permanently 
liable  to  Mrrioe  and  suit,  and  the  defend- 
ant, the  present  defendant  in  error,  waa  noti- 
lled  by  auidi  pnblioatian  as  the  statutes  of 
Florida  preaoribed.  He  wai  no^  howarer,  a 
reaidant  of  the  state,  bat  lived  in  Alabama, 
■nd  tbe  suprenM  oonrt  ef  the  latter  state 
afflrmed  a  judgmmt  in  his  favor  cm  the 
ground  that  the  Florida  oourt  had  no  jnris- 
dleUon  to  render  the  jndgmoit  reliod  on  as 
s  detenae.    142  Ala.  — .  40  South.  103T. 

Whaterer  doubts  may  have  been  felt  when 
tiili  ease  was  decided  below  are  disposed  of 
bj  the  reeent  dedsion  In  Barri*  v.  Balk,  1S3 
U.  &  ElE,  49  L.  ed.  10,  23,  28  SnpL  CL  Bep. 
flBS.  There  the  garnishee  was  only  tompo- 
rarily  present  in  Maryland,  where  tbe  first 
Judgment  was  rendered,  and  the  defendant 
in  that  Judgment  was  absent  from  the  state, 
and  aerred  only  as  the  dsfandant  in  error 
was  serred  in  Florida.  Tet  the  Maryland 
Judgment  was  held  valid,  and  a  decision  by 
the  rapreme  court  of  NortJi  Caroliita,  deny- 
ing the  jurisdiction  of  the  Maryland  court, 
was  reversed.  In  the  present  ease  the  rail- 
road company  was  permanently  present  In 
tiie  state  where  It  waa  served.  In  view  of 
the  full  and  recent  disoussion  in  BarrU  v. 
BalJe,  we  think  it  usneeesaarf  to  say  more. 
■•    Judgottnt  fwvertei. 


(»30  U.  a  X7» 

CINCINNATI,  PORTSMOUTH  BIO  SAN- 
DY, ft  POMEROY  PACTJn:  CX)MPANY, 
Flff.  in  Err., 

QEQSGE  W.  BAY  and  William  Bs;. 


t.  BFTor  to   stKte 

tl on— when  rolsed  In  time— eflect  of 
oertlfloate  of  alkte  oonFt.— A  certlflcati 
of  the  blgbest  court  of  a  state  to  tlie  effect 
that  It  Dec«aarll7  consldend  tbe  BMeral 
qneetloD  relied  upon  t*  snatsla  a  writ  of  error 
tmo  tbe  BupTtme  Conrt  of  tbe  United  States, 
wblch  tha  record  allows  wss  railed,  removes 
anj  oblecllon  thst  such  gneatlon  was  raised 
too  tat*  under  the  local  procedure. 

t,  COBtraete— nnlavrfwl  rcatralBta  oa 
iatenlato  Bommarae^lneldcntMl  re- 
■tmlBts.— Th*  Istertsrenee,  If  anr,  with  Jn- 


pennlts  a  suvuialon  of  pannesit  «(  lastsl- 
nenta  of  Hit  porchss*  price  tn  eaae  of  serleae 
eoDpetltlaa  In  tbe  trelcht  and  [isssdij* 
tnUBc  aver  a  loota  between  tve  namail  OWe 
porta  on  tbe  Ohio  itver,  and  requlrea  tlw 
vendon  to  withdraw  from  saeh  conpetltloa 
for  flve  Tears,  Is  too  Inslgnlfleaat  to  render 
the  contract  Invalid  under  the  act  of  Jnlv  X 
18M  (26  Stat,  at  L.  206,  Chap.  WT,  U.  B. 
Camp.  Stat  1901.  p.  BZOO),  as  Impasln(  a 
restraint  on  Interstate  commerce. 
8.  Conlruita— aalKwlBl  restraints  on  In- 

Itlea  of  partles^-A  purchaser  of  river 
crstt  cannot  Invoke  the  antllrust  act  of  July 
3,  1S90  <2e  Stat,  at  I^  209,  cba^  64T.  D.  B. 
Corop.  Stat.  IDOl,  p.  8200),  to  relieve  hte 
from  his  obllsatlon  to  pay  the  purchase  prlca, 
because  of  his  covenant  to  maintain  tbe 
present  trslBc  rates,  wblcb  Is  not  declared  ttr 
the  eontract  to  enter  Into  tba  emslderatlon 
of  the  sale, — eapcclallr  where  the  rates  t^ 
ferred  to  primarily,  If  not  eicluslTely,  relate 
not  to  Interstate,  bnslness. 


TN  EBBOR  to  the  Supreme  Oonrt  of  the 
State  of  Ohio  to  review  a  Judgment 
which  afflrmed  a  judgment  of  the  Cirooil 
Court  of  Lawrence  Coun^,  in  that  statsi 
in  favor  of  plaintiffs  in  an  aetiMi  to  i«- 
cover  the  purchase  price  of  certain  river 
craft,  in  which  the  defendant  alleges  that 
the  contract  of  sale  was  lll^al  onder  tha 
Federal  antitrust  act.     Afflrmed, 

The  facts  are  stated  in  the  opinlOB. 

Jfeeere.  Ledravd  Uaeoln  and  /wHM 
L.  Atuferaon  for  plaintiff  In  error. 

Ifestrt.  Joaepli  Speaoer  Gr«Tdon  and 
Loiorenoa  Jfwnoel^  Jr.,  for  defendant*  in 
error.  ^ 

'Mr.  Justloe  Bolmea  delivered  the  opla-  ' 
ion  of  the  court: 

This  is  an  action  upon  a  contrast,  brought 
by  the  defendants  lu  error  to  recover  an  in- 
stalment of  money  due  by  its  terms.  A  judg- 
ment in  their  favor  was  sustained  by  tlM 
supreme  court  of  the  stato,  although  the 
petition  in  error  to  that  court  set  up  that 
the  contrast  was  illegal  under  the  act  of 
Congress  of  July  2,  1890,  ohap.  047.  24 
Stat  at  L.  209,  U.  S.  Comp.  6Ut.  1901,  p. 
3200.  No  opinion  was  delivered,  but  a 
oertlfleate  that  this  objection  was  relied  up- 
on, and  that  It  necessarily  was  eonsidered, 
waa  made  part  of  the  record  by  that  eeurt 
Therefore  the  present  writ  of  error  prop- 
erly was  allowed.  Tbe  record  shows  that 
the  question  was  raised,  and  the  eertiflcato 
shows  that  it  was  not  treated  aa  having 
been  i»iaed  too  lato  under  tha  local  ^/i^ 
cedonv —  a  point  upon  which  the  state 
court  la  the  judge.    It  is  enough  that  tha 
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Fedaral  qneiticsi  waa  niaad  uid  nawMtrfly 
desided  if  tha  higheet  eonrt  of  tha  aUta. 
fam«ri>  i  M.  Iiu.  Oa.  v.  Dobntp,  ISS  U. 
a  SOI,  47  L.  ed.  S21,  £3  Bup.  Ct  Bap.  fiSS. 
Tht  ooDtraet  waa  an  isdantura  betvwai 
tlie  Fortamautii  ft  Pamarvj  Packet  ( 
fanj,  George  W,  and  William  Bay,  of  the 
firat  part,  aJid  tha  CHndimati,  Fortamouth, 
Big  Saa^,  t  Pomarcy  Packet  Company,  of 
the  lecond  part.  By  thia  inatniment 
parties  ot  the  Srrt  part  sell  to  the  latter 
two  ataamera,  two  daele  bargea,  two  eoal 
flats,  and  $600  in  the  etodc  of  the  Conej 
Illand  Wharf  Boat  Company,  for  (30,500, 
to  be  paid  aa  tiierein  piorided.  The  party 
of  the  second  part  also  agieea  to  pay  to  the 
Bays  f3,S00  annually  in  adranoa  for  five 
yean,  provided,  howevei,  that  in  caae  of 
opposition  to  Ita  boats  by  other  boata  run- 
ning from  Cinciimati  to  Portsmouth,  Ohio, 
«r  to  points  above  PortsmouUi,  not  Includ- 
ing pointa  above  Byraousc,  Ohio,  eanslng  It 
to  oarry  freight  and  paesengers  at  certain 
sotceedingly  low  rat«a,  the  time  of  payment 
m  of  the  instalments  shall  be  postponed  until 
!*  fh»  opposition  has  ceased.  It  la 'further 
agreed  that  if  the  opposition  continues  for 
two  years  without  interruption,  and  no  an- 
nual payment  be  made,  the  Bays  may  can- 
ael  the  agreement. 

It  ia  also  agreed  aa  a  part  of  tbe  con- 
■Ideration  of  .this  agreement"  tiiat  for  Ave 
years  the  parties  of  the  first  part,  or  either 
of  tlwm,  shall  not  be  "engaged  in  running 
or  in  operating,  or  In  any  way  be  interested 
In  any  freight  and  passenger  packet  or 
biuinass,  or  either  of  them,  at  and  from 
Cincinnati,  Ohio,  to  Portsmouth,  Ohio,  and 
intermediate  points;  nor  at  and  from  Ports- 
mouth, Ohio,  to  Cincinnati,  Ohio,  and  in- 
tarmediat*  points;  nor  at  and  from  Byra- 
onse,  Ohio,  or  points  between  Syreeuse  and 
Portsmouth,  Ohio,  to  or  for  points  below 
PortemonUi,  Ohio,"  with  a  qualification  as 
to  the  towing  and  barge  business,  la  long 
as  it  does  not  interfere  with  the  other 
party's  freight  and  passenger  bneinees  from 
PorUmonth  to  Cincinnati.  "It  is  also  un- 
derstood in  this  agreement  that  the  party 
of  Uie  second  part  will  maintain  the  rotes 
«harged  by  the  parties  of  the  flnt  part  on 
buiinees  above  PortsmouUi,  Ohio,  said 
rates,  however,  never  to  exceed  railroad 
rates  between  said  points."  The  last-men- 
tioned covenants,  set  forth  in  this  para- 
graph, are  especially  relied  upon  as  making 
the  contract  illegal,  as  in  restraint  of  trade, 
nis  previously  mentioned  suspension  of  in- 
stalments in  case  of  opposition  rising  to 
ft  certain  height  also  is  referred  to  as  a  com- 
bination to  sid  the  purchaser  in  getting  a 
monopoly  of  river  trade  between  Porta- 
skouth  and  Cincinnati,  including  it  is  said, 
Mme  Kentudcy  ports. 
26  S.  C— 11. 


It  migbt  be  enough,  perhaps,  to  answer 
the  whole  eontention,  that  it  does  not  ap- 
pear on  the  record  that  the  contract  neces- 
sarily oontemplated  commerce  between  the 
states.  It  would  be  an  extravagant  conse- 
quence to  draw  from  Hanley  v.  Kantaa  Oity 
Boutlum  R.  Co.  187  U.  B.  SIT,  47  L.  ed.  3.33, 
83  Bup.  Ct  Rep.  214,— a  case  of  a  state  at- 
tempting to  fix  rates  over  a  railroad  rout« 
passing  outside  its  limita,— tliat  the  con- 
tract was  within  the  Sherman  act  because 
the  boats  referred  to  might  sail  over  soil 
belonging  to  Kentucky  in  passing  between 
two  Ohio  points.  It  may  be  noticed  further 
that  Ohio  equally  has  juriadiction  on  tba  m 
river.  Wedding  v.  ileyler,  192*U.  S.  673,  T 
4S  L.  ed.  670,  66  L.  R.  A.  833,  24  Sup.  Gt. 
Rep.  322.  A  contract  is  not  to  be  assumed 
to  contemplate  unlawful  results  unless  a 
fair  construction  requires  it  upon  the  estab- 
lished facts.  Technically,  perhaps,  there 
might  be  soma  trouble  in  saying  that  the 
supreme  court  of  Ohio  did  not  decide  the 
(see  on  the  ground  that  the  illegality  was 
not  made  out  as  matter  of  fact. 

But  we  do  not  like  to  put  our  dedsltn 
upon  technical  reasoning  where  there  is  at 
least  a  fair  surmise  that  such  reasoning 
does  not  meet  ths  realities  of  the  case. 
We  will  suppose,  then,  that  the  contract 
does  not  leave  commerce  among  the  statea 
nntouobed.  But  even  on  this  supposition  it 
Is  manifest  that  interference  with  such 
conunerce  Is  insignificant  and  incidental, 
and  not  the  dominant  purpose  of  the  con- 
tract,  if  it  actually  was  thought  of  at  alL 
Tlie  route  mentioned  is  between  Ohio  ports. 
The  contract,  in  what  it  especially  contem- 
plates, is  a  domestic  contract,  and,  so  far 
as  it  is  so,  is  shown  to  be  valid  nnder  tbm 
local  law  by  the  docision  of  the  Ohio  court. 
The  chief  and  visible  object  of  Its  provisions 
has  nothing  to  do  with  commerce  among 
the  itetes.  That  which  suspends  payment 
of  instalments  in  case  of  veiy  serious  oppo- 
sition is  security  against  a  losing  bargain, 
not  a  combination  to  gain  a  monopoly. 
The  withdrawal  of  ths  vendors  from  oppo- 
sition for  five  years  is  the  ordinary  inddent 
of  the  sale  of  a  business  and  good  wilL 

It  Is  argued,  to  be  sure,  that  the  last- 
mentioned  covenant  is  Independent  and  not 
connected  with  the  sale  of  the  vessels. 
The  eontraiy  is  manifest  as  a  matter  of 
sense,  and  Is  proved  even  teofanlcally 
by  the  words  "it  is  also  agreed  as  a  part  of 
the  ccmslderatlon  of  this  agreement.''  By 
these  words  the  covenant  not  to  do  businesa 
between  Cincinnati  and  Portsmouth  for  Svs 
years  Is  imported  Inte  the  sale  of  the  shipa, 
and  made  one  of  the  conventional  indue*. 
menta  of  the  purchase.  The  price  is  paU 
not  for  the  vessels  alone,  but  for  tfce  vta- 
sels  with  the  oovenant.     Bo,  still  mon  elsa^ 
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if,  Om  pknilel  butelmeiila  for  Ats  jekra 

kra  paid  for  tha  covenant,  >t  leiwt  in  put. 

^  It  1>  Bald  that  there  Is  no  sale  of  good  wlli. 

m  But  the  covenant  makea  tha  aole^    Freiam- 

■  ably  oil  that  there  wu  to  Mil,  beaide'cer- 

ttun  inetrumenta  of  competition,  wM   the 

eompetition  itself,  and  the  piireb&aera  did 

not  want  the  vendors'  names. 

This  being  our  view  of  the  covenant  In 
question,  whatever  differences  of  opinion 
there  taaj  have  been  vrlth  regard  to  the 
Bcope  of  the  act  of  July  2,  1890,  there  ~ 
been  no  intimation  from  anyone,  we  believe 
that  euch  a  contract,  mode  aa  part  of  the 
Mile  of  a  business,  end  not  aa  a  devloe  to 
control  commerce,  would  fall  within  the  act. 
On  the  eontraiy,  it  bos  been  susgestfid 
peatedly  that  such  a  contract  is  not  within 
the  letter  or  spirit  of  the  statute  ( I7n(te(f 
States  V,  Trans-ilwouH  Fr«ight  A.MO.  168 
U.  S.  280,  329,  41  L.  ed.  1007,  1023,  17  " 
Ct  Rep.  640;  Vmted  Btatea  v.  Joint  Traffio 
Awo.  171  U.  S.  505,  608,  43  U  ed.  269,  — 
19  Sup.  Ct  Rep.  26),  and  It  woe  so  dec 
In  the  case  of  a  patent  [E.  Bem»nt  d  Botta 
T.  Uattonal  Barrow  Oo.  180  U.  S.  70,  92 
40  L.  ed.  loss,  1009,  22  Sup.  CL  Rep.  747) 
It  would  aceomplieh  no  public  purpose,  but 
■imply  would  provide  a  loophole  of  esoape 
to  persona  indined  to  elude  performant 
their  undertaJdngs,  if  the  sole  of  a  busineaa 
and  temporary  withdrawal  of  the  seller, 
Deceasaiy  in  order  to  give  the  aale  effect, 
were  to  be  declared  Illegal  in  every  case 
where  a  nice  scrutiny  eould  discover  that 
tiie  covenant  possibly  might  reach  beyond 
the  state  line.  We  are  of  opinion  that  the 
agreement  before  as  ii  not  made  lll^al  by 
either  of  the  provisions  thua  far  discuioed. 
It  only  ramalna  to  say  a  word  aa  to  the 
agreement  to  maintain  rates.  This  ta  a 
covenant  by  the  purchaser,  the  plaintiff  In 
error.  It  is  not  the  covenant  med  upon. 
It  is  not  declared  to  enter  into  tha  consider- 
ation of  the  sale.  If  necessary,  we  should 
be  astute  to  avoid  allowing  a  par^  to  ea- 
eape  from  U*  just  and  substantially  legal 
undertaking  on  such  a  ground.  The  argu- 
ment on  the  other  side  requires  us  to  Im- 
port a  subordinate  undertaking  of  the  buyer 
Into  the  eonslderation  for  that  which  was 
the  consideration  of  his  debt,  and,  in  that 
roundabout  way,  to  molce  the  debt  unlaw- 
ful. We  shall  not  go  into  aueh  nleetlea  be- 
yond noticing  that  they  are  not  encouraged 
by  the  eases.  Oregon  Steam  Nan,  Oo.  ▼. 
Wtneor,  20  Wall  64,  22  L.  ed.  31G;  Bank 
of  AuMtraUuia  T.  BrtiUat,  6  Moore,  P.  C. 
9  0.  1C2,  eoi ;  Pigoft  Com,  U  Coke,  26b,  27a. 
U  The  plaintiff  in  error  did  business  between 
*  Cincinnati  and  Syracuse,  Ohio,  and  the 
rates  referred  to  must  be  assumed  to  be 
rate*  within  those  pointa.  If  the  eovenant 
had  any  direct  bearing  ea  eommerea  witt 


another  atat*^  irttat  wt  hare  said  raffldent- 
]y  explain*  why  we  de«m  it  insufficient  ta 
make  the  whole  agreement  void. 
Judgment  oj^rmed. 


Appeal— tram  territorial  enpreme  eoan 
-4aoacr  value  of  matter  la  dlspalc— 

Tha  llabllltj  to  a  flne  on  a  Jadsment  of  ouster 
In  quo  warranto  proceedings,  or  the  possible 
effect  of  sneh  Jadgment  Id  sobaegaent  ltd- 
gatlan  over  the  emolumsnts  ot  the  offlce, 
doea  not  moke  the  matter  In  dispute  In  the 
qoo  warranto  praceedlngs  after  the  term  at 
o&ea  ho*  expired  measnreible  tj  some  sum  or 
valoa  In  moncT,  and  thns  bring  the  Judgment 
within  the  Kope  of  the  provlilans  of  the  act 
ot  March  S,  ISas  (28  8Ut  at  L.  44S,  chap. 
USI,*  toT  appsala  from  the  tetrltorlal  nprema 
conrta  t»  the  Supreme  Court  ^  the  Cnlttd 
Slates. 

[No.  229.] 

Submitted   Vovemler  £7,   IB05.       DeeUei 
t,  190S. 


APPBAL  from  the  Supreme  Court  of  tha 
Territory  of  Now  Mexico  to  rwlaw  ■ 
judgment  affirming,  with  slight  modIfla»> 
tions,  a  judgment  of  ouster  In  quo  warranto 
proceedings,  entered  by  the  District  Ocnirt 
of  Bernalillo  Coun^,  in  that  territory,  pur- 
suant to  the  mandate  of  the  territorial  Bn- 
preme  Court  on  a  former  appeal.  Di»- 
mitred  for  lade  of  jurisdiction. 

See  same  ease  below  (N.  M.),  70  Pac.  711] 
m  former  appeaJ,  78  Pao.  201. 

The  facts  are  stated  in  the  opinion. 

iff.  WUUam  B.  CUUera  for  appellant 

Ifr.  Hetll  B.  Field  for  appellee. 

Ur.  Chief  Justice  Fvller  delivered  the 
opinion  of  the  court: 

This  was  a  proceeding  in  quo  warranto, 
brought  in  the  district  court  of  Bernalillo 
county.  New  Mexico,  July  20,  1903,  by  tha 
territory  on  the  relation  of  Jeens  M.  San- 
doval against  Qeorge  F.  Albright,  It  being 
alleged  that  Bandoval  woe  dnly  elected  to 
tha  office  of  assessor  of  Bernalillo  county  for 
the  term  of  two  years  from  the  first  day  of 
January,  1003;  that  he  duly  qualified  and 
entered  on  the  discharge  of  the  duties  of  the 
office;  and  that  he  had  never  resigned,  va- 
cated, or  abandoned  the  office,  and  vnx  alnee 
his  election  and  qualification  had  continued 
to  distdutrge  the  duties  thereof.  It  was  fur- 
ther alleged  that  on  March  23,  IMS,  respond-  9 
It,  Albright,* without  authority  ot  law,? 
unlawfully  usurped  the  office,  and  took  poa- 
•a.  1.  Oomp.  «.  INL  p.  ns. 
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hone,  and  o(  the  boob  wid  jifvt,  and 
other  iDsignia.  of  oSoe,  claJnifiig  oDee  by  rlr- 
taa  M  »  pretooded  appotntiDent  by  tha  board 
of  eoimty  eonuziiuioiien  of  Bem&Iltlo  oomi- 
ty,  made  under  tha  auUiorl^  of  an  act  of 
tha  IcgUlatlve  assembly  of  tha  territory  of 
New  Meneo,  entitled  "An  Act  to  Create 
the  County  of  Sandoval,"  approred  Maich 
10,  IS03,  aa  amended  by  an  act  entitled  "An 
Aet  to  Amend  Section  3  of  an  Aot  Entitled 
'An  Aot  to  Create  the  County  of  SaitdoTal.' " 
approved  Mardi  12,  1903. 

Judgment  waa  rendered  by  the  dlatriet 
aotut  in  favor  ot  Albright,  August  8,  1903, 
and  oarried  to  the  inprerae  court  of  the 
territory,  which  rereraed  the  judgment,  and 
remanded  tiie  eanae  with  directions  to  tlie 
•ourt  below  to  reinstate  it  and  proeaad  in 
aeeordanoa  with  the  viewa  axpressed  in  its 
opinion.  78  Pae.  £H.  Tha  mandate  waa 
filed  below  Ootober  IB,  IMM,  and  on  the  19th 
of  Nonembar  the  diatriot  oonrt  «aitered  judg- 
ment "that  tha  reapondant,  Qeorge  F.  Al- 
bright, has  unlawfully  nsurpad,  and  doea 
mlawfully  usurp,  the  offloe  of  assessor  of 
the  oonn^  of  Bernalillo  and  t«rTitory  of  New 
Haxieo,  from  the  relator,  Jeana  Maria  Saa- 
iani,  the  lawful  incumbent  of  the  said  of- 
flea;  Uiat  the  said  feapmidcdt,  George  F.  Al- 
bright do  henceforth  eeaaa  and  desist  from 
In  any  manner  intaimeddling  with,  or  at- 
tempting to  perform  the  duties,  or  ^wrelse 
the  fnnetions  of,  the  ofltce  of  assessor  of  tha 
eoon^  of  Bernalillo  aforesaid,  and  that  ha 
forthwith  deliver  up  to  tha  relator  the  reo- 
erda,  books,  papera,  and-fumiture,  and  all 
other  things  appertaining  to  the  oflloe  of 
assessor  of  ths  oonnty  of  Bernalillo  and  ter- 
ritory of  New  Mexico,  aa  the  lawful  eneto- 
dian  tbeieof,"  and  for  costs. 

The  case  was  again  carried  to  the  supreme 
oonrt  and  heard  upon  a  motion  to  diimisa 
and  on  the  merita,  and  Febroary  24,  1904, 
ths  eonrt  denied  the  motion  to  dlimisi,  modi- 
fled  the  judgment  of  tlie  district  oonrt  by 
•trlklng  out  the  words  "and  that  he  forth- 
with deliver  up  to  the  relator  the  records, 
^  books,  papers,  furniture,  and  all  other  things 
*  appertaining  to  the  office  oteassessor  of  the 
eonn^  of  Bernalillo  and  territory  of  New 
Mezleo,  as  the  lawful  custodian  thereof," 
and  affirmed  tlie  judgment  as  so  modified. 
79  Pae.  T 19.  On  the  same  day  an  appeal  waa 
allomd  to  this  eonrt,  a  Bupergedeas  bond 
given,  which  was  approved  March  9,  190S, 
and  the  record  was  flled  here  April  17.  The 
case  comes  before  us  on  a  motion  to  dismiss. 

^e  ground  assigned  for  the  moUon  is  the 
■ipiratlmi  of  the  term  of  the  office  of  aseessor 
d  the  eonn^  of  Bernalillo,  and  the  conse- 
qunt  lacJc  of  power  to  grant  appellant  any 
dteetoal  relief.    But  the  same  motion  baa 


afaaajf  beta  ecsisidered  and  denied  iiy  tha 
saprans  eoort  of  the  territory,  and  its  ra- 
newal  here  amount*  to  no  more  thaa  a> 
aasigrmiait  of  error  to  the  action  of  that 
court  in  this  regard,  to  be  passed  on  and 
disposed  of  as  such,  if  otherwise  we  have 
JnrisdieUon  of  the  ease.  If  we  have  not, 
the  appeal  must  be  dismissed,  even  though 
for  reasons  not  put  forward  In  support  of 
the  motion.  The  opinion  of  the  supreme 
court  fully  discussed  the  authorities  on  tha 
subject  of  the  ri^t  to  h&ve  a  review  of  the 
Judgment  on  appeal  after  the  expiration  of 
Uie  term  of  office  involved  in  the  proceeding 
in  quo  warranto.  The  court  refused  to  dis- 
miss the  writt  holding  that  the  statute  (D 
Anne,  chap.  20,  (&),  providing  that.  In 
addition  to  judgment  of  ouster,  fine  and  oosta 
may  be  imposed,  waa  a  part  of  the  common 
Inw  of  the  territory,  and  also  that  the  judg- 
ment might  affect  the  rights  of  Uie  partiea 
in  another  litigation  in  relation  to  the  emol- 
uments of  the  office. 

The  appeal  to  this  eonrt  was  taken  under 
the  statute  of  Maroh  3,  ISSS  (23  Stat,  at  I* 
44S,  chi^).  8t»).'  Bliule  v.  feyser,  149  U.  8. 
M9,  87  L.  ed.  884,  13  Sup.  Ot.  Rep.  MO. 

Both  seetiona  of  that  act  apply  to  easea 
where  there  is  a  matter  In  dispute  measnre- 
eble  1^  some  sum  or  value  in  money,  al> 
though  the  ammmt  is  not  restricted  under 
the  2d  section.  Wathington  A  Q.  R.  Oo.  v. 
IHttriot  of  Ootumbia,  148  U.  S.  227,  36  L. 
ed.  Ml,  13  Sup.  Ct.  Hep.  64;  FarnMiorik 
V.  Ifontona,  129  U.  B.  104,  32  L.  ed. 
618,  9  Bnp.  Ct.  Sep.  S$3.  In  proceedings 
in  quo  warranto,  such  as  those  in  this  case, 
the  alleged  nsurpatiou  Is  the  matter  In  dis- 
pute, and  the  liability  to  a  Sue  on  judgment 
of  ouster  does  not  make  that  matter  meas-  ^ 
nreahle  by  some  sum  or  value  in  money.  As  '• 
in  criminal  oases,*  tJie  fine  is,  'in  the  eya 
of  tlie  law,  a  punishment  for  the  offense  ona- 
mitted,  and  not  the  particular  object  of  the 
suit."  VniUi  Btatu  v.  More,  3  Oiuiab, 
ISO,  174,  2  L.  ed.  397,  402.  Moreover,  appel- 
lant could  hardly  be  allowed  to  invoke  our 
jurisdiction  on  the  ground  that,  if  his  s^ipeal 
were  sustained,  he  might  be  fined  on  a  new 
judgment. 

The  term  of  office  had  expired  before  the 
rendition  ot  judgment  by  the  t«rritorfal 
supreme  eonrt,  and  aa  to  the  effect  of  ths 
Judgment  of  ouster  in  a  suit  to  recover  emol- 
umeuta  lOr  the  past,  that  is  col1at«ral,  even 
though  the  judgment  might  be  conclusive 
in  such  subsequent  action.  1/mo  BngUmi 
Mortg.  Beeur.  Oo.  v.  Oay,  146  D.  8.  123,  30 
L  ed.  640,  12  Sup.  Ct  Rep.  815;  Washing' 
ton  a  a.  R.  Oo.  V.  Dixtriot  of  Oolumtna,  I4C 
U.  S.  227,  38  L.  ed.  OGl,  13  Sup.  Ct  Bep.  84. 

Appeal  disffittaeit. 

■u.  B.  CoDip,  at.  im,  p.  IB. 
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JOHN  W.  BALLMANN,  Plff.  In  Err., 
UNITED  STATEa     (No.  303.) 

WttBein  —  priTlIcse  —  ■  elf-ln  crimina- 
tion.—Tbe  poBBlb[lltT  that  tbe  cash  book 
whose  production  nos  >ought  bj  K  Fedsral 
srand  Jur;  engased  In  Inv estlE&tlDg  the  crim- 
inal IlBlilllt]i  ot  ■  natlooa]  bant  employee  (or 
a  dl9appcara[ic«  of  cash  fram  the  bank  vaulta 
mlgbt  >bov  deatlcg*  Ubelr  to  lead  to  a  charge 
that  Ita  owner,  then  being;  proceeded  acRlnet 
In  tbe  civil  conrti  of  the  state  aa  part;  to  a 
"backet  ibop."  was  an  ahettor  ol  th«  taavi 
person,  or  might  dlBclosa  a  violation  ot  the 
criminal  lani  of  the  state  against  that  form 
ot  gambling,  Justifies  hia  refusal,  nDder  the 
claim  ol  bla  privilege  agalnat  self -Incrimina- 
tion, either  to  produce  tbe  book,  or  to  answer 
qneationl  muilfestlj  Intended  to  prove  possw- 
•lon  or  conttol  aa  a  prellmlnar;  to  calling  lor 
the  book.* 

[Nos.  240,  308.] 

Vo.  HO  arffued  May  8, 1905.  Damdtd  Jan- 
uary t,  1306,  2fo.  308  mtbmittgd  Ifovvm- 
ber  rt,  1905.    DtiM«d  Jaiurary  2,  1906. 

APPEAL  from  tbe  Circuit  Ocmrt  of  tiie 
United  States  (or  the  Sguthom  Dis- 
trict of  Oliio  to  review  a  judgment  denyliig 
a  writ  of  habeaa  corpus  to  inquire  Into  a 
detention  tinder  a  conunitmeut  for  a  con- 
tempt in  the  District  Court  tor  that  Di«- 
triet.     Affirmed.     Also 

IH  EEIROR  to  tbe  District  Court  erf  the 
United  States  for  the  Southern  District 
of  Ohio  to  revieir  such  oommitment.  B«- 
varted. 

The  facts  are  stated  in  the  opinion. 

Metm.  lAwrence  Maxwell,  Jr., 
Tkomaa  P.  Bhaj/,  and  tfill«r  Outealt  for 
appellant  in  No.  240. 

^oluritor  Qeneral  Hoyt  for  appellee. 

iftMtr*.  lAwrenoe  Munvell,  Jr., 
Hlller  Ontcalt,  and  ThomM  T.  Sltar 
for  plaintiff  in  error  In  No.  SOB. 

BoUeitor  Qenerat  Hojtt  for  defendant  in 


•    ■Mr.  Justice  Holmes  deUvered  the  opin- 
ion of  the  court: 

One  of  these  oaiea  ta  a  writ  of  error 
luned  by  this  court  to  tlie  United  BUtes 
district  court  upon  a  }iid(^ent  Gommitting 
the  plaintiff  in  error  for  contempt;  the 
other,  an  appeal  from  the  dronit  eourt  for 
the  same  district  upon  a  judgment  denying 
the  writ  of  haheaa  oorpui,  whidi  waa  applied 
for  on  the  ground  that  the  lama  oommit- 
tnent  was  Told. 


Tbe  mn,  ao  f  ar  aa  material  to  onr  detl-  ^ 

Ion,  Is  aa  follows:  On*April  7,  190S,  BaO-  * 
nann  was  aerved  with  a  subpcena  to  appear 
before  the  grand  jury,  and  to  bring  with  him 
"cash  book,  ledger,  letter-press  copy  book, 
and  all  aheete  showing  transactions  under 
tbe  name  of  A.  Smith  and  A.  Johnson  dur- 
ing the  months  of  December,  1904,  and  Jan- 
uary and  Fd)ruary,  1905."  Ha  appeared 
before  the  grand  jury,  and  on  the  tame  day 
the  grand  jury  reported  his  failure  to  pro- 
duce the  books  and  papers  called  for  by  the 
subpcena.  Tbe  court  entered  an  order  as  of 
that  day,  April  7,  that  he  should  produce  all 
books  and  papers  pertaining  to  his  bosi- 
nesB.  On  April  S  tbe  grand  jury  filed 
charges  of  contempt  against  him,  in  tiiat 
"being  required  by  said  subpcena  to  produce 
a  certain  cash  book  in  use  in  his  buainess" 
he  refused  to  do  so,  and  also  that  he  refused 
to  answer  the  following  questions;  (s) 
"State  what,  on  account  No.  140,  sheet  No. 
1,  on  this  big  ledger  now  In  ose  in  your  busi- 
ness, these  figures  nnder  the  word  'folio,' 
on  the  debit  side  of  the  account,  to  wit: 
No.  349,  349,  340,  349,  349,  and  3fil,  refer 
to."  (b)  "Do  not  these  figures  '34B,'  in 
your  handwriting,  on  account  No.  140,  refer 
to  the  folios  in  your  cosh  book  in  use  in  your 
business  In  January,  19051"  On  the  some 
day,  April  8,  the  court,  after  hearing  evi- 
deuoe,  ordered  Ballmonn  to  produce  the  said 
cosh  book  and  to  answer  the  al>ove  questions 
at  noon  on  April  10,  or  to  be  oommitted  to 
jail  until  oompliance  or  discbarge  by  due 
process  of  law. 

On  April  10  Ballnian  appeared  and  made 
the  following  answers :  "I  have  not  now,  and 
neither  at  tbe  time  of,  nor  at  any  time  iinoe, 
the  service  of  the  first  subpcena  upon  me  In 
this  matter,  have  I  had  in  my  possession  or 
under  my  custody  or  control  tbe  book  refer- 
red to  in  the  order  of  tbe  court  entered  cm 
April  8,  1605,  or  any  book  showing  trans- 
actions under  the  names  of  A.  Smith  or  A. 
Johnson,  and  am  unable  to  produce  the 
same."  "I  decline  to  answer  the  questions 
contained  in  said  order  of  April  8,  1005,  on 
the  ground  that  it  might  tend  to  criminate 
me;  and  in  this  connection  I  produce  oopy 
□f  a  petition  filed  against  me  and  others  by 
Emanuel  Oppenheimer,  in  the  court  of  com- 
mon pleas  of  Hamilton  county,  being  case  ^ 
No.  120,824,  and  I  state  that  there  are  many  A 
other  actions  of  the  same  kind*  pending  ■ 
against  me."  The  petition  referred  to 
charged  Ballman  and  others  with  conduct- 
ing a  scheme  of  gambling  known  aa  a 
"bucket  shop," — erlmlnal  conduct  under  the 
laws  of  Ohio,  tbe  state  where  the  ease  was 
being  tried. 

Tliereupon,  upon  the  same  day,  the  court, 
without  hearing  further  evidence,  reciting 
ita  former  order  and  Ballmonn's  failure  t« 
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•agnpl^  witli  It,  ordcrad  Um  to  be  Impri*- 
Mwd  In  ftceoTdanee  with  tlie  Huna.  Aftei^ 
wftrdB  k  bill  of  exceptions  w>a  Allowed, 
which  Bet  forth  the  proeesdlngB  of  April  8. 
It  appears  that  on  that  day  the  f(M«maii  of 
tiie  grand  juiy  testifled  that  Ballmami  w«4 
Inquired  of  with  referenae  to  the  cash  book, 
and  said  that  there  warn  no  snoh  book.  [It 
Ib  fair  to  read  the  statement  as  meaning  the 
same  a*  his  formal  answer  on  the  lOth,  and 
no  more.)  Other  witnesses  g^ve  evidence 
tending  to  proTe  the  existence  of  a  cash 
book,  although  not,  or  at  least  not  except  by 
very  remote  infereni»,  a  cash  botdc  showing 
transactions  under  the  name  of  A.  Smith  or 
A.  Johnson.  It  also  appears  that  Ball- 
Dunn's  counsel  said  to  tbe  court:  "As  to 
the  book,  we  say  to  your  hcmor  that  we 
haven't  got  It;"  and  alao  handed  the  oourt  a 
paper  from  Ballmann,  reading:  "As  to  the 
questions  asked,  I  refuse  to  answer,  aa  they 
might  tend  to  criminate  me." 

It  appears  to  us,  and  it  hardly  is  denied, 
tliat  the  charge  of  contempt  in  failing  to 
produce  a  book  la  confined,  aa  it  was  taken 
1^  Ballmann's  answer  to  be  confined,  to  a 
failure  to  produce  »  cash  book  showing 
treosaetlons  under  the  name  of  A.  Smith  or 
A.  Johnson.  We  assume  Hiat  the  omnmit- 
ment  was  upon  the  charge  and  the  order  of 
April  S,  not  upon  the  order  entered  aa  of 
Aprfl  7.  Upon  that  assumption  it  might 
be  enough  to  say  that  the  court  was  not 
warranted  in  finding  Ballmann  guilty  by 
any  evidence  which  it  had  before  iL  There 
was  nothing  to  show  that  bis  answer  was 
not  literally  true.  lU  WatU,  190  U.  8.  1, 
SS,  36,  47  li.  ed.  933,  944,  23  Sup.  Ct  Rep. 
718.  But  we  need  not  stop  there.  Suppose 
that  Ballmann  had  In  his  possession  a  book 
which  he  was  prlvil^ed  from  producing, 
and  which  he  wished  not  to  prodoce,  Sup- 
0  pose,  also,  that  he  were  summoned  as  he  was 
A  in  this  case,  and  that  the  book  did  not  show 
•  the  dealinge'described, — he  could  not  be 
eritldsed  veij  severely  for  avoiding.  If  possi- 
ble, the  discrediting  claim  of  privile^:^  by 
aa  answer  literally  exact.  If,  then,  he 
should  be  asked  in  general  terms  to  pro- 
duce his  cash  book,  he  would  not  be  debarred 
from  pleading  his  privilege  by  what  he  had 
said  before.  And  without  any  inclination 
to  enlarge  a  witneea'a  rights  beyond  the 
•etUed  requirements  of  law,  we  think  that 
the  privilege  might  extend  to  any  question, 
the  manifest  object  of  which  was  to  prove 
possession  or  eontrol  as  a  preliminary  to 
eolling  for  the  hook. 

To  determine  whether  the  ease  which  we 
have  supposed  is  the  case  at  bar  we  must 
eonaider  whether  we  can  aee  leasonahle 
grounds  for  believing  that  tba  book  was 
privileged,  or  that  it  was  not, — It  doea  not 
matter  for  our  pnrposea  In  iriilch  form  th* 


qnaaUoB  ia  pnb  tnta  aobjeot  mdar  Iwsw 
tjgatlon,  aceerding  to  ^  grwremuiento 
Btat«ment,  waa  the  eriminal  liahililf  of  anM 
empli^ee  of  a  national  bank  from  the  vanlta 
of  which  a  large  amount  of  cash  had  dia- 
appeared.  The  book  very  possibly  may  hav* 
disclosed  dealings  with  the  person  or  p«t- 
Bons  naturally  suspeoted,  and,  eapecially  ia 
view  of  the  charges  that  Ballmann  kept  a 
"bucket  shop,"  dealings  of  a  nature  likely  ta 
lead  to  a  oharge  that  Ballmann  was  an  abet- 
tor of  the  guilty  man.  If  he  was,  he  woa 
guilty  of  a  misdemeanor  under  Bev.  Stat. 
I  S209,  V.  a  Comp.  Stat.  1901,  p.  34S7, 
and  no  more  bound  to  produce  the  book  than 
to  give  tesUraony  to  the  facts  which  it  dla- 
dosed.  Boj/d  y.  United  Btate*,  116  U.  S. 
616,  2D  L.  ed.  746,  6  Sup.  Ct.  Rep.  624; 
Ootmaelman  v.  Eiteheook,  142  IT.  S.  S47,  35 
L.  ed.  1110,  3  Inters.  Com.  Rep.  816,  12  Ga^ 
Ct.  Hep.  19B. 

Not  Impossibly  Ballmann  took  this  aspect 
of  the  matter  for  granted,  as  one  which 
would  be  perceived  by  the  court  without  his 
disagreeably  emphasizing  his  own  feam. 
But  he  did  call  attention  to  another,  leaa 
likely  to  be  known.  As  we  have  said,  ha  set 
forth  that  there  were  many  proceedings  on 
foot  against  him  aa  par^  to  a  *%acket 
shop,"  and  so  subject  to  the  criminal  law  ol 
the  state  ia  which  the  grand  jury  was  sit- 
ting. According  to  United  Btatei  v.  jSoIhm 
Bank,  1  Pet  100,  7  L.  ed.  69,  ha  was  exon- 
erated from  disclosures  which  would  bare 
exposed  him  to  the  penalties  of  the  state 
law.    See  Jack   v.   Eanaat    (decided   this 

term),  189  U.  S.  372,  SO  L.  ed. ,2SSup.Ct.  , 

Rep.  73.    One  way  or  the  other  we  are  of  • 
opinioi)*that  Ballmann  could  not  be  required  • 
to  produce  his  cosh  book  if  he  set  up  that 
it  would  tend  to  criminate  him. 

But  it  is  said  that  he  did  not  set  it  up, 
but,  on  the  contrary,  denied  the  existence  of 
the  book.  Wo  are  not  of  that  opinion.  We 
think  that  he  was  giving  an  answer  which, 
whether  too  sharp  or  not,  might  be  true 
even  if  he  had  a  cash  book  within  his  eoor 
trol.  His  denial  waa  limited  explicitly,  and 
with  no  disguise  in  the  form  of  statement, 
to  a  cash  book  showing  transactions  under 
the  name  of  A.  Smith  or  A.  Johnson.  It 
oalled  attention  to  the  limit  by  Its  form. 
And  when  thereupcm  he  was  asked  questions, 
the  manifest  meaning  of  which  was  to  fasten 
upon  him  on  admdsslon  that  there  was  a  cash 
book,  he  at  once  declined  to  answer.  Of 
oourse  it  may  be  that  he  declined  because 
he  knew  that  further  answers  would  dlaoloee 
the  falsity  of  hia  first  denial  But  the 
natural  explanation  of  the  claim  of  privi- 
lege is  that  a  cash  book  existed,  that  Ball- 
mann knew  It,  and  that  he  believed  that  If 
produced  it  would  criminate  him  In  one  of 
tlM  two  ways  whloh  we  have  ■t'*-''W^. 
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Nothtag  mon  and  be  uU  ■bant  tin  qnac 
tlonB  u  diatlngabhed  from  Um  prodnsUon 
of  the  bocdc  See  OowtMlnMA  r.  HiftAoooft, 
142  U.  8.  H7,  86  L.  ed.  1110,  S  Intan.  Com. 
Bep.  Bie,  12  Sup.  Ct.  Eep.  19B. 

We  are  aware  that  the  oourti  below  oaine 
to  their  eonolurions  upon  the  auumption 
tlWit  Ballmarm  denied  generallj  tha  posMS- 
•Ion  ol  a.  cash  book,  and  that  he  was  belore 
the  cODTt  for  diaobedienoe  to  an,  order  to 
produce  it.  It  nay  be  that  he  now  Mcapea 
liability  aa  maeh  by  luck  aa  by  desert.  But 
he  it  entitled  to  demand  a  judgment  aooord- 
ing  to  the  record,  and  we  are  of  opinion  tbal^ 
on  the  record,  falrlj  eonitrued,  the  judgment 
of  the  district  ooiirt  shoold  b«  rarersed. 
This  deciBion  make*  any  other  tliAn  formal 
action  npon  the  haheaa  eorpna  unneaeeiaTy, 
and  therefore  the  judgment  of  the  dreuit 
eourt  may  be  affirmed  for  the  pnrpoaa  of 
fpi^^wg  the  oaae. 

Judgment  of  the  DUtriot  Oovrt  maried. 

Judgment  of  the  Oiroitit  OoHrt  afftrmed. 


Ur.   Juatiee   HmvIab   i 


i   Ur.   Justice 
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rSORIA  GAS  A  ELECTBIO  COMPANY, 
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Cnr  OF  PEORIA.  Appetlee. 

ContMMta— eomblBXlon  to  llz  wmm  ratea 
-4S*et  ol.  OJI  rlKht  to  rellet  BCBlaat 
^vBlolpBl  •BtabllabmeBt  of  eoBllaOB- 
toiT  vatea,—  An  acrMment  between  ri*al 
gaa  Mmpanlea  to  fix  the  price  for  faa.  In 
violation  of  the  Illlnola  intltniM  act  of  June 
11,  1861  (111.  Laws  ISSI,  p.  £00),  doe*  not, 
after  tbej  ceaae  to  act  nnder  It,  defeat  their 
rifht  to  Invoke  the  doe  procen  of  law  cl 
of  the  Federal  Constitution  to  prerent  tbi 
enforcement  of  a  municipal  <»4lDanca  which, 
Igr  eatabllahlng  unremnneratlTt  ratea,  has  the 
effect  of  tiklni  prlTsta  property  for  pabllc 
naa  without  Jnst  eompensatloii. 

[No.  88.] 


APPEAL  from  the  GIrealt  Oomt  of  the 
United  States  for  Uie  Northern  DU- 
trict  of  Illinois  to  review  a  judgment  dls- 
luUaing  a  bill  to  leatraln  the  enforoement  of 
■  municipal  ordinance  fixing  gai  rates. 


Statement  by  Ur.  JusUee  Brswert 
This  wma  ■  bill  filed  In  the  circuit  court 
0f  the  United  States  for  tbe  northern  dle- 
trfet  of  nUnols  I7  the  Peori*  Qaa  k  ElMtrie 
Omftaj  to  reftraia  th»  enferoement  of 


ordlnaaes  pawed  by  the  defendant,  fixing 
the  price  of  gaa.  A  decree  was  entered  In 
the  dreuit  court  dismissing  the  bill,  and  the 
case  was  brought  directly  bere,  as  involving 
a  constitutional  question. 

The  facts  are  these:  Prior  to  ISBB  for  a 
period  of  many  years  the  Peoria  Gaslight  A 
Coke  Company  had  manufactured  and  fur- 
nished gaa  to  Uie  dty  of  Peoria  and  its  db- 
izens.  The  business  had  been  profitable 
and  the  atock  was  valuable.  In  1899  the 
plaintiff  oompany  was  organized  to  con- 
struct gaa  works  in  Peoria,  and  that  dty,  by 
ondlnance,  granted  to  it  a  franchise  permit* 
ting  it  to  construct  and  operate  a  gas  plant 
and  lay  mains  along  certain  streets,  etc.  It  § 
is  charged  that  in  order  to  obtain*this  fran-  * 
eblse  the  promoters  of  the  plaintiff  company 
represented  that  it  was  to  be  a  Peoria  com- 
pany and  enterprise,  and  that  it  would  fur- 
nish gaa  at  a  cheaper  rate  than  the  old  com- 
pany i  that  In  tact  it  was  a  scheme  of  certain 
Chicago  capitalists,  who,  as  soon  as  the  ordi- 
nance was  passed  and  the  plant  constructed, 
appeared  as  owners  of  substantially  the  en- 
tire stock.  After  the  new  company  was  or- 
ganised and  its  plant  constructed,  the  two 
companies  became  competitors,  the  competl-. 
tion  being  so  sharp  tliat  in  the  early  summer 
of  1900  the  new  company  lowered  its  price 
to  80  cents  per  thousand  cubic  feet  for  both 
light  and  fuel  gas.  On  July  31,  1900,  after 
a  oonferenoe  between  the  managers  of  the 
tiro  companiee,  both  raised  tlis  rate  to  91-15 
net  for  light  and  T5  cents  net  for  fuel  gas,  to 
take  effect  August  1,  ISOO.  The  announce- 
ments of  this  raise  In  the  rates  were  pub- 
lished In  the  Peoria  papers  on  the  same  day, 
each  announcement  being  in  precisely  the 
same  language.  On  September  4,  1900,  the 
city  passed  an  ordinance  providing  that 
the  maximum  price  for  gas  should  be  Tfi 
cents  per  thousand  cubic  feet,  and  that  the 
gas  to  be  furnished  should  not  be  less  tlian 
eighteen  candle  power. 

On  September  18,  1900,  the  plaintiff  filed 
this  bill  of  complaint,  setting  forth  its  or- 
ganization, the  ordinance  under  which  it 
was  given  authori^  to  occupy  certain  streata 
and  that  of  September  4,  1900;  allied  that 
the  latter  ordinance  was  Invalid,  as  estal^ 
lisliing  a  rate  which  was  not  remunerative^ 
and  in  effect  eonflscatoiy,  and  was  thus  tak- 
ing private  property  for  public  use  without 
just  compensation,  and  depriving  tha  plain- 
tiff of  its  proper^  without  due  process  of 
law.  The  dty  answered,  narrating  the  dr- 
cumstances  attending  the  organUation  of 
tlie  plaintiff  and  the  passage  of  the  ordi- 
nance authorizing  It  to  occupy  the  streets 
and  supply  the  dty  with  gas,  with  the  repre- 
sentation made  at  the  time,  and  claimed  aa 
estoppel  by  reason  tliereof ;  showing  siso  the 
rates  whldi  had  been  the  result  of  oompett 
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tion,  Um  ralsB  In  prise  by  tlw  two  oompa- 
nias,  diarged  that  this  wft«  bj  Agreement  be- 
tween tbe  Gomputlee,  kUeged  that  the  ordl- 
g  Baace  of  Sept«niber  4  wu  poaaed  in  good 
'  fftith  &iid  to*preveut  extortion  by  tbe  eotnp»- 
njei,  and  also  that  the  rata  fixed  was  leeson- 
nble.  While  the  answer  alleged  Chat  the 
fixing  of  the  rates  from  the  lit  of  August 
was  by  agreement  between  the  two  corpora- 
tions, it  did  not.  In  terms,  plead  that  the 
agreement  was  In  TJoIatioo  of  any  particu- 
lar statute. 

By  consent  a  special  commissioner  was  ap- 
pointed to  take  the  proofs  and  report  the 
same,  with  his  findings  and  eonelusions 
thereon.  He  took  an  enormous  amount  of 
teetimony,  the  printed  record  in  this  court 
amounting  to  1,780  pages.  Fran)  it  he 
found  and  reported  that  the  rate  prescribed 
by  the  ordinance  of  September  1  did  not  fur- 
nish ofHupensation,  was  confiscatory  in  its 
effect,  and  therefore  unreasonable.  Ezcep- 
tiooa  were  taken  by  both  sides  to  different 
portiona  of  his  findings  and  oondusions  of 
law.  On  a  hearing  before  the  circuit  court 
tbe  qaottion  of  tike  ressonshleness  of  the 
Tatea  prescribed  was  ignored,  the  court 
lOnnd  that  the  fnorease  in  rat^  on  August 
1,  1900,  wM  tlie  result  of  an  illegal  eom- 
blnatioB  between  the  two  gas  oompanies,  and 
in  violation  of  the  niinoia  antitrust  law  of 
1891,  that,  therefore,  tlie  plaintiff  was  not 
entitled  to  any  relief  against  the  ordinance 
•f  September  4,  and  ontand  a  deoree  dis- 
missing the  bill. 

Tbe  antltmat  aet  of  niinoia^  approred 
Jona  II,  lasi  (Laws  1891,  p.  206),  forbids 
the  anterini*  into  ai^  "|>ool>  trust,  agiea- 
mant,  combination,  confadoratlon,  or  under- 
standing ...  to  r^ulata  or  fix  the 
priee  of  any  article  of  merohaadlse  ot  com- 
modity," and  panishes  the  same  by  fine. 
Sections  C  and  0  ars  as  followsi 

"6.  Any  contract  or  agreement  in  viola- 
tion of  any  prorision  of  the  preceding  se 
tlons  of  this  act  shall  be  absolutely  void. 

"6.  Any  purobaser  of  any  article  or  cos 
modity  from  any  individual,  company,  < 
corporaUon  transacting  business  contrary  to 
any  prorision  of  the  preceding  sections  of 
(bis  act  shall  not  be  liable  for  tbe  price  or 
payment  of  such  article  or  oommodi^,  and 
may  plead  this  act  as  a  defense  to  any  suit 
for  such  price  or  payment." 
M  Subsequently  and  in  1893  another  act 
•  was  pasMd,  wUch  waa>hdd  by  this  court  In 
OonnoUy  t.  Union  8«m«f  Pipe  Co.  184  U. 
S.  MO,  46  li.  ed.  679,  22  Sup.  Ct.  Sep,  431, 
to  constitute  dasa  legislation,  and  to  be 
void.  An  amendment  in  1897  to  the  aet  of 
1091  was  ■object  to  the  aome  objection. 
The  tnprema  court  of  Ulintrfs  bos  since  held 
that  tbs  act  of  1891  was  not  repealed  by 
flw  act  of  1883  or  the  amendmsnt  of  1897, 


and  la  aUU  In  foroe,  P«opU  ta  nL  Akin  ▼. 
Sutler  Btreti  Foundry  A  Iron  Co.  201  m. 
238,  257,  68  N.  B.  349j  OTiooiro,  W.  i  V. 
Coal  Co.  ▼.  Peopls,  214  IlL  421,  464,  73  H. 
E.  770. 

ifMsrs.  E.  0.  BltsheT,  WUliMn  T. 
Abbott,  and  W.  T.  Irwin  for  appellant. 

Mr,  Wlnalov  Evans  for  appellee. 

Ucarra.  Jamtt  Hamilton  LtioUi,  Henry  if, 
Athlon,  and  David  K.  Tone  filed  a  brief  on 
behalf  of  the  eiity  ot  Chicago,  par^  to  an- 
other pending  ease  involving  the  question 
of  the  power  of  cities  In  Illinois  to  fix  the 
price  of  gas. 

Iff.  William  D.  Out&rie  filed  a  brief  on 
behalf  of  Darius  0.  Mills,  party  to  another 
pending  case  involving  the  question  of  power 
of  dties  in  lUinoii  to  fix  the  price  of  gas. 

Mr.  Justice  Brewer  delivered  the  opiif  ? 

D  of  the  court: 

This  ease  was  tried  on  one  tbeoij  and 
decided  on  another.  While  that  does  not 
always  and  necessarily  consUtute  errmr, 
yet,  under  the  circumstances,  as  disclosed  £ 
by  the  record,  we*are  of  opinion  that  lnju»-  * 
tiee  has  probably  resulted,  and  that  thera 
should  be  a  reversal  of  the  decree,  and  • 
further  examination  in  the  drenit  oonrt. 
Ak  statod  in  the  findings  of  the  commission- 
er, the  bill  proceeds  upon  the  theory  that 
the  ordinance  of  Baptember  4,  1000,  in^ 
paired  the  rights  of  oontract  theretofore  ex- 
isting between  tbe  parties,  that  Its  enforce- 
ment would  oonstituta  the  taking  of  private 
property  for  public  use  without  just  com* 
pensation,  that  the  penalties  prescribed  for 
a  violation  of  the  ordinance  ware  exorbitant 
and  not  sanctioned  by  the  laws  of  the  state 
of  Illinois,  while  the  answer  justified  the 
provisions  of  the  ordinance  by  the  state- 
ments and  representations  made  t^  ths 
stockholders  in  the  company  to  the  city 
council  at  the  time  tlte  plaintiff's  franchise 
was  sought)  and  allied  that  the  rate  ther^ 
in  fixed  was  reasonable.  On  these  questions 
the  stress  of  the  controversy  was  rested. 
The  court  entirely  ignored  them,  and  placed 
ita  decision  on  the  single  ground  that  the 
two  companies  had,  by  agreement^  attempted 
to  fix  their  prices,  and  therefore  came  with- 
in the  scope  of  the  niinois  antitnist  law,-^ 
an  act  which  had  not  been  in  terms  referred 
to  either  in  the  pleadings  or  the  report  of 
Uie  master. 

There  was  no  positive  evidence,  and  no 
finding  by  the  commissioner,  of  an  agree- 
ment between  the  two  companies,  and  whiles 
from  their  action,  an  inference  might  ba 
drawn  that  thty  had  entered  into  some 
agreement  in  respect  to  rates  on  August  1, 
1900,  neither  its  terms,  scope,  nor  duration 
wars  shown.    It  also  appears  from  the  tea- 
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timony  that  thkt  rata  waa  conUnned.  bj  Ue 
old  compai^  odIj  nntU  Januaiy  1,  1001, 
when  an  even  raU  of  (1  par  thoaaand  waa 

•atablished,  and  that  thia  lattar  rate  was, 
on  SepUmber  1,  1901,  alio  established  by 
the  new  company, — the  plaintiff  herein. 
Whether  thii  action  of  the  new  company  In 
adopting  the  rata  which  had  been  kept  in 
force  by  the  old  company  aince  January  1, 
1901,  was  tbe  result  of  agreement,  or  an  In- 
dependent act  on  its  part,  Is  not  shown.  It 
appears  further  that  in  October,  IBOI,  the 
plaintiff  entered  into  a  contract  with  the 
old  company  to  supply  it  with  gas  for  the 
>  use  of  its  customers,  and  that,  the  latter 
•  eompany  desisting* temporarily  from  manu- 
facture, this  contract  continued  in  force  un- 
tU  August  IS,  1002;  but  this  waa  found  by 
the  commissioner  to  hare  been  a  purely  pri- 
vate businesa  arrangement  between  the  com- 
panies, and  without  relation  to  the  oharges 
made  by  either  to  its  oustomers.  Doubt- 
lew  it,  together  with  the  eridence  of  changes 
ia  holding  of  stock,  tended  to  show  at  least 
%  cessation  of  competition  between  the  two 
oompanies,  if  not  of  a  unity  of  control  or 
agreement  between  them. 

V/e  shall  assume  that  there  waa  testimony 
from  which  the  court  justly  found  that  the 
rates  announced  on  August  1  were  fixed  hy 
an  agreement  between  the  two  companies. 
We  shall  also  assume,  though  without  de- 
dding,  that  while  that  agreement  was  in 
force  and  the  parties  were  acting  under  it. 
neither  could  recorer  for  tiie  gas  that  it  fur- 
nished, nor  could  this  plaintiff  question  the 
validity  of  the  ordinance  of  September  4. 
But  although  the  stringent  provisions  of  the 
Illinois  antitrust  law  may  apply  to  the  case 
of  an  agreement  between  two  gaa  companies, 
fixing  the  price  of  gas,  and  even  If,  while  the 
parties  are  proceeding  under  it,  any  party 
receiving  gas  may  avoid  payment  therefor  on 
that  ground,  and  the  city  likewise  be  up- 
lield  in  nn  ordinance  establishing  maximum 
rates  which  are  not  remunerative,  yet  the 
n^ftklng  of  such  an  agreement  does  not  sub- 
ject the  companies  to  a  perpetual  penalty. 
Parties  making  an  agreement,  unlawful  by 
the  antitrust  act,  may,  while  the  agreement 
ia  in  force,  be  subject  to  its  penalties;  but, 
whenever  tiiey  cease  to  act  under  it,  the 
penalties  also  cease.  The  punishment  ad- 
heres to  the  offense,  and  stops  when  the  of- 
fense itself  stops.  Now  it  is  in  evidence 
that  the  prices  were  clianged  by  the  old 
company  on  the  1st  of  January,  1901  (five 
months  after  the  alleged  agreement  for  a 
uniform  rate),  and  that  for  months  there- 
after each  company  was  charging  a  different 
rato;  but  the  decree  was  one  of  absolute  dis- 
missal,—an  adjudication  that  the  ordinance 
of  September  4  waa  valid, —  an  adjudication 
which  became  re*  jwdioata  tot  all  future 


litigation;  and  this  In  the  face  of  the  find- 
ing by  the  eomLmlssioner,  undisturbed  bj  the 
court,  that  the  latea  established  by  it  an  I- 
not  remnnerative,*and  thus  work  a  gradual  • 
oonftseation  of  tba  property  belonging  to  tlie 
plaintiff. 

We  think  that  under  the  eircumstancet 
the  decree  should  be  reversed  and  the  ease 
remanded  with  Instructions  either  to  refer 
it  to  a  commissioner  for  further  findings, 
with  leave  to  take  additional  testimony,  if 
that  be  deemed  necessary,  showing  the  terms 
and  duration  of  the  alleged  agreement  be- 
tween the  two  companies  snd  how  far  it  waa 
acted  upon  by  them,  or  that  the  court  should 
itself  undertake  this  investigation  and  mako 
like   '    "■ 


t2oo  u.a,  in 
CALVIN  E.  NUTT,  Julia  W.  Nutt,  and 
Lilly  N.  Ward,  fiffs.  bi  Err., 

S.  PRENTISS  ENUT  and  JohnS.  Nntt,Ad- 
mlniatratOT  de  honia  non  o.  t.  a.  Of  tht 
EsUte  of  Ealler  Nutt,  Deceased. 

1.  Error  to  atatc  eonrt— VedersI  qnea- 
IIOB. — A  [tsrtr  who  Inatata  that  a  Jadsment 
cannot  b«  rendered  Bsalnst  him  conslstentlj 
with  tlis  ststatea  of  the  United  State*  may  be 
fairly  held,  wltmn  the  mesnlnc  of  TJ.  B. 
Rev.  Btat  I  709.  U.  8.  Comp.  Btat.  ISOl,  p. 
BTS,  proTldinc  for  writs  of  ertor  from  the 
Supreme  Court  ol  tba  United  State*  to  ths 
■tste  coorls,  to  assett  a  rlEht  and  Immnnfty 
nnder  such  ststutes,  although  the;  maj  Qat 
give  the  pirt7  himself  a  pfcsonal  or  afllrma- 
tlve  rlxht  that  coald  be  enforced  bj  direct 
salt  against  his  sdverserj. 

Z.  Claln*— Acalaat  Cnlted  Katce  —- 
■iKnucBt  before  allowance. —  Bo  far  as 
the  contract  for  the  prosecution  of  a  elsln 
agslnat  the  United  States  makes  the  payment 
of  the  eompensstloa  for  esrvlces  rendered 
theraander  a  Hen  upon  the  claim  and  upon 
an;  draft,  monc;,  or  evidence  of  Indebtedness 
which  mi;  be  Issued  thcFeon,  It  Is  repugnant 
to  D.  a.  Bev.  Stat.,  |  34TT,  U.  S.  Comp. 
BtaL  1901,  p.  2320,  annulling  asalgnoient*  of 
SDCh  clslms  or  of  an;  part  or  Interest  therein, 
made  In  advance  of   the  allowance  of  the 

a.  dKlme— ■vafDBt  Dulled  Statea— ooas- 
penaatloa  for  pro*  con  (Ion— elf  cot  at 
vnlSTTfal  ■■alarnment.— Tht  lllegalltr, 
under  H.  B.  Rev.  Stat  |  84TT,  TT.  8.  Comp. 
Btat.  1901,  p.  2S2a,  of  a  clsuaa  In  a  contract 
for  the  prosecution  of  a  claim  against  the 
United  States,  making  the  parment  of  cou- 
pansatlon  foi  the  service*  rendered  thereunder 
a  lien  upon  the  claim  and  upon  an;  draft, 
moaejr,  or  evidence  of  Indebtedness  that  mar 
be  lasaed  thereon,  doe*  not  Invalidate  ao  ninek 
of  the  contract  aa  provide*  for  the  payment 
for  sneh  services  of  a  sum  equal  to  one  third 
of  the  smount  all  owed  on  tbs  elalst. 


[No.7».] 

I   In    point,    see   vol.    <f, 
_s,  II  &9I. 
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Argtttd  VomdiBm-  £9,  1905.    DaeU^d  Jam- 
txiry  t,  190e. 

IN  BKKOR  to  tho  Saprema  Gonrt  o(  the 
SUt«  of  MisBissIppi  to  review  *  deorM 
-wbich  aiGrmed  a  deoree  of  the  dumoer; 
Court  of  Adams  County,  in  that  state,  en- 
fordng  a  claim  for  compeuBation  for  servieee 
in  prosecuting  a  claim  against  the  United 
Eta  tea.     Affirmed. 

See  aame  case  below,  S4  Miaa.  466,  36  So. 
689;  cm  first  appeal,  83  Uiaa.  365,  102  Am. 
St  Rep.  45!!,  35  So.  686. 

Tbe  facta  are  stated  in  the  opinion. 

Iff,  A.  8.  WorthlnctoB  for  plaintifls 

JfMers.  Fiwderlo  D.  UoKenBej',  John 
Spalding  Fiatmary,  T.  0.  Oatehing§,  and 
0,  W,  OattAiaga  for  defendants  in  error. 

Mr.  JusUca  HarlKS  delivered  the  opin- 
M  ion  of  the  court: 

•  *Tbls  snit  was  brought  in  the  chancery 
court  of  Adams  county,  Mississippi,  the 
plaintiff  being  S.  Prentiss  Knut,  a  defendant 
In  error,  and  tiia  defendants  being  the  ad- 
minietnttor,  heirs,  and  deriaeea  of  Haller 
Nutt,  deeeaaed. 

It  waa  baaed  upon  a  written  contract  be- 
tween the  late  Jamea  W.  Denver  and  the 
(then)  executrix  of  Haller  Nutt,  deceased, 
as  follows;  "That  tbe  party  of  the  first  pert 
(Denver)  agrees  to  take  esolueiye  cliarge 
and  control  of  a  certain  claim  which  the 
par^  of  tbe  aecond  part  (eieeutilz  of  Nutt'a 
«atat«)  holds  against  the  government  of  the 
tJnited  States,  for  the  use  of  property  and 
for  property  of  which  the  said  Haller  Nutt 
and  his  estate  was  deprived  by  the  acta 
«f  ofBoera,  soldjen,  and  emplcyeea  of  tbe 
United  Slates  in  Louisiana  and  Mississippi, 
in  the  years  1B63,  1S64,  and  IS66,  amount- 
ing to  one  million  of  dollars,  more  or  less, 
and  to  prosecute  the  same  before  any  of  the 
eourts  of  the  United  States,  and  upon  appeal 
to  tbe  Supreme  Court  of  tiie  United  States, 
or  before  any  of  the  departments  of  govern- 
ment, or  before  the  Congress  of  tlie  Unitei] 
States,  or  before  any  offloer  or  eommisEion 
or  convention  specially  authorized  to  take 
eognizanee  of  said  claim,  or  through  any 
diplomatic  n^otlatlons  as  may  be  deemed 
by  him  for  the  best  interests  of  the  party 
of  the  second  port.  And  in  considemtion 
tlierefor  the  party  of  the  second  part  agrees 
to  pay  the  party  of  the  first  part  a  sum  equal 
to  331  per  cent  of  tbe  amonnt  which  may 
be  allowed  on  said  claim,  the  payment  of 
which  is  hereby  made  a  lieu  upon  said  claim 
and  upon  any  draft,  money,  or  evidence  of 
2  indebtedness  whidi  may  be  issued  thereon. 

•  ThiM  agreement*  not  to  be  affected  t^  any 
■arrlQes  performed  by  the  claimant,  or  by 
KBj  other  agents  or  attomcTS  employed  by 


bfm.  AH  eocpense*  of  prinUn^  eosts  of 
court,  md  commission  fees  foe  tddng  te» 
^mony,  are  to  be  charged  to  tbe  party  of  the 
second  part,  and  the  party  of  the  seomd 
part  agrees  to  execute  from  time  to  time 
snob  powers  of  attorney  aa  may  be  eon- 
venient  or  neceseary  for  the  sacceasful 
prosecution  and  collection  of  said  claim. 
No  revocation  of  any  authority  conferred 
on  the  party  of  the  first  part  hy  this  agree- 
ment, or  any  power  of  attorney  relating  to 
tlie  business  covered  by  the  same,  to  be 

On  the  same  day  the  executrix  of  Nutt 
executed  to  Denver  a  power  of  attorney, 
constituting  tlie  latter  her  attorney  "irrev* 
ocithle,"  for  tier  and  in  her  name  and  stead 
"to  prosecute  a  certain  claim  against  the 
government  of  the  United  States,  for  prop- 
erty used  and  for  property  of  which  aald 
Haller  Nutt  and  his  estate  was  deprived  by 
United  States  offloers,  soldiers,  and  employ- 
ees in  Louisiana  and  Mississippi,  amount- 
ing to  81.000,000,  more  or  lees,  before  any 
court  of  the  United  Statee,  or  before  any 
of  the  departments  of  the  government,  or 
before  the  Congress  of  the  United  States, 
or  before  any  officer  or  commlselon  or  con- 
vention specially  authorized  to  take  cog- 
nizance of  said  claim,  or  through  any  diplo- 
matic negotiations,  to  collect  the  same;  and 
from  time  to  time  to  furnish  any  further 
evidence  necessary,  or  that  may  be  demand- 
ed, giving  and  granting  to  my  said  attorney 
full  power  and  authority  to  do  and  perform 
all  and  every  act  and  thing  whataoever 
requisite  and  necessary  to  be  done  In  and 
about  the  premises,  as  fully  to  all  Intanta 
and  purpooea  aa  I  might  or  could  do  if  per- 
sonally present  at  the  doing  thereof,  witli 
full  power  of  substitution  and  revocation, 
and  to  reoeipt  and  sign  all  vouchers  and 
bonda  of  Indemnity  or  appeal,  and  to  in- 
dorse all  drafts  and  vouoliers  in  my  name, 
either  by  or  without  Indicating  it  is  done 
by  procuration,  which  may  be  requisite  in 
the  prosecution  or  collection  of  said  daim, 
hereby  ratifying  and  confirming  all  that 
my  said  attorney  or  his  substitute  may  or 
shall  lawfully  do,  or  cause  to  be  done  by 
virtue  hereof."  le 

'The  petition  shows,  and  It  is  not  disputed,  ■ 
that  the  plaintiff  aucceeded  to  all  the  rights, 
whatever  they  were,  of  D«9)ver  under  the 
above  contract,  and  that,  aa  the  result  of 
his  labors,  Ctmgress  at  different  tlmea  ap- 
propriated, on  account  of  the  Nutt  daim, 
tbe  sums  of  t3S,GS6.17  and  «8g,B99.8S.  £S 
Stat,  at  L.  680,  chap.  237,  82  Stat,  at  L.  212, 
chap.  887.  Prior  to  the  bringing  of  the 
preaent  suit  the  plaintiff  had  received  his 
"due  share"  of  the  first  appropriation,  bttt 
has  not  received  his  full  part  of  the  laat  (me. 
Ha  therefore  Bought  payment.  In  aoeordanos 
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wiUk  the  oontraot,  for  the  beJuiae.dna  him 
on  account  of  the  said  mm  of  (89,999^8, 
appropriated  to  and  received  tsf  ths  Nntt 

The  plaintiff  HnbBeqnently  amended  hla 
petition,  and  asked  that,  in  ths  erent  of  hli 
not  being  entitled  to  oompenaatlon  under 
the  Denrer  contract,  he  bftve  judgment  for 
■nch  mm  aa  bis  ■errloea  were  reaaooabl? 
worth,  which  he  alle^  to  be  f30,000. 

Smoo  of  the  defendant*  bj  thair  anawera 
put  the  plaintiff  upon  proof  of  hla  oaaa,  but 
■nbmitted  to  the  court  the  queation  of  tlie 
reasonableneM  of  his  claim  for  fees. 

Thice  of  the  defendants,  while  not  deny- 
ing that  plaintiff  had  been  recognized  by 
the  executrix  and  subsequent  adminlatra- 
tors  of  Nntt'a  estate  aa  the  attorney  of  rec- 
ord against  Uie  United  States  gorerimient, 
yat  danied  any  legal  liahllity  of  the  estate 
hy  reason  of  such  recognition.  They 
•Terred  that  "the  original  contract  and  pow- 
M  of  attorney,  aa  assignee  of  which  peti- 
tioner daima  to  reoover  from  tha  present 
administrator  33  1/3  per  cent  of  said  sum 
of  $89,9BS.88,  were  contrary  to  good  morals 
and  public  policy,  were  null  and  rold,  bo 
far  as  they  undertook  to  vest  a  right  to  a 
contingent  fee  In  said  Denver,  and  conferred 
upon  saJd  Denver  no  rights  for  the  recovery 
of  any  fee  against  thla  estate  which  a  court 
would  recognize  and  enforce.  And  respond- 
ents further  charge  tnat  said  petitioner,  as 
assignee  of  said  Denver,  occupies  no  better 
position  than  his  assignor  had,  end  that  as 
such  assignee  he  has  no  standing  In  this 
court  for  tlie  enforcement  of  said  void  con- 
tract,  or  for  the  anforoemcnt  of  any  claim 
«  whatever  for  professional  services  rendered 
^  bj  him,  or  alleged  to  have  been  rendered  by 
*  him,  in  behalf  of  aaJd'eetate,  In  connection 
with  said  daim  against  the  United  States 
government." 

Upon  the  flnal  hearing  of  the  ease  In  the 
eourt  of  original  Jurisdiction  the  chancellor 
rendered  a  decree  holding  that  the  Denver 
contract  was  "viola.tive  of  the  United  States 
statute  laws,  and  bdng  further  of  the  opin- 
ion that  oomplainaat.  In  Uie  prosecution 
of  aaid  claim  under  said  contract  before  the 
Congress  of  the  United  States,  in  procuring 
and  attempting  to  procure  appropriations 
for  the  payment  thereof,  did  procure  persou- 
kl  ■olleitations  to  be  made  of  members  of 
Congress  of  the  United  Statea  in  hehalf  of 
said  claim,  and,  for  Uie  reasons  stated,  is 
not  entitled  to  the  relief  prayed  for  in  his 
petition,  doth  order,  adjudge,  and  decree 
that  complainant's  petition  be  and  the  same 
la  hereby  dismissed  at  hia  cost,  for  which 
let  execution  Issue." 

Upon  appeal  to  tha  supreme  court  of  Mis- 
sissippi the  judgment  was  revened,  and  that 
eourt,  proceeding  to  render  such  decree  as, 


in  Its  opinion,  should  h^ve  been  T«tdere^ 
adjudged  that  the  plaintiff  was  entitled  "to 
his  pn^r  for  S3  1/3  per  oentum  of  tha 
amount  collected  by  the  administrator 
(V8S,BS3.83),  in  full  for  any  advances  mada 
by  him  and  all  services,"  less  any  payments 
made.  83  Miss.  385,  102  Am.  St.  Rep.  452, 
36  So.  esQ.  The  cause  was  remanded  (or  an 
account  to  be  taken  and  for  an  order  direct- 
ing tha  administrator  to  pay  to  Enut  any 
balance  of  that  per  cent  unpaid.  The  ac- 
counting was  had  in  the  inferior  sta.te  courts 
Knut  being  charged  with  $10,000  paid  on 
June  10th,  1902,  and  allowed  inUieat.  Tha 
result  was  a  decree  that  the  plaintiff  have 
and  receive  from  the  administrator  of  Eal- 
ler  Nutt's  estate  the  sum  of  $22,143.30,  with 
S  per  cent  interest.  That  decree,  upon  ap- 
peal, was  affirmed  by  the  supreme  court  of 
Miasisslppl.  JJ 

*  The  first  question  is  one  of  the  Jnrisdl»  • 
tion  of  this  court.  The  present  plnintiffa 
in  error  based  their  defense  in  part  upon 
!  3477  of  Uie  Revised  Statutes  (U.  8. 
Comp.  Stat.  1901,  p.  2320),t  which  declares 
absolutely  null  and  void  certain  transfers 
and  assignments  of  claims  against  the 
United  States.  They  insisted  that  the  con- 
tract sued  on  was  in  violation  of  that  stat- 
ute; and  that  they  and  the  estate  of  Nutt 
were  protected  by  its  provisions  against  any 
judgment  whatever  in  favor  of  the  plaintiff. 
In  every  substantial  sense,  therefore,  they 
asserted  a  right  and  immunity  under  a  stat- 
ute of  the  United  States,  and  such  right  and 
immunity  was  denied  to  them  by  the  sn>  a 
preme  eourt  of  Mississippi.  That  courfex-  • 
pressljT  adjudged  that  the  contract  was  not. 
on  Its  face,  in  violation  of  the  statutes  of 
the  United  States,  and  could  legally  be  the 
basis  of  a  valid  claim  against  tlie  Nutt 
estate.  The  case,  so  far  as  our  jurisdic- 
tion is  concerned,  Is  therefore  within  {  70S 
of  the  Revised  Statutes  (U.  B.  Comp.  Btat 


t"l  S4T7.  All  transftra  sod  ssslgnmenta  made 
of  SI17  claim  apon  tbe  tJalted  States,  or  of  any 
part  or  shnre  thereof,  or  lnlercBt  therein, 
whether  abeolntc  or  eondltlonsl,  and  whatever 
roS7  b«  the  consideration  therefor,  and  all  pow- 
ers of  attomer,  orden.  or  other  anthoiltlea  for  r» 
eefvins  payment  of  anj  sach  clslm.  or  of  snr 
part  or  share  tharaot,  shall  be  absolntely  nnU 
and  void  unless  they  are  (rselr  mads  and  exs- 
anted  In  the  presence  of  at  least  two  attesthui 
witnesses,  after  the  ailowsnoe  of  laoh  a  slalm, 
the  aioartslnmant  of  the  amoont  dne,  and  the  t» 
suing  of  a  warrant  for  the  payment  tbereoL 
Bach  transfers,  anlgnments,  and  powers  of  a^ 
torney  must  recite  tha  warraat  for  psyineDti 
and  must  be  sckaowledged  t>7  the  person  msMn( 
them  before  an  oDeer  having  sathorlty  to  taka 
acknowledgments  of  deeds,  and  shall  be  certl- 
fled  by  the  oDcer ;  aad  It  must  appear  by  ths 
certlflcate  that  the  offlcer,  at  the  tins  of  tha  ac- 
knowledgment,  read  and  tally  explslaed  the 
transfer,  ssslgnment,  or  warrant  of  s" 
to  the  person  acknowledgliig  the  sami 
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leoi,  p.  B7S},  vMdi  ftuUmiliM  thia  eonit 
to  re-enuDina  tlitt  lliul  judgmsnt  of  tlu 
Ughaat  court  of  *  it«ta,  "^rhere  Bny  title, 
right,  privilege  or  ImmuiitT"  Is  claimed 
under  »  it^tute  of  tb  United  States,  and 
tlie  decision  !•  agaiiut  auch  title,  right, 
privilege,  or  immnnity  epedally  aet  np  or 
elaimed.  A  p&rtj  who  iiudBts  tiut  a  Judg- 
ment cannot  be  rendered  agmiaet  him  con- 
sistently nitli  the  atstutes  of  the  United 
States  majr  be  fairly  held,  within  the  n 
Ing  of  S  708,  to  Msert  &  ri{^t  and  inuntntity 
nnder  aooh  atatutea,  although  the  atatutee 
may  not  give  the  parir  himself  a  psr- 
•oual  or  affirmative  right  that  could  be  en- 
forced by  direct  ault  agaJnat  hia  adversary. 
Such  haa  been  the  riew  taken  in  many  easea 
where  the  authority  of  thfa  court  to  review 
the  final  judgment  of  the  atate  court*  waa 
InTolred.  Logan  Count]/  Sat.  Battk  ▼.  Toton- 
*end,  130  U.  &  Q7,  72,  36  L.  ed.  107,  110, 
II  Sup:  Ct.  Bep.  496;  Dubuque  A  B.  O. 
R.  Co.  T.  Riokmond,  IG  Wall.  3,  21  L.  ed. 
118;  StDope  t.  LefjlnffioeU,  105  U.  S.  3,  ea 
L.  od.  039i  AiMlerton  v.  Oarkint,  13B  U.  S. 
463,  486,  34  L.  ed.  272,  274,  10  Sup.  Ct.  Rep. 
90S;  MoNuUa  v.  Loehridg;  141  U.  B.  327, 
85  L.  ed.  70a,  12  Sup.  Ct.  Itep.  11;  liet- 
ropolittui  Sat.  Bank  t.  OUtggett,  141  U.  S, 
620,  3S  L.  ed.  841,  12  Sup.  Ct.  Sep.  60; 
MeCormiek  v.  Market  Vat.  Ba.nk,  IBS  U.  S. 
G38,  646,  41  L.  ed.  BI7,  820,  17  Sup.  Ct.  Rep. 
433;  California  Sat.  Bank  v.  Kennedy,  167 
V.  S.  362,  42  L.  mL  168,  17  Sup.  CL  Bep. 
831. 

We  perceive  no  sufficient  reason  to  modify 
the  views  expressed  in  those  caaea  aa  to  our 
jnriadiction.  It  is  true  there  are  aome  cases 
which,  it  is  contended,  justify  a  oontraiy 
view.  We  will  not  now  atop  to  examine 
thoae  easea  uarronly,  and  to  declare  where- 
in they  may  be  in  conflict  with  the  cases 
above  cited.  Suffice  it  to  aay  that,  upon  a 
careful  reconsideration  of  the  whole  subject, 
and  after  reviewing  all  the  oasca  bearing  up- 
on the  precise  question  of  jurisdiction  now 
before  us,  we  reafflrm  the  views  espreeaed  in 
the  above-cited  cases,  aa  demanded  by  the 
statutes  regulating  the  jurisdiction  of  this 

We  now  come  to  the  merits  of  the  case 
aa  affected  by  S  3477  of  the  Revised  Stat- 
utes (U.  S.  Coup.  Stat.  IDOl,  p.  2320).  That 
section,  OS  we  have  seen,  declarea  null  and 
9  void  all  transfers  and  assignments  of  a 
>  claim  upon  the  United  States,  or  of  any  part 
or  sliare  thereof,  or  any  intereat  therein, 
whether  absolute  or  conditional,  and  what- 
ever may  be  the  conalderation  thereof,  and 
all  powers  of  attorney,  orders,  or  other  au- 
thoritiea  for  receiving  payment  of  any  auch 
claim,  or  of  any  part  or  share  thereof,  un- 
less they  are  freely  made  and  executed  after 
the  allowance  of  the  claim,  the  aacertaln- 


memt  of  tbe  amount  du^  and  tha  isanl^ 
of  a  warrant  for  the  payment  tbereoL  Thts 
statute  haa  been  Qie  subject  of  esaminatiim 
In  many  eases.  Bpofford  v.  Kith,  S7  U.  B. 
484,  24  L.  mL  1032;  United  Etatet  v.  GiOia, 
06  U.  S.  407,  24  L.  ed.  SOS;  Erwin  v.  United 
State*.  97  U.  a  302,  24  L.  ed.  1069;  Oood- 
man  v.  Sib!aok,  102  U.  S.  656,  28  L.  ed. 
229;  BaU  v.  EaUell,  ISI  D.  S.  72,  40  L.  ed. 
622,  15  Sup.  CL  Rep.  654;  Freedman'i  8av. 
a  T.  Co.  V.  Bhepherd,  127  U.  S.  404,  32  L. 
ed.  163,  8  Sup.  Ct  Rep.  1250;  Hoblt  ▼. 
XoLean,  117  U.  S.  567,  20  L.  ed.  040,  6  Sup. 
Ct.  Rep.  870;  fit.  Paul  A  D.  R.  Co.  v.  United 
Slate*.  112  U.  8.  733,  28  L.  ed.  SSI,  S  Sup. 
Ct.  Hep.  3QB;  BaiUy  v.  Vmted  State*,  100 
U.  S.  440,  27  L.  ed.  000,  3  Sup.  Ct.  Rep. 
270;  Prioa  v.  Forre*t.  173  U.  S.  410,  43  L. 
ed.  740,  19  Sup.  Ct  Rep.  434. 

If  r^ard  be  had  to  the  worda  as  well  aa 
to  the  meaning  of  the  statute,  as  declared  in 
former  cases,  it  would  aeem  clear  that  the 
contract  in  question  waa,  in  some  important 
particulars,  null  and  void  upon  its  face.  Wa 
have  in  mind  that  elauae  making  the  pay- 
ment of  the  attomey'a  compenaatlon  a  lien 
upon  the  claim  asserted  againat  the  govern* 
ment,  and  upon  any  draft,  money,  or  evi- 
dence of  indebtedneaa  iasued  thereon.  In 
giving  that  lien  from  the  outaet,  before  the 
allowance  of  the  claim,  and  before  any  serv- 
ices had  been  rendered  by  the  attorney,  the 
contract  iu  effect,  gave  him  an  interest  or 
share  In  the  claim  Itaelf  and  In  any  evl- 
denoe  of  Indebtedness  iasued  by  the  govern- 
ment on  account  of  it  In  effect  or  by  jta 
operation  It  transferred  or  aaslgned  to  the 
attorney,  in  advance  of  the  allowance  of  the 
claim,  auch  an  intereat  aa  would  aecure  the 
payment  of  the  fee  stipulated  to  be  paid- 
All  this  was  contrary  to  the  statute;  for 
ita  obvious  purpose,  in  part,  waa  to  forbid 
anyone  who  was  a  stranger  to  the  original 
transaction  to  come  between  the  claimant 
and  the  government,  prior  to  the  allowance 
of  a  claim,  and  who,  in  aasertiog  his  own  in. 
terest  or  share  In  the  claim,  pending  its  ex- 
amination, might  embanaas  the  conduct  of 
the  business  on  the  part  of  the  officers  of  jj 
the  government.  We  are  of*opinian  that  • 
the  state  court  erred  in  holding  the  contract, 
on  its  face,  to  be  consistent  with  the  atat- 
ut«. 

It  does  not  follow,  however,  that,  for 
this  error,  the  judgment  must  be  reversed. 
There  Is  a  provision  in  the  contract  of 
1682  which  can  stand  alone,  and  which  was 
not  in  violation  of  the  statute;  namely, 
the  one  evidencing  an  agreement  on  tbe 
part  of  Nutt's  executrix  to  pay  to  the  at- 
torney for  hia  services  a  sum  equal  to  33  1/3 
per  cent  of  tbe  amount  allowed  on  the  claim. 
Wylie  V.  Com,  16  How.  416,  14  L.  ed.  753; 
Wright  V.  TebUtte,  91  U.  S.  252,  23  L,  ed. 
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820;  Tagtor  ▼.  Bami—,  110  U.  a  43,  28  L. 
ed.  04,  S  8np.  Ct  B«p.  Ml.  Sndi  u  Kgres- 
ment  did  not  give  the  ftttome;  ajij  Interest 
or  Attn  in  the  elalm  itself,  nor  any  inter- 
est in  tbt  partleulftr  monej  paid  over  to  the 
claimant  by  the  government.  It  only  estab- 
lished an  agreed  baais  for  any  settlen>ent 
that  mif^t  be  made,  after  the  aliowance  ind 
payment  of  the  daim,  as  to  the  attorney's 
compensation.  It  simply  created  a  l^al  ob- 
ligation upon  the  part  of  the  estate,  which, 
if  not  recognized  after  the  collection  of  the 
money,  could  have  been  enforced  by  suit  for 
the  benefit  of  the  attorney,  without  doing 
violence  to  the  statute  or  to  the  public  pol- 
icy eetablished  by  its  provisions.  The  decree 
below  may  then  be  regarded  as  only  giving 
elTect  to  the  agreement  as  to  the  basis  upon 
which  the  attorney's  compensation  was  to 
be  calculated.  It  did  not  assume  to  give 
him  any  Hen  upon  tlie  claim,  or  any  prior- 
ity in  the  distribution  of  the  money  received 
by  Nutt's  personal  representative  frcan  the 
United  States,  nor  upon  any  other  money  in 
his  hands.  Indeed,  no  lien  la  asserted  by  the 
plaintiff  in  his  pieadingB.  While  the  origi- 
nal petition  asserted  his  right  to  be  paid  in 
accordance  with  the  contract,  the  plaintiff 
claimed.  If  he  could  not  be  paid  under  the 
contract,  that  he  be  compensated  according 
to  the  reasontthle  value  of  his  services. 

Much  was  said  in  argument  as  to  the  na- 
ture  of  the  services  rendered  liy  the  plain- 
tiff,— the  ehai^  being  that  his  services  were 
of  the  kind  called  lobby  services,  for  which, 
eouaistently  with  public  policy  and  public 
morals,  no  recovery  could  be  had  in  any 
«  court.  TrUt  v.  Child  [Burke  v.  Child)  21 
"  Wall.  441,  22  L.  ed.  623;  JfoJfuHen  V.'Boff- 
man,  174  U.  S.  G3D,  43  L.  ed.  1117,  19  Sup. 
Ct  Hep.  839.  We  have  seen  that  the  stat« 
court  of  original  Jurisdiction  was  of  opinion 
the  suit  was  for  lobbying  services,  and  on 
that  ground  denied  all  relief.  But  tbe  an- 
preme  court  of  Misstsslppf  held  that  the 
record  did  not  establish  such  a  case,  and  we 
accept  that  view  of  the  evidence  In  the 

Finding  in  tbe  record  no  error  of  law  as 
to  any  question  which  may  be  properly  re- 
viewed by  this  court,  the  judgment  of  the 
etaie  court  U  affirmed. 


<ZDO  U.  S.  TU 

FRED  H.  KOLZE,  Administrator,  etc,  et 

CHARLOTTE  E.  HOADLEY. 


rnece^-The    relief 


aoosht  br  way  ct  foreetoacre  of  certain  tnut 
deeds  stuniis  the  snlt  as  one  to  recover  <Im 
eontenta  ot  a  eboee  In  sctloQ,  which  can  only 
b«  maintained  In  tbe  Federal  drcott  court 
DDder  the  act  of  August  IB,  18SB  (2B  Btat. 
at  L.  434,  chap.  866,  U.  8.  Comp.  Btat.  IMl. 
p.  SOS),  I  1,  vhers  tha  aislsrrar  cocld  bav* 
Boed  Id  tbat  court  If  no  aaalgaBtent  bad  been 
made,  althousli  the  bill  also  prajs  for  a  can- 
eelattan  of  A  releasa  of  the  trust  deeds  to  tha 
srantor,  as  In  fraud  of  the  clEhta  ot  tbe  com- 
plalnaot,  who  held  the  deeds  and  the  note* 
secured  thereby  aa  collateral  securitr  tot  a 
loan  to  tbe  trostee. 

INo.  91.] 

Submitted  Deoember  S,  1005.    Decided  Jaita- 
ary  t,  1S06. 

APPEAL  from  the  Circuit  Court  «f  the 
United  States  for  the  Northern  District 
of  niinols  to  review  a  decree  of  forecloaanb 
Reverted  and  remanded  with  Instructions  to 
dismiss  the  bill  for  want  of  jurisdiction. 

Statement  by  Mr.  Justice  Bvownt 

This  was  an  appeal  from  a  decree  of  tha 
circuit  court  in  favor  of  the  plaintiff,  Ghai^ 
lott«  E.  Hoadley,  a  citizen  of  Maaaadho. 
setts,  against  Abraham  L.  Day  and  other 
defendants,  among  whom  were  Fred  H. 
Kolze,  administrator  of  the  estate  of 
Friederich  Eolze,  deceased,  Una  Kolee,  Ida 
widow,  Louisa  Koize,  his  daughter,  and 
Charles  E.  Stade,  trustee,  all  citizens  of 
Illinois,  foreclosing  three  trust  deeds  giva  g 
by  Day  to  secure*  promissory  notes  in  Uia  • 
aggregate  cmount  of  S5,400.  The  appeal 
was  granted  solely  upon  the  question  of 
jurisdiction. 

The  point  involved  requires  a  statement 
of  facts  at  some  length.  They  are  sub- 
stantially as  follows; 

Friederich  Kolze  sold  and  eonvejed  cer- 
tain real  estate  to  Day  by  warranty  deed 
dated  and  acknowledged  November  IS,  1897, 
for  •  stated  consideration  of  (45,000,— 
namely,  tl,000  in  cash  aud  the  remainder 
in  notes  secured  by  trust  deeds.  To  secur« 
such  notes.  Day  executed  three  trust  deeds 
to  one  Stade  as  trustee,  conveying  the  real 
estate  in  question,  which  were  dated 
November  17,  and  acknowledged  and  re- 
corded November  24,  1897.  Kolze  there- 
upon intrusted  the  notes  and  trust  deeds 
to  Stade,  a  nephew,  fn  whom  he  seemed  to 
have  great  eonfldenee,  the  notes  being  exe- 
cuted by  Day  to  bis  own  order,  and  by  him 
indorsed  in  blank. 

On  February  17,  189S,  Stade  took  Um 
notes  and  trust  deeds  securing  the  ttjae, 
and  pledged  them  to  Charlotte  E.  Hoadlej 
as  collateral  security  to  his  own  notes,  upoM 
which  Hoadl^  then  advanced,  or  saoorad  t» 
be  advanced,  a  large  sum  of  money. 
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By  daed  <t»ted  uid  itSeaowMgai  Noram- 
bar  23,  1897,  but  not  daliTered  oi  noorded 
imtil  JuiM  30,  1SS8,  D^j  noounjeA  the 
pTemiaea  to  Eolia,  ud  bf  deed  of  relose, 
dAted  uid  Mkaowledged  (Mober  S7,  1898, 
and  noorded  October  29,  ISQS,  Buide,  as 
trastee^  fraudulently  released  wid  three 
tnut  deeds  to  Eolze,  reeiting  a  coosidera- 
tion  of  (1  and  other  valuable  eonaiderar 
tione,  and  further  reciting  that  tha  notes 
secured  thereby  had  been  oanwled. 

Bj  deed  dat«d  October  29,  1398,  Eolze, 
now  deceased,  and  tha  appellant  Lina  Kolae, 
hia  vlfe,  conveyed  said  premisea  to  Louisa 
Kolse^  their  daughter,  upon  an  expressed 
eouaidaratioD  of  (12,090,  although  the 
grantee  was  not  a  bona  Ada  purchaser,  and 
said  eonyeyance  was  made  to  her  to  bold 
for  the  benefit  of  the  family. 

For  the  oatenslbla  porpooe  of  seouiing 
tlia  payment  of  the  purchase  money,  said 
^  Louisa  Kolse  executed  a  trust  de«l  to 
•  aeeare  her  piomissory  note  of  (10,000,  to 
Far^  V.  Castle,  aa  trustee.  This  deed 
datad  October  27,  1898,  acknowledged  Oc- 
tober 28,  1898,  and  recorded  October  29, 
1898,  the  appellant  Fred  H.  KoIeb,  aa 
administrator  of  the  astata  of  his  father, 
being  the  owner  of  said  notea  and  trust 
deeds,  subject,  as  was  all^^  to  the  rights 
•f  the  plaintifl,  Hoadley. 

Bnbaequently,  on  or  about  April  21,  1 
the  notes  and  trust  deeds  of  Day,  upon 
dafanlt  by  Btade  in  tlie  payment  of  his  note, 
wars  sold  in  accordance  with  the  terms  of 
the  oollateral  note,  and  were  bought  in  by, 
and  became  tha  proper^  of,  the  appellee. 


Tha  bill  prayed  that  the  releaae  deed 
■xaontad  by  Stade  to  Friadericb  Kolse  be 
deelared  fraudulent  and  void  as  against 
0»  notas  and  tnut  deeds  executed  by  Day 
and  now  owned  by  the  plaintiff;  that  the 
rights  of  all  the  defendants  be  dedared 
subject  to  those  ol  tha  plaintiff  under  the 
notaa  and  deeds  held  1^  her;  that  a  receiver 
be  appointed  and  an  account  had,  and  tha 
defendant*  be  decreed  to  pay  whatever  was 
due  under  the  notes  and  trust  deeds,  and, 
in  default  thereof,  that  the  premises  be 
sold,  and  the  defendants  be  held  liable  for 
any  defidenqr  upon  such  sal^  and  that 
th^  all  be  foreclosed  of  their  right  of  re- 
demption* 

Tha  defendants  moved  to  dismiss  the 
amended  bill  for  want  ol  a  proper  allega- 
tiMi  of  diversity  of  dtizenship,  which  was 
overruled;  and  thereupon  delendanta  inter- 
posed a  plea  to  tha  jurisdiction  upon  the 
ground  tliat  the  defendants  were  all  dtisens 
of  the  state  of  XUinois;  that  the  suit  was 
brought  by  plaintiff  as  the  assignee  of  one 
William  P.  Smith,  to  whom  the  notea  had 
been  hypotheoatad  by  Stade  to  secure  his 


(Stade's)  not^  and  also  t«  socure  SmiCk 
for  the  faithful  performance  by  Stade  ol 
a  oertain  contrast  of  employment;  that 
upon  the  failure  of  Stade  to  pay  his  note 
and  carry  out  his  contract,  said  mort^jags 
notes  and  trust  deeds  signed  by  Day  were 
sold  on  or  about  April  21,  1899,  and  were 
bought  in  by  and  became  the  property  of 
the  plaintiff;  that  Stade  and  Smith,  "tha 
successive  assignors"  of  the  appellee,  were  fS 
dtizens  of  the*  state  of  Illinoia,  the  same  * 
state  of  which  Day,  the  maker  of  the  note^ 
was  also  a  resident,  and  that  by  reason 
of  the  fact  that  said  suit  could  not  have 
been  prosecuted  in  a  Federal  court  if  no 
transfer  or  assignment  had  been  made,  the 
circuit  court  had  no  jurisdiction  of  the  case. 

This  plea  was  held  to  be  insufficient,  and 
the  defendants,  failing  to  answer,  were 
defaulted,  and  a  decree  thereafter  entered 
to  the  effect  that  Stade,  as  trustee,  had 
fraudulently  released  the  trust  deeds;  that 
the  trust  deeds  were  valid  as  liens  upon 
the  premises;  that  the  rights  of  Louisa 
Kolie,  subsequent  grantee  under  the  war> 
ranty  deed,  aa  well  as  the  deed  of  E^lze, 
were  subject  and  subsequent  to  the  rights 
of  the  plaintiff  as  the  owner  of  the  notes 
and  deeds  signed  by  Day;  that  the  proper^ 
be  sold  and  the  deftndants  foreclosed  ol 
their  equity  of  redemption. 

Thereupon  defendants  appealed  to  this 
court  solely  upon  the  question  of  jurisdifr 
tfon. 

Ur,  Jolm  T.  BloliardB  for  appellants. 
Mr.  Hennas  W.  BtUlman  for  appalleak 

'  Mr.  Jivtlce  Brovs  delivered  tha  opluicn  ■ 
of  the  court: 

^le  sole  question  presented  by  the  record 
In  this  case  is  whether  this  is  a  suit  to 
recover  the  contents  of  a  chose  In  action 
in  favor  of  an  assignee,  which  could  not 
have  been  prosecuted  it  no  assignment  or 
transfer  had  bem  made. 

By  g   1  of  the  act  of  August  13,  1888 
[26  StaL  at  L.  434,  chap.  86«,  U.  8.  Comp. 
Stat.  1901,  p.  eOS],  it  is  provided  that  ito 
circuit  nor  district  court  shall  "have  cog- 
of  ai^  suit    ...    to  recover  tha 
contents  of  any  pronussory  note  or  other 
chose  in  action  in  favor  of  any  assignee^ 
of  any  subsequent  holder,     .     .     .    un- 
less such  suit  might  have  been  prosecuted 
such  court  to  recover  the  said  contents 
no    assignment    or    transfer    had    been 
made."     This   language   is  taken  from   the 
original  judiciary  act  erf  1789  [1  Stat  at  Ii. 
73,  ehap.  20,  f  11,  U.  a  Comp.  StaL  1901, 
p.  608],  and  has  been  in  force,  except  for 
a  few  years,  since  the  foundation  ol  the 
government. 

oonstming  Ihia  dause  the  dedsloiis 
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of  tbU   touit  bxn   MtUed  tha  following 
propoaitloni: 

1.  That  a  toit  to  raoorer  tbs  ooKtmte 
of  a.  promiuor;  note  or  other  ehoM  in 
Mtlon  it  ft  Buit  to  recover  ttia  amount  due 
upon  such  iiot«,  or  the  amount  claimed  to 
be  dne  upon  an  account,  penonal  contract, 
or  other  ehoae  in  action.  Btre  t.  Pitot,  0 
Cranch,  332,  3  L.  ad.  240;  Dethler  v.  Dodge, 
IS  How.  022,  031,  14  L.  ed.  1084,  1088; 
Buahnell  v.  Keimedy,  9  WalL  SB7,  IS  L.  ed. 
730;  Bhotontft  r.  B\om\am,  124  U.  a  730, 

g  II  L.  ed.  674,  8  Sup.  CL  Rep.  880. 

>  *In  Oorhin  t.  Blooit  Hawk  Oounty,  lOG 
U.  8.  Q59,  20  li.  ed.  1130,  a  auit  to  oompel 
the  apecifio  performance  of  a  contract  was 
held  to  be  within  the  statute,  Ur.  Justice 
Blatchford  obwrrin^  (pttge  005,  L  ed. 
113B] :  "The  oontenta  of  a  coatraet,  as  a 
ehOBB  in  action,  In  the  sense  of  |  029  (U. 
S.  Comp,  Stat,  1901,  p.  603),  are  the  rights 
created  by  it  in  favor  of  a  party  in  whose 
behalf  stipulations  are  made  in  it  which 
he  has  a  right  to  enforce  in  a  suit  founded 
on  the  contract;  and  a  suit  to  enforce  such 
stipulations  is  a  suit  to  reoorer  such  con- 
tents." 

2.  That  a  suit  to  foradose  a  mortgage  is 
within  the  inhibition  of  the  act,  and  can 
only  be  maintained  where  the  assignor  was 
competent  to  file  the  bill.  Sheldon  t.  Bill, 
8  How.  441,  12  L.  ed.  1147;  Blaakloek  t. 
Bmall,  127  U.  8.  SO,  32  L.  ed.  70,  8  Bup.  Ct 
Bep.  1006. 

3.  That  the  bill  or  other  pleading  must 
oontain  an  averment  showing  that  the  suit 
eonld  have  been  maintained  by  the  assignor 
if  no  assignment  had  been  made.  Turner 
T.  Bank  of  North  Amarioo,  4  Dall,  S,  1  Ii. 
ed.  713;  JfoIIon  v.  rorronoe,  9  Wheat.  637, 
0  L.  ed.  164;  BrwHey  v.  BMmi  (Bradley  ▼. 
Bunt)  8  Wall.  393,  19  L.  ed.  487;  Ander- 
son  T.  Watt,  133  U.  S.  694,  702,  34  L.  ed. 
107S,  1031,  II  Sup.  Ct  Eep.  449;  Bob«rta<m 
<r.  CeoM,  97  U.  S.  049,  24  L.  ed.  1067;  Brook 
T.  Northwe$tem  Fu*l  Co.  180  U.  8.  341, 
82  !>.  ed.  009,  9  Sup.  Ct.  Bep.  662. 

4.  That  a  suit  may  be  maintained  be- 
tween the  immediate  parties  to  a  promissory 
note  as  indoTser  and  Indorsee,  provided  the 
requisite  diversity  of  dtinnshlp  appears  as 
between  them,  or  upon  a  new  eonbraet  aiis' 
ing  subsequently  to  the  execution  of  the 
original,  notwithstanding  a  suit  could  not 
have  been  maintained  upon  the  original 
eontrnct.  In  such  case  the  original  con- 
tract may  be  considered  to  ascertain  the 
amount  of  the  damages.  Tomtg  v.  £ryan, 
8  Wheat.  146,  6  L.  ed.  228;  Bank  of  United 
Statet  V.  iloia,  0  How.  31,  12  L.  ed.  331; 
Superior  t.  Ripley,  138  U.  B.  93,  34  L.  ed. 
914,  11  Sup.  Ot  Rep.  263;  JfoIIan  v.  Tor- 
mnoe,  9  Wheat.  037,  0  L.  ed.  104;  IfoHne 


d  Stver  Pfumphatt  Ubt.  A  Mfg.  Co.  t.  Bni- 
ley,  IOC  U.  &  ITS,  2«  L.  ed.   1034. 

This  is  primarily  a  suit  to  foreeloao  ee^ 
tain  mortgagee.  Instead  of  setting  up  tha 
mortgages,  their  maturity  and  nonpayment, 
and  their  assignment  to  plaintiff,  leaving 
to  the  defendants  to  plead  the  releaae  I^ 
Stade  of  October,  1698,  as  aa  eatingmsh- 
ment  of  the  mortgages,  she  haa  chosen  to 
set  forth  the  entire  facts,  to  attaA  the  * 
release  as  fraudulent  as  against*  her,  and  7 
to  insist  that  the  original  notes  and  trust 
deeds  are  valid  In  her  hands,  and  to  pray 
for  a  foreclosure  of  the  same. 

The  gravamen  of  the  suit  and  the  objeet 
to  be  obtained  are  unaffected  by  the  form 
of  her  bllL  The  auit  Is  still,  in  snbetancev 
a  suit  to  foreclose  the  trust  deeds,  and  to 
remove  the  release  as  a  eloud  upon  her 
title  to  them. 

It  may  be  that  an  action  for  fraud  might 
have  Iain  against  the  parties  Implicated, 
regardless  of  the  dtisenship  of  the  partiea 
from  whom  the  plalnUff  traced  her  tiUe^ 
or  possibly  a  bill  in  equity  to  cancel  the 
release  deed  of  Stade  and  remove  a  cloud 
from  the  titla  But  where  a  bill  is  filed  to 
foreclose  a  mortgage,  and  it  appears  1^ 
the  hill  itself  that  the  mortgage  has  beea 
fraudulently  released  to  the  mortgagor  by 
a  deed  of  which  plaintiff  had  no  notice, 
and  the  fraud  Is  a  mere  incident,  the  bill  is 
still  one  to  recover  the  eontents  of  a  mort- 
gage, within  the  meaning  ot  the  act,  and 
will  not  lie  in  a  Federal  court  unless  the 
plaintifTs  assignor  might  have  maintained 
the  bill  if  no  assignment  or  transfer  had 
been  made.  It  would  advantage  the  plain- 
tiff  nothing  to  obtain  a  cancelation  of  the 
release  without  also  foreclosing  the  mort- 
gage In  the  same  or  a  subsequent  suit, 
while  a  right  to  foredoae  the  mortgage 
could  not  be  established  without  Incident- 
ally avoiding  the  release. 

In  this  aspect  of  the  ease  It  would  seem 
to  me  immaterial  whether  the  plaintiff 
derived  her  title  directly  from  Stade,  to 
whom  she  had  advanced  money  and  aftei^ 
wards  purchased  the  notes  and  trust  deeds, 
as  alleged  in  the  bill,  or  through  William 
P.  Smith,  who  had  obtained  the  notes  and 
trust  deeds  from  Stade,  his  debtor,  since 
both  Stade  and  Smith  were  citizens  of  the 
state  of  niinois,  and  the  inhibition  of  the 
statute  would  apply  in  either  case. 

The  case  ol  BUusklaok  v.  Smalt,  127  U.  a 
97,  32  L.  ed.  70,  8  Bup.  Ct.  Rep.  1090,  is 
similar,  and,  we  think,  practically  dedahe 
of  the  one  under  consideration.  A  enlt 
was  brought  in  the  circuit  court  for  Booth 
Carolina  by  two  daughters  of  John  F. 
Blacklock,  who  were  citizens  of  Geor^a, 
against  certain  defendants,  who  were  dt- 
isena  of  South  Carolina.     It   seems  that 
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o  BiAcUock  hkd  Mid  «  hamt  and  lot  In 
*  Cbarleaton  to  tlw  defeadMit  Sm^ii,  who  luid 
giTOD  buk  ft  bond  and  mortgago  to  aecon 
«  portion  of  tha  pnrohaaa  uonert  that 
Blaoldodc  mbiequenUj  aaaigned  tiia  bond 
to  AlccHuideT  Eobinion  In  truit,  for  bia 
(Blacklock'B)  cUldroa;  that  SmaU  pre- 
tended to  pay  ttt  bond  hy  wiring  p^ment 
to  Robinson  in  Coufederato  treasury  notes; 
tbat  upon  receipt  thereof,  Robinaoii  satisfiBd 
the  mortgage  and  delivared  up  tha  bond  to 
Small;  that  BobiuMm,  in  reoeiTing  anch 
p^ment,  violated  bl*  duty,  and  was  guilty 
•f  a  breach  of  trust;  that  Small,  In  al- 
tampting  to  pay  the  debt  in  illegal  enr- 
niuy,  with  full  notice  of  the  trust,  had 
not  paid  the  debt;  that  tiie  satisfaction 
of  the  mortgage  waa  Toid;  that  ita  lien 
«aa  atill  subalating,  and  that  Small  was 
atiU  liable  for  the  amount  due  upon  the 
bond.  It  was  bald  that,  aa  the  ault  was 
one  againat  Small,  founded  upon  contract, 
namely,  hia  bond  and  mortgage  in  faror 
of  plaintUTa,  who  claimed  only  under  tha 
aaaignment  made  by  their  father,  John  F. 
Bladdock,  to  the  defendant  Robinson,  such 
•nit  would  not  11^  Inasmuch  aa  plaintiffs' 
asaignoi,  John  F.  Sladdoclc,  was  a  citizen 
of  Bonth  Carolina  and  of  the  lame  state 
as  Small.  In  answer  to  this  it  was  InsiHtad 
that  the  suit  ahonld  not  be  consideied  aa 
(no  founded  upon  the  contract  of  Small, 
but  as  one  for  the  delivery  of  the  bond  and 
mortgage  by  Small  to  the  plaintiffs, 
founded  mi  their  wrongful  detention,  and 
that  Uie  foreoIoBure  and  sale  of  the  prem- 
ises prayed  for  was  merely  ancillary  and 
incidental.  Tha  contention  was  held  to  be 
imaound,  Mr.  Justice  Blatchlord  saying 
that  the  bill  was  dearly  one  for  a  decree 
for  tha  amount  of  tha  bond  and  a  sale  of 
tha  mortgaged  premiaas.  In  other  words, 
tha  f  oreelOBura  and  sale  were  tiaated  aa 
tha  main  objects  of  the  bill,  and  the  breach 
of  tnut  ol  Small  aa  a  mere  incident.    The 


eases  of  fiM&In-  v.  IMge,  IS  How.  822,  14 
L.  ed.   I0S4,  and  Sw&mH  r.  Kt       '      ~ 
Wall.  387,   IS  L.  ed.  736,  were  < 
distinguished.  • 

By  analogy  to  Blaoklook  t.  Small,  we 
think  the  gravamen  of  this  case  must  be 
treated  as  the  foreclosure  of  the  truat  deeda 
In  question,  and  the  prayer  for  a  cancela- 
tion of  the  release  given  by  Stade  to 
Friederieh  Kolza  as  a  mere  clearing  of  the  g 
way'to  a  decree  establishing  the  title  of  • 
the  plaintifr  to  the  notes  and  trust  deeds. 
As  the  plaintiff  is  thus  compelled  to  trace 
her  title  through  Btade  or  Smith,  who  are 
both  citizens  of  nilnoia,  and  neither  of 
whom  oould  have  prosecuted  this  suit,  she 
la  affected  by  the  same  incompetency. 

The  case  of  BohnM  t.  Ooldamith,  147  U. 
8.  ICO,  S7  I.,  ad.  118,  IS  Sup.  Ct  Rep.  288, 
on  which  the  plaintiff  rellea,  is  not  in  point. 
Tliat  was  an  action  by  a  nonresident 
against  the  maker  of  a  note,  who  had  signed 
it  entirely  for  the  benefit  of  the  payee, 
who  waa  really  the  party  for  whose  use  It 
was  made.  The  maker  and  payee  were 
dtizens  of  the  same  state.  The  plaintiff, 
a  bona  fide  holder,  had  paid  full  value  for 
it  to  the  payee,  who  had  Indorsed  It  to 
him.  It  was  held  tha  court  had  jurisdic- 
tion; that  evidence  stiawing  the  leal  rela- 
tion of  the  partiei  was  admissible,  and 
that  the  jurisdiction  of  the  circuit  court 
"Vas  property  put  by  the  court  below  upon 
the  propoaition  that  the  true  meaning  of 
the  restriction  in  question  waa  not  dis- 
turbed by  permitting  the  plaintiffs  to  show 
that,  notwlthatanding  the  terms  of  the  nat«^ 
the  payee  was  really  a  maker  or  original 
promiaor,  and  did  not,  by  hia  indoraemoit, 
aaaign  or  transfer  any  right  of  action  held 
by  him  against  the  accommodation  makers.* 

Tha  deOTM  nf  tht  Oirouif  Court  U  there- 
for* rwtrted,  and  the  ease  remanded  to 
that  ooor^  with  Inatructiona  to  Jitwlw 
UiaUlL 
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1.  Cotirta— Jnrlidlctlon  ol  PedenU  olr- 
enft  court— nmme  ■.rlalnv  onder  Fed- 
eral COBBtllnlloB.—  A  cwa  arlilag  aniler 
thF  ConatltntloD  or  thi  United  8tBt»,  ol 
wbkb  ■  Federal  circuit  court  hai  original 
JurlsdlcHoQ  wlctiout  regard  to  tha  c[tlieDstiI[i 
ot  tbe  parties.  Ii  made  by  a  bill  Died  b;  a 
watfr  compan;  to  mtr&lD  tba  nmolclpAl  coa- 
nructlon  of  ■  waterworks  >;«tem  od  tba 
grouad  tbat  It  bsd  s  contract  wltb  tbe  munic- 
ipality, glTlDg  It  eicIuslTa  prlTtleKca,  tbe  obll- 
Satlana  of  wblcb.  It  InaUta,  would  Im  Impaired 
by  Ibe  eatabllihrnent  of  municipal  water- 
worka,  under  tba  autborltj  of  ■ubeeguent 
leElalatlon. 

&  ConatltntlaBitl  law— Impairment  of 
contract  obllKHtloiiB — mBDlolpal  oon- 
■tmctlon  of  wKtemorkn.— Tbe  obliga- 
tion ot  an  agreement  by  a  municipality  to  glTO 
a  water  company  an  eiclutlTe  trancblu  for 
tblrty  ySBri  aa  agalnit  "any  other  peraon  or 
corporation"  la  not  Impaired  by  tbe  munici- 
pal establlsbmcDt  of  Ita  own  iDdependent 
ayatem  of  waterworka,  nnder  mbaequent  legla- 
latlra  authority. 

B.  Hnntclval  oorporatloiia  ■  i  Mnta  of 
■pec  In  I  prlTllCKca — powers  not  de- 
▼uslcd  by  Impllektlon^-A  municipal 
grant  of  a  waterworks  franchise  la  not  to 
IM  construed  by  Implication  to  dersst  tta« 
municipality  ot  Ita  power  to  conatnct  au 
IndepoDdent  watsrwoiks  systam  of  Its  own. 


Argued  December  11,  IZ,  190S.     Derided 
January  B,  190B, 

APPEAL  from  the  Circuit  Court  ot  tha 
United  SUtes  for  the  Eastern  District 
ot  Tennessee  to  review  a  judgment  sustain- 
ing a  demurrer  to,  and  diamisBing,  a  bill 
to  enjoin  the  municipRl  construction  of  a 
waterworks  sjstem  on  the  ground  that  the 
maplainant  had  a  contract  vrith  tbe  munici- 
pality, giving  it  exclusive  privileges,  the  ob- 
ligation of  which,  it  iusista,  will  he  impaired 
by  such  action  on  the  part  of  the  municipal- 
ity.     Afflrmtd. 

The  facts  are  stated  In  th«  opinion. 

Jfusrs.  Cliurles  T.  Catas,  Jr.,  B.  B.  L. 
Itountoattle,  and  Bamatl  0.  BhitU*  for  *p- 

Jfe««ra.  John  W.  Groen  and  J,  W.  Oat- 
Ion  for  appelleea. 

<    *  Mr.  Justice  Harlas  delivored  tli«  opinion 
•f  t^  court: 

This  suit  ina  brought  by  the  Knoxville 

Watar  Company,  a  oorporatlon  of  Teones- 

M^  against  the  ed^  of  Enoxville,  a  mnniel- 

li  pal    corporation    of   tha   same  state,    and 

*  gainst  oertain'ludfTidUBl  dUsMia  of  Ten- 


nessee, coDstltnUng  the  waterworks  eeaor 
mission  of  that  city. 

Are  the  rights  which  the  plaintiff  songht 
to  protect  secured  by  the  Constitution  of 
the  United  States  in  any  such  sense  as  to 
make  the  case — the  parties  all  being  citi- 
zens of  Tennessee — one  arising  under  that 
instrument,  and  therefore  one  of  which  the 
circuit  court  could  take  original  cogni- 
sance I  An  answer  to  these  questions,  it 
would  seem,  requires  for  their  intelligent 
solution  a  somewhat  extended  statement  of 
the  facts. 

The  water  company,  by  11a  charter 
granted  In  1877,  was  authorized  to  estab- 
lish waterworks  of  sufTlcieut  capacity  to 
furnish  the  corporate  authorities  and  in- 
habitants of  Knoxville  with  water.  To  that 
end  it  was  empowered  to  lay  down  pipoi 
through  the  streets,  lanes,  and  alleys  Of 
the  city;  bringing  into  the  cit;  a  aufflcant 
supply  of  water  by  means  of  pipes  or  tanks, 
or  in  any  other  way;  oonstruct  reservoirs; 
supply  with  water  the  inhabitants  of  tha 
city  and  its  environs,  and  all  who  may  ha 
along  the  lines  of  tbe  company's  pipes; 
erect  hydranta  or  fire  plugs;  and  contract 
with  the  inhabitanta  and  with  the  eorporata 
authorities  of  the  city  or  any  incorporated 
companies  for  the  use  of  water,  charging 
such  price  for  the  same  as  might  be  agreed 
upon  between  the  company  and  the  parties. 

Prior  to  1882, — taking  the  allegation! 
of  the  bill  to  be  true,  since  the  case  went 
off  in  the  circuit  court  upon  demurrer  to  tha 
hill, — the  oity  of  Knoxville  determined  to 
establish  a  system  of  waterworks,  and  to 
that  end  it  purchased  certain  real  estate. 
But  that  scheme  having  been  abandoned, 
or  having  been  ascertained  to  be  unwise 
and  impracticable  at  that  time,  tile  <itf 
advertised  for  bids  and  proposals  by  r«apm> 
sible  parties  for  the  erection  of  waterworks, 
which,  after  being  built,  it  was  to  have  the 
option  of  purchasing  at  a  time  to  be  agreed 

The  advertisement  brought  two  oonipetl- 
tive  propositions,  one  by  the  city  watar 
company  and  the  other  by  the  present  plain- 
tiff. Tbe  proposition  of  the  plaintiff  waa 
accepted,  and  thereupon  the  city  and  tbe  {| 
plaintiff,  en  tha  Ist  day  of  Ju]7,*I88t,  * 
entered  Into  an  agreement  or  eontraot  whieh 
is  the  foundation  of  this  rait. 

By  that  agreement  tha  vatar  company 
stipulated  (omitting  many  minor  details)  i 
That  it  would  erect  and  establish  on  the 
land  acquired  by  the  city  a  system  of  water- 
works, with  reservoir  and  all  neoeuary 
mains,  pipes,  hydrants,  machineir,  build- 
ings, and  other  appurtenancea  and  inddenta 
suffldent  to  supply  the  dt?  with  watar  to 
bo  taken  from  the  Tennessee  rinr  at  the 
■it*  pnrehaaad  by  the  dty  for  that  prnpoat^ 
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— 4h«  mterworka  uid  flxturea  throagbont 
to  ba  of  fint-elMS  materials,  eapabl< 
famiBMng  8,000,000  gallons  of  iraUr  ereiy 
tmnty-four  houra,  and  affording  an  l 
termpted  dail;  supply  to  the  atj  of  luch 
qoantity  as  might  be  requirpd,  not  exceed- 
ing tbe  amount  abore  BpeciAed,  and  the 
rwerroir  to  b«  built  on  »  specified  site, 
and  to  hare  a  rapacity  of  3,200,000  gallons 
•1  water.  The  company  was  to  fumUfa 
water  free  of  charge  (except  the  rental  of 
hydrants)  from  hydrants  for  the  sprink- 
ling of  streeta  and  fiusbing  of  gutters  and 
wwera  along,  on,  or  under  suoh  streets 
as  were  curbed,  guttered,  or  sewered;  alio, 
ftea  of  charge,  water  for  all  purposes  of 
tli«  flra  department  and  for  supplying  the 
4ty  hall  buildings,  office,  and  prista.  It 
was  to  purchase  at  the  price  of  ST,S00  the 
property  then  already  acquired  by  the  city 
for  the  purpose  of  erecting  waterworks, 
Including  lands,  plana,  specifications,  draw- 
faigs,  maps,  etc.,  and  to  pay  therefor  within 
thirty  days  from  the  exeoution  of  the  agree- 
■ent,  and  before  the  constmction  of  said 
works.  It  engaged  to  supply  private  con- 
■mnen  with  water  at  a  rate  not  to  exceed 
S  cent*  per  hundred  gallons,  tbe  cost  of 
tntroduGing  from  the  mains,  and  tbe  cost 
of  meter  wben  used,  to  b«  borne  by  eucb 
ftivttle  parties.  The  WQrk  of  construction 
waa  to  be  commenced  within  thirty  days 
from  tbe  execution  of  the  agreement,  and 
Uw  works  to  be  completed,  ready  for  use, 
within  twelve  months  thereafter.  The  com- 
pany was  to  maintain  tbs  waterworks  stip- 
ulated to  J>e  built  by  it  in  such  oonditlon 
as  would  enable  it  to  comply  with  its  under- 
taking* for  tbe  period  of  Uiirty  years  from 
■January  1st,  IS83,  unless  tbe  city  should 
■  beoome  the  owner  of  tbe  saiQe*iritbin  that 
period.  At  its  own  expense  it  was  to  eatab- 
llah  witb  the  waterworks  a  ^etem  of  tele- 
graphic Are  alarms  of  such  quali^  and 
•fflciency  as  those  in  general  use  in  eltles, 
consisting  of  two  alarm  boxes  In  each  of 
the  (then)  eight  wards  of  tbe  city,  with 
proper  telegraphic  connections  with  a  cen- 
tral station. 

In  consideration  of  tbe  promises  and 
undertakings  by  the  water  company,  as  set 
out  in  the  above  agreement,  the  city 
Mrrenanted  and  agreed,  among  other  things, 
*iiot  to  grant  to  any  other  person  or  cor- 
yoration,  any  contract  or  privilege  to  fur- 
nish water  to  the  city  of  Knoxville,  or  the 
privil^e  of  erecting  upon  tbe  public  streets, 
lanes,  or  alleys,  or  other  public  grounds, 
tor  Uie  purpose  of  fumisbing  said  city  or 
tin  Inhabitants  thereof  with  water  for  tbe 
loll  period  of  thirty  years  from  the  Ist  day 
•f  August,  A.  D.  1883,  provided  the  oom- 
pany  comply  with  tha  requiremente  and 
oUigations  imposed  and  aaaumed  by  them 
2B  a.  C— IS. 


under  and  by  virtue  of  this  agreement;" 
bJso,  "to  pay  to  said  company  for  rent  of 
the  seventy-flvB  hydrants  hereinbefore  stip- 
ulated to  be  erected  $50  each  per  annum, 
payable  in  quarterly  instalmente  on  tbs 
last  day  of  each  quarter,  beginning  on  the 
day  upon  which  the  city  shall  commence 
receiving  a  supply  of  water  from  said 
works,  and  for  any  additional  hydrants 
erect«d  for  the  use  of  the  city  it  will  pay 
in  the  same  manner  at  the  nto  of  not 
more  than  $50  each  per  annum.  ,  .  ." 
Recognizing  the  benefit  and  advantage  ac- 
cruing to  It  and  to  ite  citizens  from  tbe 
construction  of  tbe  waterworks  and  the 
erection  of  hydrants,  tbe  tity  also  oov- 
enauted  and  agreed  with  tbe  water  com- 
pany "to  pay.  In  addition  to  tbe  annual 
rent  of  |50,  as  hereinbefore  provided,  and 
as  an  additional  annual  rent  for  the  a^d 
seventy-five  hydrants,  a  sum  equal  to  that 
which,  under  the  laws  of  the  state  and  tbe 
ordinances  and  resolutions  of  the  dty, 
would  be  annually  assessed  as  taxes  for 
city  purposes  and  uses  on  property  of  the 
same  kind,  quantity,  and  value  aa  that 
owned  by  the  said  water  company  within 
the  corporate  limits  of  the  city  of  Enox- 
ville:  Provided,  that  tbe  said  additional* 
annual  rental  shall  only* be  paid  for  the? 
t«rm  of  five  years  next  following  lat  of 
August,   1894,  and  no  longer." 

It  was  further  mutually  agreed  and 
understood  between  the  parties  that  at  tlu 
expiration  of  fifteen  years  from  the  time 
fixed  for  tbe  completion  of  the  waterworks, 
the  eity  should  have  the  right,  upon  giving 
one  year's  notice  of  such  purpose  and  inten- 
tion, to  purchase  from  the  eompany  the 
waterworks  provided  for,  and  all  the  prop- 
erty, rights,  franchises,  and  privileges 
thereto  belonging;  by  negotiations,  if  the 
terms  could  in  that  way  be  agreed  np<m, 
it  not,  then  at  any  time  for  a  considera- 
n  to  be  fixed  and  determined  by  ap- 
praisers; and  it  not  purchased  at  the  end 
of  fifteen  years,  tbe  waterworks  plant, 
franchises,  righte,  privileges,  ete.,  could  be 
purchased  by  tbe  city  upon  the  same  ternu 
and  eondltions,  and  In  tbe  same  way,  at 
the  expiration  of  each  and  every  year  there- 
after. But  in  no  ease  was  such  right  of 
purchase  to  exist  or  ba  exercised  nnlsM 
due  notice  thereof  was  given  one  year  befor* 
the  expiration  of  the  period  aforesaid  or 
.ther  of  them.  If  the  parties  differed  aa 
to  price,  tbs  matter,  the  agreement  pro- 
vided, was  to  ba  determined  by  appraisers 
designated  in  a  particular  way,  and  whose 
award  should  be  final  and  coneluaive.  It 
further  stipulated  that  tbe  water  eom- 
pany  should  not  tranafer,  sat  over,  or  asslga 
tha  sgreement  for  the  eonstrueUoi)  of  tb* 
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watonrorks  to  taj  eompuij,  oorporation, 
or  IndivIduAl  whaUoeyer. 

B7  MB  ordiiuuiM  Adopted  October  20tb, 
1890,  the  eilj  consented  to  the  ooiuolida- 
Uon  ol  the  Enoxville  Water  Company  and 
the  Lonsdale- Beaumont  Water  Company, 
and  made  certain  changes  both  In  the  con- 
tract between  the  latter  oompaii;  and  the 
town  of  West  Enoxrille  and  in  the  above 
agreement  of  ISS2.  It  is  not  necessary  to 
set  out  these  changee. 

We  come  now  to  the  aet  of  the  Tenneaaee 
legislature  of  February  2d,  1903,  passed 
avowedly  for  Hie  purpose  of  enabling  the 
dty  to  exercise  tbe  option  it  had  under 
the  agreement  of  1882  and  the  ordinance 
of  I8B9  to  purchsM  and  acquire  the  plant 
and  property  of  the  water  company,  and 
maintain  it  for  the  benefit  of  its  people, 
g  To  that  end  tbe  act  authorized  the  city 
•  to  issue  bonds  to  an  amount  sufficient  for 
that  purpose,  upon  tbe  agreed  valuation  of 
the  parties,  or,  in  default  of  same,  upon 
a  valuation  to  be  ascertained  and  flxed  by 
appraisers,  and  to  such  additional  amount 
as  would  be  necessary  in  making  additiona 
to  the  plant,  including  real  estate  required 
for  such  additions.  It  was,  however,  pro- 
vided that  bonds  should  not  be  issued  un- 
less approved  by  tbe  assent  of  two  thirds 
of  the  qualified  voters  of  the  city,  expressed 
at  an  election  duly  held  to  ascertain  their 
wishes.  The  execution  of  the  provisions 
of  the  act  was  committed  to  a  waterworks 
eommtssion,  to  be  created  by  the  city  coun- 
cil, and  to  have  tbe  power  to  make  all  con- 
tracts for  the  mainteuanoe  and  extension 
of  the  plant. 

Subsequently,  tbe  legislature  passed  the 
act  of  April  3d,  1D03,  (also  amending  the 
above  act  of  Februaiy  Zd,  1903),  whereby 
the  dty  was  authorised  to  acquire,  own, 
end  operate  a  system  of  waterworks,  either 
by  purchase  or  construction,  and  for  that 
purpose  power  was  given  to  issue  interest- 
bearing  coupon  bonds  to  an  amount  not 
exceeding  $7S0,OOO,  under  the  restrictions 
named  in  the  act.  ^e  act  created  a  water- 
works commission  of  five  members,  to  be 
elected  by  the  city  eouncil,  and  to  have  the 
entire  supervision,  under  prescribed  restric- 
tlms,  of  the  purchase  or  conetmo' ' 
operation  and  maintenance,  of  any  system 
of  waterworks  established  under  the  sanc- 
tion of  the  act.  The  act  embodied,  among 
otiiers,  a  provision  authorizing  and  direct- 
ing the  commisBioneri  to  obtain  from  the 
water  company  a  written  proposition 
the  sale  of  its  plant,  franchises,  etc.,  to  the 
dty  of  Knoxville,  giving  the  price  and 
terms  of  payment,  together  with  the  opin- 
ion of  oompetant,  disinterested  experts  as 
to  the  ooat  and  present  value  of  tbe  plant; 
the   commission   to   secure   plans,   specifica- 


Uons,  and  eatimatea  of  the  eost  of  the  eon* 
atruction  of  a  new  system  of  waterworks, 
and  to  report  ell  matters  to  tbe  city  council 
for  its  eonsideration,  but  not  to  dose  any 
contract  for  the  purchase  or  construction 
of  waterworks  until  it  had  been  duly  au- 
thorized to  do  so  by  tlie  dty  council  after 
tbe  proposition  shall  have  been  ratified  by 
a  vote  of  the  people.  h 

*If  the  city  determined  to  construct,* 
equip,  and  maintain  fta  own  systom  of 
waterworks,  then,  for  the  purpose  of  secur- 
ing sites  for  pumping  stations  and  other 
necesaary  purposes,  including  the  laying  of 
mains  and  water  pipes,  and  sites  for  reser- 
voirs and  filtering  galleries,  ext«nsions, 
improvements  and  alterations,  it  was  givett 
the  right  of  condemnation  of  grounds  with- 
and  without  its  corporate  limits. 

Tiiere  is  00  need  to  refer  to  other  pro- 

sions  of  tbe  agreement  of  1882.  But  it 
may  be  said  in  this  connection  that  an  eleo- 
tion  was  held  on  the  2d  day  of  July,  1903; 
the  dty  council — having  express 
authority  to  declare  the  reeutt  of  tbe  deo- 
tion — declared,  by  ordinance,  that  1,818 
votes  bad  been  cost  iu  favor  of,  and  only 
votes  against,  an  issue  of  bonds  for 
the  construction  by  the  city  of  a  syatAm 
of  waterworks.  It  may  be  also  stated,  in 
tliis  connection,  that  after  the  passage  of 
the  two  acts  of  1803,  and  before  the  above 
election,  some  correspondence  ensued  be- 
tween the  water  commission  and  the  wator 
company  in  reference  to  tbe  purchase  of 
the  tatter's  plant.  But  the  parties  failed 
to  agree  as  to  the  mode  of  ascertaining  the 
value  of  the  company's  plant,  and  negotia- 
tions ceased.  It  is  not  important  to  inquire 
which  ude,  if  either,  was  to  blame  in  this 
matter.  Suffice  it  to  say  that  the  dty 
coundl,  on  or  about  Uay  20th,  1904,  con- 
ceived and  was  about  to  enter  a  plan  of 
establishing  a  system  of  city  waterworJcs 
wholly  independent  of,  and  in  competition 
with,  that  maintained  by  tbe  water  com- 
pany. 

The  present  suit  was  brought  upon  the 
theory  that  tbe  legislative  enactments  of 
1903  were  laws  impairing  the  obligations 
of  the  contract  of  1882  kietween  tbe  water 
company  and  the  dty,  as  well  as  upon  the 
theoiy  that  the  maintenance  by  tbe  d^ 
of  a  system  of  waterworlu  in  competitim 
with  those  of  the  water  company  would 
inevitably  destroy  the  value  of  the  tatter's 
property,  and  be  a  taking,  under  tbe  sanc- 
tion of  the  state,  of  the  company's  property 
for  public  use  without  oompensatlon.  In  vio- 
lation of  the  due  process  of  law  enjoined 
by  the  14th  Amendment.  A 

'The  sul>stantial  relief  asked  was  a  pa^? 
petual  injunction  restraining  tbe  dty,  itm 
agents  or  officers,  and  the  waterworks  com- 
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miwon,  from  oileriiig  lata  any  aontnet 
for  the  eoiutmetioa  of  4  Beparato,  iode- 
peitdent,  snd  competing  pluit,  and  from 
ifsuing  u^  bonds  for  luoli  a  purpoM. 

Upon  the  queEtiou  of  tha  JuriBdiction  of 
the  eircnit  court  to  take  eogniEance  of  this 
case,  without  regard  to  the  cftizenebip  of 
the  parties,  but  little  need  be  said.  The 
water  compasj,  as  we  have  seen,  insists 
that  the  agreement  of  1882  constituted  a 
contract,  whereby  it  acquired,  for  a  giveD 
period,  an  exclusive  right,  by  means  of 
pipes  laid  in  the  public  ways  and  a  system 
of  works  established  for  Uiat  purpose,  to 
■apply  water  for  the  use  of  the  city  and  its 
Inhabitants.  It  also  insists,  as  just  stated, 
that  the  obligation  of  thU  contract  will  be 
impaired  if  the  city,  proceeding  under  the 
acts  of  the  legislature  and  under  the  or' 
dinances  in  question,  eetabllshea  and  maln- 
taios  an  independent,  separate  aystem  of 
waterworks  in  competition  with  those  of 
the  water  company.  These  questions  bal- 
ing been  aptly  raised  by  the  company's  bill, 
the  eaae  is  plainly  one  arising  under  the 
Constitution  of  the  United  Btates. 

The  fundamental  question  in  the  case  Is 
whether  the  city,  by  the  agreement  of  13S2, 
or  in  any  other  way,  has  so  tied  its  hands 
by  contract  that  it  cannot,  consistently 
witb  the  constitational  rights  of  the  water 
•ompany,  establish  and  maintain,  a  tep- 
arato  system  of  watenrorka  of  its  awn.  If 
the  cij?  made  no  such  contract,  that  will  be 
an  end  ol  the  cose;  for,  in  the  absence  of  a 
contract  protected  by  the  Constitution  of  the 
United  States,  the  circuit  court  could  not 
take  cognizance  of  the  dispnte  between  the 
parties,  all  citizens  of  Tennessee;  and  it 
eould  not  be  said  that  any  taking  of  private 
property  for  public  use  eould  arise  merely 
from  the  construction  and  maintenance  by 
the  city  of  a  waterworks  plant 

The  principles  which  must  control  in 
determining  the  scope  and  obligations  of  the 
agreement  of  1882  have  been  clearly  out- 
lined  in  our  decisions.  Ws  may  assume, 
n  for  purposes  o{  the  present  discussion,  but 
■  without  deciding,  that  the  city  of'Knox- 
ville  was  invested  by  the  legislature  with 
full  authority,  or  that,  under  its  general 
municipal  powers,  it  could  bind  itself  by 
eontraet,  to  give  to  a  single  corporation 
or  company  the  etroltuice  right,  for  a 
■pecifled  period,  to  supply  water  for  the 
nse  of  itself  and  its  inhabitants.  It  will 
yet  be  conceded  that  whatever  authority  it 
possessed  in  this  matter  was  granted  solely 
for  the  public  good,  and  that  in  every  sub- 
stantial, I^al  sense  the  agreement  with 
the  water  company  is  to  be  deemed  a  public 
grant,  entitling  that  company  to  exercise 
eertain  pablie  fnnoUona  that  appertain  to 
Um  dty  as  a  mnnloipal  eorporatloM. 


Although  the  doctrlim  whidi  mart  m^ 
trol  in  detannining  the  b«^  of  such  m 
grant  are  clearly  settled  and  are  familiar, 
it  may  be  wcJH  to  recall  the  words  of  mdm 
of  the  adjudged  eases.  In  Oharlat  Rioar 
Bridge  t.  Warren  Bridge,  11  Pet  420,  644, 
E4T,  G48,  S  L.  ed.  773,  S22,  S24,  the  doe- 
trine  announced  was  that  government,  pos- 
sessing powers  that  affect  the  public  inter- 
ests, and  having  entered  into  a  contract 
involving  such  interests,  is  not,  by  means 
merely  of  implications  or  presumptions,  to 
be  disarmed  of  powers  neoessary  to  ae- 
□omplish  the  objects  of  its  existence;  tliat 
any  ambiguity  in  the  terms  of  such  a  oon- 
tract  must  operate  against  the  Dorporation, 
and  in  favor  of  the  public,  and  the  corpora- 
tion can  cisim  notlung  but  what  is  dearly 
given  by  the  act;  that  it  can  never  be 
assumed  that  the  government  Intended  ts 
diminish  its  powers  of  accomplishing  tha 
ends  of  its  creation;  and  that  those  who 
insist  that  the  goremment  has  surrendarod 
any  of  Its  powers,  or  sgreed  that  thi^  may 
be  diminished,  must  find  dear  warrant  for 
such  a  contention  before  It  can  be  heeded. 
"Qrants  of  franchises  and  spedal  privities 
are  always  to  he  construed  most  strongly 
against  the  donee,  and  in  favor  of  the 
public."  Such  were  the  words  of  this  eonrt 
in  St.  Olair  Ootmty  Tump.  Co.  v.  ItUnoie, 
9S  U.  B.  63,  68,  24  L.  ed.  661,  6S2.  Tha 
universal  rule  in  donbtfiil  cases — tbls  court 
said  in  Oregon  B.  (G  Jfav.  Oo.  r.  OregoMmt 
R.  Oo.  ISO  U.  S.  1,  26,  S2  L.  ed.  B37,  842, 
9  Sup.  Ct  B«p.  40»— Is  that  "the  constme- 
tion  shall  be  sgainst  the  grantee,  and  in 
favor  of  the  government."  As  late  as 
CooeoiB  Uin.  Oo.  v.  Bouth  OaroUna,  144 
U.  a  S60,  S62,  36  L.  ed.  6S7,  642,  12  Sup. 
Ct  Sep.  689,  691,  this  oourt  said:  ""^^i 
doctrine  is  firmly  eatabllshed  that  onlythat* 
which  is  granted  in  dear  and  explicit 
terms  passes  by  a  grant  of  property,  fran- 
chises, or  privileges  in  which  the  govern- 
ment or  the  public  has  an  interest  t 
Statutory  grants  of  that  character  are  to 
be  construed  strictly  in  favor  of  the  public, 
and  whatever  is  not  unequivocally  granted 
is  withheld;  nothing  passes  by  mere  impli- 
cation, t     This  principle,  it  has  been  said. 


t^lM  V.  tlinneaala  d  S.  W.  B.  Oo.  1  Black, 
SS8.  ftSO,  IT  L.  ed.  14T,  IBS ;  Vorthviettem  Ftt- 
taiMno  Oo.  V.  Ettde  Par*.  9T  U.  B.  659,  066,  24 
L.  ed.  loss,  I03B ;  BaiuMai  A  at.  J.  B.  Oo.  v. 
UUiouH  River  Paeket  Co.  IZS  V.  B.  260,  ZTI, 
81  L.  ed.  731,  T3S.  8  Sup.  Ct.  Bep.  874 ;  Central 
Trantp.  Co.  ».  PaUman'i  Falaoe  Car  Oo.  1S9  TI. 
B.  24.  49,  8B  I.  ed.  Dfi,  64,  II  gnp.  Ct  Bep.  478 ; 
jGteli*  V.  BlmvOle  Water  Buppl^  Oo.  141  U.  B. 
67,  SO,  SB  L.  ed.  S22,  027,  11  Bnp.  Ct  Bep.  B93 ; 
State  V.  Paetfle  Ouana  Oo.  22  B.  a  60.  83,  86. 

tBolveke  Water  Potter  Co.  v.  Lvman,  IB 
Wall.  BOO.  31  U  ed.  83  ;  riM  Blnphanto*  BriigU 
(Ohenange  BrUffe  Co.  v.  Bingjtaatten  SrMtfe 
Co.;  8  Wait  61,  76,  18  L.  ed.  1ST,  148. 
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1i  %  wIm  one,  as  It  Herrei  to  defeat  any 
purpoae  ccmcealed  b<r  the  skilful  um  of 
tenaa  to  aoeompIUb  Mmething  not  ap- 
pkrent  on  the  fooe  of  the  act,  and  thus 
BanctioDB  only  open  dealing  with  legiBla- 
tire  bodies.'  Blidell  r.  Orandjean,  111  U. 
S.  412,  438,  28  L.  ed.  321,  330,  4  Bup.  Ct. 
Rep.  476."  We  have  never  departed  from 
OT  modified  these  prineiples,  but  have  re- 
affirmed them  in  many  cases.   | 

It  is  true  that  the  caees  to  which  we  have 
referred  involved  in  the  main  the  eonstrue- 
tion  of  legislative  enactments.  But  the 
principles  thej  amiounee  apply  with  full 
force  to  ordinances  and  contraota  by  mi 
ipal  corporations  in  respect  of  matters  that 
ooneera  the  public  The  authorities 
all  agreed  that  k  municipal  corporation, 
when  exerting  its  functions  for  the  general 
good,  ia  not  to  be  shorn  of  its  powers  by 
mere  implication.  If,  by  contract  or  other- 
wise, it  may,  in  particular  dreumstances, 
restrict  the  exercise  of  its  public  powers, 
the  intention  to  do  so  must  be  manifested 
by  words  BO  dear  aa  not  to  admit  of  two 
different  or  iuc<HulBtent  meanings. 

Turning,  now,  to  the  agreement  of  IB82, 
we  fail  to  find  in  it  any  words  necessarily 
Importing  an  obligation  on  the  part  o(  the 
eity  not  to  establish  and  maintain  wat«r- 
le  works  of  its  own  during  the  term  of  the 
•  water  company.  It  Is  said  that  tbe*com- 
pany  could  not  possibly  have  believed  that 
the  city  would  establish  waterworks  to  be 
operated  in  competition  witli  Its  system, 
for  luob  competition  would  be  ruinous  to 
the  water  oompany,  as  its  projectors,  on  a 
moment's  reflection,  could  have  perceived 
when  the  agreement  of  1882  was  made. 
On  the  other  hand,  the  city  msy,  with 
mudi  reason,  say  that,  having  onoe  thought 
of  having  its  own  waterworks,  the  failure 
to  Insert  in  that  agreement  a  provision 
precluding  it.  In  all  circumstances,  and 
during  a  long  period,  from  having  its  own 
separate  system,  shows  that  it  was  not  its 
purpose  to  BO  restrict  the  exercise  of  its 
powers,  but  to  remain  absolutely  free  to  act 
OS  changed  circumstances  or  the  public  ex- 
igencies might  donand.  The  stipulation 
In  the  agreement  that  the  city  would  not, 
at  any  time  during  the  thirty  years  com- 
mendng  August  1st,  18S3,  grant  to  any 
person  or  corporation  the  same  privileges 
It  had  given  to  the  water  company,  was 
by  no  means  an  agreement  that  it  wonld 
never,   during  that  period,  construct  and 

?  •iVntltS  tain  v.  Antdondo,  S  Pet  OTl,  TSB, 
•  L.  ed.  S4T,  Sn* ;  MUU  v.  51.  Olatr  Count)/,  8 
Bow.  6S1,  1!  U  eO.  i:0O ;  Richmond,  F.  d  P.  R. 
Co.  V.  LouUa  R.  Co.  IS  Haw.  81,  14  L.  ed.  60  i 
IXikafM  d  P.  a.  Co.  V.  UtoMabt,  ZS  How.  66, 
U,  IS  U  ed.  BOO,  EOS;  Vmrton  v.  Maluming 
CoiMlv,  100  V,  B.  661,  26  L.  ed.  T12. 


maintain  waterworks  of  its  own.  For  some 
reason,  not  distinctly  disclosed  ij  the 
record,  the  city  abandoned  the  scheme  it 
had  at  one  time  formed,  of  constructing 
its  own  system  of  waterworks.  And  it  may 
be  that  It  did  not,  in  I8S2,  intend  or  expect 
ever  again  to  think  favorably  of  such  a 
scheme.  It  may  also  be  that  the  water 
company,  having  knowledge  of  what  the 
city  had  done  or  attempted  prior  to  1882, 
deliberately  concluded  t«  risk  the  possi- 
bility of  municipal  competition,  if  the  city 
would  agree  not  to  give  to  other  persona 
or  corporations  the  same  privileges  It  had 
given  to  that  company.  The  city  did  so 
agree,  and  therAy  bound  Itself  by  contract 
to  the  extent  just  stated,  omitting,  as  if 
purposely,  not  to  bind  itself  further.  The 
agreement,  as  executed,  is  entirely  con- 
sistent with  the  idea,  that  white  the  city, 
at  the  time  of  making  the  sgreement  of 
1882,  had  no  purpose  or  plan  to  establish 
and  operate  its  own  waterworks  in  compe- 
tition with  those  of  the  water  company,  it 
refrained  from  binding  itself  not  to  do  so, 
although  willing  to  stipulate,  as  it  did 
stipulate,  that  the  grant  to  the  water  com- 
pany should  be  exclusive  as  against  all 
other  persons  or  corporations.  We  are  « 
therefore  •constrained  by  the  words  of  tha? 
agreement  to  hold  that  the  city  did  not 
assume,  by  any  contract  protected  by  the 
Constitution  of  the  United  States,  to  re- 
strict ita  right  to  have  a  system  of  water- 
works. Independent  altogether  of  the  sys- 
tem established  and  maintained  by  the 
water  eompany.  If  this  interpretation  of 
the  contract  will  bring  hardship  and  loss 
to  the  water  oompany,  and  to  those  having 
on  interest  in  its  property  and  bonds,  the 
result  (omitting  now  any  consideration  of 
the  question  of  power]  is  due  to  the  ab- 
sence from  the  agreement  between  the  par- 
ties of  any  stipulation  binding  the  city 
not  to  do  what,  unless  restrained,  it  now 
proposes  to  do. 

While  there  is  no  ease  precisely  like  the 
present  one  in  all  Its  facts,  the  adjudged 
m  lead  to  no  other  conclusion  than  the 
Just  indicated.  Ws  may  well  repeat  here 
what  was  said  in  a  somewhat  similar  case, 
where  a  municipal  corporation  established 
gas  works  Of  ita  own  in  competition  with  a 
private  gas  company  which,  under  previous 
authority,  had  placed  its  pipes,  mains,  etc., 
in  public  streets  to  supply,  and  was  supply- 
ing, gas  for  a  ci^  and  its  inhabitants:  "It 
may  be  that  the  stockholders  of  the  plain- 
tiff supposed,  at  the  time  it  became  incor- 
porated, and  when  they  made  their  original 
investment,  that  the  el^  would  never  d» 
what  evidently  Is  eontemplated  by  th*  w 
dinance  of  1889.  And  it  may  be  that  tbs 
erection  and  maintenance  of  ga«  works  l^ 
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Uu  d^  at  tbe  pubUo  expense,  end  In  Mm- 
petition  wiUi  the  plaintiff,  will  ultimfttel^ 
impair,  if  not  destroy,  the  viLliie  of  the 
plsintiff*e  wotIu,  for  the  purposes  for  which 
thejr  were  eatabliahed.  But  Buch  considera- 
tions cannot  control  the  determlmttion  of 
the  legal  rights  of  parties.  As  said  bf  this 
court  in  Curtia  v,  Whitney,  13  Wall.  6B,  70, 
20  L.  ed.  S13,  SU;  *Nor  does  ereij  statute 
which  affects  the  value  of  a  contract  impair 
Its  obligation.  It  is  one  of  the  contingen- 
cies to  which  parties  look  now  in  maldng 
a  large  class  of  contracts,  that  they  may 
be  affected  in  many  ways  by  state  and 
national  legislation.'  If  parties  wish  to 
guard  against  contingenclee  of  that  kind 
they  must  do  so  by  such  clear  and  explicit 
language  as  will  take  their  contracts  out 
>-  of  tbe  established  rule  that  public  grants, 
•  suHceptible  of  two  constructions,  must  re- 
ceive the  one  most  favorable  to  the  public." 
Hamilton  QoMlight  £  Coke  Co.  v.  Hamilton, 
I4S  U.  S.  2S8,  208,  SO  L.  ed.  963,  SSS,  13 
Bup.  Ct.  Rep.  00;  Bkaneateles  WatenoorJtt 
Co.  T.  Skrmeatelet,  184  U.  S.  364,  363,  46 
li.  ed.  fiSe,  B90,  22  Sup.  Ct  Rep.  400. 

So  in  Joplin  v.  |tou(Auw>t  Ifissoun  lAght 
Co.  101  U.  B.  ISO,  166,  4S  L.  ed.  127,  129, 
£4  Bup.  Ct  Rep.  43,  which  Involved  the 
question  whether  a  citj  could  establish  its 
own  electrlo  plant  in  competition  with  that 
of  a  private  corporation,  the  court  said; 
Tbe  limitation  contended  for  is  upon  a 
governmental  sgeni^,  and  restraints  upon 
that  must  not  be  readily  implied.  Tbe  ap- 
pellee concedes,  as  we  have  seen,  that  it 
bu  no  exclnaJTe  right,  and  yet  contends 
for  a  limitation  upon  tbe  city  which  might 
give  it  (the  appellee)  a  practical  monopoly. 
Othen  may  not  sedc  to  compete  with  it, 
and  If  the  city  cannot,  the  city  is  left  with 
a  useless  potentiality,  while  the  appellee 
tzercises  and  enjoys  a  practically  exclusive 
right.  There  are  presumptions,  we  repeat, 
against  the  granting  of  exclusive  rights, 
and  against  limitations  upon  the  powers  of 
government." 

Again,  in  the  recent  case  of  Helena 
Walerworkt  Co.  y.  Helena,  IBS  U.  S.  3B3, 
802,  49  L.  ed.  E4S,  250,  26  Sup.  Ct.  Rep.  40, 
where  a  dty  established  its  own  system  of 
watATWorka  in  competition  with  that  of  a 
private  company,  tbe  court,  observing  that 
the  city  had  not  specifically  bound  itself 
not  to  construct  its  own  plant,  said:  "Had 
it  been  intended  to  exclude  the  dty  from 
ezerdeing  the  privil^e  of  establishing  its 
own  plant,  suc4i  purpose  could  have  been 
scpressed  by  apt  words,  as  was  tbe  case  in 
Walla  Walla  t.  Walla  Walla  Water  Co. 
172  U.  &  1,  48  L.  ed.  341,  IS  Sup.  Ct.  Rep. 
77.  It  is  doubtless  true  tliat  the  erection 
of  snch  a  plant  by  the  dty  will  render  the 
pnper^  of  tlw  water  company  less  val- 


nable  and,  perhaps,  unprofitable;  but  If  H 
was  intended  to  prevent  such  comp«titiOBa 
a  right  to  do  80  should  not  have  been  left 
to  argument  or  implication,  but  made  cei^ 
tain  by  the  terms  of  the  contract."  To 
the  same  effect,  as  to  the  principle  involved, 
are  WaeUnglon  £  O.  Tump.  Co.  r.  Mary 
land,  3  Wall.  210,  213,  18  L.  ed.  180,  182; 
Stein  T.  Bienville  Water  Eupply  Co.  Ul 
U.  S.  67,  81,  3G  L.  ed.  B22,  623,  11  Sup.  CL 
Rep.  892;  Long  Iiland  Water  Supply  Co.  y, 
Brooklyn,  166  U.  S.  6S6,  41  L.  ed.  116S, 
17  Sup.  Ct  Rep.  718. 

It  is,  we  tliink,  important  that  tbe  courts* 
should  adhere  flnnly'to  the  salutary  doe-P 
trine  underlying  the  whole  law  of  munici> 
pal  corporations  and  the  doctrines  of  the 
adjudged  cases,  that  grants  of  spedal  priv- 
ileges affecting  the  general  iateresbt  are  t» 
tw  liberally  construed  in  favor  of  tbe  p<ibli<^ 
and  that  no  public  body,  charged  with  pub- 
lic duties,  be  held,  upon  mere  implication 
or  presumption,  to  have  devested  it«df  of 
ita  powers. 

As,  tlien,  the  dty  of  Knoxville  cannot 
be  held  to  Itave  precluded  itself  by  contract 
from  establishing  its  own  independent  sys- 
tem of  waterworks,  it  becomes  xmnecessaiy 
to  consider  any  other  question  in  the  case. 
The  judgment  of  that  court  diamieeing  (A« 
BilJ  mast  be  affirmed. 

It  it  M  ordered. 

Mr.  Justice  Brown,  Ur.  Justios  WUt«( 
Mi.  Justice  PeekhKm,  and  Mr  Justitt 
Holaies  dissented. 

(MO  U.  8.  1) 
UNITED  STATES  ea  r»L  RALPH  W.  D£U- 
RX  and  John  Dowd,  Appls., 

SDWARD  LEWIS,  Warden  of  the  Common 
Jail  of  Allegheny  County,  Pennsylvania. 

HAlieaa  corpTi»— Federal  Intepferenov 
-with  Blale  adultilBtrattOD  of  orlmlnBl 
latT. — Hetlet  b;  hab«ss  corpus  It  properly  re- 
fused In  R  FedcTsJ  circuit  court  to  persons 
In  the  mllltair  service  of  the  United  Blatea, 
beld  In  the  cusCud;  of  state  autborlUea  to 
answer  to  a  charge  at  homicide  wblcji  Is 
ssaerted  by  them  to  have  been  cammttted  In 
the  diBcbstEe  ol  their  dutj,  under  the  Fed- 
eral Constitution  and  laws,  ta  apprehend  the 
deceased  for  a  lareeaj  of  propertr  from  a 
Federal  araenal,  where  tbere  Is  conaicUng 
evidence  on  the  gnestlon  whether  or  not  ths 
deceased  had  surrendered  before  the  fatal 
shot  was  flted. 

[No.  128.] 

Argued  December  tt,  190S.    Decided  Jonw 
arj/  e,  1906. 

APPEAL  from  tba  Circuit  Court  of  tba 
United  States  for  the  Western  Diatrist 
of  Pennsylvania  to  reriew  an  order  denying 
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reHef  I17  luibeaa  «orpaa  to  persouB  in  the 
mUitary  Mrrice  of  tlta  United  States,  held 
In  tho  custody  of  tlw  >tate  knthoritiea  to 
•newer  to  a  ehaTge  of  homicide.  Affirmed. 
See  same  ewe  belov,  120  Fed.  823. 

^      Statement  by  Mr.  Chief  Jiutioe  Fvlleri 

•  •  Ralph  W.  Drury  and  John  Dowd  were 
Indicted  In  the  oourt  of  oyer  and  terminer 
for  the  county  of  Allegheny,  Pennsylvania, 
on  two  counts, — the  first  charging  them 
with  murder,  and  the  eeeond  with  man- 
■laughter,  in  the  homicide  of  one  William 
H.  Crowl^,  September  10,  1003.  They 
were  admitted  to  bail  in  the  sum  of  $5,000 
•ach,  and  having  be<D  rabaequently  lur- 
tendered,  obtained  a  writ  of  habeas  ooipus 
from  the  circuit  court  of  the  United  States 
for  the  western  district  of  Fenneylvania. 
The  ease  en  the  bearing  was  thna  stated 
by  Aebeion,  J.,  holding  the  circuit  court: 

"On  September  10th,  1003,  Ralph  W. 
Drury  yn»  a  eonuniseloned  olDoer  of  the 
United  States  Army,  of  the  rank  of  second 
lieutenant,  and  had  under  bis  command  a 
detachment  of  twen^  enlisted  men,  of 
whom  John  Dowd  was  one,  stationed  at 
All^heny  arsenal,  in  the  dty  of  Pittsburg, 
in  Allegheny  county,  Pennsylvania,  this 
arsenal  being  a  subpost  of  Ft.  Niagara,  New 
Torlc.  From  time  to  time  before  S^tem- 
tier  10th,  1903,  some  copper  down  spouts 
and  ere  troughs  had  been  stripped  from 
some  of  the  buildings  on  the  arsenal 
grounds  and  the  material  stolen,  and  other 
depredations,  such  as  the  breaking  of  win- 
dow lights,  had  been  committed  on  the 
arsenal  proper^.  Lieut.  Col.  Robertson, 
the  commanding  officer  at  Ft.  Niagara,  on 
the  occasion  of  an  inspection  of  All^heny 
arsenal,  in  July,  1003,  bad  directed  Lieut 
Drury  to  use  Ids  best  endeavors  to  stop 
the  depredations,  and  to  that  end  ordered 
him  to  establish  a  patrol  of  the  guards  day 
and  night  upon  the  arsenal  grounds,  and 
to  apprehend  and  arrest  any  person  or  per* 
sons  committing  depredations  on  the  ar- 
senal property.  Shortly  before  10  o'clock 
on  the  morning  of  September  10th,  1B03, 
having  received  word  that  some  persons 
were  stealing  copper  from  one  of  the  build- 
ings on  the  arsenal  grounds,  Lieut.  Drury 
took  John  Dowd,  then  on  guard  duty,  and 
another  private  soldier  {each  of  the  latter 
being  armed  with  a  ri&e  and  ammunition), 

•  and,  passing  out  of  ■the  arsenal  grounds 
through  the  gate  on  Butler  street,  the  three 
proceeded  by  way  of  Butler  street  and  Al- 
mond alley  towards  the  Allegheny  Valley 
Railroad.  Drury  informed  the  two  men  of 
the  reported  stealing  of  copper,  and  in- 
atmeted  them  to  continue  down  Almond 
alley  and  arrest  any  person  coming  from 
the  arsenaL     Drury  himself  left  Almond 


alley  at  the  eomer  of  WHlow  street,  and 
went  by  Willow  street  to  Fortieth  street 
(which  rnns  along,  but  outside  of,  the  ai> 
senal  wall),  and  proceeded  down  Fortieth 
street  to  its  foot,  where  were  congregated 
three  or  fonr  half -grown  boys  or  young 
men,  among  whom  was  William  H,  Crowley, 
aged  about  nineteen  or  twenty  years.  These 
persons  fled  in  different  directions  when 
they  saw  Lieut  Drury  approaching.  Crow- 
ley ran  from  the  foot  of  Fortieth  street 
away  from  the  arsenal  property  in  the 
direction  ot  Forty-first  street,  keeping  on 
or  near  the  Allegheny  Valley  Railroad. 
When  he  was  about  100  yards  from  the 
arsenal  wall,  Crowley  was  shot  by  Dowd, 
who  aimed  and  fired  his  rifle  at  Crowl^. 
At  the  time  of  the  shooting,  Drury,  Dowd, 
and  Crowley  were  all  off  the  ground  be- 
longing to  the  United  States.  Each  one 
ot  the  three  then  stood  either  upon  a  street 
of  the  city,  on  the  Allegheny  Valley  Rail- 
road, or  on  private  property.  The  rifle 
ball  struck  Crowley's  left  tbigh,  inflicting 
a  mortal  wound,  from  which  he  died  on  the 
evening  of  the  same  day, — September  lOth, 
1003. 

"Thus  far  the  facts  are  not  open  to  dis- 
pute under  the  testimony.  But  as  to  the 
eireumstances  attending  the  shooting  of 
Crowley,  the  evidence  is  conflicting,  and 
leads  to  opposite  conclusions  of  fact  as  one 
or  other  version  of  the  affair  given  by  the 
witnesses  is  accepted.  Dowd  testifies,  and 
the  petitioners  have  produced  other  evi- 
dence tending  to  show,  that  as  Crowley 
fled,  he  wascalledonseveral  times  by  Dowd, 
who  followed  him,  to  halt,  with  warning 
that,  unless  he  halted,  Dowd  would  fire; 
that  Crowley  did  not  halt,  but  continued 
his  flight,  and,  to  prevent  his  escape  behind 
or  through  a  lumber  pile,  Dowd  fired,  and 
that  Drury  did  not  order  Dowd  to  fire,  and 
waa  not  connected  with  the  shooting  save^ 
l>y  the  fact  that  he  ordered  the'arrest  of* 
any  person  coming  from  the  arsenal.  On 
the  other  hand,  two  witnesses  who  were 
present  (Urs.  Long  and  Miss  Terwillerger) 
testify  that  before  the  shot  was  fired  Crow- 
ley stopped,  turned  around,  and  facing  the 
pursuing  soldier  ( Dowd) ,  threw  up  his 
hand,  said,  'Don't  shoot,  I  will  oome  back,' 
or  'I  will  give  up,'  and  just  then  Lieut 
Drury  said  'Fire'  and  Dowd  fired  the  shot 
that  killed  Crowley.  The  testimony  of  at 
least  one  other  witness  tends  to  corroborate 
the  account  of  the  transaction  given  by  the 
two  named  women,  as  above  recited.  It 
is  not  for  me  to  say  whether  or  not  tha 
witnesses  who  have  testified  thus  on  Ha 
part  of  the  commonwealth  are  mistaken. 

"In  view  of  all  the  evidence  herein, 
should  this  court  interfere  to  prevent  the 
trial  of  the  petitioners  upon  the  indictment 
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in  the  lUte  ooort, — taka  the  petlticnun 
out  of  the  enitodj  of  tba  aathoritiaa  of  the 
•tkt^  and  discharge  than  ttztailj,  without 
tri«I  by  any  oivil  eonrt  in  the  re^ar  »A- 
mintatntioii  of  juHticeT  This  la  tha  qne*- 
tlon  which  oonfronta  me."  129  Fed.  B2S. 

The  eourt  entered  an  order  discharging 
tbe  writ,  and  remanding  p«titIoiieTS  to  the 
onatody  of  tbe  warden  of  the  jiJl  of  jUle- 
gheny  county,  and  from  that  order  thia 
appeal    waa    allowed    and    proMonted. 

AstutoHt     to     tht     Attorney     Geiwrol 
Pwrdy  for  appellants. 
No  oounael  for  appellee. 

?  'Mr.   Chief  Juaiiee  Z^alI•*  deliveied  the 
opinion  of  tiie  court: 

In  Baker  t.  Oriea,  189  U.  8.  284,  2B0, 
42  L.  ed.  748,  750,  IS  Sup.  Ct.  Rep.  323, 
an  appeal  {lom  the  final  order  of  tiie  dr- 
«ait  eourt  of  the  United  State*  for  tbe 
northern  diatriet  of  Toaa,  In  habeaa  eorpna, 
H  waa  aaidi 

"The  court  below  liad  Jurisdiction  to 
Issue  tlM  writ,  and  to  decide  tbe  questions 
wliieh  were  argued  before  it.  Ba  porta 
Bc]faa,  117  U.  S.  241,  20  L.  ed.  86B,  8  Sup. 
Ct  Bep.  734;  WMtten  v.  TomUiu<m,  100 
U.  a  231,  40  L.  ed.  V>«,  l«  Sup.  Ct  Sep. 
£97.  In  tbe  latter  caae  moat  of  the  prior 
authorities  are  nioiUaned.  From  titese 
eases  it  clearly  appears,  as  the  settled  and 
proper  procedure,  that  while  drouit  courts 
of  the  United  StatM  bsTo  jurisdiction, 
under  the  eirimmatauces  set  forth  in  the 
foregoing  atat«ment,  to  iasue  the  writ  of 
habeas  corpus,  yet  those  courts  onght  not 
to  exercise  that  jurisdiction  by  the  dla- 
eharge  of  a  prisoner  unices  in  eases  of 
peculiar  urgency;  and  that  Instead  of  dis- 
charging, they  will  leave  the  prisoner  to 
l>e  dealt  with  by  the  courts  of  the  atate; 
that  after  a  final  determination  of  the  case 
by  the  atate  court,  the  Federal  oourts  will 
.even  then  generally  leave  tiie  petitioner  to 
•  his  remedy  by  writ  of  error  fromthla  court 
The  reason  for  this  course  is  apparent  It 
is  an  exfwedingly  delicate  jurisdiction  given 
to  tlie  Federal  courts  by  wbieh  a  person  un- 
der an  indictment  in  a  atate  court  and  sub- 
ject to  its  laws,  may,  by  the  dedaion  of  a 
alngla  judg«  of  the  Federal  court,  upon  a 
writ  of  habeaa  corpna,  be  taken  out  of  the 
eustody  of  the  officer*  of  the  atate,  and  fi- 
nally discharged  therefrom,  and  thua  a  trial 
by  the  atate  courts  of  an  indictment  found 
under  the  laws  of  a  state  be  finally  pre- 
Tented.  Caaea  have  occurred  of  so  excep- 
tional a  nature  that  thia  course  liaa  been 
pursued.  Buch  are  tbe  ease*  £«  Lonej/ 
ITTtoma*  t.  Loney)  134  U.  B.  372,  33  L.  ed. 
MV,  10  Sup.  Ct  Bep.  684,  and  R»  Seagle 
iOuminglum  r.  IfeagU)    135  U.  &   1,  34 


L.  wL  60,  10  Sup.  Ct  Jtap.  «■>;  hot  tiM 
reasons  for  flis  intarfsrcues  of  tk«  Fedenl 
court  in  eaeh  of  tliose  eases  were  extraor- 
dinary, and  preaented  what  tbia  covrt 
regarded  as  such  exceptional  faets  as  to 
jnsti^  tbe  interference  of  tlM  Federal 
tribunal.  Unleas  tbia  ease  be  of  such  an 
exceptional  nature,  we  onght  not  to  en- 
oonrags  the  intenhrence  of  the  Federal 
court  below  with  the  regular  oonraa  of 
juatlce  in  tlie  atate  court." 

The  rule  thus  deolared  Is  well  settled, 
and,  In  our  judgment,  it  waa  properly  ap- 
plied in  tliis  ease.  Crowl^  was  a  dUian 
of  Pennsylvania,  not  in  the  serrioe  of  the 
United  States,  and  was  killed  in  or  near 
a  street  of  the  dty  of  Pittsburg,  and  not 
on  property  bdonging  to  the  United  State* 
or  over  which  tlie  United  Statea  had  Joris- 
dictlon. 

The  homldde  oeonrred  witiiln  the  ter- 
ritorial jurisdiction  of  the  eonrt  of  oyer 
and  terminer,  wbioh,  as  Judge  Acheson 
obeerrad,  was  the  only  dvil  oourt  whieh 
could  have  jurisdiction  to  try  petitioner! 
for  the  alleged  unlawful  killing,  and  tlte 
indictment  presented  a  ease  eogni  sable  t^ 
that  oourt 

The  general  juriediotion.  In  time  of  peae^ 
of  the  dril  eourta  of  a  state  orer  persona 
In  the  military  ssrvice  of  the  United  States, 
who  are  aoctued  of  a  capital  crime  or  of 
any  offence  against  the  person  of  a  dtizen, 
eommltted  within  the  state,  is,  of  course, 
not  denied. 

But  it  ia  contended  on  behalf  of  the  gov- 
ernment that  the  state  court  was  absolutely 
without  jurisdiction  to  try  patitionera  tor 
the  IdlUng  of  Crowley,  because  the  homt-^ 
dde  waa'connnitted  t^  them  "while  in  the* 
lawful  performanoe  of  a  duty  and  obliga* 
tlon  impoaed  npon  them  by  the  Constitu- 
tion and  laws  of  the  United  Statea."  The 
argnment  is  that  Crowley  bad  been  guilty 
of  the  crime  of  larceny,  and  oould  have  been 
indleted  and  prosecuted  on  the  charge  of 
felony  in  the  district  court  of  tbe  United 
Statea,  under  |  6439  of  tbe  Kerised  Statutac 
(U.  B.  Comp.  SUt  ISDl,  p.  3ST5),  or  under 
!  G301  (U.  S.  Comp.  Stat  1901,  p.  3flSl), 
the  United  States  having  jurisdiction  over 
the  Allegheny  arsenal  property,  and  the 
Pennsylvania  laws  making  what  Crowley 
is  alleged  to  have  done  a  felony.  Hence 
that  it  waa  the  duty  of  petitioners  to  arrest 
Crawley,  and  to  surrender  him  to  tbe  Fed- 
eral authorities  for  prosecution.  And  it 
is  Insisted  that  the  fact  is  "eatablisbed  that 
Crowley  met  his  death  while  attempting  to 
escape  arrest"  But  there  was  a  eonfllet 
of  svidcDce  as  to  whether  Crowley  had  or 
had  not  surrmdered;  and  It  ia  oonesdsd 
that  if  he  had,  it  oould  not  reasonably  b* 
claimed  that  the  fatal  shot  was  fired  in  tbe 
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performaiies  of  *  dntj  Imposod  b^  the  Fed- 
eral l»w,  and  the  state  oonrt  had  juriadio- 

tiOB. 

The  circuit  court  wu  not  called  on  to 
determine  the  guilt  or  innocence  of  the 
accused.  That  was  for  the  atat*  court  if 
It  had  juriidiction,  and  this  the  state  court 
had,  even  though  it  was  petitioner'a  duty 
to  pursue  and  arrest  Crowley  (assuming 
that  he  had  stolen  pieces  of  copper],  if  the 
question  of  Crowley  being  a  fleeing  felon 
was  open  to  dispute  on  the  evidence;  that 
Is,  if  that  were  the  gist  of  the  case.  It  was 
for  the  state  court  to  pass  upon  it,  and  its 
doing  so  could  not  be  collaterally  attadted. 
He  asaertion  that  Crowley  was  resisting 
arrest,  and  in  flight  when  shot,  was  matter 
of  defense,  and  Ea  parte  Orowih,  112  U.  S. 
ITS,  E8  L.  ed.  680,  G  Sup.  Ct  Bep.  OS,  is 
In  point. 

We  have  repeatedly  held  that  the  acta 
of  Congress  In  relation  to  habeas  corpus 
4o  not  imperatively  raquire  the  circuit 
courts  to  wrest  petitioners  from  the  custody 
«f  state  officers  in  advance  of  trial  in  the 
state  courts,  and  that  those  courts  may 
decline  to  discharge,  in  the  proper  exercise 
of  discretion.  We  thinic  that  discretion 
was  properly  exercised  in  this  case. 

Final   order  afflmtd. 


\.  Brrar  to  stBte  eooFt— iinestloMB  re- 
vl curable    aftntory     conntractlon^A 

decision  of  the  supreme  court  ol  Hartb  Csio- 
llDB  tbst  tlie  prOTlBlon  of  N.  C.  Pub.  Laws 
10OS,  cbap.  24T,  Imposing  a  tax  on  "(Terj 
meat-packLng  house  doing  buslneaa  In  tbls 
state,"  does  not  appl;  to  the  Interstate  bosl- 
oesa  ol  a  foreign  corparatloD,  but  onl;  (□  Its 
local  business,  sncb  as  th*  wie  wltbln  the 
state  of  products  already  stored  tbere,  on 
orders  received  after  tbe  products  ace  thus 
stored.  Is  conclusive  on  the  Federal  Supreme 
Court  In  detecmlDlDg,  on  writ  of  error  to 
tbe  state  court,  whether  the  tsi  la  an  Inter- 
ference with  Inleratste  commerce. 

B.  ConiiBcrcc — state  taxation  lu  affect- 
Ibk  iDtCFatate  commerce,— The  tax  Im- 
posed by  N.  C.  Pub.  Laws  1003,  chap.  247, 
as  construed  by  the  state  courts,  upon  such 
local  Iwslneas  of  a  foreign  meat.paeking  house 
as  lis  sales  wltbln  the  state  of  products  al- 
ready stored  there,  on  orders  received  after 
these  products  are  thus  stored.  Is  not  Invalid 
u  an  Interference  vtlh  lnli;ratate  commerce.* 

S,  CoDalltational  law— eiiiial  proleedoB 
of  tbe  la^B— state  taxation  of  meat- 
paeklnK  boaBea.^rh8  equal  protection  of 
tbe  laws  Is  not  denied  a  foreign  meat-packing 
house  by  tbe  tax  Imposed  on  Its  local  bnal- 
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n««B,  under  N.  C.  Pub.  Laws  190S,  chap.  24T, 
taxing  "every  meat  packing  hoose  doing  tnisl- 
ness  in  this  state,"  altbougti,  at  the  points 
where  such  local  business  Is  carried  on,  per- 
sons selling  meat-packing  bouse  products,  but 
not  doing  a  meat  pack  lug  bonse  business 
either  In  North  Carolina  or  elsewhere,  are  not 
subjected  to  the  tax. 

I.  Constltnllonal  law— ennal  Drotcetloa 
of  the  la^s  state  taxation  on  meat- 
packlDB  hoiiaea.- Meat-pBcklng  bouses  are 
not  denied  the  equal  protectiou  of  tbe  laws 
by  tbe  tax  Imposed  on  tbeir  business  by  N.  C. 
Pub.  Laws  1903,  cbap,  247,  because  bouses 
packing  vegetatdes  and  tbe  like  are  Dot  In- 
cluded In  the  same  classIDcatlon  and  sub- 
jected to  the  same  tax. 

>■  Error  to  atatc  eonri — oneatlona  re- 
viewable—atatatttry  oonatractloB-^^be 
conclusion  of  a  state  court  that  a  tsx  la 
uniform,  within  the  meaning  of  the  require- 
ment of  the  state  Constitution,  when  It  la 
eqnsl  open  all  persons  belonging  to  tbe  de- 
scribed class  on  which  It  Is  Imposed.  Is  not 
open  to  review  upon  writ  of  error  from  the 
Supreme  Coart  of  tbe  United  States  to  Um 
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to  the  Supreme  Oonrt  of  Uw 
J-  State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  tfaa 
Superior  Court  of  Buncombe  County,  In  that 
state,  sustaining  the  validity  of  a  tax  on  a 
foreign  mest-packing  house.     A.ffirm»i. 

See  same  case  below,  134  N.  C.  G67,  47 
S.  E.  63. 

Statement  by  Mr.  Chief  Justice  Fnllerin 
'This  was  "a  controversy  without  action,"* 
submitted  in  accordance  with  the  lava  of 
North  Carolina  in  that  behalf,  in  the 
superior  court  of  Buncombe  county,  that 
state,  in  which  B.  R.  I^eey,  treaaurer  of 
North  Carolina,  was  plaintiff,  and  Armour 
Packing  Company  was  defendant 

By  the  revenue  law  of  North  Carolina  of 
March  0,  1003  (N.  C.  Publio  I^wa,  p.  823, 
chap.  247),  It  la  provided  in  schedule  B: 

"Sec  20.  Defining  ta»t»  utxlsr  (ftia 
schedule.  Taxes  in  this  schedule  shall  be 
imposed  as  license  tax  for  the  privil^e  of 
carrying  on  tbe  business  or  doing  the  act 
named,  and  nothing  in  this  act  contained 
ahall  be  construed  to  relieve  any  person  or 
corporation  from  the  payment  of  tax  as 
required   in   the   preceding   schedule." 

"Sec.  G8.  Packing  haute*.  Upon  erety 
meat-packing  house  doing  business  in  this 
state,  $100  for  each  county  in  which  said 
business  is  carried  on." 

"Sec.  68.  UnU»*  prohibited,  county  mof 
levy  same  lioenae  tam  at  ttate.  In  case 
where  a  specific  license  tax  is  levied  for  tha 
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pririlog*  of  eartT^ng  «n  Mry  bnalneBa,  trad^ 
or  profeaalon,  the  count?  ma?  lery  the  same 
tax,  and  no  more ;  Provided,  no  prorision 
to  the  oontrarj  ie  mad«  !□  the  BCction  levy- 
ing the  specifle  license  tax." 

^      Beetion    lOT    of    chapter    £51    of    Public 

nlA^TH  of  IB03   (p.  407)   readB: 

•*  •"Sac.  107.  Btaie  treasurer  to  »ua  for 
taaei.  Upon  failure  to  pay  to  the  state 
treaauTer  witfaia  thirty  days  after  the  aanie 
■hall  hare  become  due,  any  tax  which  by 
law  la  made  payable  direct  to  the  state 
treaanrer,  it  shall  be  hie  daty  to  Inatitute 
an  action  to  enforce  the  same  In  tha  county 
of  Wake,  or  in  the  county  In  whleli  the 
property  taxed  ie  located." 

The  3d  aection  of  article  0  of  the  Con- 
atitntioD  of  North  Carolina  prorideat 

"Laws  shall  be  paaaed  taxing,  by  a  nni- 
form  rule,  all  moneys,  credits,  investments 
in  bonds,  stocks.  Joint  stock  companies,  or 
otherwise;  .  .  .  The  general  assembly 
may  also  tax  trades,  profesiiona,  fianchlaea, 
and  incomes." 

It  appeared  from  the  facts  agreed,  as 
in  substance  stated  by  the  supreme  court 
of  North  Carolina,  that  the  Armour  Pack- 
ing Company  was  ircoTpornted  in  New 
Jersey,  bnt  haa  Its  principal  office  and  place 
of  business  in  Kansas,  that  business  being 
"a  meat-packing  house  business,"  and  that 
it  has  property  In  North  Carolina;  that 
"a  meat-packing  house  is  a  place  where 
the  business  of  slaoghterfng  animals,  and 
dresaing  and  preparing  the  product  of 
their  earcaases  for  food  and  other  purposes, 
is  carried  on;  the  products  thus  prepared 
consist  of  fresh  and  eund  meats,  such  aa 
bams,  dry  salt  sides,  bacon,  lard,  beef  ex- 
tracts, glue,  blood,  tankage,  etc"  JTiat  the 
Armour  Paddng  Company  "does  not,  any- 
where within  the  state  of  North  Carolina, 
slaughter,  dress,  cure,  pack,  or  mannfac- 
tnre  any  products  hereinbefore  set  forth, 
of  any  animal,  for  food,  or  for  commercial 
use,  or  for  other  purposes;"  but  that  after 
the  animals  are  slaughtered,  dressed,  and 
prepared  for  food  or  other  commercial  pur- 
poses in  Kansas,  such  product  is  shipped  in 
bulk  to  Wilmington,  Greensboro,  Aahevilte, 
CIiarlott«,  and  Fayetteville,  North  Caro- 
lina, where  the  company  has  cold  storage 
plants  and  warehouses,  and  sold  from  such 
■torage  plants,  some  of  such  product  to 
parties  in  North  Carolina  and  some  to  par- 

etties  outside  of  that  state;  that  part  of  said 

•  products  shipped  to'the  cold  storage  ware- 
house in  Asheville,  Buncombe  county,  re- 
main there  nntil  disposed  of  In  due  course 
of  trade  on  orders  taken  and  received  after 
■aid  products  have  been  stored  or  placed 
in  said  warehouse  or  cold  storage  plants. 
At  each  of  said  five  points  In  North  Caro- 
lina, where  the  eompany  maintains  a  ware- 


hoase  and  eold  storage  planta.  It  has  ona 
or  more  employees,  i.  c,  bookkeepers, 
stenc^aphera,  shipping  clerks,  ealesmen, 
drivers,  laborers  who  box  said  meats  and 
who  wrap  and  crate  goods  for  delivery  a* 
they  are  sold.  There  are,  in  Wilmington 
and  other  cities  of  said  state,  commission 
merchants,  brokera,  and  butchers  who  sell 
by  wholesale  and  retail  In  eompetltitm  with 
the  Armour  Packing  Company,  who  are  not 
engaged  in  a  meat-packing  house  business 
in  North  Carolina  or  elsewhere,  fresh, 
cured,  and  salt  meats  and  other  product* 
that  have  been  manufactured  from  tha  car- 
casses of  slaughtered  animals  for  food  and 
commercial  purposes,  and,  under  the  lawa 
of  North  Carolina,  said  commission  mer- 
chants, brokers,  and  butchers  are  not  ame- 
nable to  the  tax  levied  under  |  56  of  said 
revenue  act  of  1003.  At  all  points  In  Nortlt 
Carolina  where  the  Armour  Packing  Com* 
pany  is  engaged  in  business,  and  at  t*- 
rious  other  places  in  said  state,  there  are 
engaged  in  business,  as  tha  Armour  Pack* 
ing  Company  is  engaged,  packing  honaa* 
which  pack  articles  of  food  other  than 
meat,  and  offer  them  for  sale  in  said  atata, 
such  aa  peas,  beans,  tomatoes,  com,  pump- 
Idns,  fruit,  fish,  oysters,  etc  Ths  product* 
of  said  packing  houses  are  articles  of  food 
and  commerce,  and  are  sold  in  the  atata  of 
North  Carolina  through  agents,  broken, 
wholesale  and  retail  merchants,  Just  as  the 
products  packed  by  tha  Armour  Padcing 
Company  are  sold. 

The  ruling  of  the  eonrt  was  isroked  od 
oertain  points  stated,  all  of  which  wera 
adjudged  adversely  to  defendant,  and  judg* 
ment  was  rendered  against  it  for  the  tax 
and  eoata,  which  was  affirmed  by  the  su* 
preme  court  of  North  Carolina.  184  N.  0. 
667,  47  a  £.  S3. 

Mr.  Thomaa  B.  FeUer,  Jr.,  for  plain- 
tiff in  error. 
Mr.  Kobort  D.  Ollmer  for  defendant  In 


'lit.  Chief  Justice  Fallar  dellrered  tha? 
opinion  of  the  court; 

The  supreme  court  of  North  Carolina 
stated  the  contentions  of  the  Armour  Pack- 
ing Company  thus; 

"1.  That  it  is  not  engaged  in  doing  a 
packing-bouse  business  in  this  atato;  .  .  , 
(2)  that  the  tax  is  an  interference  with 
interstate  commerce;  (3)  that  the  tax  con- 
travenes J  3  of  article  G  of  the  Constitu- 
tion of  North  Carolina,  which  requires  tax- 
ation "by  nnifomi  rule;'  (4)that  the  tax 
is  forbidden  by  the  14tfa  Amendment  to 
the  Constitution  of  the  United  Btates;  (S) 
that  singling  out  'meat-packing  bouses'  for 
taxation  is  arbitrary  or  class  legislation. 
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■ad  prohibited  Ij  both  atata  and  FedenU 
OoaititntioDB." 
The  court  wdd: 

"If  the  busineaa  of  tha  delendsut 
•olelj  that  of  ehippin^^  food  products  into 
thia  state,  eonsigned  directly  to  purehaMn, 
on  orders  prerioualj  obtained,  it  ie  clear 
that  this  would  be  interatate  commBrce, 
and  a  tax  laid  by  the  state  upon  auch  bual- 
Qesa  would  be  illegal.  But  the  defendant 
doea  a  large  boaiiieaB  within  the  state,— the 
aelling  of  products  already  stored  here  on 
orders  recelred  after  these  produeta  are 
thus  stored.  The  tax  la  laid  upon  every 
^  meat-packing  house  'doing  businca  in  this 
M  atate.'  The  evident  meaning  of  the  legia- 
•  latnre  is  to*tax  the  agency  'doing  business' 
within  this  atata,  and  not  to  lay  any  tax 
upon  the  interstate  conuneros  of  shipping 
produote  into  the  stete,  to  be  directly  or 
Indirectly  delivered  to  purchasers  whoaa 
orders  were  obtained  before  the  goods  were 
■hipped." 

And,  after  recapitulating  from  the  agreed 
statement  the  particulars  of  the  buaineaa 
tranaacted  in  North  Carolina,  the  court  ap- 
plied the  rule  that  the  legislature  oonld 
preecribe  such  oonditlona  a*  it  saw  fit  on 
the  transaction  of  bueiness  by  a  foreign 
•orporation  within  the  stete,  and  held  that 
tha  license  tax  was  tha  eondition  upon 
which  defendant  was  permitted  to  do  the 
buaineaa  ao  described;  and  dted  Otbome  r. 
Florida,  16*  U.  B.  6S0,  41  li.  ad.  686,  IT 
Sup.  CL  Rap.  214,  s«  decisive  on  the  quaa- 
tion  that  the  license  tax  applied  only  to 
business  within  tha  stete,  and  not  to  that 
which  was  interstate  in  ite  character;  and 
added;  "ne  defendant  doing  buainees  In 
thia  atete,  and  the  license  tax  being  exacted 
only  bj  virtue  of  Ite  intraatete  buaineaa, 
the  first  two  grounds  of  objection  are  over- 
'  ruled." 

Aa  was  e^d  In  Oebome  t.  Florida,  this 
eonatruction  of  a  stete  stetute  by  ite  high- 
est court  ia  not  open  to  review;  and,  ac- 
oeptjng  it,  the  case  plainly  comes  within 
Sehrer  v.  Bt«mart,  197  U.  8.  80,  49  L.  ed. 
«3,  26  Sup.  Ct.  Rep.  403.  That  was  a  writ 
of  error  to  the  auprema  court  of  Georgia 
(HE  Ga.  1S4,  41  &  K.  6S0),  involving  tha 
oonstituUonality  of  a  stetute  Imposing  a 
tax  upon  paddng  house  agente,  and  the 
liability  of  an  agent  of  Nelson  Uorris  ft 
Company,  a  meat-paddng  firm  of  Chicago, 
te  pay  it.  It  was  contended  that  Morris 
ft  Company  did  not  slaughter,  dreas,  cure, 
pack,  or  manufacture  the  producte  of  an- 
imals for  food  anywhere  in  tha  aUte  of 
Georgia,  and  that  therefore  the  firm  was 
not  doing  a  paeldng-house  business  within 
tha  atete;  that  the  sUtute  violated  the 
I  elauee  of  the  Constitution,  and 
I  invalid,  in  that  it  denied  the 


equal  protection  of  the  lawa.  These  cm- 
tentions  were  overruled  by  the  supreme 
court  of  Georgia,  and  thia  eoort  affirmed 
tha  judgment.  And  among  other  things 
it  was  there  aaid: 

"The  act  in  question  doea  not  deny  te  n 
the  petitioner  the*equal  protection  of  tha? 
laws,  aa  tha  tax  ia  imposed  alike  upon  the 
managing  agent  both  of  domestic  and  of 
foreign  houaes.  .  .  .  There  Is  no  dis- 
crimination in  favor  of  the  agente  of 
domestic  houses,  and,  while  we  may  aua- 
pect  that  the  act  was  primarily  intended 
to  apply  to  agenta  of  ultra  atato  houses, 
there  is  no  discrimination  upon  the  face  of 
the  act,  and  none,  so  far  as  tha  record 
shows,  upon  ite  praotical  Bdmioistration. 
As  we  have  frequently  held,  tha  stete  haa' 
the  right  to  classify  occupations,  and  to 
impose  different  taxes  upon  different  occa- 
pations.  Such  has  been  constantly  ths 
practice  of  Congrees  under  the  internal 
revenue  laws.  Oook  t.  UarthaU  County, 
196  U.  8.  261,  276,  40  L.  ed.  471,  476,  25 
Sup.  Ct  Hep.  833.  What  tha  necessity  is 
for  Bueh  tax,  and  upon  what  occupations  It 
shall  be  imposed,  as  well  aa  tha  amount  of 
the  imposition,  are  exclusively  within  tha 
control  of  the  atete  l^ialature.  So  long 
tbars  is  no  discrimination  against  cit- 
is  of  other  states,  the  amount  and 
neceaaity  of  the  tax  are  not  open  to  crit- 
icinn  here."    197  U.  a  SO,  4»  L.  «d.  008, 

S  Sup.  Ct  Bap.  403. 

Thia  practically  disposes  of  the  fourtt 
and  fifth  eontentions,  since  the  claasifica* 
tion  of  maat-paclcing  houaea  cannot  be  said 
to  be  an  arbitrary  selection  or  not  to  rest  on 
reasonable  grounds,  and  the  14th  Anumd* 
ment  waa  not  intanded  te  prevent  a  stete 
from  adjusting  ite  system  of  taxation  in 
all  proper  and  reasonable  ways,  or,  through 
the  undoubted  power  of  olassification,  to 
impose  different  taxes  upon  different  trades 
and  professions. 

"A  tax  may  be  impoeed  only  upon  ow- 
tain  callings  and  trades;  for  when  the  stete 
exerte  'ite  power  te  tax,  it  ia  not  bound  t« 
tax  all  pur  suite  or  all  property  that  may 
be  legitimately  taxed  for  govemmentel  pur- 
poses. It  would  be  an  intolerable  burden 
stete  eould  not  tax  any  property  or 
calling,  unless,  at  the  same  time,  it  taxed 
all  proper^  or  all  callings."  Connolly  v. 
Union  Btioer  Ftp*  Co.  164  U.  8.  640,  602, 
46  L.  ed.  079,  090,  22  Sup.  Ct  Rep.  431, 
440. 

And  see  W.  W.  aargill  Co.  v.  Vinnetoia, 
ISO  U.  B.  4S2,  45  L.  ed.  619,  21  Sup.  Ct  Re{». 
423;  fidd  v.  Alabama,  ISS  U.  &  730,  47 
L.  ed.  609,  23  Sup.  Ct  Rep.  401 ;  BanamniA, 
T.  ^  I.  of  H.  R.  Co.  V.  Bammnah,  198  U.  &.« 
392,  49  li.  ed.  1007,  25  Sup.  Ot  Rep.  690;JJ 
ifMinaaota  Irtm  Co.  r.  JClMie.'lOg  D.  g.  SO*,* 
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BO  I.,  ed. ,  26  Snp.  OL  Rep.  109;  0aU4  t. 

Unittd  BtaiM  L.  Int.  Oa.  IBI  U.  B.  807, 
48  L.  ed.  193,  24  Sup.  CL  Bap.  74^ 

By  the  act  under  coniideration  the  tax 
is  levied  upon  erery  paddng  house  doing 
bnslneei  In  the  itate,  which  includes  bj 
its  tenm  both  domestic  utd  foreign  meet- 
packing  houses.  It  is  true  that  it  appears 
that  where  the  Armour  Padciug  CKHopanj 
does  business  certain  persons  sell,  both  bj 
wholesale  and  retail,  paddng-honse  prod- 
uota,  and  yet  are  not  subjeoted  to  this 
tax,  but  also  that  those  parties  are  not 
doing,  either  in  North  Carolina  or  else- 
where, a  packing-house  business.  And  so 
it  appears  that  in  North  Carolina,  at  the 
points  where  the  Armour  Patddng  Compauy 
is  engaged  in  business,  and  at  other  placM 
In  Um  state,  there  are  establishments  en- 
gaged in  business,  which  pack  artieles  of 
food  other  than  meats,  tneh  a*  peas,  beans, 
pumpkins,  ate.,  and  offer  them  for  sale; 
but  we  cannot  accept  the  suggestion  that 
the  statute  is  Toid  as  denying  the  equal 
protection  of  the  laws  to  meat-paddng 
houaea  because  houses  packing  vq[Btables 
and  the  like  are  not  included  in  the 
elassificaUon,  and  anbjeot  to  the  eami 
As  to  the  oont«ntlon  that  the  act 
violation  of  (  3  of  article  6  of  the  state 
Constitution,  the  state  supreme  oonrt  held 
that  this  tajc,  although  not  a  property  or 
•d  valorem  tax,  was  oontroUed,  even  if  the 
requirement  of  uniformity  were  applicable, 
1^  the  rule  that  "a  tax  is  uniform  when 
it  is  equal  upon  all  persons  belonging  to 
the  described  class  upon  which  it  is  Im- 
posed." And  with  that  conclusion  it  Is  not 
our  province,  nor  are  we  disposed,  faTInteT- 


J«dgm«nt  affirmed. 

Mr.  Justice  Brvwa  (with  whom  WM  lb. 
Justice  Feekk>^],  diaeenUug: 

The  main,  and  praetloally  the  onlf,  ques- 
tion  in   this   case   ia  whether   the   Armour 
^  Faddng    Company    was    a    '^eat-paddng 
«  house  doing  busineas"  in  the  state  of  North 
•  Oarolina  withiii*the  meaning  of  the  statute. 
The  seTeuth  and  eightii  items  of  the  stipu- 
lation of  facts  are  as  follows: 

"7.  A  meat-patddng  house  is  a  plaoe 
where  the  busiueBS  of  slaughtering  animals, 
and  dressing  end  preparing  the  products 
of  their  osrcasses  for  food  and  other  pur- 
poMS,  is  carried  on.  The  products  thus 
prepared  conaiat  of  freeh  and  cured  meats, 
sneh  as  bams,  dry  salt  aidw,  bacon,  lard, 
beef  extracts,  glue,  blood,  tankage,  etc 

"8.  Said  Armour  Faddng  Company  does 
■at  anfwhere,  within  the  state  of  North 
ChrnliML,  aUnghtar,  dress,  ears,  pack,  or 
manufacture  any  products  hereinbefore  set ' 


forth,  of  any  animal,  for  food,  or  for  entt- 
merdal   use,  or  for   other  purposes." 

As  one  article  of  the  findings  daflnM  the 
meat-padcing  business   to   consist  in   doing 
certain  thiogs,   and   the  very  next   article 
declares  that  none  of  these  things  are  done 
within  the  state,  it  Is  difficult  to  say  that, 
notwithstanding    these    findings    of    fact, 
there  is  a  condusion  of  law  that  the  com- 
pany Is  doing  a  meat-packing  business  in 
that   state.     The    pecking   company    doubt- 
less falls  within  the  letter  of  the  statute. 
It  does  a  meat-packing  business  in  Kansas 
City.    It  does  a  business  in  North  Carolina. 
we   have   said   In  numerous  cases, 
a   thing   may   be   within   the   letter   of   a 
statute,     and     not    be    within    its    spirit 
United  Statai  v.  BahUt,  1  Black,  5S,  17  L. 
The  letter  of  the  stataU  in  thla 
case  would  be  aatisOed  if  the  pocking  eom- 
pangr  did  a  furniture  or  dry  goods  biKdneas  in 
North  Carolina,  yet  it  would  dearly  not  be 
within  the  intent    of  the  statute.     If,  for    in- 
etanee,  the  tax  ware  upon  breweries,  and 
the  beer  wen  all  manufactured  out  of  the 
state,  and  than  shipped  into  the  state  for 
tale  and  distribution,  is  it  poesible  that  the 
defendant  would  be  liable  for  doing  bu■^ 
ness  aa  a  brewerl    Bo  If  the  tax  were  Im- 
posed upon  the   manufacturers  of   carrfagm, 
and  all  the  manufacturing  were  done  in  Chi- 
cago, and  the  carriages  shipped  into  North 
Carolina,    and    there   sold,    the   defendant 
would  be   liable  as  a  dealer  in  carriages, 
but  certainly  not  as  a  majtnfaoturer.    The 
buainees    done    at    the    five    cold    storage 
plants,  which  consbts  in  padcing  the  meats  m 
and  wrapping  them  for  delivery  ss*they  are? 
sold,  it  not  mentioned  in  the  sevnth  find- 
ing, even  as  an  incidental  part  of  the  peck- 
ing business.     Much  less  even  is  the  buai* 
ness  of  seUing  meata  at  retail,  ae  ordinaiy 
butchers  do.     Yet^   in  the  opinion  of   the 
court,  the  company  was  doing  a  meat-pack- 
ing house  business    within  the  state.     In  the 
view    of    the    minority,    the    business    done 
within    the  state  must  be  a   meat-paddng 
business,    and   not   the    business    of    selling 
meaU,   either  at   wholesale   or   i«tai];    and 
when  the  meat-paddng  house  is  aceurately 
defined  in  the  stipulation,  and  no  part  of 
the  business  thus  defined  appears  to  have 
been  done  within  the  state,  it  is  impossible 
to  support  the  tax. 

The  case  resembles  that  of  Kehrtr  r. 
Btmoart,  107  D.  8.  60.  48  L.  ed.  863,  2a 
Sup.  Ct.  Kep.  403,  in  many  partioulara,  but 
with  the  vital  difference  that  the  law  of 
Georgia  imposed  a  tax  upon  "aU  agmU  of 
packing  houses  doing  buainese  within  this 
state,  $200,  in  each  taaatj  where  said  bwi- 
nees  is  carried  on."  As  tlM  tax  was  Im- 
posed upon  agents  of  packing  housv,  and 
not    upon    the    padcing    houses    themselvw. 
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Dm  ecnut  waa  imudnioualj  of  the  opinion 
that  tha  managing  agents  of  foreign  padc- 
faig  houHea  were  subject  to  the  tax.  Bnt 
in  thie  ease  the  act  attempts  to  reach  out 
and  tax  packiug  houaee  doing  busiueu  at 
ttteh  eiclusively  in  another  state. 

With  the  utmoet  deference  to  the  opinion 
of  the  court,  we  are  constrained  to  dissent 
from  its  view. 

Mr.  Justice  WMte  and  Ur.  Juatioe  Me- 
KeniM  also  dissented  upon  other  grounda. 

WOO  n.  8.  233) 

AXEL  W.  HAI.LENBORG  aid  J.  Ildward 
Addidfs.  AppU., 

OOBRE  GRANDE  COPPER  COMPANY,  E. 
B.  Gage,  W.  H.  Adnmson,  John  H.  Costel- 
lo,  J.  Henry  Wood,  and  Con.  O'Keefe,  its 
Directors;  William  C.  Greene,  George 
Mitchell,  Phcmix  National  Bank  of  Ph<n- 
nix,  Arizona  Territorj';  Cananea  Consoli- 
dated Copper  Company,  and  Greene  Con- 
•olidated  Copper  Company. 


Corpomtlonjs— eontracts       Af       o  We  ere  ■ 
rlshte    of    mlnorlly    etoolUialtfera.— A 

•ale  ot  nearlr  the  entire  ttoek  Id  a  corpora- 
tion b;  Its  prealdeDt,  wltb  wbom  It  was  pooled 
for  tb&t  purpose,  made,  on  the  adrlce  ot  tbe 
directors,  to  the  person  oITerlDB  tbe  'best 
terms,  and  tubsCflueatlT  foroiallT  ratlfled  br 
the  dlrectoTi  mud  T>j  a  majorlt;  vote  of  tbs 
■tackhotden,  la  not  In  fraud  ot  the  rights  ol 
mlnorltf  stocftbolders  because  the  purcbas- 
er's  object  mar  baia  been  to  stop  litigation 
tunusht  Bgalast  bim  bj  tbe  corporation,  and 
to  qnlet  bis  possesston  to  the  property  elalmed 
br  it,  where  the  lasuee  preeentad  by  sneb 
llUeatloa,  so  tar  as  tried,  bad  beee  decided. 
asalQst  tbe  corporation,  and  where  not  de- 
elde^  In  the  opinion  al  Its  attoraey,  would 
also  be  decided  against  It ;  nor  can  fraud  be 
deduced  from  tbe  provisions  In  the  contract 
of  sale  (or  tbe  payment  af  compensation  to 
•ucb  president  and  attorney,  and  for  tbe  ser- 
render  ef  a  note  due  the  corporstloa,  where 
It  Is  manlfeat  that  these  proTlslons  consti- 
tuted no  Inducement  to  tbe  eontract 

[No.  87.] 

Argued   yovemier  £9,  Deeemher  1,  1905. 
Dwndtd  January  8,  190B. 

A  PPT-;  AT.  from  the  Supreme  Court  ol  the 
Territory  of  Arizona  to  review  a  judg- 
ment which  afBrmed  a  judgment  of  the  Dis- 
trict Court  of  Yavapai  County,  in  that  ter- 
ritory, denying  the  relief  sought  in  a  minor- 
ity stockholder's  suit  Affirmed. 
See  aame  case  below  (Arii.)  74  Pac.  1062. 


f  Mr.  Justice  HoKeBnai 
This  is  a  minority  stockholder'a  suit.    It 
iras  brought  originally  hy  Axel  W.  Hallen- 


borg  sa  owner  of  8,817  shares  of  the  Cobra 
Grande  Capper  Coropany,  an  Arizona  corpo- 
ration, and  also  as  creditor  of  that  eorpora- 
tion  for  advances  to  the  amount  of  (60,006. 
The  appellant  Addicke  owned  6,000  sltares 
and  was  allowed  to  intervene  at  the  trial, 
and  adopted  Hallenborg'a  complaint. 

In  November,  1898,  defendant  (appellee) 
Greene  owned  certain  mining  properties  in 
Souora,  Mexico,  and  had  an  option  on  other 
properties.  He  gave  an  option  on  ttieao 
properties  to  defendant  Mitchell.  It  wae 
provided  in  the  option  that  $12,500  should 
be  paid  in  cash,  and  C23T,G0O,  aa  follows: 
(37,500  on  or  before  November  26,  189D; 
$100,000  on  or  before  November  26,  1000; 
(100,000  on  or  before  November  29,  1901.-* 
•In  April,  1899,  Greene,  Mitchell,  and  other? 
parties,  under  the  laws  of  Arizona,  organ- 
ized the  Cobre  company.  One  hundred  and 
ninety- nine  thousand,  nine  hundred  and 
ninety-flve  shares  of  the  stock  were  turned 
over  to  Mitchell  in  consideration  of  his 
option  from  Greene,  which  option  was  ■•■ 
signed  to  the  Cobre  company,  subject  to 
Greene's  righte.  The  Cobre  company  went 
into  posBeaaion,  and  was  in  possession  in 
Beptember,  1899.  In  October  of  that  year 
controversies  arose  between  Greene  and  the 
company  over  the  option  and  the  right  to 
poBseseian  of  the  properties,  and  Greene 
entered  into  possession  of  them.  Ther*- 
upon  the  company  instituted  suits  in  the 
courts  of  Mexico  to  gain  possession  of  the 
properties,  and  also  instituted  a  suit  in 
the  district  court  of  Maricopa  county, 
Arizona,  to  restrain  the  delivery  to  Greene 
of  the  deeds  which  were  put  in  escrow  under 
the  contract  with  Mitchell,  which  had  been 
assigned  to  the  Cobre  company.  In  the 
latter  suit  an  injunction  was  granted,  re- 
straining Greene  from  demanding  or  receiv* 
log  tbe  deeds.  A  suit  was  also  brought  in 
New  York  and  one  in  Texas  to  recover  tlw 
product  of  the  mines.  In  the  suit  in  Ari- 
zona the  Cobre  company  alleged,  among 
other  things,  in  substance,  all  the  facte  set 
forth  in  paragraph  three  of  the  original 
complaint  in  the  present  suit,  and  prayed 
that  Greene  be  required  to  account  for  tbe 
proceeds  of  tbe  products  of  the  mines  and 
other  property  alleged  to  have  been  appro- 
priated by  him.  Issue  was  joined  by  the 
defendants  therein,  the  case  tried,  and  a 
judgment  entered  dismissing  the  complaint. 
The  judgment  woe  not  appealed  from.  At 
the  time  of  tbe  judgment  the  plaintiSk 
were  stockholders  of  the  Cobre  company. 

While  the  litigation  waa  pending,  the 
stockholders  of  tbe  Cobre  oompany,  or  a 
majority  of  them,  oomprising  stodcholdere 
to  tbe  number  of  116,049  sharea,  ratered 
into  a  pooling  arrangement,  whereby  all 
of  their  eto^  was  deliverad  t«  defendant 
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Qage,  witli  power  to  vote  the  nima  at  all 
meetinga  of  tha  Htockholders.  Bubsaquentl; 
Gsge  waa  granted  the  right  ta  diapcse  of 
and  Mil  the  atock  at  hia  discretion.  Several 
« attemptc   were   made   bj   Gage   to   aell   the 

•  ■tock  at  C2.&0  a  ahare,  which 'failed  on 
account  of  the  other  contTacting  partie* 
not  complying  with  their  contracts.  The 
plaintiff  Eallonborg  and  John  H.  CoeteUo 
opened  negotiations  with  Gage  for  the  atock 
at  $2.50  a  ahare.  Thia  alao  failed  on  fto- 
eount  oi  objection  by  Coatello  to  the  con- 
tract which  waa  drawn,  although  negotia- 
tiona  were  kept  np  until  December,  1900. 
Then  Qage  opened  negotiationa  with  Greene, 
who  offered  to  bay  the  atodc,  upon  better 
terms  than  anybody  else  had  offered.  Gage 
Mmaulted  the  directors,  and  they  urged  him 
to  enter  into  a  contract  with  Oieene.  The 
stock  represented  by  Gage  represented  the 
«nUre  atock  of  the  company,  including  Hal- 
leuborg'a  8,000  ahares,  azcept  that  owned 
by  Qreene  and  hia  eSBOcIates,  and  about 
6,C00  ahares  owned  by  other  parties.  Gage 
entered  into  a  contract  with  Greene,  Beeem- 
ber  12,  IBOO,  and  it  was  raUQed  In  Ita 
Botirety  by  the  directora  and  by  a  majority 
vote  of  the  stockholders.  Hallenborg  was 
present  by  attorney  at  the  meeting,  and 
protested  against  the  ratifleatlon.  Tha  con- 
tract waa  complied  with  by  Greene,  and 
be  paid  the  full  purcbaae  price  for  the 
■hares,  and  th^  were  delivered  to  him 
and  the  Greene  Copper  Company.  All  of 
the  stoekholdera  accepted  the  money  ao 
paid  except  Hallenborg,  who  returned  the 
money  sent  him,  and  declined  to  be  bound 
by  the  contract 

The  conrt  finda  that  the  contract  was 
made  with  Greene  in  good  faith,  witli  full 
knowledge  and  consent  of  the  directors,  and' 
npon  the  advice  of  counsel  of  the  Cobre 
company,  that  the  company  could  not  sue- 
cesafully  maintain  the  suit  brought  In  Ari- 
zona, and  with  the  full  belief  on  the  part 
of  Gage  that  the  contract  was  for  the  beat 
Interest  ol  the  company  and  ita  stock- 
holders. And  the  court  further  Dnds  that 
no  agreement  was  made  between  Gage  or 
other  persons,  whereby  the  directors — 
Adamson,  Wood,  O'Keefe,  or  any  of  them — 
were  to  derive  benefit,  or  did  derive  any 
benefit  whatsoever,  except  such  as  they  de- 
rived from  the  sale  of  their  stock. 

The   contract  of   December    12,   between 

Gage  and  Greene,  provided  for  the  payment 

^  of  the  stock  In  certain  instalments.    Qreene 

^  was  to  pay  to  Gage  $25,000  in  cash  in  addi- 

*  tion  to  the*t2.S0  per  share,  and  also  pay 
to  Gage  f30,000,  and  In  addition  3,000 
•hares  of  the  capital  stock  of  the  Greene 
Consolidated  Cc^per  Company,  or,  in  lieu 
tiiereof,  tSO.OOO  in  cash.  Gage  waa  given 
the  privil^a  of  taking,  instead  eS  ^.CO 


per  ahara  for  ahares  of  stodc  in  the  Cobra 
company,  stock  in  the  Qreene  Consolidated 
Copper  Company, — tour  of  the  former  for 
one  of  the  latter, — the  option  to  be  exer- 
oised  before  payment  of  the  second  instal- 
ment on  the  atock  of  the  Cobre  company. 
Five  thousand  shares  of  the  Greene  Con* 
solidatad  Copper  Company  were  provided  to 
be  paid  to  Gage  for  his  own  use  and  benefit, 
and  S,000  shares  for  the  use  and  benefit  of 
L.  H.  Chalmcra,  Baker  A  Bennett,  and 
Hemdon  A  Norria,  attorneys  at  law  in 
Arizona. 

Ifc  waa  also  agreed  that  a  certain  promis- 
sory note  given  by  J.  H.  Costello  to  the 
Cobre  company,  amounting  to  (23,000,  was 
to  be  surrendered  to  Costello.  This  note 
waa  conditioned  upon  the  Cobre  company 
obtaining  poseeaalon  of  Its  property  in  Uex- 
ico,  and  was  not  to  be  paid  until  ninety  days 
after  such  recovery.  It  was  also  agreed 
that  the  auita  brought  by  the  Cobre  com- 
pany In  New  York,  Texas,  and  Arisons 
should  be  dismissed.  The  other  proviaions 
of  the  contract  are  but  Incident  to  tfioae 
before  given,  and  may  be  omitted.  The 
suite  in  New  York  are  still  pending.  All 
the  other  suita  were  dismissed  or  otherwlM 
disposed  of  l^  final  Judgmoit  prior  to  this 
suit.  The  125,000  mentioned  in  the  taar 
tract  of  December  12  was  for  the  pnrposa 
of  taking  up  and  discharging  certain  notes 
due  by  the  Cobre  company.  It  was  so  paid. 
The  $30,000  mentioned  was  to  be,  and  it 
waa,  tamed  into  the  treaaury  of  the  com- 
pany to  pay  its  ddita.  The  3,000  ahares 
in  tiie  Greene  Consolidated  Company,  or  the 
alternative  130,000,  waa  also  for  the  pur- 
pose of  paying  the  debts  of  the  Cobre  eom- 
pany  outside  of  the  $ZS,000  before  men- 
tioned. It  waa  paid  into  the  treasury.  Tbt 
6,000  shares  of  stock  in  the  Greene  Con- 
solidated Company  was  intended  by  all 
parties  as  compensation  to  Gage  aa  preai- 
dent  of  the  Cobra  company,  and  for  ths^ 
time,  labor,  and  trouble  given  to  the  oom-JJ 
pany'a  buainess,  and  for  *  moncry  advanced  * 
for  it,  and  expenses  paid  in  attending  to 
its  affairs.  Instead  of  shares,  aa  provided, 
a  cash  payment  of  tGO,000  waa  made  to 
him.  The  aharee  paid  to  Chalmers  and 
Baker  &  Bennett,  Hemdon  t  Norris,  were 
intended  to  be  paid  as  compensation  as 
attorneys  for  the  company  for  their  ser- 
vices in  various  litigations.  Instead  of  tbs 
shares,  a  cash  payment  of  9fi0,000  waa 
made,  and  It  la  found  that  their  services 
were  reasonably  worth  that  aum.  The  note 
against  Costello  waa  surrendered  to  him. 

The  conrt  also  finds  that  the  only  prop- 
erty in  possession  of  tha  Cobre  company 
within  the  Jnrisdlction  of  the  court  ia  the 
mone^  paid  into  the  treasury  of  the  com- 
pany In  parsuanoe  of  the  oontmet  of  D»- 


D,Bi:izea3,GOOgle 


fisa 


20  SOFBEBCB  COUBT  SBPORTER. 


On.  I 


eeoabw  IZ.  And,  finally,  th«  orart  flnda 
"tbftt  th«  tamporajr;  rcatmining  order 
granted  In  this  action,  enjoining  defendanta 
from  caiTTing  out  the  terms  and  proviHii 
of  the  aontract  of  Decamber  12,  1900,  and 
dlstniMlng  axtj  and  all  of  the  actions  then 
pending  in  behalf  of  the  Cobra  Orande,  and 
enjoining  defendant  Fhisnlx  National  Bank 
from  delivering  np  anj  of  the  papere  and 
doeumenta  held  by  It  in  escrow,  eyidendng 
the  titlfl  held  by  the  Oobre  Qrande  Coppei 
Company  In  and  to  the  minii^  property 
deaeritied  In  the  eomplaint,  was  modified, 
and  the  part  of  it  oi joining  the  Fhcenix 
National  Bank  waa  dieaolved  npon  the 
ground  that  the  district  eonrt  in  snd  for 
Maricopa  oouuty  had  rendered  ita  deeision 
in  the  suit  of  the  Cobre  Grande  Copper 
Company  against  Greene  and  others  ad' 
venely  to  said  Oobre  Qrande  Copper  Com' 
pany,  and  that,  aa  a  part  of  the  judgment 
of  aald  ooort,  the  Phtanis  National  Bank 
VBB  oommauded  to  deliver  np  said  papers 
and  docnmente  to  aaid  defendant  Greene, 
and  that,  aa  this  oaae  now  stands,  there  ia 
nothing  before  the  eonrt  except  an  applica- 
tion for  the  appointment  of  a  reoeiver." 

Ur.  AUnd  B.  OndluhnaA  tor  appel- 
lant*. 

Meitn.  AltUa  B.  Browae^  Aleoandm* 
BHtton,  Ban  OoodrioK,  Borbm  Oheue,  Eu- 
g9M  8.  Ivet,  and  U.  B.  Hanj/  for  appel- 


•      Ur.  Joetiee  MoKmuu,  alter  itating  ttie 
eaao  a*  above,  delivered  the  opinion  of  the 

Both  of  the  lower  oourta  held  that  the  Kiit 
had  beoome  one  for  tlie  appointment  of  a. 
reoeiver.  The  supreme  eonrt  laid:  "^he 
pnrpoees  for  wliich  a  reoeiver  ia  aaked  are 
twofold,  so  far  a*  the  reooid  is  concerned; 
First,  that  he  may  take  oliarge  of  the  prop- 
erty of  the  company;  second,  ihtX  he  may 
proaeeute  ita  litigation."  [(Arii.)  74  Pae. 
loss.]  After  soma  comment  the  court  fur- 
ther observed  that  the  district  court  was 
well  within  the  ezeroiBe  of  a  sound  dis- 
cretion in  refusing  to  appoint  a  receiver, 
and  "that  ttiere  waa  not  any  other  relief 
wliieh  the  court  could  properly  grant  the 
plaintiffs  in  tliis  action."  We  do  not  find 
it  neoeiaary  to  decide  whether,  if  plaintiffs' 
•onplaint  were  true,  ttiey  would  not  be 
antitled  to  greater  relief  than  the  appoint- 
ment of  a  receiver.  We  rest  our  judgment 
flB  the  merit*.  In  other  words,  we  think 
the  complaint  has  not  been  establlihed. 

The  complaint  charges  a  conspirat?  be- 
tween Greene  and  Mitchell,  being  at  the 
time  directen  of  tlie  Cobre  company,  to 
impmt  the  company  of  its  mine*  and  prop- 
•rtgr,   and   aaquire    it   tor   themselves;    and  ' 


tliat,  In  pursuance  of  the  eouspiracy,  they; 
took  poBseaalon  of  the  company's  property. 
No  evidence  waa  offered  in  the  preeeut  suit 
to  sustain  the  oliarge.  Records  of  suit*  in 
which  like  charges  were  made  cannot  be 
regarded  aa  euclL  The  complaint  also 
charges  the  contract  of  December  12,  1900, 
to  l>e  a  "fraudulent  and  corrupt  contract 
and  conspiracy  of  Greene  with  Gage  and 
other  directors  of  the  Cobre  company,  to 
stop  the  litigation  against  defenduite,  and 
to  secure  to  them  the  undisputed  poaaes- 
aion  of  the  mines"  from  which  the  Cobre 
company  had  been  evicted.  Both  of  the 
lower  courts  found  against  the  slurge. 
They  found  tliat  Qage  entered  into  the 
contract  with  the  Imowledge  of  the  diree- 
tora  of  the  Cobra  company,  and  in  good 
faith,  upon  tlie  advice  of  counsel  of  the 
futility  of  further  purauing  the  litigation 
against  Greene,  and  in  the  belief  that  "tlie 
contract  was  to  tlie  beat  Interest  of  said 
company  and  ita  atockholdere."  It  may  be« 
admitted  that*Qreene'a  purpose  waa  to  stop? 
tiie  litigation  against  liim,  and  quiet  Ids 
possession  of  the  property,  bnt  we  oannot 
aaaume  from  this  that  he  was  guilty  of 
fraud  in  making  the  contract  of  DeaemlMT 
12,  or  tliat  It  was  part  of  a  conspiracy 
with  the  directors  of  the  Cobre  company 
to  deprive  the  company  of  it*  proper^. 
Therefore  any  fraud  in  fact  is  ont  of  the 
case. 

Plaintiffs,  however,  contend  that  the  con- 
tract is  fraudulent  on  its  face,  and  that  it 
waa  decided  so  to  be  by  the  supreme  court 
of  New  York  in  Ballenborg  v.  Greeny  60 
App.  Div.  600,  73  N.  T,  Bupp,  403.  The 
pleading*  are  not  set  out  In  Qie  report  of 
the  case.  We  may  aasnme,  however,  that 
the  complaint  was.  In  most  par^  aa  that 

the  case  at  bar. 

Fhe  ease  went  to  the  anpreme  court  on 
appeal  from  an  order  granting  a  pre- 
liminaty  Injunction  and  appointing  a  r^ 
ceiver.  It  waa  heard  on  the  complaint  and 
affidavit*  of  the  plaintiff.  The  affidavit* 
of  the  defendants  were,  by  etipulation, 
omitted  from  the  record.  Upon  the  show^ 
ing  thus  made  the  court  aaid: 

"According  to  the  complaint  and  affi- 
davits, the  Cobre  company  was  not  only  a 
solvent  corporation,  bnt  its  aaaeti  were  ex- 
ceedingly valuable;  and  through  oonaplracy, 
fraud,  and  bribery  the  defendants  Greene 
and  Mitchell  have  obtained  the  manage- 
ment and  control  thereof  to  further  their 
schemea  in  hostility  to  ttie  interest* 
of  the  other  stockholders,  and  have  actually 
obtained  a  aoutract  from  the  Cobre  com- 
pany to  transfer  to  these  rivid  eompanisa, 
controlled  and  managed  by  Oreene  and 
Mitchell,  all  it*  property  and  propert; 
rights,  without  ev^  a  imninal  anuidera- 
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tion.  This  fraudulent  oontraot  vnm  being 
consummated  with  despatch  at  the  time  of 
the  commencement  of  this  action  and  the 
granting  of  the  injunction  herein.  Thene 
all^ations  must  be  talcen  as  true  for  the 
purposes  of  this  appeal,  and  it  ia  erident 
that  the  inevitable  coneequenoe  will  be  not 
onlf  that  the  stock  of  the  Cobre  company, 
of  which  the  plaintiff  is  a  large  holder, — 
owning  one  twenty-fifth  of  the  entire  stock, 
*  — will  be  rendered  worthless,  but  that  there 
?win*be  no  asseta  with  which  to  pay  the 
claims  of  creditors,  of  whom  also  the  plain- 
tifr  is  one  for  a  substantial  amount. 

"It  needs  no  refinement  of  the  decisions 
to  show  that  the  cause  thus  presented  Is 
<me  for  equitable  cognizance." 

The  allegations  of  the  plaintiffs  were 
taken  to  be  true;  and,  being  so  talcen,  the 
Qomments  of  the  court  may  claim  justiflca- 
Uon.  In  the  case  at  bar  the  allc^tions 
of  the  complaint,  as  far  as  they  are  passed 
on,  are  found  to  be  untrue.  The  opinion 
of  the  supreme  court  of  New  York,  tiiare- 
fore,  ia  of  no  value  to  plaintiffs'  contention. 

We  are  remitted,  therefore,  to  the  con- 
tnet  of  December  IS.  What  fraudulent 
element  is  tiiere  in  that?  It  dispoaed  of 
the  share*  ol  the  stodcholders,  and  it  se- 
cured the  payment  of  money  to  tlie  eorpora- 
tion;  it  settled  aootrorereiee  wliioh,  ae  far 
as  appears,  the  company  bad  bo  means  of 
prosecuting,  knd  whidi,  whererer  they 
were  tried,  had  been  dedded  against  the 
company;  and  where  not  decided,  in  the 
opinion  of  the  company's  attoni^,  would 
also  be  dedded  aga^ut  the  company.  We 
may  aosnme  that  the  stockbcridera  knew  oi 
could  eetimate  the  valne  of  the  propertiw. 
They  deposited  their  stock  with  Oage  to 
Bell, — became,  indeed,  impatient  at  Ilia  de- 
lay. We  may  aseume  the  price  of  the  stock 
reflected  the  value  of  the  properties, — Hal- 
lenborg  bought  his  share*  at  (2.60.  He 
had  an  option  upon  all  that  were  in  Gage's 
hands  at  that  price.  He  Ut  the  option 
lapse,  although  n^pitiation  was  kept  up 
with  liim  from  October  to  December.  Gage 
then  turned  to  Greene,  who,  it  i*  found, 
offered  to  purchase  the  etock  on  better 
terms  than  anybody  else  erer  offered.  And 
there  was  no  concealment  Gage  was  urged 
bj  the  director*  of  the  oompany  and  a 
large  majority  of  the  stodcholder*  to  make 
the  contract.  It  was  subsequently  formally 
ratified  by  the  directon  and  t^  a  majori^ 
vote  of  the  etoddwideis,  at  a  stoclcliolders' 


But  there  were  three  otltei  elements 
from  which  plalntiffB  deduce  fraud.  Gage 
«M  gfren  (SO.OOO  ae  aompenaatloa  a*  piea- 


Ident  of  the  Oolire  compaaiy  and  other  aer^  ^ 
vices  and  expenses  paid  by  him;  the  ^^J 
tomeys  of  the  company  were  paid*|SO,000* 
for  I^al  services,  and  there  was  sur- 
rendered to  Costello  the  note  which  he 
owed  the  company.  There  was  no  secrecy 
about  these  Items,  and  it  is  manifest  from 
the  findings  and  the  evidence  that  th^ 
constituted  no  inducement  to  the  contract. 
Whether  Gage  can  be  compelled  to  pay  to 
the  Cobre  company  the  money  received  by 
him,  we  need  not  decide.  Its  receipt  I7 
him  did  not  make  the  whole  contract  fraud- 
ulent. It  did  not  take  from  the  stodc- 
holders  the  power  to  sell  their  stock,  nor 
from  the  directors  of  the  company  the 
power  to  oontrol  the  litigation  in  which 
the  company  was  involved,  to  abandon  tliat 
litigation,  or  to  compromise  it.  In  the 
exercise  of  their  power  they  could  have 
done  those  things  directly.  It  was  a  nii.t- 
ter  of  form  and  procedure  that  it  was  done 
in  the  manner  provided  by  the  contract 
of  December  12. 

It  is  deceptive  to  call  or  regard  the  a» 
tlon  of  the  direetore  aa  a  transfer  of  the 
property  of  the  corporation  without  OOB- 
side  ration,  or  for  an  inadequate  considera- 
tion. The  cnnpany  bad  only  a  right  to 
pnrohaae  the  property,  the  conditions  of 
which  it  had  not  fulfilled.  It  claimed  l<«al 
excuse,  and  brought  suits  against  Oreenei 
but  that  it  had  ii^ai  excuse  was  disputed!, 
and  aeenis  to  have  been  doubted  by  all  who 
were  interested  in  the  proper^  but  the 
plaintiffs.  A  Jury  In  Texas  had  decided 
against  the  eseuse;  and  tlie  court  in  Ari' 
KOna  has  also  done  *o.  That  the  latter 
waa  subsequent  to  the  contract  of  Decem- 
ber 12  does  not  militate  against  it  aa  proof 
ot  good  faith  of  the  setUement. 

This  view  of  the  merits  of  the  caae 
renders  It  unnecessaiy  to  pass  upon  the 
contention  of  the  defendants  that  a  court 
of  equity  lias  no  inherent  power.  In  tlM 
absence  of  statutory  autliority,  to  appoint 
a  receiver  upon  the  application  of  a  private 
person,  under  the  dreumstanoBa  presented 
by  the  complaint. 

There  are  assignments  of  error  upon  tha 
rulings  of  the  trial  court  m  the  admissions 
of  testimony,  oral  and  documentary,  which 
we  do  not  think  call  for  discussion.     It  ts^ 
enough  to  say  that  th^y  are  not  well  talcio.  J 
*TIiere    is    also    an    asalgnment    of    error? 
upon  the  refusal  ot  tlie  supreme  court  to 
malce  certain   finding*  of  fact.     We  tliink 
the  findings  made  substantially  oover  thoea 
proposed;  certainly  to  the  extent  neeeaaaix 
to  the  case  aa  we  have  aooaidered  It. 
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BEAUrASS  H.  WABIfZR,  and  Lonli  D. 
Wbl^  TnuteM,  ot  aJ.,  AppU., 

DAVID    a    ORAYSON,    Trusted    •*    «L 

(Ho.  SO.) 

B.    UAUBICB   TALBOTT   and   Frank  L 

Wood,  AppU^ 

OATID    0.    QRAYSON,    TnutM^    •*    oL 

(No.  43B.) 

FRAKE  I.  WOOD  ef  oL,  ilppt*., 

SATID    a    QRAYSON,    Tnuteo,    «t    at. 


■cqaentlr  crmstea^^rhg  fact  that  there 
traa  bo  bolldlDg  upon  tb«  property  when  a 
dead  o(  treat  wu  ezecated  cooTerlns  the  d»- 
■vlbed  piopertr  *Vltb  all  and  aln^ulai  the 
ImproTameiita,  waTi,  aasenieiitfl,  tl^btt,  prlTl- 
lagM;  and  appartanancei  to  the  same  belonfc- 
Ins  or  In  anf  «!■«  apiiertalnlns"  doe*  not 
pnnnt  an  eaMment  on  tba  adjacent  prep- 
are ot  the  grantor,  mada  neceaaarj  to  tba 
na*  and  •oJOTment  ol  an  apartment  hooae 
ballt  llnah  npon  tha  Una  ot  tha  propertr  ds- 
Bcrlbed,  from  paaalng  nnder  the  deed,  where 
It  vai  wlthtQ  the  knowledge  and  parpoaa  of 
tbe  parti V  that  a  bolldtng  ahoald  b«  con. 
atracted  which  would  ba  tha  principal  aeea- 
rlt]'  for  a  loan. 
•.  ItertKBce— trsABter  at  e«altr  *f  re. 
flemptloi^-rlKkta  of  parekkaenb— Par- 
chaaer*  ot  the  eqult;  ot  redemption  from  the 
graator  In  a  deed  of  tmatt  with  knovledge 
that  inch  deed  corered  the  deicrlbed  prop- 
•rtj  "with  all  and  eingular  the  ImproTO- 
menta,  waya,  eaiementi,  rlghta,  prlrllegea. 
and  appurteaancea  to  tbe  same  belocglnK  or 
In  anywise  appertaining."  and  that  tbe 
grantor  had  lo  erected  a  bnlldlng  tbereon 
that  an  eaaament  apan  adjaeant  property 
owned  br  bim  was  neceasarr  to  Ita  uae  and 
enjoyment,  and  that  be  bad  attempted  to 
Obtain  tbli  easement  by  releaae  from  anoth- 
•r  deed  of  trust  coTerlag  each  adjacent  prop- 
erty,— have  no  better  atandlng  than  their 
grantor  to  claim  that  anch  eaaement  did  not 
pasB  onder  the  deed- 
Si  Mortgage— forccloanfo  aalB  tit  on- 
ttrety, — A  ute  In  entirety  ot  two  parcela  of 
land  eoTcred  by  aeparata  treat  deeda  ahonld 
not  be  ordered  unleea  tbe  Intereata  of  the 
boldera  of  the  equity  of  redemption  and  of 
the  eneambraacera  require  It* 
4,  Appeal— flnalltr  of  IndKBent^A  do- 
eree  ot  tbe  court  of  appeala  ot  the  Diatrict 
ot  Columbia,  directing  that  two  parcela  ot 
land  aepamtely  covered  br  truit  deeds  be 
aold  aa  an  entirety  or  In  parte.  In  tbe  dlecro- 
tloD  ot  tbe  trusteee,  li  not  final  tor  the  pur- 
poae  ot  an  appeal  to  the  Supremo  Court  of 
tha  United  Btataa. 


[Noe.   89,   90,   439.] 
*U  Kolak— Tor  oaaaa  la  potaL  wm  t 
BlfVlrtgage^  I  lEU. 


Argtud  Oeeam(«r  i,  S,  iSOS.    Deoided  JanU' 
ory  S,  190$. 

TWO  APPEALS  from  tha  Court  of  Ap- 
peals of  the  District  of  Columbia  to  ra- 
vieir  a  decree  affirming  a  decree  of  tlie  Su- 
premo Court  of  tbe  District  in  a  suit  orer 
tbe  reapeetive  rights  of  the  parties  in  prop- 
erty covered  hy  certain  trust  deeds,  ifodi- 
fied  hj  holding  that  an  easement  neeessaiy 
to  tha  uae  and  enjoyment  of  a  building 
erected  after  one  ol  tbe  deed*  vaa  executed 
passed  under  sucb  deed,  and  bj  directing 
that  the  property  be  sold  In  parcels,  and  aa 
so  modified  affirmed.    Al^o  an 

APPEAL  from  tba  Court  of  Appeals  of 
Uie  District  of  Columbia  to  rerlev  a 
decreo  entered  on  a  prior  appeal  in  tbe  same 
suit,  directing  a  sale  of  tbe  property  as  an 
entirety  or  in  parts,  in  tbe  discretion  of  the 
trustees.    Diamussd  for  laclc  of  finality. 

See  opinion  below,  in  No.  439,  22  App.  D 
C.  432;  In  No*.  89,  90,  24  App.  D.  a  C5. 

Statemvit  by  Mr.  Justice  'Dmjt  m 

*  These  are  appeals  from  a  decree  of  the  " 
court  of  appeals  of  tha  District  ol  Colum- 
bia, affirming  a  decree  ot  tbe  supreme  court 
of  tbe  District.  Tbe  bill  in  tbe  original 
ease  ira*  filed  by  Grayson  and  others 
against  Wood,  Talbott,  Duke,  and  others, 
for  tbe  appointment  of  a  reoeiver  for  oar- 
tain  property  situated  in  Washington, 
known  as  tbe  Tictoria,  flats;  also  praying 
an  injunction  to  restrain  tbe  sale  of  tha 
property  by  the  trustees  of  tbe  first  mort- 
gage; to  have  an  adjudication  of  the  right 
of  an  easement  allied  to  be  appurtenant 
to  tbe  property,  and  for  tba  sale  of  the 
Victoria  flats  and  certain  property  adja- 
cent thereto,  for  the  marshaling  of  encum- 
brances, and  for  general  reliel.  The  facta 
necessary  to  an  adjudication  ■  of  the  case, 
as  we  view  it,  being  prindpally  those  found 
in  tha  court  of  appeals,  ara  aa  fallows: 
Mrs.  Alice  B.  Hill  was  the  owner  of  lota 
1  and  2  in  block  4S  of  HjU's  subdivision. 
University  park,  dty  of  Washington.  A 
diagram  of  these  lots  is  berewitb  given: 

(See  opposite  page.) 

These  lots  fronted  160  feet  (76  feet  each) 
1  fourteenth  street,  and  190  feet  on  Well- 
ing place  (now  Douglas  street).  On  Jan- 
uary 13,  1897,  Mrs.  TTjH  conveyed  these 
lots  to  Nicholas  T.  Haller.  Haller  intended 
to  erect  an  apartment  house,  which  was 
subsequently  placed  thereon,  and  became 
known  as  tbe  Victoria  fiats.  To  enable  him 
to  build  this  structure,  Haller  negotiated 

loan  of  (76,000,  and,  on  January  22, 
1807,  ezBcutad  a  deed  ol  trust  ot  that  date 
:.  H.  Warner  and  Louii  D.  Wine,  aa 
trustees,  hereinafter  called  the  Warner 
trust,  deacribing  in  tbe  deed  the  north  120 
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laat  of  Uia  two  lete,  wad  rannliig  weat- 
mrdlf  ta  Um  deptil  «f  124  (eat,  as 
•hown  cm  ths  pUL  At  tbe  tsine  tltne 
Haller  az«eiit«d  *  de«d  of  trust  to  Mc- 
BeTiioliU  and  Meriwe&tbei,  ••  tnutees, 
hereinafter  known  aa  the  McRaynoldB  trust, 
i«  upon  Om  ramaudng  portion  of  said  lots 
?  1  Mid  S;  to^secnre  hi*  note*  to  the  amount 
«f  (12^15.  Then  were  no  Improvements 
«n  the  lots  I  and  E  at  the  time  of  making 
thoM  deeds  of  trust.  Thereafter  Ealler 
erected  the  apartment  house  on  the  por- 
tions of  lots  1  and  2  described  in  the  deed 
of  trust  to  Warner.  In  the  erection  of  the 
Imllding  Ealler  had  become  indebted  to 
mechanics  and  materialmen  la  the  *nm  of 
f30,OS7.S6,  and  in  the  further  sum  of 
|10,3CO  for  borrowed  monej.  To  avoid 
Miechanic^  liens  on  the  proper!;,  and  to 
■eeure  the  borrowed  moner,  a  second  deed 
•f  trust  was  placed  on  tlie  property  bj  the 
_  Mune  description  contained  in  the  Warner 
«  deed,  OrsTBOn  and  Heald  being  the  trustees 
P  named  therein,*  hereinafter  known  as  the 
Grayson  trust,  and  bears  data  December 
to.  1807.  These  deeds  of  trust  were  duly 
leeorded.  When  the  Grayson  trust  was 
executed  and  delivered,  the  building  had 
been  erected  by  Haller,  the  mortgagor. 
nte  bnildlng  eontainad,  upon  the  eouth 
■ad  west  sides,  in  eonnaction  with  which 
aa  easement  la  said  to  arise,  a  large  num- 
ber of  doors,  windows,  and  porches,  the 
porches  encroaching  over  the  line  «f  the 
property  deeded   in  the   UcR^nolde   trust 
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4  feet  wad  9  inohesi  and  it  la  averred  in 
the  bill,  and  not  denied  In  the  answers, 
that  the  areaways  eneroach  6  feet.  Thera 
are  thirty-six  windows  in  the  weat  wall, 
nineteen  In  the  south  wall,  twenty-two 
doors  in  the  weat  wall,  Dve  doors  in  the 
south  wall,  four  cellar  windows  each  in  th« 
west  and  south  walls.  It  was  stipulated 
in  the  case  when  it  went  back  for  final 
decree  in  the  supreme  court  as  follaws.- 

'^he  areaways  on  tJie  west,  and  south 
sides  mentioned  by  the  witness,  William 
J.  MoClure,  consist  of  excavations  from 
the  surface  of  the  ground  downwards,  pro- 
jecting Into  the  c^nent  walk,  and  protected 
by  wooden  platforms,  on  grade  with  and 
forming  part  of  the  aaid  walk,  and  pro- 
vided with  intorstiees  or  openings  adinit- 
ting  light  to  the  windows  below. 

-On  tht  south  aide  of  the  building  then 
is  one  doorway  or  mtrance,  and  on  the 
west  side,  four  doorways  or  entraneea 
opening  out  upon  the  said  cement  walk, 
and  not  otherwise  accessible  from  the  ex- 
terior of  said  building. 

"On  the  said  west  wall,  projecting  out 
upon  the  said  cement  walk,  there  an  three 
garbage  chutes  for  collection  of  garbage 
from  the  building,  and  two  openings  Into 
the  cellar,  through  which  the  coal  supply 
of  the  building  is  received,  the  said  garbage 
chntea  and  coal  cellars  being  accessible 
from  the  extorior  only  by  means  of  the  said 
cement  walk." 

In  both  deeds  of  trust,  in  addition  to 
th»  eonveyanoe  of  the  parcels  of  ground 
described,  there  is  the  following  langusgei 

"Together  with  all  and  singular  the  to- 
provements,  ways,  easements,  rights,  priv- 
ileges, and  appurtenances  to  the  same  b^ 
longing,  or  in  any  wise  appertaining,  and « 
all  the  estate,* right,  title,  interest,  and? 
claim,  either  at  law  or  in  equity,  or  other- 
wise, however,  of  the  parties  of  the  first 
part,  of.  In,  to,  or  out  of  the  said  land  and 
premises,  to  have  and  to  hold  the  said 
land,  premises,  and  appurtenances  unto 
and  to  the  only  use  of  the  parties  of  the 
second  part,  the  surrivor  of  them,  his  heirs 
id  assigns." 

A  default  having  been  made  In  the  pay- 
ment of  Interest  due  upon  the  notes  secured 
by  the  deeds  of  trust,  it  was  arranged  that 
Warner  and  Wine  were  to  collect  the  rents 
from  the  building,  aad  aftorwarda  Woods 
collected  the  rents  of  the  building  for  k 
while.  There  is  considerable  testimony  ia 
the  record  tending  to  show  an  alleged  com- 
bination on  the  part  of  Wood  and  Talbot, 
who  bad  acquired  the  interest  of  Haller, 
to  scale  down  the  second,  or  Graysoo  and 
Heald,  trust,  and  to  prevent  tJw  property 
being  sold  advantageously,  all  of  whic& 
we   dDem  unnecessary   to   consider   In   do- 
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twmiiiiiig'  tha  righta  of  Uw  partlM,  and 
■hAl]  not  undertake  to  st&te  the  details 
concerning  the  game.  It  appean  that  Hal- 
ler  originallT'  intended  to  plaoa  the  build- 
ing BO  aa  to  leave  ample  space  on  the  weat 
and  Bonth,  between  the  building  and  the 
lines  of  the  lot  aa  covered  by  the  trust 
deeds,  but  being  notified  that  a  apaea  of 
40  feet  must  be  left  on  the  east  of  the 
property  and  ZO  feet  on  the  north  aide, 
Itecnuse  of  restrictions  In  the  title  of  the 
property,  the  building  was  placed  pracrti- 
oally  on  the  lines  of  the  premises  on  the 
west  and  south,  as  described  in  the  deeds 
of  trust.  The  porches  and  areawajs  thi 
necessarily  encroached  on  the  adjoining 
property,  as  hereinbefoce  atat«d.  In  the 
view  we  taka  of  the  ease.  It  is  important 
to  state  bow  Wood  and  Talbot  acquired 
their  interest  in  the  property.  In  March, 
1898,  Wood  obtained  from  Haller,  in  ex- 
change for  an  equity  of  Wood'a  In  another 
property,  on  undivided  one-half  interest  in 
tha  flata  property,  and  Haller  conveyed  the 
premises  aa  described  in  tha  deed  of  trust 
t«  Warner,  together  with  a  lO-foot  strip 
of  ground  on  the  south  and  west  aides  of 
the  building  [see  plat),  the  dead  being 
^  made  for  the  same  by  Holler  to  one  Duke, 
gwho  executed  a  dedaration  (dated  April  9, 
flSSB)  that  he  held  the-property  in  trust 
for  Haller  and  Wood,  one  half  each.  About 
the  same  time  an  arrangement  was  under- 
taken to  be  made  by  Haller,  with  the  knowl- 
edge of  Wood,  by  the  ternu  of  which,  upon 
the  payment  of  14,000  upon  the  Mo- 
Reynold's  trust,  the  10-foot  strip  would  be 
released  therefrom,  and  (4,000  was  bor- 
rowed from  a  bank  upon  the  securi^  of 
t4,000  of  the  MeBaynold's  not«s,  which 
loan,  not  having  been  paid,  the  release  has 
not  been  obtained.  On  the  first  of  April, 
]80S,  Talbot  purchased  Haller'a  remaining 
one-halt  interest  In  the  Victoria  flats  prop- 
erty, and  also  one  half  interest  in  that 
covered  by  the  Mclteynold'a  trust,  and 
Wood  purchased  Haller's  remaining  one- 
half  interest  in  the  HcReynold's  aqnity. 
The  purchase  price  paid  iy  Taltiot  was 
€3,100,  and  by  Wood,  for  the  remaining 
one-halt  interest  in  the  McEeynoId's  equity, 
$260.  Thus  Wood  &nd  Talbot  became  the 
owners  of  the  equities  of  redemption  in 
both  lots. 

The  supreme  court  gave  the  Warner 
trust  a  lien  upon  the  10-foot  strip  as  part 
of  the  mortgage  premises,  a  sec(»id  lien 
to  tha  Qrayson  trust,  and  ordered  the  prop- 
erty sold  as  an  entire^,  at  tha  option  of 
the  trustees  appointed  to  sell. 

When  the  case  was  in  the  court  of  ap- 
peals, upon  appeal  from  the  original  decree 
of  sale,  that  court  modified  the  decree  below 
In  BO  far  aa  it  gave  the  Warner  trust  any 


lien  upon  the  10-foet  atrip  on  the  south 
and  west  ddea,  and  orderad  a  decrea  la 
favor  of  the  Qrayson  trust  upon  this  strip 
as  an  easement,  and  that  the  properly  ba 
sold  OS  an  entirely  or  in  parts,  according 
to  the  discretion  of  the  trustees  ordered 
to  sell.  £2  App.  D.  0.  432.  When  the  caM 
went  back  to  the  snpranta  court  the  mod' 
ifled  decree  of  sale  was  entered,  from  which 
an  appeal  was  tokm  to  the  court  of  ap- 
peals, which  affirmed  the  decree  of  tha 
supreme  court  (24  App.  D.  C.  5&),  and 
theee  appeals  were  sued  out  to  this  ooort. 

Meuri.  Jolut  Rldout  and  GhKPles  F. 
Carasl  for  Wood  and  Talbott 

MeUTt.  B.  W.  Parker  and  R.  Qotiem 
Donaldtan  for  Warner  and  Wine,  trustees. 

Ur.  J.  3.  SarllnctoB  for  Grayson,  trua- 


•Ur.  Justice  Dk7,  after  making  tha  for»* 
going  statement,  delivarad  the  opinion  of 
tie  oourt: 

These  appeals  raiaa  practically  tbna 
questions: 

1st.  Was  the  Warner  trust  antiUad  to 
an  CMsement,  and,  if  ao,  to  what  extent,  in 
the  landa  on  the  south  and  west  of  tiia  flats 
buildingT 

2d.  Woa  tha  Qmyson  trust  entitled  bo  a 
like  easement  in  tha  same  premlMaT  aad, 

3d.  Waa  tha  property  properly  antborlaad 
to  ba  sold  as  an  ratiiBty,  In  the  diacntioB 
of  tha  trustees t 

As  to  the  first  proposition,  the  saprema 
court  was  of  opinion  that  the  Waniv 
trust  was  entitled  to  10  faet  on  the  south 
and  west  sidea  of  tha  property.  Hie  eonrt 
of  appeal*  waa  of  the  opinion  that,  as  tha 
lots  were  not  built  upon  at  the  time  whan 
the  deed  of  trust  was  executed,  and  it  waa 
not  then  known  that  on  eaaement  would 
he  naceesaiy  to  tha  uijoyment  of  the  prop- 
erty as  eonstruoted,  the  Warner  trust  took 
only  the  oonveyancea  of  tha  land  by  metea 
and  bounds,  without  on  easemant,  which 
tiwt  court  held  arose  from  tha  manner  in 
which  the  building  and  ita  appurtenanoaa 
were  subsequently  constructed  and  used. 

The  record  discloses  that  tha  loan  secured 
by  tha  Warner  trust  was  made  for  tha  pur- 
pose of  erecting  a  hotel  or  apartment  build- 
ing. It  is  established  that  the  first  pur- 
pose of  the  proprietor  was  to  construct  tha 
building  ao  aa  to  leave  an  adjacent  spaca 
and  way  for  its  aeoommodation  and  us^« 
between'ita  outer  walls  and  tha  lot  lands? 
adjacent  on  the  west  and  south.  This  pur- 
pose was  changed  upon  notification  that 
restrictions  in  tha  title  of  tha  property 
required  the  building  to  be  set  back  from 
tha  stroets.  The  building  was  tberanp<» 
constructed  by  the  mortgagor  in  the  man- 
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Ber  ihowii.  The  d«ed  of  tnut  was  m  mort' 
gage  Beeurit^,  uid  Ealler  oontinned  to  be 
the  owner  of  the  property  to  the  full  extent 
of  the  lots.  The  building  ■warn  eonctmeUd 
in  ■neh  wise  that  the  qm  of  aonu  of  the 
adjaoent  property,  even  independent  of  en 
•aaemeat  for  light  end  air,  was  abulutely 
neecAWTj  to  the  use  snd  anjoymeat  of  the 
bniJding  BB  oonatmcted.  It  did  not  need 
the  expert  teetimony  which  ws^  introduced 
In  the  caw  to  establish  the  faet  that  if  an- 
other vtmcture  should  be  erected,  prac- 
tical^ even  with  the  wall  of  the  building, 
it  would  prevent  access  to,  and  greatly  im- 
pair the  nsa  of,  the  south  and  west  sides 
thereof.  It  would  require  the  dosing  of 
Ui*  Araawajs,  ths  ahnttiiig  of  the  windows 
•od  doors,  and  moat  necessarily  greatly 
depreciate  the  value  of  the  property.  The 
.Warner  trust  contained  the  lenguage 
(abora  quoted),  oonveying  the  described 
premisaa,  with  all  and  singular  the  im- 
proremonts,  ways,  easements,  rights,  prif- 
IlegM,  and  appurtenanoes  to  the  same  be- 
longing or  in  anywise  appertaining,  etc., 
to  have  and  to  hold,  to  the  second  party, 
their  heira  and  assigns.  It  is  true  that 
there  was  no  building  upon  the  property 
at  the  time  when  this  deed  of  trust  was 
executed,  but  it  is  equally  true  that  it  was 
within  the  knowledge  and  purpose  of  the 
partiee  that  &  building  should  be  con- 
structed, which  would  be  the  principal 
security  for  the  money  loaned.  And  no 
one  disputes  that,  when  Haller  oonstnieted 
the  building  upon  the  property,  it  became 
Immediately  subject  to  the  mortgage.  He 
was  the  owner  of  the  adjacent  premises,  and 
when  he  abandoned  the  design  to  leave  suffi- 
dmt  (pace  about  the  building  tor  its 
proper  use  and  enjoyment,  and  erected  it 
in  such  manner,  and  so  dose  to  and  over- 
lapping upon  other  parts  of  his  own  prop- 
er^, as  to  require  the  use  of  an  easement 
therein  in  order  to  oocupy  the  building, 
S  and  penult  the  enj<^ment  and  use  of  it  as 
?  oonstructed,  we*sea  no  reason  why  the  ex- 
press language  of  the  conveyance  above 
quoted  would  not  carry  with  the  building 
thus  ctmatructed  the  impTovements,  ways, 
appurtenances,  rights,  and  privileges  neces- 
sary to  the  enjoyment  of  the  same.  The 
principle  upon  which  subsequent  buildings 
and  fixtures  annexed  to  the  realty  become 
a  put  thereof  for  the  benefit  of  the  mort- 
gagee la  thus  stated  in  ButUr  v.  Pagt,  7 
Uet  40,  30  Am.  Dec  7BT: 

"All  buildings  erected  and  fixtures  placed 
m  mortgaged  premises,  by  the  mortgagor, 
most  be  regarded  as  permanently  annexed 
to  the  freehold.  They  go  to  enhance  the 
value  of  the  estate,  and  wUl  therefore  Inure 
to  the  benefit  <rf  the  mortgagee,  so  far  as 
they    increase   his   security  for   his   debt; 


and  to  ttie  nme  extent  tluiy  enhance  the 
valne*  of  the  equity  of  redemption,  aad 
therdiy  inure  to  the  benefit  of  the  mort 
gagor.  Winslour  v.  MvrohanU  Ini.  Co.  4 
Met  800,  38  Am.  Dec.  388.  There  is  n» 
necessity  to  adopt  any  liberal  rule  In  re- 
gard to  fixtures,  to  enable  a  mortgagor  to 
remove  what  he  has  erected  at  his  own  ex- 
pense; because  he  has  the  full  benefit  of  all 
auch  Improvements  when  he  regains  the 
estate  by  redemption,  which  be  may  do, 
aimply  by  payment  of  his  actual  debt.  The 
general  rule  of  the  common  law,  therefore^ 
thftt  what  is  fixed  to  the  freehold  becomes 
part  of  the  realty,  and  passes  with  It,  has 
its  full  effect  in  r^ard  to  things  erected 
□n  the  land  by  an  owner  who  subsequently 
mortgagee  the  land,  and  also  in  regard  to 
things  ereetod  by  the  mortgagor  after  the 
mortgage." 

To  the  same  effect  is  Ora«m«  t.  OuUsm, 
23  Gratt.  200.  Had  HaUer  not  owned  the 
surrounding  premises,  but  acquired  the  ad- 
jaoent  lO-foot  etrip  with  a  view  of  remedy- 
ing the  fault  which  he  had  committed  in 
putting  the  building  flush  upon  the  lin^ 
and  constructed  his  building  so  as  to  make 
the  easement  necessary  to  its  use,  we  think 
there  could  be  no  qusetlon  that  the  eas» 
ment  thus  acquired  would  Inure  to  the 
benefit  ot  the  mortgagee.  Such  la  the  prin< 
ciple  stated  in  fla(tJc«|r  v.  Clark,  110  Mass. 
2S2.  In  that  ease,  tenants  in  common  ^ 
owned  two  adjoining  tracts  of  land  on  a^ 
river,  the  lower  one*subject  to  a  mortgage.? 
They  sold  the  upper  tract,  reserving  to 
themselves,  their  heln  and  aasigns,  the 
right  to  draw  water  from  a  reeervoir  on 
the  upper  for  the  use  of  the  lower  (mort- 
gaged) tract.  The  equity  of  redemptloa 
of  one  of  them  in  the  lower  tract  was  sold 
and  Tested  in  A,  who  also  acquired  title  in 
that  tract  throngh  mesne  conveyances  under 
a  foreclosure  of  the  mortgages.  The  court 
held  that  A  was  vested  with  the  title  to 
draw  water  from  the  reservoir  under  the 
reservation.  The  eourt  eald:  "Incorporeal 
rights  of  this  desoriptlon,  acquired  by  the 
mortgagor  subsequent  to  the  date  of  the 
mortgage,  for  the  permanent  improvement 
of  the  estate,  and  annexed  by  the  terms  of 
the  conveyance  to  the  realty,  may  be  con- 
sidered as  passing  to  tiie  mortgagee  by  the 
foreclosure,  to  be  exercised  by  him  at  his 
election.  There  is  no  reason  why  incor- 
poreal rights  annexed  to  the  realty  should 
not  inure  to  the  benefit  of  the  mortgage 
security  in  the  same  manner  aa  improve. 
ments  in  the  nature  of  fixtures  inure. 
Winslow  V.  iferokonl*  f«t.  Oo.  4  Met.  300^ 
310,  38  Am.  Dee.  368.  Until  foTeoloauie 
the  mortgage  is  deemed  >  lien  or  eharg% 
subject  to  which  the  estate  may  be  con- 
veyed,   improved,    and    In    othra    respeoto 


D,Bi:izea3,GOOgle 


£44 


2S  SOPHEMB  COUET  REPORTER. 


Oct.  Tehk, 


dealt  with  u  the  e«Ut«  of  the  nortgafior.'' 
We  eaimot  Bee  that  it  makea  en;  dlSeranee 
Id  principle  that  the  easement  In  the  present 
ea«e  Ib  annexed  tj  the  mortgagor  by  itecei- 
sity,  as  the  result  of  the  manner  in  which 
he  haa  improved  the  property.  It  is  not 
contended  that,  as  against  the  McReynoIds 
trust,  created  at  the  same  time  with  the 
Warner  trust,  and  before  tbe  erection  of 
the  building,  an  eaacment  was  acquired  in 
this  strip,  but  we  are  now  dealing  with 
rights  In  the  property  as  between  Haller 
and  tbe  mortgagee;  and  we  tbink  the  grant- 
ing clause  quoted  above  included  not  only 
the  improyements,  ways,  and  easements 
upon  the  property  at  tbe  time,  but  such  as 
became  necessarily  appurtenant  thereto 
upon  the  adjacent  property  of  the  grantor, 
because  of  the  structure  which  he  has 
placed  upon  the  premises,  to  the  enjoyment 
of  which  these  privileges  and  rights  are 
essential.  Aa  to  the  extent  of  this  ease- 
^ment,  the  conduct  of  the  parties  in  under- 
gtaking  to  acquire  10  feet,  for  the  obvious 
•  purpose  of'this  easement,  the  overhanging 
porches,  the  encroaching  areas,  seem  to  us 
to  make  10  feet  a  reasonable  width,  and  no 
more  than  is  properly  necessary.  The  un- 
loading of  coal,  the  carrying  away  of 
garbage,  and  other  necessary  usages,  could 
hardly  be  accomplished  in  a  narrower 
■pace.  In  this  view  of  the  case  we  find  it 
unnecessary  to  treat  this  as  an  easement 
exclusively  for  light  and  air,  or  to  enter 
upon  a  discussion  of  tbe  doctrine  of  ease- 
ments by  implication.  Nor  is  it  an  answer 
to  the  effect  of  this  annexation  to  the  prop- 
erty of  the  easement  and  rights  resultiDg 
from  the  manner  of  improving  the  premises 
conveyed  to  say  that  Haller,  as  the  owner, 
could  not  create  an  easement  for  himself  In 
his  own  laud.  Tbe  question  here  is,  What 
Is  the  effect  of  his  conveyance,  and  what 
has  he  added  to  the  realty  in  favor  of  his 
grantee  in  the  mortgage!  We  think  he 
annexed  not  only  the  building,  but  the 
rights  and  privileges  in  his  adjacent  land, 
essential  to  its  enjoyment. 

2.  As  to  the  Grayson  trust.  In  addition 
to  the  discussion  already  had  as  to  the 
right  of  the  Warner  trust  to  have  an  ease- 
ment in  this  strip.  It  is  admitted  that  when 
the  Grayson  trust  was  executed  the  build- 
ing was  up,  the  easement  was  in  actual  use, 
and,  it  is  apparent,  had  hecome  necessary 
to  the  building  as  constructed.  Tbe  pur- 
pose of  Haller  to  use  this  part  of  the  prop- 
erty for  the  purposes  stated  is  manifested 
in  what  be  had  done,  and  the  subsequent 
purchasers  of  the  equity  took  with  full 
notice,  not  only  of  the  language  of  the  re- 
corded deed  of  trust,  but  had  actual  notice 
of  the  condition  of  the  proper^.  We  think 
this  featuie  of  the  ease  oomes  dearly  with- 


in the  doctrine  ruled  In  fThcpJlerd  t.  Pepper, 
133  U.  S.  62S,  660,  33  L.  ed.  70«,  TIC,  10 
Sup.  Ct  Rep.  433.  It  is  important  to  not* 
in  this  connection  that  counsel  for  tlw 
Grayson  trust  do  not  dispute  the  right  ot 
the  Warner  trust  to  have  a  Hen  upon  Um 
easement  in  the  10-foot  atrip,  and  state* 
that  he  does  not  desire  to  be  heard  upoa 
that  subject.  The  persons  oontesting  that 
right  (and  aa  well  lAe  right  of  Orayson) 
in  this  court  are  Wood  and  Talbot,  the 
successors  of  Haller,  and,  upon  the  &oti 
shown,  standing  in  his  shoes,  and  with  fM- 
notice  of  the  necessity  of  this  right  of  wayii 
or  easement  to  tbe  use  of  the' property,  and* 
Bailer's  attempt  to  obtain  it  by  release 
from  tbe  UcReynolds  and  Merriweathv 
trust  It  was  subsequently  spedflcaUy  cov- 
ered in  the  oonveyance  in  trust  for  Haller 
and  Wood  to  Duke,  and  it  is  admitted  in 
the  answer  of  Wood  and  Talbot  that  it  wm 
tbe  original  intent  to  so  place  the  bnild- 
ing  as  to  give  room  about  It;  the  rights 
of  Wood  and  Talbot  are  no  higher  or  better 
as  against  either  Warner  or  Grayson  than 
Bailer's  from  the  facts  presented  in  thto 

Third.  Was  the  decree  right  in  ordering 
the  sale  ot  the  property  in  its  entirety,  fa 
the  discretion  of  the  trustees!  Bales  an 
thus  ordered  In  entirety  when  the  intereati 
of  the  mortgagors  and  encumbrancers  re- 
quire it.  Shepherd  v.  Pepper,  133  U.  S. 
626,  esi,  33  L.  ed.  706,  TIG,  10  Sup.  Ct 
Rep.  438,  and  the  authorities  there  eitad. 
In  this  case,  counsel  for  the  Orayson  truit 
states  in  his  brief  that  he  does  not  insist 
upon  such  sale  as  an  entirety,  and,  in  the 
draft  of  a  decree,  as  aubmitted  by  him,  no 
such  sale  Is  provided  for.  In  the  view  we 
have  taken  of  this  ease,  we  cannot  ses  that 
the  first  encumbrance,  the  Warner  trust, 
requires  such  a  sale  to  protect  that  interest. 
There  is  no  dispute  as  to  the  li«B  of  tbe 
Melteynolds  trust  upon  the  property  de- 
scribed in  their  deed ;  as  against  it  no  oaso- 
ment  Is  claimed.  We  see  no  reason  why, 
with  adequate  protection  for  the  H«- 
Beynolds  trust,  in  a  sum  to  be  found  suffi- 
cient in  the  court  executing  ths  decreo,  to 
be  retained  out  of  the  purchase  money  of 
tbe  flats  property  with  an  easement  in  the 
lO-foot  strip,  the  flats  may  not  he  sold  with 
the  10-foot  strip  aa  one  piece,  and  the  re- 
mainder of  the  property  as  another.  Sndi 
a  form  of  decree  is  suggested  tn  the  brief 
of  the  connsel  for  ths  Orayson  trust,  and 
no  encumhrancGT  seems  to  object  to  it,  and 
tbe  holders  of  ths  equity  of  redemption  in- 
sist upon  a  separate  sale.  We  thiiA  St 
would  be  the  fairer  way  to  all  oonoemed 
to  order  the  sals  of  the  property  as  berdn 
indicated. 

We  therefore,  npon  the  whole  ease,  mo^ 
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Uj  tha  doeiM  of  the  oonrt  of  ftppe>ls  in 
respect  to  tlie  Warner  troat  utd  the  10- 
S  foot  strip,  and  aa  to  the  ule  of  the  prop- 
•  erl7'  as  an  eutiiety,  ai 'hereinbefore  stated. 
In  other  respects  the  jvdgmeiit  of  the  Court 
of  Appeali  it  affirmed. 

This  disposee  of  tlie  appeals  in  No*.  89 
and  90,  which  were  tAken  from  the  last 
and  ftual  decree  in  the  court  of  appeals. 
The  Appeal  in  No.  439  waa  taken  from  the 
decree  of  the  court  of  appeali  rem&nding 
the  caM  to  the  supreme  court,  which  was 
not  final,  and  it  ia  therefore  dismiMed. 
The  other  appeals  raise  all  tLe  questiocB 
made  In  the  case. 

(200  U.  B.  2(8)         

T.  A.  GRAHAM,  County  Auditor  for  Green- 
wood County,  and  J.  A.  Marshall,  County 
Treasurer  of  Greenwood  Coun^,  BouUi 
Carolina,  Plff:  in  Srr., 


1-  MudKiBiiB— to  I«TT  t»x  to  9m,y  Jndc- 


eotnpal  the  Gount;  authorities  t]in>iiBb  wboDi 
taxei  are  usessed  and  collected  to  lef;  a  tax 
to  liar  a  JudsmcDt  on  townslilp  bonds  can  not 
be  denied  on  tbe  thearf  tliat,  because  tlie 
legUlature  might,  under  8.  C,  Coait  srt  », 
i  8,  hare  vested  Id  tbe  township  authorities 
the  power  to  assen  sod  collect  taxes  for  eat- 
[lorate  purposes,  It  could  not  vest  soch  poifer 
tn  coantr  offlcen. 

a.  OoiiBtltBtlonal  iKW-^mv  air  meat  o( 
eoBtract  ahllratloBv—Btiite  alterattok 
vr  daatmetloB  of  miiBtolpiiI  aorpora~ 
1loB..^lie  exercise  by  a  atati  o(  Its  right 
to  alter  or  deetroj  Its  mnnldpal  corporations 
Is  IneBectual  to  Impair  the  obtlgstlon  of 
njanlclpal  contracts.* 

8.  lIsadaBiv*— to  le-rr  tmx  to  v>T  Jnda:- 
ment  on  town  ■  hip  b  on  ds— effect  of 
aba  II  nil  In  K  toirnslilv. — Countj  audlton 
and  treasurers,  who  are  the  Instmrnents  em- 
ployed b;  tbe  state  legislature  to  sasen  and 
collect  taxes,  may  be  compelled  b;  mandamiu 
to  ISTT  a  tax  to  pay  a  Jadgment  ou  township 
bonda,  although  the  eorpocate  eztatence  of  tha 
township  has  been  abolished  bj  the  stats 
Constitution,   and   Its    corporate   agents   re- 

•4.  Baits  srslBBt  state— mandaiBBe  to 
ie-rr  tsx  to  par  IndvmeBt  OM  tow>~ 
■hip  bonds,— Uandamna  to  compel  conoty 
and!  tors  and  county  treasurers  to  levy  a 
tax  to  pay  a  Judgment  on  township  honda  Is 
not  a  suit  against  the  state,  within  tbe  inhi- 
bition of  the  Federal  CoDBtltutlan.  because 
such  officcTB  have  been  forbidden  bT  tbe  state 
leglslatore  to  exercise  any  such  powsr. 

[No.  108.] 
^ryiMd  Deoem&er  S,  1905.     Dteidai  Janu- 
ary 8, 1906. 


.—War  osssi  la  polnL  sse  toL  U 
ntloaal  Law.  MU 


Oanllna  to  nrlew  »  Jndgment  In  wa^ 
domus,  requiring  a  eonnty  auditor  and  coaa> 
^  treasurer  to  aaaeia  and  collect  a  tax  to 
pay  a  Judgment  on  township  bondii  A^ 
firmed. 

See  same  case  below,  131  Fed.  498. 

The  facta  are  stated  in  tbe  opioion. 

iieairt.  F.  Baxron  OrleT,  Joaopli  A. 
KoCiiUancIt,  and  J.  B.  Park  for  plaintiffs 


•  Mr.    Justice    HoSeniLB    dellTered    tlw> 
pinion  of  the  court: 

This  writ  of  error  brln^  up  for  rvrlew 
the  Judgment  of  the  circuit  court  in  maa- 
damuB,  requiring  plaintiffs  in  emir  to 
aaseas  and  collect  taxes  to  pay  a  judgment 
recOTSred  against  Township  Ninety-six,  for 
certain  bonds  issued  liy  it  in  aid  of  tha 
Greenville  &  Port  Royal  Railroad  Com- 
pany. In  PoEsont  t.  Tovnuliip  ninety  Sim, 
15S  U.  8.  eil,  ia  L.  ed.  27S,  16  Sup.  CL 
Rep.  174,  the  bonds  were  declared  valid 
obligations  of  the  township.  In  accordance 
with  the  opinion  in  that  case,  judgment 
was  entered  In  favor  of  the  suing  bond* 
holders.  Defendant)  In  error  are  owner* 
ol  that  judgmenL  The  legislation  which 
authorkol  the  issue  of  tbe  tionds  is  recited 
in  FoUom  v.  Township  Ninet]/  8iai,  and  need 
not  be  repeated  at  length.  We  may  say, 
however,  that  the  act  Incorporating  th« 
railroad  empowered  townships  interested  In 
its  construction  to  subscribe  for  Its  capital 
stock  such  sum  as  the  majority  of  the 
voters,  voting  at  an  election  held  for  that 
purpose,  might  authorise,  and  it  was  pro- 
vided (I  t)  that  "the  coun^  auditor  or 
other  officers  discharging  such  duties,  oi 
city  or  town  treasurer,  as  the  case  may  b^ 
shall  be  authorized  and  required  to  assess 
annually  upon  the  property  of  said  coun^, 
city,  town,  or  townships  such  per  centum 
as  may  he  necessary  to  pay  said  Interest 
on  said  sum  of  money  subscribed,  which 
shall  be  known  and  styled  on  tbe  tax  hooka 
as  railroad  tax,  which  shall  be  collected 
by  the  treasurer  under  the  same  regula- 
tions as  are  provided  by  law  for  the  collec- 
tion of  taxes  in  any  of  the  oounties,  cities, 
towns,  or  townebips  so  subscribing."  19 
S.  C  StaL  239,  241. 

In  189S  South  Carolina  adopted  a  new 
Conatjtiition,  by  which  It  was  provided  that 
the  several  townships  of  the  stato,  with 
names  and  boundaries  as  then  established, 
should  continue,  with  power,  however,  in 
the  legislature,  to  form  other  townsbipB,^ 
or  change  the  boundaries  of  tlioae  estab-  g 
lished.  Arl  7 'This  section,  by  an  amend- ■ 
meat  Anally  adopt«d  in  1S03,  was  made  in- 
a^Uoabla  to  eertaln  townshlpe,  induing 
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Nlne^-aiz.  R  wu  pTOvid«d  thkt  "the 
mrporate  «xiBtaiiM  of  tlw  uld  towniliipH 
b«,  and  ths  Mme  U  lianl^,  dtotroyed,  and 
all  officea  in  aald  townihipi  are  abollahed, 
and  all  oorpormU  agenta  nntored."  24  S. 
a  SUt.  3. 

At  the  time  of  the  azecution  of  the  bonds. 
Township  Ninetj-aiz  was  situated  In  Abbe- 
ville eountj,  and  in  1S96  the  county,  of 
Greenwood  vaa  organized  out  of  portions 
of  Abbeville  and  Edgefleld  oounties,  and 
Township  Ninety-six  wm  included  in  Green- 

The  oCBcen  of  the  latter  county  refuse 
to  asBBBB  and  collect  the  t«xea,  contending 
that  th^  are  not  offlsen  of  the  county,  but 
officers  of  the  state,  appointed  by  the  gov- 
ernor of  the  state,  and  are  termed  county 
ofBcen  beoause  assigned  to  duty  In  that 
oounty,  but  cannot  exercise  ai^  function 
of  those  offices  except  as  authorized  by  the 
laws  of  the  state;  and  that  they  have  been 
forbidden,  by  an  act  of  the  general  assembly 
of  the  state,  to  aaieBS  or  collect  taxes  for 
the  payment  of  subscriptions  by  townahips 
to  the  building  of  roads  which  have  not 
been  built.    E3  S.  0.  Stat  TS. 

Against  thia  defense  defendants  in  error 
invoke  the  contract  dause  of  tbs  Oonatltu- 
tlon  of  the  United  SUtea. 

As  we  have  seen,  the  validly  of  the  bonds 
was  decided  in  Foliom  v.  Townahip  Jfinet]/ 
5vB,  160  U.  S.  611,  40  L.  ed.  278,  16  Sup. 
Ct  Rep.  174;  in  other  words,  they  were 
decided  to  be  the  contracts  of  the  township, 
and  that  the  acta  which  authorised  their 
iMue  constituted  their  obligation.  In  this 
the  court  announced  and  applied  the  prin- 
ciple of  many  caaes  which  are  too  fsmtUar 
to  need  especial  citation. 

Plaintiffs  in  error  yield  t«  the  cas 
FoUom  V.  Vinttj/  5itf,  but  contend  thi 
Is  open  to  inquiry  what  officers,  under  the 
ftct  authorizing  the  bonds,  were  the  cor- 
porate agents  or  officers  of  the  township, 
and,  answering  the  Inquiry,  aay  the  county 
oonuniBsionerB  were  such  agents  and  officers, 
not  the  county  auditor  and  county  treaa- 
arer,  and  that,  it  ia  contended,  the  circuit 
>e  court  has  so  decided.  The  distinction  that 
?  plaintiffsscontend  for,  based  on  the  opinion 
of  the  court.  Is  merely  verbal.  The  court 
distinguished  the  duties  of  the  commis- 
•ioners  from  those  of  the  auditor  and  treas- 
urer, and  expressed  with  emphasis  the  con- 
tinuing duty  of  the  latter.  The  court  said : 
"If  the  contention  that  the  legislature  had 
the  right  to  destroy  the  eorporat«  existence 
of  the  township  be  true,  we  are  neverthe- 
less confronted  with  the  fact  that  the  In- 
ctrumentalitiee  and  means  employed  by  the 
^legislature,  in  this  instance,  for  Uie  pur- 
poaa  of  enforcing  the  collection  of  a  tax, 
are  still  unimpaired."     [131   Fed.  50S.] 


The  purpose  of  the  eourt,  therefore,  waa 
to  point  out  the  temporary  duties  of  tha 
uommiasioners,  and  to  emphsiNie  the  per- 
manent duties  of  the  auditor  and  treasurer 
da  instrumentalities  of  the  law,  with  a  con* 
tinning  powar  to  give  its  remedy  and  pro- 
tection to  the  bonds,  "independent  of  the 
existence  of  the  township."  And  there  can 
be  no  doubt  about  this  from  the  words  of 
the  statute- 
It  is  further  contended  that  the  action 
of  tiie  court  in  issuing  the  writ  disregard- 
ed article  9  of  the  Constitution  of  1S68, 
entitled  "Finance  and  Taxation."  Section 
B  of  the  article  provide*  "that  the  corporate 
authorities  of  counties,  townships,  sdiool 
districts,  dties,  towns,  and  villages  may  b« 
vested  with  power  to  assess  and  ooUeet 
taxes  for  corporate  purposea."  And  the 
further  limitation  of  tht  power  of  munici- 
pal corporations  to  levy  and  aaseaa  taxea, 
expressed  in  |  8,  article  10,  of  the  Consti- 
ution  of  1806,  to  wit,  "for  educational  pur- 
poses, to  build  and  repair  public  roads, 
buildings,  and  bridges,  to  maintain  and  sup- 
port prisoners,  pay  jurors,  oounty  officers, 
and  for  litigation,  quarantine,  and  court 
expenses,  and  for  ordinary  county  purposes, 
to  support  paupers  and  pay  past  Indebted- 

Tbe  argument  is  that  "tha  'corporate 
authorities'  of  the  county  cannot  be  vested 
with  power  to  aasess  and  collect  a  tax  for 
township  purposes,  nor  vtoe  verio.  That 
power  can  only  be  delegated  to  the  author- 
ities of  the  body  contracting,  or  about  to 
contract,  the  debt."  And  this  argument,ie 
it  is'eontended,  is  not  opposed  to  Pobom? 
V,  Vuiety  Bi».  There,  It  ia  said,  the  valid- 
ity of  the  bonds  waa  established,  but  it 
was  not  decided  that  the  "eorporate  an- 
tborities"  of  the  township  might  be  vested 
with  power  to  assess  and  collect  a  tax  to 
pay  them.  Here  the  queaUon  is.  Can  the 
auditor  and  trestfurer,  who  are  state  ot- 
Scers,  be  made  to  assess  and  collect  a  tax 
which,  under  the  Constitution  and  laws  of 
the  state,  can  only  be  done  by  the  "cor- 
porate   authorities"    of    the    townshipT 

Plaintiffs'  construction  of  the  oaae  of 
Foltom  V.  yinetji  Bia  is  too  limited.  It 
takes  from  the  cose  about  all  of  its  value. 
The  case  decided  that  the  bonds  vaere  issued 
for  corporate  purposes,  and  established 
them  as  a  valid  indebtedneas  of  the  township. 
It  proclaimed  the  validity  of  the  laws 
under  which  the  bonds  were  issued,  and 
made  those  laws  and  every  part  of  them 
the  contract  with  tha  bondholders.  It  did 
not  occur  to  any  one  to  uige  that,  because 
the  legislature  might  vaat  the  towndtip  an- 
thoritiea  with  the  power  to  asaesa  and  col- 
lect taxea,  such  power  could  not  be  vested 
in    eoun^    officers.      By    dear    implication 
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the  coutraiy  is  decided  in  State  em  rel. 
Oharlaaton,  C.  <t  C.  R.  Co.  t.  Whiteside*. 
30  8.  a  S7S,  3  L.  R.  A.  777,  9  S.  B.  601 ; 
fltota  «B  rel.  Charletton,  0.  A  O.  B~  Co.  v. 
Harper,  30  S.  C.  GSe,  0  B.  E.  6U;  State  em 
rel.  DickiMon  y.  Neely,  30  8.  0.  887,  3  I* 
R.  A.  67!,  S  S.  E.  664.  Tha  officea  of  au- 
ditor and  tresBurer  still  exist,  sjid  through 
them  tazM  KTS  asaeiued  And  oolleoted  in 
Um  Btat«  of  South  Carolinik.  The  case  at 
bu  is  not,  therefore,  like  ffetiu  t.  Lm«( 
Oomrt.  19  Wall.  666,  22  L.  ed.  223;  or 
Mtriteeather  j.  Oarrett,  102  U.  S.  468,  26 
L.  ed.  197.  It  is  like  Von  Boffmim  v. 
QuiMy  [United  Statet  em  rsl.  Ton  Hojfman 
T.  Quintm)  4  Wall.  636,  18  L.  ed.  403; 
OoltffM  V.  Any  {Qalena  v.  United  Btatee) 
B  Wall.  706,  18  L.  ed.  660;  Beibert  v.  Lncii 
[Beibert  -r.  United  Btatee)  122  U.  S.  284, 
30  L.  ed.  1161,  7  Bup.  Ct  Sep.  1190;  IfoMto 
T.  Watson,  116  U,  S.  28B,  29  L.  ed.  620,  6 
Sup.  Ct.  Rep.  3S8,  ajid  many  otlien. 

But    plaiutiSs    in    error    urge    other    de^ 
feuftea:    {a)  By  an  amendment  of  the  Con- 
•titatitn  in  1903  the  ooiporate  existence  of 
Township  Ninetj-siz  was  destroyed,  its  of- 
flees  abolished  Mid  all  its  corporate  agents 
ware  removed,     (i)  By  an  act  of  the  leg- 
islature Township  Ninety-six  was  inolnded 
ia   Greenwood   county.      At   the   time   the 
Ixinds  were  luned  it  was  situated  in  Abbe- 
ville   eoimty.       (o)    Plaintiffs    in    HTor    are 
^  forbidden  by  the   taws  of  the   itaJ«   from 
gawwsing  and  eolleetlng  taxes  for  Ninetr- 
•  dx  Township  and  liave  no  power  to  perform 
the  acts  enjoined  upon  them  by  the  judg- 
ment of  the  circuit  court. 

These  defenses  differ  only  in  form  from 
those  whi<;h  this  court  held  insufBdent  in 
the  caaea  to  which  we  have  referred,  and 
they  acquire  no  sanctifying  power  becauw 
•na  of  them,  or  all  of  tharo,  may  ba  said  to 
reat  upon  the  Constitution  of  the  state. 
This,  indeed,  la  not  denied.  It  la  asserted 
that  the  obligation  of  the  contract  Is  unim- 
paired; that  the  state  baa  done  nothing  but 
(Kercise  an  nnquastionable  right, — the  right 
to  alter  or  destroy  its  corporations. 

The  power  of  the  Btat«  to  alter  or  destroy 
fta  corporations  Is  not  greater  than  the 
power  of  the  state  to  repeal  its  legislation. 
ExerdsB  of  the  latter  power  has  been  re- 
peatedly held  to  be  ineffectual  to  impair 
the  obligation  of  a  contract.  The  repeal 
of  a  law  may  ba  more  readily  undertaken 
tban  the  abolition  of  townships,  or  the 
olumga  of  their  boundaries  or  the  bound- 
aries of  counties.  The  latter  may  put  on 
the  form  of  a  different  purpose  than  Uie 
violation  of  a  contract.  But  courts  cannot 
permit  themselTCs  to  be  deceived.  Tb^ 
will  not  Inquire  to  closely  into  the  motlvea 
of  the  state,  but  they  will  not  ignore  the 
effect   of  Its  Mtion.     The  eases   illustrata 


this.  There  may.  Indeed,  be  a  llmltatloB 
upon  the  power  of  the  court.  This  was 
seen  and  expressed  in  Heine  v.  Levee  Oomrt, 
19  Wall.  666,  22  L.  ed.  223,  and  Ittri- 
loeather  v.  Oarrett,  102  U.  B.  4S8,  20  L. 
ed.  197.  There  is  no  limitation  in  the  cose 
at  bar.  A  tax  has  been  provided  for  and 
there  are  offloers  whose  duty  it  is  to  assess 
and  collect  it.  A  court  Is  within  the  line 
of  Its  duty  and  powers  when  it  directs 
those  officers  to  the  performance  of  their 
duty;  and  their  objects  upon  which  the  tax 
can  be  laid.  It  is  the  property  within  the 
boundaries  of  the  territory  that  constituted 
Townohip  Ninety-six. 

Jft.  Pleaeant  v.  Beoktoitk,  lOO  tJ.  8.  S14, 
26  L.  ed.  699,  and  ItobiU  v.  WoCion,  US 
D.  a  289,  29  L.  ed.  620,  S  Sup.  Cb  Bap.  398, 
are  cases  in  which  municipal  corporations 
had  incurred  indebtedness,  and  afterward 
their  municipal  organization  was  destroyed 
and  their  territory  added  to  other  munid< 
polities.  It  was  argued  in  those  case^,  aa 
It  is  argued  In  this,  that  auch  alterations 
or  destmetion  of  the  anbordinata'goTem-? 
mental  divisions  was  a  proper  exercise  of 
legislative  power,  to  which  creditors  had  to 
submit.  The  argument  did  not  preralL  It 
was  answered,  as  we  now  answer  it,  that 
sudi  power,  extensive  though  it  is.  Is  mat 
and  overcome  by  the  provision  of  the  Ooi^ 
stitutlon  of  the  United  States  which  tor- 
bids  a  state  from  passing  any  law  impair- 
ing the  obligation  of  contracts.  See  alao 
BhapMgh  v.  ffcM  Angela,  167  U.  &  M^ 
42  L.  ed.  310,  17  Sup.  Ot  Rep.  SS7.  And 
this  is  not  a  limitation,  as  plaintiffs  In 
aiTOT  aaem  to  think  It  is,  of  the  l^iaUtJTC 
power  over  subordinate  moaicipalitieit 
either  over  Uieir  change  or  destmetioa.  It 
only  prevnts  the  «xerdse  of  that  pow« 
being  used  to  defeat  eontroeta  previously 
entered  into. 

It  Is  further  eontmded  by  plaintiffs  In 
error  tliat  this  Is,  in  effect,  a  suit  against 
the  state.  The  argument  to  support  this 
contention  is  that.  If  the  auditor  and  treas- 
urer are  not  corporate  authorities,  as  It  is 
insisted  the  dreuit  court  decided,  th^  are 
necessarily  "state  crfncers,  and,  being  stat* 
officers,  Uils  proceeding  is  an  attempt  to 
require  of  the  state  the  performance  of  her 
eontract."  The  reasoning  by  which  this  Is 
attempted  to  be  sustained  is  rather  round- 
about. It  Is  baaed  in  part  on  distinctions 
which.  It  is  contended,  were  made  by  tlM 
dreuit  court,  and  on  the  assumption  that 
the  circuit  court  dedded  that  the  levy  ot 
taxes  preecribed  by  |  9  of  the  statute  under 
which  the  bonds  were  issued  was  a  levy  by 
the  I^ialatnie,  and  the  taxing  ofBoers  stato 
officers.  This  proceeding,  henost  It  ii 
aigoed,  beeomes  a  prooeeding  against  the 
■tata^  and  "the  relief  sought  is  to  require 
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ot  Um  (taU  the  perfomuica  of  har  oo^^■ 
Irac^  (italics  ours)  bj  the  ooerdon  of  her 
officers  to  the  performanoa  ol  duties  which 
she  has,  by  a  statute,  forbidden.  And,  it 
U  said.  It  may  be  admitted  that  audi 
statute  "is  unconstitutional  and  therefore 
void;"  oerertheless,  the  relief  saked  against 
the  officers  is  "  'afflrmatiTe  official  action,' 
which  the  political  body  of  which  thej  are 
the  mere  lervsnta  has  forbidden  them  to 
exerciBe,"  and  it  is  not  competent  for  a 
court  to  compel  them  to  exercise,  because 
„of  the  immunity  of  the  state  from  suit 
g  tnder  the  Constitution  of  the  United  States. 
•  To  sustain  these  contentions  an  elaborate 
argument  is  presented  and  a  number  of 
eases  are  cit«d.  Hie  most  direct  of  the 
eases  are  Louisiana  r.  Jumel,  107  U.  B. 
711,  27  L.  ed.  M8,  2  Sup.  Ct  B«p.  128; 
Ho^ood  V.  aoathem,  117  U.  S.  S2,  20  U 
ed.  805,  6  Sup.  Ct  Rep.  608;  Rolsfon  t. 
Jfbsouri  Fund  Oomn.  {Roltton  t.  Crit- 
tenden) 120  U.  S.  411,  30  L.  ed.  728,  7  Sup. 
Ct  Kep.  see;  Re  Ayert,  123  U.  8.  443,  31 
L.  ed.  216,  S  Sup.  Ct  Rep.  164;  Pennoyer 
T.  U^onnaughy,  140  U.  S.  1,  3S  L.  ed.  383, 
11  Sup.  Ct.  Rep.  896.  It  would  make  this 
opinion  too  long  to  review  these  cases.  Nor 
Is  it  necessary.  It  is  enough  to  say  that 
they  do  not  sustain  the  contentions  of 
plaintiffs  in  error. 
Jvdgmmtt  agUrmti. 

(lOO  u.  B.  US) 

JOSEPH  a  CABrER,  William  F.  Allen, 
William  O.  Smith,  Samuel  M.  Damon,  and 
Alfred  W.  Carter,  Trustees  under  the  Will 
of  Bemice  Pauahi  Bishop,  Deceased,  Plffa. 
fa  Err., 

V. 
TEBRITORT  OP  HAWAH. 

Fsbllo    lands— HKirallan    cmnt— flsherT 

rlSlits^The  granlees  of  land  under  a  patent 
from  tile  ELds  at  Hewall,  tolloirliig  an  sward 
of  the  LsQd  Comraluion,  are  entitled  to  a 
Aiherr  right  Id  tbe  adJolalQK  sea  wblcb  the^ 
asd  tlielr  predeceasors  In  title  had  aniored 
trom  time  immemorial,  altbouBh  the  flsherr 
ts  Dot  descrllMd  In  tht  roral  patent,  and  title 
tUcreto  was  not  establlsbed  before  tbe  lAod 
Commlulon. 

[No.  144.] 


IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
tnent  affirming  a  judgment  of  the  Circuit 
Court  of  the  First  Judicial  Circuit  in  that 
territory,  la  favor  of  defendant  in  a  pro- 
ceeding to  establish  a  esheiy  right.     A«- 


ue  below,  14  Haw.  469. 
«  stated  JD  the  opinion. 


Vsssn.    Uftnar   H-    Ballvw,   Ban/.   L. 
Mart),  and  J.  J.  Darlington  tat  plalnt^s  ia 


*Mr.  Justice  Holaiea  delivered  the  opinkn  ? 
of  the  court: 

This  is  a  proceeding  to  establish  the 
plaintiffs'  rights  to  a  several  fishery  of  the 
kind  described  in  Damon  v.  Haioatt,  104 
U.  a  164,  48  li.  ed.  916,  24  Sup.  Ct  Bep. 
617,  and  comes  here  under  the  same  eir- 
eumstances  as  that  case  did.  The  fishery 
in  question  Is  a  sea  fishery  within  the  reef 
in  Waialae  Iki,  island  of  Oahu,  and  Is 
claimed  by  metes  and  bounds  in  the  com- 
plaint The  plaintiffs  are  owners  of  th» 
adjacent  land  under  a  royal  patent  follow' 
iug  upon  an  award  of  the  Land  Commia- 
sion,  and  the  only  difference  betweeu  this 
ease  and  the  former  one  is  that  In  thls^ 
the  fishery  is  not  deseribed  in  the  royal 
patent,  and  that,  apart  from  the  qnestimt 
of  prescription,  upon  which  we  sball  say 
nothing,  the  plaintiffs  have  to  rely  upon  th* 
statutes  alone.  They  offered  evidence  at 
the  trial  that,  before  the  aotion  of  the  King 
in  183S,  those  under  whom  the  plaintiffs 
claim  title  had  enjoyed,  from  time  Imme- 
morial, rights  similar  to  those  set  out  ta 
the  statutes,  and  also  that  they  had  bean 
in  continuous,  ^elusive,  and  notorious  poa- 
sesslon  of  the  konohiki  right  for  slx^ 
yesTs.  They  offered,  in  short,  to  prove  that 
their  predecessor  in  title  was  within  the 
statutes,  and  therefore  owned  the  fishery, 
it  not  being  disputed  that  if  he  did,  the 
plaintiffs  own  it  now.  The  judge  rejected 
the  evidence,  and  entered  judgment  for  the 
defendant,  and,  on  exceptions,  this  judg- 
ment and  that  in  Damon  v.  Haumii  were 
sustained  at  the  same  time,  in  one  opinion, 
by  the  supreme  court     14  Haw.  46S. 

We  deem  it  tmnecessary  to  repeat  tba 
ground  of  our  intimation  in  tbe  former  eaae^ 
that  the  statutes  there  referred  to  created 
vested  rights.  We  simply  repeat  that.  In 
our  opinion,  such  was  their  effeot  Tbe 
fact  that  they  neither  identified  the  spedfie 
grantees  nor  astablished  the  botmdaries  Is 
immaterial  when  their  purport  as  a  grant 
or  confirmation  Is  decided.  It  is  enough 
that  they  afforded  the  means  of  identifica- 
tion, and  that  presumably  tbe  boundaries  a* 
can  be  fixed  by  reference  to  Bzisting*faets,P 
or  the  application  of  principles  whidi  hava 
been  laid  down  in  eases  of  more  or  less 
similar  kind. 

The  omlsaiw  of  the  pliintiffs'  predecM- 
sor  in  title  to  establish  his  right  to  the 
fishery  before  the  I^nd  Oommiasion  does 
not  prejudice  their  ease.  See  Kanoa  r. 
MMk,  6  Haw.  83.     That  eommissioa  «M 
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■«Bta))lish«d  to  detcnnina  the  UUa  to  land* 
aa  BguoBt  the  Hawaiian  govenunoit.  In 
practice  it  treated  the  fliheriea  aa  not  with- 
in its  juiisdictioD,  and  it  would  BMm  to 
luve  been  right  in  ita  view.  Sea  AlcMti  T. 
Wong  Xa  Matt,  6  Haw.  fil, 
/udjfmant  r evened, 

(200  U,  S,  38) 

■OWENSBORO  WATEBWORKS  COM- 
PAKY,  ol  Owenaboro,  Kentucky,  Appt., 

crry  of  owensboko. 

4*  CvnrtB— Jarladlelloii  of  Federal  etr- 
enlt  eonrl— eaae  artaliiK  snder  Fed- 
eral CoRBtltmtlon.—A  nitt  to  eDJoIn  the 
dlTenloD  or  iDtended  dlTcrslon  by  a  manlcl- 
pallt;  of  certain  tnndi  which,  onder  leKliIa- 
ItTe  auietkiD,  It  had  collected  from  tazpajera 
for  a  ipcclfle  public  object,  but  which  were 
Dot  applied  to  that  object,  on  the  theory  thit 
■ucb  failure  af  duty  on  the  part  of  the  manlc- 
Ipallt;  mar  ulttDtately  eanse  Inereased  taxa- 
tion, and  therebr  derive  the  tiiipa;er*  of 
their  property  without  the  dn«  proceea  of  law 
(oatanteed  by  V.  B.  Couit.,  14th  Amend.,  U 
the  full  amount  originally  Intended  to  be  ap- 
plied to  the  particular  object  named  by  the 
legislature  li  to  be  collected, — ti  not  one 
arlBing  under  tbe  Conatltutlon  of  the  United 
Statea,  o(  which  a  Federal  circuit  court  baa 
original  Jurlsdlctloa  without  regard  to  the 
cltlienibip  ol  the  pertlea 

S.  CoBBtltntloBBl  la-TT — dne  pFoeees  «f 
law— acta  of  mDnlelpalttr  Id  ezoeaa  of 
Ita  poirera.— The  acts  of  a  municipal  cor- 
poration canDot  be  aald  to  t>e  wantlog  In  the 
due  proceai  of  law  guaranteed  by  TI.  8. 
Oontt-,  14th  Amend.,  If  luch  acta,  when  dona 
or  ratlfled  by  the  state,  would  not  be  locon- 
alatent  with  that  Bmendment 

INo.  U6.] 

MvibmitUd    December    IS,    I90S.    .Decided 
January  t,  1909. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Weitem  DiatHct 
of  Kentucky  to  review  &  decree  diamiMlng, 
for  want  of  jurisdiction,  the  hill  in  a  suit 
to  enjoin  the  diTersion,  by  a  municipal  cor- 
poration, of  fluids  which,  under  legislative 
•auction,  it  had  collected  from  taxpayers 
for  a  apeeiSc  public  object.    A.ffarmed, 

The  facte  are  stated  in  the  opinion. 

Uettrt.  John  D.  AtoUaoB,  William  T. 
Ellia,  and  little  <£  Slack  for  appellant. 

Ur.  Chaclea  S.  Wnlker  lor  appelloa. 

Ur.  Justice  Harlan  delivered  the  opinion 

(J  of  the  court : 

*  *Tbe  plaintiQ'  in  this  suit,  the  Owensboro 
Waterworks  Coropimy,  ia  a  private  corpora- 
tion of  Kentucky,  while  the  defendant,  the 
dty  of  Owenaboro,  la  a  municipal  corpora- 
tion of  the  tame  eommqnwealth. 


The  bill  was  dismissed  for  want  of  jtuit- 
dietion  in  the  court  below  to  bear  and  da- 
termine  the  cause,  the  circuit  court  being 
of  opinion  that  the  suit  was  not  one  arising 
under  the  Constitntion  or  laws  of  tbe 
United  States,  and  tlia  matter  in  dispute 
not  of  snffloient  value  to  give  that  court 
jurisdiction. 

Tlie  case  made  by  the  bill  was  this: 

On  the  10th  day  of  October,  IBOO,  the 
common  council  of  Owensboro  adopted  an 
ordinance  authorizing  the  borrowing  of 
moniy,  upon  the  city's  bonds,  for  the  pur- 
pose of  erecting  a  system  of  waterworks 
for  supplying  the  eity  of  Owensboro  and 
its  inhabitants  with  water.  The  ordinance 
provided  for  a  submission  to  the  votera  of 
the  queation  of  issuing  dty  bonds  to  the 
amount  of  SSOO.OOO,  with  which  to  raisa 
money  for  the  purpose  just  stated. 

The  election  was  Iield  and  the  proposition 
was  carried,  more  than  two  thirds  of  those 
voting    approving   the    proposed    issue    of 

By  an  ordinanee  of  December  3d,  1900, 
bonds  to  the  amount  of  (200,000  were 
directed  to  be  issued,  and  (14,660.06  was  a 
"appropriated  out  of  Uie  revenues  and  pub-  • 
lie  moneys  of  the  aty  for  the  payment  of 
the  semiannual  Interest  on  the  bmds,  and 
the  creation  of  a  fund  for  the  nltimato 
payment  of  the  principal  thereof,  aneh  fund 
to  be  designated  as  tha  Owensboro  water' 
bond  account. 

By  an  ordinance  approved  March  lltli, 
1901,  £14,666.66  was  ^proprlated  and  set 
apart  out  of  the  revenues  and  funds  of  the 
city,  to  be  raised  by  taxation  or  otherwise, 
each  year,  until  the  bonds  were  paid,  for 
the  purpose  of  paying  the  int«rest  on  the 
bonds  semiannually,  and  for  creating  a 
sinking  fund  for  the  payment  of  tbe  prin- 
cipal of  the  bonds.  And,  for  the  purpose 
of  providing  a  fund  for  that  purpose.  It 
was  ordained,  the  bill  alleged,  that  thero 
should  be,  and  that  there  was  thereby, 
levied  upon  all  the  taxable  property  of  said 
city  subject  by  law  to  taxation  for  monld- 
pal  purposes,  a  direct  annual  tax  for  the 
year  IQOl,  and  for  each  succeeding  year 
up  to  and  including  the  year  1931,  Buffl- 
dent  to  raiae  the  said  sum  of  $14,666.66, 
to  he  collected  annually  with  other  mu- 
nicipal taxes,  licenaes,  revenues,  and  public 
dues,  and  continuing  from  year  to  year 
until  the  ultimate  payment  of  the  bonds ; 
and  it  was  also,  by  the  ordinance,  ordained 
that  no  part  of  aaid  funds  should  ever  ba 
used  for,  or  appropriated  to,  any  other  pur- 
pose or  use,  except  tha  payment  of  tba 
principal  and  interest  of  the  bonds;  fni^ 
ther,  that  provision  to  meet  the  reqoirfr 
ments  of  said  section  be  made  In  the  """r^* 
budget  and  appropriation  ordinance. 
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Pnmiuit  to  the  oidlnkiiea  of  DMomber 
U,  leOO,  the  dtr  axeinited  200  bondi  of 
|1,000  «Mh,  bearing  4%  per  eent  intareit 
p«r  annnin  from  their  d&te, — Janokij  let, 
IBOl, — p&ymble  Mmitnitually,  and  truisfer- 
kUe  I7  deliTery,  and  »t  th«  dftte  of  the 
biingiDg  of  thia  Buit  all  of  those  bonds 
were,  the  Ull  alleged,  in  the  poiseesion  or 
nuder  the  oontrol  of  the  d.tj,  "readj  and 
about  to  be  immediately  sold  and  delirered 
to  puTchaeen,  with  the  exception  of  7  bonds 
which  the  laid  maTor  and  council  bave 
already  aold,  and  have  received  therefor 
tlu  sum  of  $7,000." 

In  each  of  the  rear*  IWl,  1»08,  and  1S03, 
the  cf^,  proceeding  under  ordinances 
T<  adopted  by  the  common  eonnei)',  levied  an 
?ad  valorem  tax  of  (2  on  each  $100  worth 
«f  property  in  the  dty  subject  to  taxation, 
part  of  Buoh  tax — $14,606.86 — to  be  appro- 
priated annually  for  tiie  payment  of  inter- 
eat  on  the  water  bonds  and  for  the  creation 
of  a  sinldng  fund  tor  tbe  ultimata  paTmant 
of  the  principal.  A  similar  tax  was  also 
levied  for  1004,  of  which  $U,6B6.H  was 
appropriated  to  pay  interest  and  create  a 
ainking  fund, — $8,000  to  be  paid  on  in- 
terest, and  $6,696.06  to  go  into  the  sinking 
fund.  So  that  under  the  levies  made  In 
1901,  IS02,  and  IS03,  $44,000  had  been  col- 
lected for  interest  and  the  sinking  fund, 
and  $14,656.66  was  to  be  collected  for  1004. 

Of  the  200  bonds  actually  signed,  1S3 
remain  in  the  hands  of  the  city,  its  officeis 
and  agents,  and  after  applying  the  sum  ol 
$44,000,  collected  under  the  levin  of  1001, 
1002,  and  1003,  and  the  $14,660.66,  to  be 
collected  under  the  levy  of  1904,  there  will 
remain  only  $149,000  to  be  raised  by  the 
■ale  of  bonds.  Nevertheleae,  the  dly,  by 
ita  agents  and  officers,  dalma  to  have  au- 
tltority,  and  propoaea  immediately  to  sell 
and  dispose  of,  and,  unleaa  restrained,  will 
aell  and  dispose  of,  the  eotire  193  bonds, 
amounting  to  $103,000.  It  that  be  done, 
tben  the  city  will  have  collected  and  re- 
alized $244,000  on  account  of  the  erection 
of  tbe  waterworks;  whereas  it  was  only 
auUrarized  to  r^ae  $200,000  for  that  pui^ 
pose.  Of  the  $44,000  collected  by  tbe  dty, 
$20,000  has  been  expended  for  land  on 
which  the  proposed  water  plant  was  to  be 
erected,  while  $21,000  has  been  ill^ally  ex- 
pended for  purposea  other  than  those  for 
which  it  was  collected. 

The  bill  further  aUegea  that  for  eadi  of 
the  years  1001,  1902,  and  1903,  taxes  were 
levied  on  the  taxable  property  of  plaiotiff 
and  otber  taxpayers  of  tbe  city;  that  cap- 
itation, license,  and  franchiae  taxes  were 
also  aaaeaaed,  levied,  and  oolleeted  by  it; 
that  all  the  taxca  eo  levied  were  collected 
each  year,  from  all  aonroea,  and  for  all 
ire    expended    and    exhanated 


each  year,  and  nona  so  eolleeted,  in  either 
of  said  years,  ara  now  on  hand;  that  no 
part  of  the  $44,000  collected  la  on  band, 
nor  has  said  d^  any  means  of  repladngn 
aama,  except  by  levying'and  collecting  taxes? 
from  the  taxpayers  of  said  dty  for  that 
purpose,  and  this  it  had  no  legal  Buthori^ 
to  do;  that  by  the  payment  of  the  $44,000 
the  dty  paid  and  extinguished  that  amount 
of  bonds,  and  bonds  to  that  amount  should 
be  Burrendered  by  said  dty  and  canceled, 
and  that  by  law  complainant  and  other 
taxpajers  have  the  right  to  have  said  bonds 
so  surrendered  and  canceled. 

The  bill  proceeds:  "Your  orator  saj>a 
aaJd  bonds  are  n^^otiable  by  delivery,  and 
are  on  the  footing  of  commerdal  obliga- 
tions, and  if  aald  103  bonda,  or  any  of  them, 
shall  be  sold  and  transferred  for  value,  to 
innocent  bona  flde  purchasers,  then  com- 
plainant and  all  other  taxpayers  of  said 
atj  would  be  oompelled  to  pay  the  full 
amount  of  all  of  said  200  bonds,  and  the 
full  amount  of  all  interest  aocnied,  or  to 
accrue  thereon.  It  says  defaidaut  and  Its 
offlcera  and  agents  purpose,  and  are  now  en- 
deavoring, to  immediately  sdl  and  transfer 
said  103  bonda,  and  coupona  attached,  to 
some  person  for  value,  and  are  doing  this 
without  giving  such  persons  any  notice  or 
information  of  the  facte  herdn  stated,  or  of 
any  facta  pertaining  to  the  collection  or  dia- 
poution  of  any  part  of  said  $44,000,  and 
purpose  to  continue  said  efforte  without  giv* 
ing  to  any  person,  to  whom  said  bonds  may 
be  offered,  any  noUoa  or  information  pertBi» 
ing  thereto,  and  said  prospective  parchaaera 
bars  no  notice,  knowledge,  or  information 
of  any  of  said  beta,  so  far  as  complainant 
is  advised  or  believea,  and,  unless  restrained 
and  prevented,  defendant  and  ita  officera 
and  agente  will  immediatdy  aell  said  bonds 
and  coupons  to  aome  person  or  person^ 
for  value,  who  have  no  notice  or  informa- 
tion in  r^ard  to  said  transaction,  and  will 
do  ao  without  giving  such  persona  any  no- 
ties  or  information  aa  to  said  facts,  anl 
thus  complainant  and  Ite  property,  and 
said  other  taxpayers  and  their  property,  will 
ha  bnithened  with  the  payment  of  said  entire 
200  bonda  and  intanst,  and,  by  tbe  meana 
aforesaid,  and  without  due  process  of  law, 
deprived  of  the  right  to  have  credit  on  said 
debt  for  aald  $44,000  heretofore  paid  by 
them,  and  ba  compelled  to  pay  said  200 
bonds  and  all  interest  accrued  and  to  ac- 
crue thereon.  a 

•■^onr  orator  aa;s  that  by  ariade  M  «<■ 
the  Amendmtnta  to  tbe  Constitution  of  tbe 
United  Stetea  ft  ia  provided  that  no  state 
shall  'deprive  aqy  petaon  of  lits;  lib«rtf, 
or  property,  withoot  due  proeaea  of  law;' 
but  your  orator  aays  that  if  more  tlnn 
14S  of  aaid  bcsida  ihaU  ba  sold  Is  liwiiiiM> 
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pnrchkoars,  witltotit  Dotlok,  which  dsfend- 
utt  titf  la  about  to  do,  tlu.t  it  aad  the 
tajLpayen  foi  whom  it  sues,  will  be  foreod 
to  pay  audi  excesa,  both  primoipal  and  in- 
terest, without  opportunity  to  plead,  or  to 
bt  heard  aa  to  mattera  herein  alleged,  and 
M  deprived  at  their  proper^  without  due 
proceaa  of  law,  ajid  the  amount  in  contro- 
veity  here  exc«eda  t2,000." 

The  relief  prayed  was  that  the  defendant, 
its  offieara  and  agents,  be  perpetually  en- 
joined and  restrained  from  selling  or  dis- 
posing of  any  of  the  bonds  ia  excess 
of  149  in  number,  and,  before  selling  them, 
to  detaoh  and  destroy  all  coupons  for  in- 
terest that  hare  heretofote  matured  or 
that  may  mature  before  the  date  when  the 
bonds  may  be  sold,  and  be  ordered  and 
compelled  to  cancel  and  surrender  all  of 
the  bonds,  and  all  coupons  pertaining  there- 
to, in  ezeeaa  erf  140,  and  that  the  bonds 
and  coupons  be  destroyed,  and  If  the 
(14,666.66  leried  May  16th,  1004,  should 
be  collected  before  the  sale  was  made  of 
the  bonds,  that  said  sum  be  applied  to  the 
extinguishment  of  the  debt  and  interest, 
and  the  bonds  and  intereat  coupons  be 
destroyed,  and  not  sold,  as  prayed  for  in 
regard  to  the  money  heietofor*  collected  i 
also  that  defendant  be  mjoined  and  re- 
atmined  from  levying  and  ooUeeting  froid 
complainant  and  all  the  other  taxpayers 
of  the  cify,  or  their  property,  any  taxes 
in  excesB  of  a  sufBcIent  amount  to  create 
a  sinking  fund  with  which  to  pay  the  140 
bonds,  when  sold,  and  the  7  bonds,  already 
sold,  and  to  pay  the  intereat  to  accrue 
thereon  upon  the  7  bonds  heretofore  sold, 
and  to  accrue  upon  the  148  bonds,  after 
they  were  sold. 

The  plaintiff  further  prayed  tiiat  the 
sum  of  $44,000,  paid  by  the  taxpayers  of 
the  city,  Im  adjudged  to  hare  BatisSed 
that  amount  of  the  bonde,  and  that  it  have 
such  further  or  other  relief  in  the  premises 

^  as  the  nature  of  the  case  requi  red. 

7  'The  bill  presents  the  case  of  the  diver- 
sion, or  the  intended  diversion,  by  a  mu- 
nicipal corporation,  of  certain  funds  which, 
under  tegistative  sanction,  it  had  collected 
from  taxpayers  for  a  speciDc  public  object, 
which  funds  were  not  applied  to  the  object 
for  which  they  were  raised,  and  which  fail- 
ure of  duty  on  the  part  of  the  corporation 
to  to  apply  them  may  ultimately  cause 
increased  taxation  if  the  full  amount  orig- 
inally intended  to  be  applied  to  the  par- 
ticular object  named  by  the  legislature  is 

>e  to  be  collected. 

•  I  We  share  with  the  court  below  the  diffi- 
culty in  understanding  how  such  a  ease 
can  be  regarded  as  one  arising  under  the 
Constitution  of  the  United  States.  It  cer- 
tainly must  be  one  of  that  character  in 


order  ta  tnatain  ths  juriadlcUnn  of  tha 
cirooit  court, — the  parties  all  being  dtixens 
of  Kentucky. 

In  support  of  their  oontenticn  that  the 
present  suit  arises  under  the  Constitution 
of  the  United  States,  and  ia  within  the 
original  cognisance  of  the  circuit  courts 
without  regard  to  the  citizenship  of  tho 
partiea,  the  learned  counsel  for  the  ^tpel* 
lant  dtes  certain  cama  in  Qiia  court 
which  hold  that  the  prohibitions  of  the 
I4th  Amendment  "refer  to  all  the  instm- 
mentallties  of  the  atate,— t»  Its  legislative, 
executive,  and  judicial  authorities," — and 
consequently,  "whoever,  by  virtue  of  pub- 
lic position  under  a  state  goremment,  do- 
privee  another  of  any  right  protected  nnder 
that  amendment  against  deprivation  by  the 
state,  violates  the  constitutional  inhibi- 
tion: and,  u  he  acts  in  the  name  and  for 
the  state,  and  is  clothed  with  the  auto's 
power,  his  act  is  that  of  the  state."  B» 
parte  Virginia,  100  U.  a  33D,  346,  347,  20  L. 
ed.  676,  670,  680;  Veal  v.  Delaware,  lOS 
U.  8.  370,  307,  20  L.  ed.  667,  074;  Tick  Wo 
V.  Hopbint,  118  U.  8.  306,  SO  L.  ed.  220, 
8  Sup.  CL  Bep.  1064j  Gibton  v.  lf>a«i«- 
s^ppi,  162  U.  8.  565,  40  L.  ed.  1075,  16  Sup. 
Ct.  Rep.  004:  OMcago,  B.  A  Q.  B.  do.  t. 
Chioago,  166  U.  S.  226,  235,  41  L.  ed.  070, 
S84,  17  Sup.  Ot  Bep.  5S1. 

These  were  all  cases  in  whfdi  the  right 
sought  to  be  protected  was  held  to  hava 
been  granted  or  aecured  by  the  Constitu- 
tion of  the  United  States,  but  yet  was  \i<^ 
lated  by  some  agency  or  fnatnimentalit? 
proceeding  under  the  sanction  or  author!^ 
of  the  state.  But  no  right  involved  in  the 
present  ease  has  its  origin  in,  or  is  secured 
by,  the  Constitution  of  the  United  States- 
It  is  not  oon tended  that  the  legislative 
enactments,  by  the  authority  of  which  the 
city  intends  to  establish  and  maintain  a 
system  of  waterworks,  are  inconsistent 
either  with  the  Oonstitution  ot  Kentucky 
□r  the  Constitution  of  the  United  SUtes. 
The  plaintiff,  however  complains  that  the 
defendant  city  has  not  properly  discharged 
its  duties  under  the  laws  of  the  state.  For 
the  purposes  of  the  present  discussion,  let 
this  be  taken  as  true ;  still,  maladmln.  j 
iatration  of  its  local  affairs  by  a  city's'coD.* 
stitnted  authorities  cannot  rightfully  con- 
cern the  national  government,  unless  it  in- 
volves ths  infringement  of  some  Federal 
right.  If  the  cltj  authorities  have  received 
funds  from  taxation  which  ought  strictly 
to  have  been  applied  to  take  up  or  cancel 
the  bonda  ol  the  city,  but  have  been  used 
for  other  municipal  purposes,  and  if,  by 
reason  of  such  misapplication  of  those 
funds,  taxation  may  ultimately  come  upon 
ths  people  for  an  amount  beyond  what  the 
legislature    originally    intended, — if    notb- 
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ing  more  oaa  ba  wid, — the  remedy  miut 
be  found  fn  the  oonrte  knd  tribniulB  of  the 
■tate,  ttnd  not  in  the  Federal  court*  of 
original  jurisdieUoii,  where  the  oontroren^ 
la  wholly,  as  it  la  here,  between  citizens 
of  the  same  atate.  When  a  Federal  court 
acquires  jurisdiction  of  a  eontroverar  by 
reason  of  the  diverse  citizenship  of  the 
parties,  then  it  may  dispose  of  all  the  is- 
sues in  the  case,  detennioing  the  rights  of 
parties  under  the  same  rules  or  principles 
that  control  nheu  the  ease  Is  in  the  state 
court  But,  as  between  citizens  of  the  same 
etate,  the  Federal  court  may  not  interfere 
to  compel  municipal  corporations  or  other 
like  state  iUBtrumentalitiea  to  Icecp  within 
the  limits  of  the  power  conferred  upon  them 
by  the  state,  unleM  such  interference  is 
necessary  tor  the  protection  of  a  Federal 
right.  There  has  been  no  actual  invasion 
here  of  any  right  secured  by  the  Conatitn- 
Uon  of  the  United  Btates;  nothing  more, 
taking  the  allegations  of  the  hill  to  be  true, 
Uian  a  failure  of  a  municipal  corporation 
to  properly  diachai^  the  duties  which, 
under  the  laws  of  the  state,  it  owes  to  its 
people  and  taxpayers.  .And  Uiere  Is  here 
no  deprivation  of  property  without  due 
process  of  law  within  the  meaning  of  the 
nth  Amendment,  even  if  it  he  apprehended 
that  the  defendant  cil?  may,  at  some  future 
time,  impose  a  tax  in  violation  of  ita  duty 
under  the  laws  of  the  state. 

The  utmost  that  can  be  said  of  the 
present  case,  as  disclosed  by  the  bill,  is 
that  the  nmnidpal  authorities  of  Owens- 
boro  Iiare  done  some  things  outside  or  in 
excess  of  any  power  the  city  possessed. 
But  this  does  not  of  Itself  show  that  tbt? 
^  acted  without  the  due  process  of  law  ea- 
*  joined  by  the  14th* Amendment;  for,  if 
wliat  is  complained  of  had  been  done 
directly  by  the  state  or  by  its  express  au- 
thority, or  if  the  le^lature  could  l^ally 
ratify  that  which  the  city  has  done,  as  it 
undoubtedly  might  do,  no  one  would  con- 
tend that  there  had  been  a  violation  of  the 
due  process  clause  of  the  amendment.  It 
cannot  be  that  the  acts  of  a  municipal  cor- 
poration are  wanting  in  the  due  prooBss  of 
taw  ordained  by  the  14th  Amendment,  if 
such  acts,  when  done  or  ratified  by  the 
state,  would  not  be  inconsistent  with  that 
amendment.  Many  acte  done  by  an  agency 
of  a  state  may  be  illegal  In  their  character 
when  tested  by  the  laws  of  the  state,  and 
may,  on  that  ground,  be  assailed,  and  yet 
they  cannot,  for  that  reason  alone,  be  im- 
|)eaebed  as  tieing  inconsistent  with  the  due 
process  of  law  enjoined  upon  the  states. 
The  14th  Amendment  was  not  intended  to 
bring  within  Federal  control  everything 
done  by  the  state  or  by  its  instrumentalities 
tbat  is  sijnply  illegal  under  the  state  law^ 


but  only  sndi  ads  by  the  states  or  their 
instromentalitle*  as  are  Tiolative  of  ri^ita 
secured  fay  the  Constitution  of  the  United 
States.  A  different  view  would  give  to 
the  14th  Amendment  a  far  wider  scope 
than  was  contemplated  at  the  time  of  ita 
adoption,  or  than  would  be  consonant  with 
the  authority  of  the  several  states  to  rega< 
late  and  administer  the  rights  of  their 
peoples,  in  conformity  with  their  own  taws, 
subject  always,  but  only,  to  the  supreme 
law  of  the  land. 

We  are  of  opinion  that  this  suit  is  not 
one  arising  under  the  Constitution  of  tli* 
United  States,  and,  therefore,  the  parties 
being  all  citizens  of  Kentucky,  it  is  not 
one  of  which  the  drouit  eourt  could  tak* 
original  cognizance. 


(too  u.  a.  m> 

U.  X.  GUNTER,  Jr.,  Attorney  Otmeral  ot 
the    State    of    South    Carolina,    wt    aL, 


ttessDTcra  saaBtit  to  b«  eojolned  from  coUect- 
Ihk  state  tazes  became  of  an  siaerteil  cod- 
trseC  oiemptlon  from  tazatlau  were  endowed 
with  tlie  power  to  submit  tbe  rlgbts  of  tb* 
state  to  Judicial  detennlnatlon  ij  a  [kotI- 
slon  of  the  statute  under  wblcb  the  taiM 
were  levied,  tbat  If  tbe  stale  la  Interest*]  la 
the  revenue  Invalved  [n  aetloas  against  eoon- 
t7  auilltoTi  Bud  treasurers  (or  pertarmloc  or 
attempting  to  ptrfonn  their  duties,  tbe  state 
aadltor  sbaJl  be  tnfarmed.  wbo  aball.  In  turn, 
notUj  tbe  attomej  leaeral,  "ittut  shall  de- 
fend said  action  tor  and  on  behalf  ol  the 

a.  Jadcmcnt  —  re*  ladlenta  — matlcn 
which    nlKht    have    been    lltlawted.— 

All  defenses  theo  existing  to  tbe  coatraet 
exemption  from  state  taxation,  asserted  la 
a  suit  In  B  E'ederal  circuit  court  to  enjoin  the 
coUeetlaD  of  the  tax,  whether  brought  to  Um 
attention  of  tbe  court,  or  waived,  were  fore- 
closed bj  tba  decree  establishing  snch  ex- 
emption. 

S.  Conrta— atate  doctrine  at  res  Judi- 
cata ae  rale  of  declilon  Id  Federal 
oonrta. — A  decree  of  a  Ffderal  circuit  coort 
la  B  suit  lovolvlng  rtsbta  protected  bj  the 
Constitution  of  (he  United  States  most  be 
given.  In  the  Federal  courts,  the  force  and 
effect  to  which  It  Is  entitled  uoder  the  prln- 
elptei  of  rei  Jadloata  as  settled  b;  tbe  Su- 
preme Court  of  the  United  States,  although 
tber  may  differ  (ram  tbe  doctrine  anoonnced 
by  the  courts  of  the  state  In  which  the  clr- 
cult  court  was  sitting. 

4.  JudaniCBt — rea  Jndlcata — taxes  ot 
otber  rcars^-A  decree  enjoining  the  colleo- 
tlon  of  tazes  because  of  a  contract  axem^ 
tlon  from  taxation  is  as  eontioIUog  on  fatur* 
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taxM  ««  on  tha  parUcDlkr  Use*  to  wbtdi  the 

B.  Bnlta  SBKlnst  atate— eajotnlnc  pro- 
avedlBva  1b  atat*  eoartSf— AnelllOTT  n- 
llif  In  «  federal  dtcnlt  court  bj  w&r  of 
InjDDctlOn,  In  old  of  &  dacr«»  In  a  aalt  orer 
tbt  TRlldll?  d(  state  taxation.  In  wblcb 
jnrlBdlctlOD  ■■  to  tbe  itate  and  Iti  oOcera 
had  been  acqnlred  as  tbc  reanJt  of  the  vol- 
■ntar7  action  ot  the  atate  In  submitting  Its 
rlcbta  to  Judicial  determlnattan.  Is  not  toi- 
bldden  altluT  bj  U.  B.  Const,  lltb 
Amend.,  as  1  salt  BEalnst  a  states  or  by 
U.  B.  Rev.  8taL  |  TZO,  U.  S.  Cami).  Stat. 
IKI,  p.  081,  lorblddlns  the  srantlnK  Ot  the 
writ  by  an;  wort  ot  the  Dnlted  Btatee,  to 
staj  ptoceedlnga  la  aa;  state  coait.  except 
In  bankruptc;   proceedlogi. 

C  InJaDetioB — rcmedr  Bt  Ibtt. — The  ex- 
istence of  an  adequate  ran«l7  at  law  cannot 
BuccessfallT  be  urged  to  dcteat  anelllar;  ce- 
llef  bj  wa;  of  Injunction  In  aid  ot  a  decree 
enjoining  the  collection  of  state  taxes,  since 
that  question  was  (oreclosed  bj  the  oilglnsJ 

r.    IBJ  BBC  lion— asBlBBt  lIleSBl  tKXBtloB— 

Mooeasltr  ot  teadcF, — The  mle  that  ten- 
der of  the  TSlId  portion  of  a  taz  Is  a  condi- 
tion precedent  to  relief  br  Injunction  against 
Blesai  taxation  cannot  be  Invoked  to  defeat 
loJuneUTe  relief  tn  aid  of  a  decree  enjoin- 
ing the  collection  of  stato  taxes,  where  all 
quMtlonB  concerning  the  part  of  the  tax  not 
•orered  lij  the  orlgtaal  decree  vefe  ellml- 
■atad  from  the  eontroTers;. 

[No.  88.] 

'Argued  Deoemler  1,  i,  1905.    DeMed  Jom- 
vary  15,  1906. 

APPEAL  from  the  arouit  Court  of  the 
United  States  for  tbo  District  of  Sonth 
Carolina  to  review  a  decree  granting  injunc- 
tive  telief  in  aid  of  a  prior  decraa  enjoin- 
ing the  ooUeotion  of  state  taxes  becauM  ot 
a  ooutract  exemption  from  taxation.    A.f- 

The  facts  are  stated  in  the  opinion. 
Itr.    W.    F.    StOToiuon    and    if  hits. 
Bttvenaon  d  Matbetott  for  appellants. 
irB<«ra.  Theodon  G.  Bftvkor,  P.  A. 
^WUleox,  and  J.  T.  Barnm  for  appellee. 

*    *Ur.  JuBtiee  Vlilto  delivered  the  opinion 
of  the  court: 

Before  analTzing  the  facts  particularly 
bearing  upon  Uie  Ic^  questions  for  decision. 
In  order  to  a  eomprehension  of  those  quee- 
tiona,  ne  summarize,  in  their  duronok^col 
order,  matters  wbieb  are  undisputed  oon- 
caming  the  origin  and  development  of  this 
•ontroversy. 

The  legislature  of  South  Carolina,  in 
1850,  exempted  the  capital  irtock  and  prep- 
are of  the  Northeastern  Bailroad  Company 
from  all  taxation  during  Its  charter  ex- 
btence.  In  1S4Q  the  Cher&w  &  Darlington 
Bailroad  Company  was  dutrtered  I^  le^ 


islatlva  act,  and,  h;  ui  amendment  to  tlu 
charter,  adopted  in  1863,  the  laat-namsd 
company  was  endowed  with  all  the  powers, 
rights,  and  privileges  granted  by  the  char- 
ter of  the  Kortheastem  Railroad  Companyt 
it  being  besides  provided  that  the  charter 
should  not  be  subject  to  the  provisions  of 
a  general  law,  reserving  the  right  to  repeal, 
alter,  and  amend,  except  where  otherwiss 
specially  provided. 

Under  the  assumed  authority  of  a  law  of 
South  Carolina,  providing  for  the  assess- 
ment and  taxation  of  property,  passed  in 
1S6S  (14  8.  C.  Stat.  pp.  27  to  69),  the 
Cbcraw  ft  Darlington  Ra,ilroad  was  asEesaed 
in  the  oountiea  of  Darlington  and  Chester- 
field, through  which  the  road  ran.  It  be-t? 
came  the  duty  of'the  respective  treasureiaS* 
of  the  counties  named  to  collect  the  stat« 
and  county  taxea  on  the  aasessment  tbiu 
mode,  and  they  proceeded  so  to  do,  There- 
upon, in  1370,  Thomas  E.  B.  Fegues,  »  cit- 
izen of  Hiagisslppi,  a  stockholder  of  the 
Cheraw  ft  Darlii^rton  Railroad,  filed  bis 
bill  In  the  circuit  court  of  the  United  States 
for  the  district  of  South  Carolina  against 
the  Cheraw  ft  Darlington  Railroad  Com- 
pany and  the  treasurers  of  Darlington  and 
Chesterfield  counties,  seeking  to  enjoin  the 
corporation  from  paying,  and  the  county 
treasurers  from  collecting,  the  taxea  r«- 
ferred  to.  The  ground  stated  for  the  relief 
prayed  waa  that  the  taxes  in  question  im- 
paired the  obligation  of  the  charter  con- 
tract of  exemption,  and  were,  therefore, 
repugnant  to  the  Constitution  of  the  United 
States.  Various  provisions  of  a  law  of 
Sonth  Carolina,  adopted  in  1B70,  aa  on 
amendment  to  the  act  of  IS88  under  which 
the  taxes  were  levied,  restricting  the  right 
of  the  oorporation  to  resist  the  collection 
of  taxes,  or  to  recover  back  an  illegal  tax, 
if  paid,  were  alleged  aa  justifying  the  In- 
terposition ot  a  court  of  equity.  An  in- 
junction pendentt  U(e  was  allowed,  restrain- 
ing the  Dollection  of  the  disputed  taxes. 
By  its  answer  the  corporation  admitted  the 
averments  of  the  bill.  A  joint  answer  waa 
filed  for  the  two  county  treasurers,  signed 
by  "The  Attorney  General  for  the  State  of 
South  Carolina,  for  defendants."  This 
answer  admitted  the  assessment,  the  steps 
taken  to  collect  the  taxes,  and  asserted 
their  validity,  and  denied  the  existence  of 
the  alleged  contract  of  exemption.  It  was 
averred  that,  if  such  an  exemption  ever 
existed,  it  was  subject  to  the  legislative 
power  to  repeal,  alter,  and  amend,  and  such 
repeal  was  alleged  to  have  been  operated 
by  conatitutional  and  legislative  provisions, 
wbloh  were  referred  to.  Jurisdiction  of 
the  court  in  equity  was  diallenged  on  the 
ground  that  there  waa  an  adequate  remedy 
at  law.    A  final  decree  passed  in  favor  of 
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th«  eomplslnaiit,  recognizing  the  ftlle^ 
asemptioi],  and  perpetiutlng  ttie  injuue- 
tloQ.  An  appeal  wa*  proseeutad  to  this 
'  eomt.  The  cause  wsa  decided  at  the  De- 
.  eembei  Unn,  1872.  It  waa  held  that  there 
^was  a  contract  of  exunption,  whick  would 

•  be  impaired  bj  enfordng  the  taxaa  •eom- 
plaiaed  of,  and  hence  the  decree  below  waa 
affirmed.  Humptiret/  t.  PtguM,  18  WoU. 
£44,  21  L.  ed.  326. 

For  at  least  twenty-five  feara  following 
the  dedsion  in  the  Pegut*  Oa»*  no  attempt 
was  made  to  tax  the  property  of  the  Cheraw 
ft  Darlington  Railroad  Company.  In  the 
year  1867  an  act  was  passed,  directing  the 
attorney  general  to  proceed  to  test  the 
right  of  any  railroad  eompany  to  exemp- 
tion, and,  under  this  aet,  that  official  sued 
the  Cheraw  k  Darlington  Railroad  Com- 
pany to  recover  $134,000,  the  sum  of  taxes, 
penalties,  and  interest  for  a  period  of 
twenty  years,  on  the  alleged  ground  that 
the  company  had  been  mistakenly  treated 
as  having  a  contract  of  exemption.  The 
supreme  court  of  the  state,  however,  with- 
out passing  upon  the  question  of  exemp- 
tion, decided  that  the  right  to  recover  did 
not  obtain,  because,  in  any  event,  an  as- 
■eaement  against  the  railroad,  as  provided 
by  law,  waa  a  prerequisite  to  the  levy  and 
collection  of  taxea. 

From  a  statement  made  in  the  argument 
of  counsel,  it  is  to  be  deduced  that  during 
the  year  1S98  the  capital  stock  and  prop- 
erty of  the  Cheraw  k  Darlington  Railroad 
Company  was  acquired  by  the  AtlanUc 
Coast  Line  Railroad  Company  of  South 
Carolina,  and,  oa  the  result  of  «  charter 
granted  to  that  company  by  the  state  of 
Bouth  Carolina,  in  189B,  it  ie  conceded  that 
the  property  formerly  belonging  to  the 
Cheraw  k  Darlington  Railroad  Company 
became  taxable,  and  that  the  state  has, 
since  that  time,  levied  and  collected  the 
taxes  due  on  the  property.  It  is,  moreover, 
conceded  that  the  appellee  on  this  record, 
the  Atlantic  Coast  Line  Railroad  Company, 
a  Virginia  corporation,  acquired,  in  ISOO, 
the  property  of  the  Cheraw  k  Darlington 
Railioad  Company,  as  the  Bueccasor  of  the 
Bouth  Carolina  corporation  which  bore  the 

In  the  year  ISOO  an  act  was  passed  in 
South  Carolina,  providing  for  the  assess- 
ment for  taxation  of  railroad  property 
'Vhich  has  been  off  the  tax  books  for  the 
years  in  wliich  they  have  been  off  the  books, 
and  to  fix  the  time  when  such  taxes  shall 
IS  become  due,  and  for  the  collection  thereof." 

•  The  act 'created  a  hoard  to  make  the  as- 
sessmeot  to  which  it  referred,  limited  the 
taxes  to  be  imposed  to  ten  years  back,  pro- 
vided that  the  assessment  made  by  the 
board  should  be  put  upon  the  rolls  sep- 


arately for  eadi  of  the  baek  years,  and  that 
there  should  be  levied  npon  swh  iiiiiiiiw 
ment  state  and  county  taxes  tor  tlie  fe«n 
to  which  the  back  asBessment  rdatad.  Tha 
sot  caused  the  taxes  for  whiidi  it  provided 
to  beoome  a  lien  against  the  property  npon 
which  they  might  bear,  and  directed  a  ear- 
tiflcation  of  the  taxea  aa  aasessed  and  levied 
he  respective  eonnty  treaanreia,  and 
I  it  their  duty  to  eolleet  the  same.  To 
this  end  nich  treasoren  were  directed  ta 
)  a  demand  for  payment  i^on  the  eom- 
pany in  whose  name  the  aaseasment  was 
made,  or,  if  it  was  foimd  that  the  proper^ 
aeaseeed  waa  "^  the  control  of  another  oom- 
pany,  demand  should  be  made  of  the  coaa- 
pany  ...  in  poBsesaion  of  the  pn^ 
city."  By  the  aet^  In  addition,  the  at> 
tomey  general  was  directed,  if  the  baA 
taxea  aasesaed  ware  not  paid  within  sixty 
days  after  demand,  to  bring  a  suit  in  the 
)  of  the  state,  with  the  cayoperation 
of  ench  counsel  as  the  oounties  might  ean- 
ploy,  to  enforce  the  eolleetion  of  the  baA 
taxes  sgaintrt  the  eompany  in  whose  aame 
they  were  assessed,  or  against  the  eompMqr 
found  in  poaaeselon  of  the  property  aaseaaed, 
meeting  of  the  board  appointed  by  this 
ivas  called  in  May,  IfiOO,  by  the  secre- 
tary of  state,  for  the  purpose  of  assnening 
the  property  formerly  belonging  to  the 
Cheraw  k  Darlington  RaUroad  Company, 
and  In  the  control  and  possession  of  the 
Atlantic  Coast  Line  Railroad,  for  a  period 
of  ten  years  bock  from  1898,  on  the  ground 
that,  during  sudi  period,  the  property  in 
question  had  not  been  taxed  for  state  or 
county  purposes.  The  Atlantic  Coast  Line 
Railroad  Company  appeared  and  protested 
against  the  projMted  asaeasment.  In  the 
protest  it  directed  the  attention  of  the 
board  to  the  exemption  act,  to  the  injune- 
tion  granted,  and  the  decree  rendered  and 
affirmed  by  this  court  in  the  Pegue*  Com. 
Tlte  board  overruled  the  protest  and  valued 
the  property  of  the  Cheraw  k  Darlington 
Railroad  Company  for  a  period  of  ten  yean  ce 
back  from' 1898,  inclusive.  The  valuation? 
ao  made  was  certified  to  the  officials  of  the 
counties  of  Chesterfield,  Darlington,  and 
Florencey  reepecUvely,  these  three  counties 
embracing  the  territory  included  in  tlia 
counties  of  CSicstorBeld  and  Darlington  at 
the  time  the  decree  was  rendered  in  the 
Peguea  Com.  The  state  and  eounfy  taxea 
for  the  years  coivered  by  the  aaBesBmonte 
were  placed  upon  the  rolls,  and  the  taxea 
were  certiSed  for  eoIleoUon  to  the  county 
treasurers.  These  officers  demanded  pay- 
meat  of  the  Atlantic  Coast  Une  Bsilroad. 
SB  the  company  in  possession  and  control 
of  the  property  taxed.  The  company  refus- 
ing to  pay,  the  attorney  general  of  the  state 
of  South   Carolina,   and  counsel   associated 
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witli  him,  eommenoad,  in  tbe  craunoD  pl«u 
court  in  the  respective  ooimtias,  Mtloiu  in 
tbe  nune  of  the  atato  to  enfoTce  psynent 
■gaiiut  the  Chemw  &  Darlington  Bailro&d 
CoDipui;  and  the  AtUntic  Cooat  Line  Rail- 
road Company,  u  1^  corporation  in  pos- 
wasion  of  the  property.  Thereupon  the  At- 
lantic Cout  Line  Railroad  Company,  alleg- 
ing itself  to  bo  a  cltlMn  of  Virginia,  com- 
menced, in  the  drouit  court  of  the  United 
Statee  for  the  district  ol  South  Carolina, 
the  proceeding  which  is  now  before  ua 
■gainst  the  attorney  general  of  tha  Btat«, 
the  counsel  associated  with  him  in  the  suits 
above  referred  to,  and  the  treasurers  of 
Chesterfleld,  Darlington,  and  Florence 
counties.  The  petition  which  initiated  the 
proceeding  was  filed  as  ancillary  to  the 
original  Pegutt  Catt,  and  was  entitled  and 
numbered  as  of  that  cause.  It  referred  to 
the  prior  proceedings  in  the  causa,  includ- 
ing the  perpetual  injunction  therein  issued, 
and  to  the  decree  of  this  court  whioh  af- 
firmed the  same.  It  alleged  the  aasesament 
of  back  taxes  as  above  stated,  the  asserted 
lien  resulting  therefrom,  the  demand  of 
payment,  and  the  suits  brought  to  enforce 
payment,  and  charged  that  each  and  all  of 
the  acta  done  concerning  the  said  aasesa- 
ment  of  the  back  taxes,  including  the  bring- 
ing of  the  actions  in  the  state  court,  were 
in  direct  violation  and  disregard  of  the 
injunction  previously  issued.  The  prayer 
waa  that  the  petitioner,  as  successor  in 
^interest  of  F^nes,  be  protected  in  the 
« rights  and  privil^ies  adjudged  in  the 
•  Fegues'.Caae,  and  be  accorded  the  benefit 
of  the  injunction  issued  in  that  case,  and 
to  that  end  that  the  attorney  general  of 
the  8tat«  aud  his  associate  counsel  be  en- 
joined from  further  prosecution  of  the  ac- 
tions commenced  in  the  state  courts  in  the 
name  of  the  state,  to  enforce  payment  of 
the  taxes,  and  that  the  respective  county 
treasurers  be  enjoined  from  any  further 
attempt  to  collect  such  taxes. 

A  preliminary  injunction  was  granted, 
restraining  the  attorney  general  and  hie 
•Mociate  counsel  from  further  prosecuting 
the  actions  brought  in  the  state  court,  and 
also  restraining  tha  county  treasurers  from 
further  proceeding  to  collect  the  taxes.  In 
response  to  a  rule  to  show  cause  why  the 
preliminary  injunction  should  not  be  made 
perpetual,  the  defendants  answered,  deny- 
ing the  right  to  the  relief  prayed  upon 
grounds  which,  as  far  as 
shall  hereafter  Btat«  and  consider.  After 
hearing  on  petition  aud 
panied  by  affidavits  or  admi 
tisbing  the  facts  to  be  as  we  have  previously 
■tat«d  them,  a  final  decree  was  entered, 
perpetuating  the  preliminary  in j unction. 
Subsequently  the  court,   reciting  that   Its 


B-tttaxtbrn  had  been  direotad  to  tlw  fast  that 
its  daeree  was  interprat«d  u  restrainii^ 
tha  prosecution  of  suits  for  ai^  tax  whldi 
might  have  accrued  from  the  18th  day  of 
July,  18B8,  when  the  exemption  had  been 
surrendered,  modified  its  decree  so  as  to 
exclude  from  the  operation  of  the  injuno- 
tioo  any  act  of  tha  defendanta  looking  to 
the  Dollection,  "by  suit  or  otherwise,  of  any 

a  or  sums  of  money  which  may  be  due 
charged  for  taxes  on  said  property  of 
the  Cheraw  &  Darlington  Railroad  Com- 
pany after  said  ISth  day  of  July,  18S6,  at 
which  date  it  was  admitted  In  argument 
the  exemption  eetablished  in  Humphrey  v. 
Ptguat  waa  surrendered."  This  appeal  waa 
then   taken. 

Although  the  errors  assigned  on  the  rec- 
ord are  seventeen  in  number,  in  the  argu- 
ment at  bar  but  six  oont«ntianB  were  relied 
upon,  and  we  shall  tfaerefora  confine  our- 
selvee  to  their  consideration.  ^ 

All  the  propositions  involved  in  the  aa-co 
eignments  will  be'dispoead  of  by  determln-* 
ing  first,  wheUier  all  the  defendanta  oo 
this  record,  including  the  state,  through 
its  attorney  general,  were  parties  or  prlviea 
the  decree  in  tha  Pegut*  Com;  second, 
if  they  werc^  whether  the  decree  in  that 
case  concluded  against  them  the  want  ol 
power  to  Impose  or  oollert  the  taxes  in  e(m- 
trorersy;  and,  third,  if  It  did  so  conclude 
them,  whether  the  eourt  below  erred  In 
granting  the  relief  which  ft  awarded. 

First.  We  at  onoe  treat  as  undoubted 
tha  right  of  the  Atlantio  Coast  Line  Rail- 
road Company  to  the  bmeflts  of  the  daeraa 
the  PojruM  0<u»,  since  It  Is  conceded  in 
the  argument  at  bar  that  that  company, 
as  the  successor  to  the  rights  of  Pegnes, 
is  entitled  to  the  protection  of  the  original 
decree  rendered  in  hfs  favor. 

On  the  faoe  of  tiw  reoord  In  the  Pe^UM 
Oaae,  the  nominal  defendants  were  the 
treasurers  of  the  Bounties  of  Chesterfield 
and  Darlington,  In  which  counties  tha 
property  of  the  railroad  was  situated. 
Those  now  holding  the  ofSce  of  treasurer 
in  each  of  the  named  oountiei  are  among 
the  partiea  on  this  record,  with  the  addi- 
tion of  the  treasurer  of  Florence  county, 
which  county,  as  wa  hare  stated,  consists 
of  territory  embraced  in  Chesterfield  or 
Darlington  county  at  the  time  of  the  entry 
of  the  Fegues  decree.  That,  under  these 
droumetances,  ths  defendant  treasurers,  as 
the  successors  in  oSSce  of  the  oIGcials  who 
were  parties  to  tha  Ptguea  Cats,  are  privies 
to  that  decree,  is  estahlisbed.  frout  v. 
Bltarr,  IBS  U.  S.  537,  544,  47  L.  ed.  SS4, 
S87,  23  Sup.  Ct.  Eep.  398. 

In  dedding  whether  the  state  and  Its 
attorney  general  were  privies  to  the  Pegnes 
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deena^  some  alemmtkiy  pT<^iOBiUoiia  miut 
bs  bomo  in  mind. 

a.  In  view  of  the  praUblUona  of  tka  llth 
Amendment  to  the  Cmutitution  «f  the 
United  Statea,  &  state,  without  Ha  ecmaeut, 
may  not  be  sued  by  an  Individual  In  a  cit- 
«ait   court   of   the   United   States. 

b.  A  suit  against  etate  offlcera  to  enjoin 
them  from  enforcing  a  tax  alleged  to  be 
in    violation    of    the    Constitution    of    the 

^United  States  is  not  a  suit  against  a  state, 
^vithin  the  prohibition  of  the  llth  Amend- 
*  ment.  The  doctrine  announced  In  •many 
previous  citsea  on  the  subject  was  atated 
by  Mt.  Justice  Harlan,  delivering  the  opin- 
ion of  the  court  in  Smyth  t.  Amea,  IB9  U. 
a  406,  42  L.  ed.  SIS,  IS  Sup.  Ct.  Rep.  418, 
wherein,  after  holding  that  a  anit  against 
ofllceTs  to  prevent  the  doing  of  acta  au- 
thorized by  a  state  statute  waa  not  aecea- 
•arily  a  suit  against  the  state,  or  within 
the  prohibitiona  of  the  llth  Amendment, 
it  was  said  (pp.  SIS,  610,  L.  ed.  p.  830, 
Snp.  CL  Rep.  p.  423)  : 

It  ia  the  aettled  doctrine  of  this  court 
that  &  suit  against  individuals,  for  the 
purpose  of  preventing  them,  aa  officers  of 
a  stato,  from  enforcing  aa  unconstitutional 
enactment,  to  the  injury  of  the  rights  of 
the  plaintiff,  Is  not  a  suit  against  the  state, 
witliin  the  meaning  of  that  amendment." 

And  the  subject  was  rvviewed  and  re- 
■tated  in  Pfoul  v.  Starr,  ISS  U.  B.  637,  47 
I*  ed.  I>84,  23  Sup.  Ct  Rep.  308. 

o.  Although  a  Btato  may  not  be  sued 
without  its  consent,  such  immunity  ia  a 
privil^e  which  may  be  waived;  and  hence, 
where  a  atato  voluntarily  become  a  party 
to  a  cause,  and  submita  ita  rights  for 
judicial  determination,  it  will  be  bound 
thereby,  and  cannot  escape  the  result  of  ita 
own  voluntary  act  by  invoking  the  pro- 
hibitions of  Uie  llth  Amendment  ClarA: 
V.  Barnard,  103  U.  S.  430,  447,  27  L.  ed. 
780,  784,  2  Sup.  a.  Rep.  878. 

As,  then,  the  state  waa  not  a  party  m 
nomint  in  the  Pegue*  Com  and  as,  although 
the  suit  was  against  officers,  it  waa  not,  for 
that  reason  alone,  a  suit  against  the  state. 
It  must  follow  Uiat  the  ascertainment  of 
whether  the  state  was  a  party  to  tliat  cause 
depends  upon  determining  whether  the  toi- 
ing  offieera,  who  were  the  nominal  defend- 
ants, were  endowed  by  the  state  with  the 
power,  in  a  suit  brought  against  them  as- 
Bailing  the  validity  of  taxes  levied,  to  repre- 
sent the  state  in  the  eontroven^  ao  as  to 
ooncluaively  establish  the  rights  of  the 
■tate  against  the  plaintiff  if  decree  passed 
against  him,  and,  on  the  other  band,  to 
•atablish,  aa  against  the  state,  the  rights 
of  the  plaintiff  in  that  eauae  if  decree 
liaased  in  hia  favor.  Thus  the  inquiry  re- 
duces itself  to  this:    Did  the  state  of  South 


OaroIInft  beeome.  In  aabstanee  and  efTeei, 
a  par^  to  the  PegueM  OoMt  Is  other 
words.  Did  the  atate^  through  the  authority 
which  it  had  conferred  upon  the  defendant  « 
officers,  voluntarily  submit*  to  judicial  de-? 
termination  the  queation  raised  in  the 
Pegua  Oaa«  concerning  the  alleged  limitv 
titm  of  the  taxing  power  of  the  state,  ari^ 
ing  from  the  contract  on  that  subject  which 
waa  asserted  in  that  caaeT 

As  a  prelude  to  the  consideration  of  the 
question  Just  stated,  it  is  well  to  deter- 
mine at  once  the  interest  which  the  state 
bad  in  the  controversy  which  waa  repre- 
sented by  the  county  treasurers,  who  were 
the  nominal  defendanta  in  the  Peguea  Ctua. 
Coming  to  do  so,  it  ia  plain  that  the  can* 
troversy  which  that  suit  involved  waa  one 
in  which  the  atate  was  directly  inteieated, 
since  the  officers  who  were  the  nominal 
defendants  were  charged  by  the  state  law, 
not  only  with  the  duty  of  oollecting  the 
county,  but  aleo  the  state,  taxes,  the  valid- 
ity of  which  waa  aaaailed  on  grounds  which 
challenged  the  power  of  the  state  to  impose 
any  tax  Upon  the  property  of  the  corpora 
tion  during  the  existence  of  ita  charter. 
He  officers  were,  therefore,  in  a  lena^ 
atate  officers,  charged  with  the  performance 
of  a  duty  imposed  for  the  benefit  of  the 
state.  And  that  thoaa  officer*  were  eon- 
aidered  as  being  prv  hao  viae  atate  officers, 
for  the  purpose*  of  the  controversy  whieh 
the  Pegua  Case  Involved,  la  shown  by  Um 
statement  of  the  case  made  by  this  eooit 
in  delivering  Ita  opinion  affirming  the  de- 
oree.  Thus  it  was  aald  (IS  WelL  S4S, 
246): 

"^ese  different  enactments  above  mo^ 
tioned  being  in  force,  the  state  officers  of 
counties  in  South  Carolina,  where  the 
Cheraw  ft  Darlington  Railroad  waa  idtuateb 
acting  under  the  authority  of  the  legis- 
lature of  the  state,  imposed  certain  taxes 

the  stock  and  property  of  that  company, 
and  were  proceeding  to  oiforce  payment 
of   them,   when  one  Pegues,   a   stoekbolctor 

Mississippi,  filed  a  bill  in  the  conrt  h»- 
low,  praying  an  Injunction  to  restimln  the 
collection." 

The  question,  then,  is  narrowed  to  ttilsi 
Were  the  officers  endowed  wiUi  authority 
to  stand  in  judgment  for  the  state  in  suits 
brought  against  such  officers,  wherein  the 
validity  of  the  taxea  waa  aaaailedl  _ 

The  law  of  South  Carolina  under  whld « 
the  taxes  were  leried'waa  adi^ted  in  1808.  ■ 
Now,  by  i  13T  of  that  act  (14  S.  C.  StaL 
06),  the  county  auditors  and  county  treas- 
urers were  authorized  to  employ  counsel, 
and  the  counties  were  made  liable  for  the 
fees  of  auch  counael,  aa  well  aa  for  any 
damages  which  might  be  awarded  against 
such  offidala,  resulting  from  a  defense  made 
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by  them  of  Any  action  ptaMettt«4  aghast 
the  offldals  "for  performing  or  Bttempting 
to  pcTform  any  duty  enjoined  upon  tbem 
by  thia  act,  the  result  of  which  action  will 
affect  the  interests  of  the  coanty,  if  da- 
dded  in  favor  of  the  plaintiff  in  such  ac- 
tion." It  follows  from  thia  proriBion  that 
where  a  auit  waa  brought  against  a  county 
treasurer  in  respect  to  county  taxes,  that 
offidal  was  empowered  to  represent  the 
county  for  the  purposs  of  the  defense  of 
its  Interest,  and  a  judgment  rendered 
against  such  official  was  therefore  made 
binding  upon  the  county.  It  was  further 
provided  in  the  section  that  "^  the  state 
be  intere9t«d  in  the  revenue  in  said  action, 
the  county  auditor  shall  immediately,  upon 
the  commencement  of  said  action,  inform 
tbe  auditor  of  stale  of  Its  commencement, 
of  tlte  alleged  cause  thereof,  and  the  auditor 
of  state  shall  submit  the  same  to  the  at- 
torney general,  who  shall  defend  said  ac- 
tion for  and  on  behalf  of  the  state." 

We  see  no  escape  from  the  conclusion  that 
the  proviaiou  last  quoted,  where  suit  was 
brought  concerning  state  taxM,  made  a 
county  treasurer,  who  was  the  state  tax 
eallect«r,  an  agent  for  the  state,  and  em- 
powered him,  "for  and  on  behalf  of  the 
state,"  to  defend  the  auit,  and  required 
blm,  in  order  fully  to  protect  the  interests 
of  tlie  state,  to  be  represented  by  the  high- 
«t  law  officer  of  the  state, — the  attorney 
general.  And  the  power  which  we  think 
the  section  referred  to  conferred  upon  the 
eonnty  officers  to  represent  the  state  in 
suits  or  actions  is,  moreover,  persuasively 
indicated  by  a  consideration  of  the  act  of 
1870,  amending  in  certain  particulars  the 
act  of  ISeS.  14  S.  C.  EUt.  366.  Substan- 
tially, that  amendment,  whilst  forbidding 
the  taxpayer  from  enjoining  the  collection 
of  taxes,  created  a  remedial  system,  by 
^  which  questions  of  asserted  illegality  were 
K  to  be  examined  by  the  state  auditor,  and, 
*  where  that'official  disallowed  the  claim  of 
Ulegality,  made  it  the  duty  of  the  taxpayer 
to  pay,  and,  subject  to  certain  conditions, 
gave  a  right  of  action  to  recover  bade  the 
money  paid.  And  by  S  8,  where  snob  an 
action  wsa  brouglit,  it  was  made  "the  duty 
of  the  attorney  general  of  the  state  to 
defend  any  suit  or  proceedings  against  any 
tax  collector  or  other  officer  who  shall  be 
■ned  for  moneys  collected,  or  property 
levied  on,  or  sold  on  account  of  any  tax, 
when  the  state  auditor  shall  have  ordered 
•nch  collector  to  proceed  in  the  collection 
of  any  such  tax,  .  .  .  and  any  judg- 
ment against  such  collector  or  officer  finally 
recovered  shall  be  paid  in  the  manner  pro- 
vided in  I  81  of  the  act  to  provide  for  the 
■Sill MS ij lent  and  taxation  of  the  property 
aforesaid,"— that  is,  |  81  of  the  act  of  1868. 
86  S.  0^17. 


Now,  by  that  section,  where  a  judgment 
passed  against  a  eonnty  official  concerning 
state  taxes  whleh  bad  been  paid,  the  stats 
was,  in  effect,  made  liable  for  the  amount 
of  the  judgment.  Thus,  in  such  a  ease,  as 
in  eases  provided  for  in  !  137  of  the  act  of 
I88B,  the  state,  through  its  officials,  was 
made  the  real  defendant. 

If  there  were  doubt — whidk  wo  think 
there  is  not — as  to  the  constmction 
which  we  give  to  the  act  of  1B68,  that  doubt 
is  entirely  dispelled  by  a  consideration  of 
the  contemporaneous  interpretation  given 
to  the  act  by  the  officials  charged  with  its 
execution,  by  the  view  which  this  oonrt 
took  as  to  the  real  party  in  int«rest  on  the 
record  in  the  Pfj^uea  OoM,  and  by  the  ae> 
tion  as  well  as  nonaction  which  followed 
the  decision  of  that  case  by  the  state  gov* 
emment  in  all  its  departments  through  a 
long  period  of  years. 

The  answer  in  the  PeffUM  Com,  which 
denied  the  existence  of  the  alleged  oontraet 
of  exemption,  and  asserted  the  existing  and 
continuing  power  of  the  state  to  tax,  was 
signed,  for  the  defendants,  by  the  attorney 
general  of  South  Carolina,  who  also,  in  his 
official  capacity,  verified  such  pleading. 
The  word  "defendants"  cannot  be  con- 
strued as  implying  any  other  than  the 
ity  officers  empowered  to  represent  the 
state,  without  imputing  to  the  attorney  on 
general  a  failure  to  discharge  the'du^* 
dirpctly  imposed  upon  him  by  the  state; 
This  must  result  from  the  command  of  the 
statute,  that  be  should  defend  the  suit,  the 
state  revenue  being  concerned,  not  merely 
for  the  county  offioers,  but  "for  and  oa 
behalf  of  the  state," — a  oommand  which 
would  have  been  wholly  disregarded  if  tli0 
appearance  of  the  attorney  general  be 
treated  as  having  been  made  solely  for  the 
purpose  of  representing  the  defendants  as 
individuals.  And  subsequent  events  show 
ttiat  the  highest  law  officer  of  the  stat^ 
when  he  filed  the  answer  for  the  defendants 
the  Peguet  Cote,  intended  that  answer 
be  what  the  statute  caused  it  to  be,— 
that  te,  an  answer  for  the  defendants, 
.tending  upon  the  record,  for  and  in  behalf 
of  the  etato,  in  defense  of  the  right  of  the 
state  to  collect  the  taxea.  Whan  ttia  appeal 
prosecuted  from  the  final  decree,  per- 
petually enjoining  the  officials  who  were 
:d  as  the  defendants  (and,  as  we  have 
seen,  their  sueceasors  in  office)  from  any 
attempt  in  the  future  to  collect  a  tax  upon 
the  property  of  the  Cheraw  t  Darlington 
Railroad  Company,  such  appeal  was  prayed 
by  the  same  counsel  who  had  signed  the 
answer  as  attorney  general  of  the  state, 
and  who,  upon  the  expiration  of  his  term 
of  office,  was  retained  by  his  suocessor  Im 
olSoe   and  the  governor  of  the  elate    {as 
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Aom  I7  Mt  official  report  made  to  tbe 
legislaton  of  the  sUte)  to  prooeeate  th« 
appeal,  and  *^  appear  in  behalf  of  the 
■tate."  And  when  the  appeal  vaa  heard 
in  thie  court  a  priitted  argument  wu 
■igned,  not  onij  bj  the  counsel  thiu  re- 
tained on  behalf  of  the  state  b;  the  gor- 
emor  and  the  attorney  general,  but  also 
hj  the  then  incumbent  of  the  ofBce  of  at- 
torney general  of  the  state.  That  this 
court,  in  deciding  the  appeal  in  the  Peguet 
Case,  considered  that  the  state  waa  the  real 
par^  appellant,  ia  shown  bj  the  opinion, 
where  It  wae  said  (p.  247,  U  ed.  p.  326) : 

"niie  state  contende  that  the  privil^ee 
thns  granted  were  limited  to  those  con- 
ferred upon  the  Nortbeaetem  ^  ita  orig- 
inal charter  or  act  of  incorporation,  passed 

In  laei." 

When,  to  all  theee  coneluaive  considera- 
tions, there  fe  added  the  fact  that  we  have 
S  not  been  referred  to  any  l^slatire  action 
t*  repudiating  the  conduct  of  the  governor 
and  the  attorn^  goteral  in  the  dafenee  of 
the  Fi^nee  suit  for  and  on  behalf  of  the 
■tate,  and  when,  besides,  we  take  into  ao- 
count  the  failure  of  the  state  goTemment, 
in  all  its  departments,  tor  more  than 
twen^-five  years  following  the  decision  of 
the  Pegnet  Oate,  to  assert  any  right  to  tax 
in  conflict  with  the  contract  exemption 
which  the  Pegues  decree  sustained,  the 
binding  efficacy  of  the  decree  in  that  case 
npon  the  state  of  South  Carolina  seems  to 
us  b^ond  the  reach  of  aerious  controversy. 
Indeed,  we  are  not  left  to  conjecture  that 
the  inaction  of  the  state  waa  ttie  result  of 
what  was  deemed  to  be  the  oonclusive  eSect 
on  the  state  of  the  Pegues  decree,  since 
it  is  shown  that  in  one  or  two  instances 
after  that  decree  was  rendered,  where  pre- 
timinary  steps  were  taken  \)j  the  taxing 
officials  of  the  state  to  impose  taxes  on  the 
property  of  the  railroad,  such  efforts  were 
at  once  abandoned  in  consequence  of  the 
advice  of  attorneys  general  of  the  state 
that  the  decree  in  the  Ptguet  Oa»e  was 
conclusire,  and  the  property  could  not  be 
taxed. 

Concluding,  as  we  do  from  the  terms  of 
the  act  of  1868,  that  the  officers  who  were 
named  as  defendants  in  the  Peguea  Case 
were,  for  the  purpose  of  that  litigation, 
the  agents  voluntarily  appointed  by  the 
state  to  defend  its  rights  and  submit  them 
to  Judicial  determination,  we  content  our- 
•elves  with  saying  that  it  is  unnecessary 
to  review  the  ease  of  State  v.  Oorbin,  IS 
B.  C.  B33,  and  other  decision!  of  the  su- 
preme court  of  South  Carolina,  pressed 
upon  our  attention,  since  those  cases  did 
Bot  Involve  the  statute  of  IS6B  or  statutes 
of  like  import.  And,  moreover,  we  must 
not  be  understood  as   holding  that  other 


prorisions  of  the  law  of  Sontb  Carolina, 
relied  upon  in  argument,  would  be  inade- 
quate to  bind  the  state  by  the  action  of  Ita 
attorney  general.  If  the  provisioiu  of  tha 
act  of  1868  did  not  exist.  Into  that  con- 
sideration WB  have  not  entered. 

Second.  The  state  of  South  Carolina  and 
ita  attorn^  general,  and  bis  associate  coun- 
sel, as  the  agents  of  the  state,  b^ag,  there- 
fore, privies  to  and  bonnd  by  the  decree 
in  the  Ptgvet  Com,  we  must  determine  a 
what  was  concluded  by  that  decree.*  That? 
the  issue  in  the  case  was  the  existence  of 
a  diarter  exemption  from  taxation  in  favor 
of  the  Cheraw  &  Darlington  Railroad  Com- 
pany, and  the  consequent  want  of  power 
of  the  state  to  tax  the  property  of  the 
railroad  during  the  eontinuanee  of  the  ex- 
emption, is  obvious.  And  that  the  decree 
rendered  in  the  cause  established  the  ex- 
emption embraced  in  the  issues  is  also  ob- 
vious. This  being  true,  it  nnqueatiouably 
follow*  that  the  decree  established  as  to 
the  parties  and  their  privies  the  very  que*- 
tion  In  issue  In  this  proceeding.  Escape 
from  this  inevitable  result  is  sought  to  be 
accomplished  by  several  propositions,  all  of 
which  we  think  are  unsound. 

a.  The  complaint  in  the  Peguea  Cote,  It 
is  said,  mistakenly  averred  that  the  Cheraw 
&  Darlington  Railroad  had  not  been  built  at 
the  time  the  amendment  of  the  charter  waa 
made  which  gave  the  exemption  relied  upon, 
and  as  this,  it  is  asserted,  waa  not  traversed 
by  the  answer  filed  in  the  case  by  the  at- 
torney general,  It  was  consequently  erro- 
neously assumed  to  be  true  in  fact,  and 
the  decree,  it  is  argued,  was  based  upon 
such  assumption.  From  this  the  conten- 
tion is  that  if  the  truth  had  been  estab- 
lished, a  different  decree  would  have  been 
rendered,  because  no  consideration  for  the 
grant  of  exemption  would  then  have  ap- 
peared. But,  even  granting  the  premise, 
the  deduction  is  unsound.  To  admit  it 
would  destroy  the  effect  of  the  thing  ad- 
judged, resultiDg  from  the  decree  in  the 
PtguM  Oate,  since  all  defenses  then  exist- 
ing to  the  asserted  right  of  exemption, 
whether  brought  to  the  attention  of  the 
court  or  waived,  were  foreclosed  by  the 
decree.  United  State*  v.  Califontia  d  0. 
Land  Oo.  ISii  U.  S.  3SS,  48  L.  ed.  476,  24 
Sup.  Ct  Rep.  266;  Fayerweather  t.  RifoA, 
19G  U.  S.  276,  300,  4a  U  ed.  103,  210,  25 
Sup.  Ct.  Rep.  58,  »t  *eg.,  and  cases  cited. 
And  although  it  be  conceded  for  the  sike 
of  argument  that  the  doctrine  of  rea  ju- 
dicata, as  snnounoed  In  rulings  of  the 
supreme  court  of  South  Carolina,  lend  su^ 
port  to  the  contention  made,  our  duty  if 
to  give  to  the  decree  of  the  circuit  court 
of  the  United  States  in  the  Pegue*  Com 
the  force  and  effect  to  which  it  is  entitled 
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tpidar    th»    prindplea    of  rti  pidioata  aa 

^  aattled  bj  Uub  aourt,   MpAoUlly    in  view 

tt  of  the   fa«t   Qiat  the   controrenj   in   the 

•  PeguM   Can   IiiTolTed 'righti   protected   b; 

tlM    Constitution    of    the    United    States. 

Dtpotit  Bank  v.  Frankfort,  191  U.  a  499, 

48  li.  ed.  27S,  24  Sup.  Ct.  Rep.  154. 

&.  It  ia  urged  that  as  the  taxes,  tbe  col- 
lection of  which  the  court  enjoined,  were 
not  for  the  sams  years  as  nere  the  taxes 
with  which  the  Pegues  Caae  was  coneemed, 
the  Pegues  decree  was,  therefore,  not  ret 
judicata,  hecaoM  it  relat«d  to  a  different 
cause  of  action.  This  resta  upon  the  as- 
Bomptlon  that  a  decree  enjoining  the  ool- 
leotion  of  a  tax  for  one  year  can  never  be 
the  thing  adjudged  a«  to  the  right  to  col- 
lect taxes  of  a  subsequent  year.  But  the 
proposition  entirely  disr^^rdi  the  fact  that 
the  decree  in  the  P«gve»  Gate,  enjoining 
Ute  collection  of  the  taxes  in  controrersy 
in  that  ease,  was  rested  upon  the  ground 
that  there  was  a  contract  protected  from 
fanpairment  by  the  Constitution  of  the 
United  Btates  which  was  as  controlling  on 
future  taxN  as  It  was  upon  the  particular 
taxea  t«  which  tbe  Pegues  suit  related. 
Hie  contenUon,  therefore,  simply  asserts 
that  a  oontraot  right  of  exemption  was 
beyond  the  pak  of  Judida]  protectlan,  be- 
cause rights  under  such  contract  could 
never  be  sanctioned  by  llnal  Judidal  action. 
Besides,  the  proposition  is  not  open  to  eon- 
trovert?.  How  OrleoiM  t.  Oitieetu'  Bank, 
167  U.  8.  371.  42  L.  ed.  202,  17  Sup.  Ct 
Bep.  905;  D»po»it  Bat^  t.  Frankfort,  191 
U.  a.  499,  48  L.  ed.  870,  24  Sup.  OL  R^ 
U4. 

Third.  It  is  insisted  that  the  court  below 
had  DO  power  to  restrain  the  attorney  gen- 
eral of  South  Carolina  and  tbe  counsel 
associated  with  him  from  prosecuting,  in 
the  state  courts,  actions  authorizad  by  the 
laws  of  the  Bt«t«^  and  hence  that  tbe  court 
erred  in  awarding  an  injunction  against 
said  officers.  Support  for  the  proposition 
]•  rested  upon  the  terms  of  the  lltb  Amend- 
mont  and  the  provisions  of  |  720  of  the 
Revised  SUtutes  (U.  S.  Comp.  Stat.  1901, 
p.  681),  forbidding  the  granting  of  a  writ 
by  any  court  of  the  United  States  to  stay 
proceedings  in  any  court  of  a  state,  except 
in  eases  where  such  injunction  may  be 
authorized  by  any  law  relating  to  proceed- 
ings in  l>anknipt<7.  The  soundness  of  the 
(iMtrine  relied  upon  is  undoubted,  fie 
Ayer*.  123  U.  S.  443,  31  L.  ed.  SIS,  8  Sup. 
Ct  Sep.  104;  FitU  v.  UoOhM,  172  U.  B. 
616,  43  L.  ed.  63S,  19  Sup.  Ct  Rep.  2S9. 
The  difficulty  is  that  the  doctrine  ia  inap- 
^plieabU  to  this  ease.  Section  720  of  the 
£  Revised  Statutes  was  originally  adopted  in 
■  17B3,  whilst  the  11th  Amendment  was  in  pro- 
ceM  of  farmatkm  in  Ceiifie«s  for  submis- 


sion to  the  states,  and  long,  Uwrefora,  b^ 
fore  tbe  ratifleation  of  that  amtrndment 
The  restrictions  embodied  in  the  section 
were,  therefore,  but  a  partial  aaoomplish- 
ment  of  the  mora  oomprehensive  result  ef- 
fectuated by  the  prohibitions  of  the  Ilth 
Amendment  Both  the  statute  and  tbe 
amendment  relate  to  the  power  of  court* 
of  the  United  States  to  deal,  against  the 
will  and  consent  of  a  state,  witb  contro- 
versies between  it  and  individuals.  None 
of  the  prohibitions,  therefore,  o{  the  amend- 
ment or  of  the  statute  relate  to  the  power 
of  a  Federal  oonit  to  administer  relief  in 
causes  where  jurisdiction  as  to  a  state  and 
its  officers  has  been  acquired  as  a  result 
of  the  voluntary  action  of  the  state  In  sub- 
mitting its  rights  to  judicial  detennina- 
tion.  To  confound  the  two  olassea  of  caees  la 
but  to  overlook  the  distinction  which  exist* 
between  the  power  of  a  court  to  deal  with  a 
subject  over  which  ft  has  jurisdiction,  and 
its  want  of  anthorify  to  entertain  a  oon- 
troversy  as  to  wbioh  jurisdiction  is  not 
possessed.  From  this  it  follows  that,  as 
in  the  Pc^uei  Gate,  the  court  had  acqt^red 
jurisdiction,  with  tlie  assent  of  the  state  of 
South  CarolinA,  to  determine  as  to  it  the 
controversy  presented  in  Qiat  ease,  the 
right  of  the  court  to  administer  relief — to 
make  its  decree  effective — cannot  be  m««e- 
ured  by  constitutional  or  statutory  pro- 
visions relating  to  original  prooeedings 
where  jurisdiction  oiver  tbe  oontroversy  did 
not  obtain.  In  other  words,  Hit  proposi- 
tion relied  upon  is  dispoeed  of  by  the  eon- 
elnsion  which  we  have  previously  expressed 
eonoeming  tbe  persons  who  were  parties 
and  privies  to  tbe  decree  rendered  in  the 
Pegu«*  Cat».  Indeed,  the  proposition  that 
the  Ilth  Amendment,  or  f  720  of  the  Re- 
vised Statutes  (U.  S.  Comp.  BUt  1901, 
[I.  SSI),  control  a  court  of  the  United 
States  in  administering  relief,  although  the 
court  was  acting  in  a  matter  ancillary  to 
a  decree  rendered  in  a  eause  over  which 
it  bad  jurisdiction,  is  not  opoi  for  discue- 
slon.  Dietxtoh  v.  Hvidelciiper  (JTem  v. 
Evidtlcaper)  103  U.  S.  404,  2Q  L.  ed.  407] 
Frout  V.  Btarr,  188  U.  B.  637,  47  L  ed.  684, 
23  Sup.  Ct  Rep.  3S8;  Julian  v.  Central 
Trvtt  Co.  193  U.  B.  S3,  112,  48  U  ed.  629, 
630,  24  Sup.  Ct  Rep.  300.  ^ 

And  this  reasoning  dispoees  of  the  eon-* 
tention  that  the  oourt*below  erred  In  en-? 
forcing  its  prior  decree  because  there  waa 
adequate  remedy  at  law,  by  interposing  a 
defense  in  the  state  courts  to  the  action* 
brought  by  Ute  attorney  general.  That 
question  was  foreclosed  by  the  decree  in 
the  Pega«t  Oaaa.  Bo  also  does  the  reaeon- 
ing  dispose  of  tbe  assertion  that  beoauaa 
a  part  of  the  tax  for  the  year  ISOS  may 
have  been  due,  therefore  tender  should  have 
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been  nuida  before  lavoldag  the  power  ol 
the  court  ta  protect  ita  juriBdiction  »nd 
<nfoiW  the  prior  decree.  The  amendment 
of  the  decree  made  by  the  court  eliminated 
from  the  oontroversy  lil  question  concern- 
ing the  portion  of  the  tax  not  covered  by 
the  decree  in  the  Pegua  Caae.  Earing  ac- 
quired by  that  decree  a  right  which  the  pe- 
titioner was  entitled  to  enforce,  whatever 
might  have  been  the  rule  of  tender  as  ap- 
plied to  other  cases,  that  rule  could  not 
rightly  b«  invoked  to  deprive  the  court  be- 
low, as  a  court  of  equity,  of  the  power  to 
protect  the  petitioner  In  Uie  enjoyment  of 
rights  previously  secured  under  a  decree  of 
tlte  court. 
kgirmed. 

ISx,  Justice  Brown  disaanfa. 


(300  tr.  a.  MS) 

V.  0.  GUS8.  J.  W.  McNeal,  W.  H.  Gray, 
and  Frank  H.  Greer,  A.ppt».  and  Plfft.  in 


J.  T.  NELSON. 

t.  Appeal — Uletliietloa  betvrceii  Bvpeal 
and  writ  at  error.>-Wr(t  of  error,  and 
Dot  appeal,  ti  tbe  proper  metboil  of  obtaiDlDg 
a  review  In  the  Supreme  Conrt  of  tbe  neltad 

State*  at  ■  Jodgmeot  of  the  OklBhomi 
■npreme  court,  efflrming  a.  JaaBment  of  the 
trial  court.  In  an  action  on  a  contnct,  tried 
bj  the  court  wltbout  a  Jnr;. 
■>  Oontvaota — opttona. — Tlie  Option  riven 
by  an  agreement  for  a  transfer  of  corporate 
stock,  together  with  the  owner's  proij  u 
director.  In  eonalderatloii  of  a  speclSed  sum 
"to  be  coneldered  an  option,"  running  until 
a  given  date,  wben  an  additional  sum  Is  to 
be  paid,  or,  In  Hen  tbereof,  all  tlie  property 
delivered  ander  the  agreement  i  a  to  lie  re- 
turned,— It  not  an  option  to  purchase,  but 
one  to  retom ;  and.  It  not  exercised  at  the 
time  oaned,  the  sale  !■  complete,  and  tbe 
promise  to  ps;  the  purchase  price  become* 
KbMlatst 


[No.  124.1 


APPEAL  from,  and  in  error  to,  the  Su- 
preme Court  of  tbe  Territory  of  Okla- 
homa, to  review  a  Judgment  affirming  a 
judgment  of  the  District  Court  of  Logan 
County,  in  that  territory.  In  favor  of  plain- 
tiff in  an  action  to  recover  the  purchase 
price  named  in  an  option  contract,  which 
was  tried  by  the  court  without  a  jury. 
'Appeal  dismissed.  Judgment  a/firmed  on 
writ  of  error. 

Bee  same  case  below,  14  Okla.  2SB,  7B  Pao. 


Statement  by  Mr.  Justice  Brewer  i 

On  May  28,  1900,  at  Guthrie,  Oklahora» 
territory,  the  parties  to  this  action  entered 
Into  the  following  contract: 

"Memorandum  of  agreement  made  and 
entered  Into  this  28th  day  of  May,  IQOO, 
to  wit,  as  follows:  J.  T.  Nelson  agrees 
on  his  part  to  turn  over  25  per  cent  of  the 
capital  stock  of  the  following  coal  com- 
panies located  in  the  Creek  Nation,  to  wit: 
Sapulpa,  Choctaw,  Catoosa,  Wewoka,  Red 
Fork,  Neyaka.  Concbarty,  Tulsa,  Car  Creek, 
and  Broken  Arrow  Mining  Companies,  to 
the  following  persons:  U.  C.  Ouas,  W.  H. 
Gray,  F.  H.  Greer,  ajid  J.  W,  McNeal.  The 
consideration  of  the  delivery  under  which 
the  above-listed  stock  and  other  stock  as 
hereinafter  described  is  as  follows:  This 
also  includes  the  delivery  of  the  records 
belonging  to  each  of  said  above-named  com- 
panies, the  seals  and  other  records  that 
in  any  way  belong  to  any  of  said  companiaa. 
A  payment  Of  $500  is  to  be  made  in  eash 
upon  delivery  of  the  above-named  prop- 
erty, and  additional  property  in  the  way  a 
of  atook  hereinafter  listed.  The*tSOO  is  to? 
be  considered  an  option  on  all  said  prop- 
erty nnUl  the  4th  day  of  Marcb,  ISOL 
At  that  date  the  above-named  partlee  are 
to  pay  to  Nelson  an  additional  anm  of 
t4,600.00  (four  thousand,  five  hundred 
dollars),  or  in  lieu  thereof  to  turn  bade 
to  said  Nelson  all  the  property  delivwed 
by  bim.  In  addition  to  the  above-men- 
tioned 2S  per  cent  of  the  capital  stock 
aforesaid,  which  tlie  said  J.  T.  Nelson 
represents  be  owns  in  his  own  right,  he 
agrees  to  turn  over  and  deliver  enough 
more  stock  to  make  the  aggregate  sum  of 
stock  delivered  by  him  under  this  con- 
tract as  follows:" 

(Here  follows  a  list  of  companies  and 
number  of  shares  of  stock  each.) 

"The  9500.00  above  mentioned  is  to  be 
earnest  money,  to  be  forieited  in  case  the 
balance  of  payment  is  not  paid.  Nelson 
also  agrees  to  give  U.  C.  Guss  his  proxy 
as  director  in  each  of  the  above-named 
companies  until  such  time  as  it  may  b« 
convenient  for  him  to  resign  and  Ousa  or 
someone  else  be  elected  to  fill  tbe  vaeani^.' 

On  April  6,  1901,  Nelson  brought  suit 
in  the  district  court  of  Ix)gan  county,  Okla- 
homa territory,  to  recover  tbe  additional 
sum  named  in  the  contract.  After  answer 
tbe  case  was  tried  by  the  court  without  a 
jury,  and  judgment  rendered  in  his  favor 
on  February  20,  IB03,  for  14,600  and  in- 
terest. This  was  affirmed  by  the  enpreme 
court  of  the  territoiy  (14  Okla.  298,  78 
Pac.  170) ,  and  Its  judgment  was  brougM 
here  both  by  appeal  and  writ  of  errot. 
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VsMTf.  A.  O.  O,  Bfarer  and  Frank  Dolt 
for  appdltuiU  ud  pUintiffa  in  error. 
Uetsn.  W.  a.  Blddl*,  "W.  P.  DUUrd, 

Btbin/n  Douglat,  Qeorge  B.  Qreett,  uid  E.  B, 
^  Uartin  for  appellee  and  defendant  in  error. 

?  '  Hr.  Jnatioe  Brawny  delivered  the  opin- 
ion of  the  oonrt: 

The  appeal  must  be  diimlBBed.  Okla- 
luma  City  v.  UeMasier,  196  U.  8.  62B,  49 
h.  ed.  587,  26  Bup.  Ct.  Rep.  324. 

Gonfiidsring  the  writ  of  error,  we  mnark 
that  no  ruIiDge  were  made  In  respect  to  the 
admission  or  rejection  of  testimony  present- 
iug  anything  worthy  of  eonaj deration.  No 
epeelal  findings  of  fact  were  made  by  either 
the  district  or  ■upreme  court,  the  former 
finding  generally  the  iasuea  In  favor  of  the 
plaintifr,  and  rendering  judgment  npon 
micb  general  tlnding,  and  the  latter  merely 
discoBsing  the  right  of  lecorery  upon  the 
pleadings   and   snch   general   finding. 

PlaintlfTe  in  error  contend  that  thie  is 
a  mere  option  oontract,  and  that  no  lia- 
bility oould  attach  to  them  except  upon 
an  election  to  purchase  the  property,  which 
tbey  never  made,  but,  on  the  contrary,  de- 
alined  to  make,  and  notified  the  plaintiff 
thereof  by  letter.  They  call  nttention  to 
tbe  danse  providing  that  "the  $500  is  to  be 
considered  an  option,"  refer  to  the  fact 
tliat  there  is  nothing  in  Uie  contract  in 
temu  mentioning  "sale"  or  "purchase." 
There  is  always  danger  in  applying  a  ge- 
neric term  to  a  contract,  and  then  subject- 
ing it  to  the  general  rules  controlling  con- 
traote  of  that  natnre,  irrespective  of  its 
special  rtipnlatlone.  While  an  option  Is 
given  by  the  contract,  and  the  price  paid 
for  the  option  is  named,  yet  it  contains 
other  clauses  which  are  equally  binding, 
and  from  which  liability  arises.  Option 
eontracts  are  not  all  alike.  As  said  in 
Hunt  V.  Wymon,  100  Mass.  193,  200,  quoted 
approvingly  by  this  court  in  Sturm  v. 
Softer,  IBO  U.  8.  312,  829,  37  L.  ed.  1093, 
1100,  U  Sup.  Ct.  Rep.  99,  104: 

"An  option  to  purchase  if  he  lilced  is 
essentially  different  from  an  option  to  re- 
torn  a  purchase  if  he  should  not  like.  In 
one  case,  the  title  will  not  pass  nntil  the 
option  Is  determined ;  in  Uie  other,  the 
property  passes  at  once,  subject  to  the  right 
to  rescind  and  return." 

In  tbe  contract  before  us,  while  an  option 
running  until  tbe  4th  of  March,  1901,  Is 
given,  for  which  £500  is  t«  be  paid,  the 
stipulation  for  such  option  is  followed  by 
this;  "At  that  date  the  above.named  par- 
ties are  to  pay  to  Nelson  an  additional 
■un  of  $4,SO0  (four  thousand,  five  hundred 
dollare),  or,  in  lieu  thereof,  to  turn  back 
te  wJd  Nelson  all  the  property  delivered 
by  hfm."    Here  is  an  absolute  promise  on 


the  part  of  plaintiffs  in  error  to  pay  aa 
additional  sum  of  (4,600  at  a  specified 
date,  or,  in  lieu  thereof,  to  turn  baxk  tho 
property.  They  did  not  return  the  proi^ 
■ty.  The  amount  to  be  paid  and  the  time 
of  payment  are  expressly  named,  and  that 
stipulation  in  the  oontract  is  as  signifioant 
and  binding  aa  any  other.  It  shows  that 
the  option  given  is  an  option  to  return,  and 
tliat,  if  it  is  not  exercised  at  the  time 
named,  tbe  sale  is  complete,  and  the  prom- 
ise to  pay  the  balance  of  the  purchase  price 
becomes  absolute.  This  construction  of  the 
contract  is  reinforced  by  the  fact  that  not 
only  was  the  stock  to  be  delivered  to  the 
plaintiffs  in  error,  but  also  Nelson  agreed 
to  give,  and  did  give,  his  proxy  as  director 
in  each  of  the  companies,  so  that  the  pos* 
session  of  the  stock  and  all  the  righta 
which  attached  to  it  passed  to  tbe  plain* 
tiffs  in  error,  to  be  exercised  by  them  sub- 
ject to  the  right  at  any  time  before  the 
4th  of  March  to  return  the  property.  Bat' 
kins  V.  Dsm,  19  Utah,  S9,  BO  Pac  063,  U 
directly  in  point. 

Ws  Bee  no  error  in  (fte  ruling  of  the 
Supreme  Court  of  Oklahoma,  and  itt  fudf 
went  is  a^rmed. 


(200  U.  a  SM) 

SAN    ANTONIO    TRACTION    COMPANY 
Plff.  in  Err., 

GEORGE  A.  ALTGBLT. 

1.  MnnldiiBl  earpo ration a—lcslsI&tlT* 
coDtFol — poiver  to  charter  atreet  r«U- 

waT^— The  [mcer  to  ebsrter  a  street  rail- 
war  was  not  nithdrawn  Irom  the  lesiilstare 
by  Tei.  CoDit.  1876,  art-  10,  %  7,  proria- 
Ing  that  "no  law  Iball  be  passed  b;  the  legls- 
latare.  grantiDi  the  rtglit  to  construct  and 
oiierate  a  street  railway  within  snj  city, 
town,  or  vlllase,  or  apon  any  public  highway. 
without  flrit  aeqnlrlng  the  cooaent  o(  the 
local  lotborltles  bavins  control  of  tbe  street 
or  highway  proposed  to  be  ocenpted  by  said 
railway,"  bat  auch  power  Bttl)  exists,  pro- 
vided the  consent  of  tbe  local  aatbarltles  ba 
Orst  acqelted. 

2.  CoKatltntlonal  lair— Impalrinent  of 
contract  oftltK>*lo>>^-leSl'I>t>ve  rev 
Dlallon  9t  street  rallivay  ratea^Tbe 
requirement  that  street  railway  companies 
shall  lisae  hat(-(are  tickets  to  school  cbll- 
dreo,  which  la  mode  by  Tei.  act  April  10, 
1903,  i  2.  does  not  Impair  tbe  obttgatloo  of 
any  contract  witb  the  mnDlcIpallty,  Hilot 
the  rates  which  such  company  might  charee, 
entered  Into  after  the  adoptloo  of  Tex.  Const 
1876,  which,  by  i  17  of  the  BUI  of  Rlxht^ 
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>ab]«ct«  to  tlM  control  o(  tlu  Ieclilstur«  *1\ 
prlTllegM  and  frandilaeB  Krintad  ttr  It  or 
CTMtsd  onder  Iti  aathorltr. 
I.  CToBatltotlonal  la*r— ItDpalrnaent  of 
contraet  ohllBattona— IcBlalatlTe  rcB- 
nlatlon  of  atreat  PBllirair  ratea. — Ad; 
eoDtruct  cmmptJOD  from  leglalatlTi  recila- 
tloD  of  rates,  poEsened  b;  a  street  rallnar 
tompsny  chartered  before  the  adoption  of  the 
Teiaa  ConBtltutlon  of  ISTO,  which,  b;  |  IT 
of  the  Bill  of  Rights,  subjects  to  the  control 
of  the  l«K!«latuce  all  prlTlleuM  and  fron- 
chtssB  granted  bf  It  or  created  nnder  Its 
•uthorltr,  was  lost  bj  the  sale  of  Its  propertr 
OQ  foreclosure,  and  the  acquisition  of  Its 
frascblie,  nnder  a  manlelpaJ  ot-dlnance,  to- 
gether with  that  of  another  company,  bj  a 
Dew  corporation,  dncorporated  sIdco  the  adop- 
tion of  such  Constitution,  although  such  or- 
dinance provides  that  all  the  right*  and 
priTllegea  prtvlouil;  granted  to  the  old  eor~ 
pontlona  were  conferred  oa  the  new  one, 
iDcindlDg  all  th«  limitations,  eoatraeta,  and 
obllgatloD*. 

[No.  131.] 

Argued  Deoembar  13,  190S.    DtciiM  Jan- 
wiry  it,  1908. 

IN  ERROR  to  the  Court  of  avil  Appaola 
for  the  Fourth  Supreme  Judidal  Diatiiet 
of  the  Stat«  of  Texas  to  review  a  judgment 
kffinniDg  a  jadgmeut  of  the  Dlattict  Court 
of  Bexar  County,  awarding  a  peremptory 
mandamus  to  compel  a  street  railway  com- 
pany to  issue  half-tare  tioketa,  Af^rmed. 
See  same  case  below  {Tex.  Civ.  App.)  81 
fi.  W.  108. 

Statement  by  Ur.  Justioe  Bromt 
This  was  a  petition  by  Altgelt,  suing  by 
Ua  next  friend,  originally  filed  in  the  dia- 
tiiet court  of  Bexar  county,  for  a  peremp- 
tory mandamus  against  the  traction  com- 
pai^,  a  Texas  corporation  operating  a 
street  railway  system,  commanding  it  to 
iiaue  to  the  plaintiff  twenty  half-fare  street 
ear  tickets  upon  the  payment  of  GO  cent«, 
the  same  being  at  the  rate  of  2^  cents 
per  ticket. 

Both  parties  relied  upon  tie  legal  effect 
ot  certain  legislation  of  tiie  state  of  Tsum 
hereafter  set  forth.  The  mandamus  was 
granted  by  the  district  court,  whose  action 
was  affirmed  by  the  court  of  civil  appeals. 
Ad.  application  for  a  writ  of  error  from  the 
supreme  court  was  denied. 

Mr.  CkMTlea  W.  Osden  for  plaintiff  In 

Q     No  counsel  for  defendant  in  error. 

e 

•    *  Mr.  Justice  Brown  delivered  the  opinion 

(  «f  the  court : 

This  case  depends  upon  the  construction 
and  validity  of  certain  legislative  acta  ot 
the  state  of  Texas  from   1874,  the  date  of 


the  oHginal  charter,  to  IMS,  the  date  ot 
the  act  complained  of  as  an  impairment 
of  the  traotion  company's  contract 

The  ConstituUon  of  1809,  in  force  at  th* 
time  the  original  company  was  chartered, 
contained  no  limitation  upon  the  power  of 
the  l^slatuie  to  grant  franchises  in  town^ 
cities,  and  other  subdivisions  of  the  state. 
The  San  Antonio  Street  Railway  Company 
was  incorporat«d  in  1874  by  special  act, 
in  which  it  was  provided,  f  6,  that  "all 
contracts  made  and  entered  into  Ijetween 
the  mayor  and  aldermen  of  the  city  of 
San  Antonio  and  said  company,  or  any 
privil^^  and  rights  granted  .  .  .  ta 
said  company,  shall  be  in  all  respects  legal 
and  binding  on  the  aforesaid  contracting 
parties;"  and  by  i  9,  that  the  charter 
"shall  remain  in  full  force  and  effect  for 
the  period  of  fifty  years," 

By  ordinance  of  the  dty  council  of  Oe- 
tober  S,  18TS,  privilege  was  granted  to  the 
San  Antonio  Street  Railway  Oompany  to 
construct  a  flrst-class  horse  railway,  dui- 
ing  the  term  ol  its  charter,  upon  the  streets 
of  said  dty,  upon  certain  routes;  but  the 
ordinance  did  not  fix  the  rate  of  fare  to 
be  charged  tor  the  transporistion  of  per- 
sons over  its  projected  lines. 

By  article  10,  {  7,  of  the  Constitutioa 
of  Texas  of  1876,  it  was  provided  that  "no 
law  shall  be  passed  by  the  l^slatura 
granting  the  right  to  constract  and  operate 
a  street  railway  within  any  elty,  town,  at 
village,  01  upon  any  public  highway,  with- 
out first  acquiring  the  consent  of  the  local 
authorities  having  control  of  the  street  or 
highway  proposed  to  be  occupied  by  said 
railway." 

SeeUon  17  ot  article  1  of  the  Bill  of 
Rights  of  the  same  Constitution  provides 
that  "no  irrevocable  or  uncontrollable  grant 
of  special  privileges  or  immunities  shall  ba 
made ;  but  all  privilegea  and  f ranchiass  S 
granted  by  the  legislature,  or*oreated  under? 
ita  authority,  shall  be  snhjeot  to  the  con- 
trol thereof." 

On  March  10,  1899,  twenty-three  yean 
after  the  adoption  of  this  Constitution,  aa 
ordinance  of  the  city  was  passed,  granting 
an  extension  of  time  to  the  San  Antonio 
Street  Rallwaj,  and  the  San  Antonio  Edi- 
son Company,  and  imposing  certain  link- 
itations  upon  the  exerdse  of  their  fran- 
chises, among  which  was  that  "laid  ttrtet 
railway  oompaniei  thall  ehargt  S  oonfs  ^ore 
for  otM  oontinvoua  ride  over  any  (hm  of 
thetr  liitea,  laith  one  traatfer  to  or  ^om 
either  line  lo  thm  other," 

It  was  also  provided,  by  i  11  ot  the  same 
ordinance,  that  "the  rights,  privileges,  and 
francbines,  or  either  of  tbem  herein  referred 
to  and  hereby  extended,  may  be  assigud 
by  the  grantee  or  grantees  to  any  penoa 
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or  corpormtion,  mi  tlM  Uinitetiaiia  of  tUi 
ordinmnM  •hall  Apply  to  the  udgiMa 
thereof." 

Oa  April  4,  1900,  aU  Uia  propertf  of 
thii  oompany  w«a  aold  under  the  decree  of 
a  atate  oourt  to  a  tmatee  for  the  itodc- 
holden,  rabjeet  to  the  pajment  of  the  d^ti 
of  the  company,  and  to  the  performance 
of  all  ontitanding  eontraet  obligations, 
which  were  declared  "a  preference  lien" 
agaJnat  all  the  property  told  in  the  hands  of 
the  purchaaer.  The  conveyance  arpresely 
stipulated  that  "within  the  meaning  of  the 
words  'contract  obligations'  ehall  be  nnder- 
atood  any  and  all  existing  eontraets  of  the 
■aid  Antonio  Street  Railway  Company  for 
street  railway  service  over  its  road,  or  any 
portion  thereof,  had  with  any  person  or 
persons,  now  binding  on  said  street  rail- 
way oompany," 

On  August  7,   1900,  the  common  council 

of  the   city  passed  an    ordinance  reciting 

the  sale  of  the  property  and  privileges  of 

the   former  corporations,  the  San  Antonio 

and    Edison    Companies,    to    the    traction 

oompany,  and  enacting  that  all  the  rights 

and   privilegea   theretofore   granted   to   the 

former  oompanlee,  which  were  said  to  be 

"now   defunct,"  with    all   the   limitations, 

t.  duties,   contracts,   and   obligations   imposed 

g  and  required  of  the  said  Ban  Antonio  Street 

*  Bailway  Company,  were*impoeed  upon  the 

traction  company.     This  ordinance  woe  oo- 

Tbe  legislation  remained  In  this  condi- 
tion until  April  10,  le03,  when  the  legis- 
lature of  the  stoto  passed  a  new  act,  the 
Sd    section    of    which    reads    as    follows: 

"Sec.  2.  All  such  persons  or  corporations 
owning  or  operating  street  reilwavs  shall 
sell  or  provide  for  the  sale  of  tickets  in 
lota  of  twenty,  each  good  for  one  trip  over 
the  line  or  lines  owned  or  operated  by  such 
person  or  corporation,  at  and  for  one  half 
the  regular  fare  or  charge  collected  for  the 
transportation  of  adult  persons,  to  students 
not  mora  than  seventeen  years  of  age,  in 
actual  attendance  upon  any  academic  pub- 
lie  or  private  school,  of  gradea  not  higher 
than  the  grades  of  toe  public  high  sehools 
of  this  state,  sitnated  within  or  adjacent 
to  the  town  or  dty  in  which  such  street 
railway  is  located.  Such  tickets  are  re- 
quired to  be  sold  only  on  the  presentation 
by  the  student  deeiring  to  purchase  the 
Hune,  of  the  written  ocrtiflcato  of  the  prin- 
cipal of  the  school  npon  which  he  is  in 
attendance,  showing  that  he  is  not  more 
than  osventeen  years  of  age.  Is  in  regnlar 
attendance  upon  such  school,  and  is  within 
the  grades  hereinbefore  provided.  Such 
tlekets  are  not  required  to  be  sold  to  luch 
students,  and  shall  not  be  used,  except  dur- 
b^   Uia  months  of   the  year   when   sndi 


dente   shall   he   transported   at   half   fora 
inily  upon  the  presentation  of  such  tioketOt' 

It  is  insisted  by  the  plaintiff  in  error 
that,  under  artide  10,  }  7,  of  tbe  stato 
Constitution,  above  quotod,  the  power  to 
grant  to  street  railways  the  property  rights 
and  franchisee  to  construct  and  operato 
a  street  railway  within  a  <d1j  is  withdravrn 
from  the  legislature,  and  conferred,  if  not 
by  express  words,  than  by  neeessoiy  Impli- 
cation, npon  the  municipal  authorities. 
We  do  not  so  read  the  section.  It  merely 
provides  that  no  such  law  sliall  be  passed 
by  toe  legislature,  granting  tbe  right  to 
construct  and  operato  a  street  .railway, 
without  Srst  acquiring  the  consent  of  the 
local  autooritles;  but  we  see  nothing  to 
prevent  toe  Ic^slatnre  from  chartering  aS 
street  railway,* prorided  such  consent  be? 
acquired.  Such  we  understand  to  be  the 
ruling  of  the  supreme  court  of  that  state 
in  Taylor  t.  Dunn,  80  Tex.  flSB,  16  S-  W. 
732,  and  Houtlon  v.  Houaton  City  BtrMt 
R.  Co.  S3  Tex.  648,  £B  Am.  St  Rep.  070, 
19  S.  W.  127.  But  whether  an  act  of  tha 
legislature  be  necessary  to  charter  a  street 
railway  is  not  Involved  in  this  case,  as  we 
are  cited  only  to  the  original  charter  of  toe 
San  Antonio  Street  Railway  Company  of 
1S74;  althou^  it  Is  clear  that  a  new  char- 
ter would  be  inoperative  to  authorize  toe 
construction  of  the  road  without  the  con- 
sent of  toe  municipal  authoritfea. 

ABsnroing,  but  not  deciding,  that  toe  vt- 
dinance  of  March  10,  1690,  extending  toe 
franchise  of  toe  San  Antonio  Street  Rail- 
way, and  imposing  certain  limitations,  con- 
stitot«d  a  contract  pro  tanlo  the  question 
still  remains  whetoer  tbe  provision  "that 
said  street  railway  companies  sfiall  chargs 
5  cents  fare  for  one  eontinuous  ride  over 
any  one  of  toeir  lines,  wito  one  transfer 
to  or  from  either  line  to  the  otoer,"  con- 
stituted a  contract  wlto  respect  to  whioh 
no  further  legislation  upon  that  subject 
could  be  enacted  without  impairing  its  ob- 
ligation. Even  if  construed  as  a  contract, 
it  was  still  subject  to  tbe  provision  of  the 
Oonstitutitm  of  1S7S,  which,  in  i  17  of  toe 
Bill  of  Rights,  declared  that  no  irrevocable 
or  uncontrollable  grant  of  special  privileges 
or  immunitica  should  be  madei  but  that 
all  privities  grant«d  by  the  legislature  or 
created  under  its  authorify  shall  be  su^ 
ject  to  the  control  thereof. 

An  Importont  consideration  in  tois  con- 
nection is  toat  the  alleged  contract  was 
made  twoity-toree  yean  after  toe  Consti- 
tution of  1S7B  was  adopted,  declaring  that 
all  privllegea  granted  by  the  legislature 
shall  be  subject  to  its  control.  Clearly,  it 
was  not  deprived  of  tlut  control  by  toe  faet 
that  the  contract  was  not  entered  into  t^ 
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the  legidatun  iUdf,  bnt  b7  *  mniildpiJ 
oorporatioQ,  tince  that  is  but  on  tgency 
of  tike  state,  to  which  U  delegated  the 
power  to  regnUte  street  railway*  and  other 
municipal  franchiaeB.  We  have  repeatedly 
held  that  where  a  railway  was  originally 
.chartered  before  a  new  constitution  took 
e effect  (and  hence  such  charter  waa  not  lim- 
?it«d 'thereby],  yet.  If  auch  road  be  lub- 
eequently  consolidated  with  other  roada,  oi 
accept*  new  privileges,  after  a  new  consti- 
tution takes  effect,  all  contracts,  prtTileges, 
and  franchiaes  conferred  after  the  adoption 
of  such  constitution  are  subject  to  its  pro- 
Tislona.  Shield*  t.  Ohio,  95  U.  a  319,  24 
L.  ed  35T:'lfi>«n»  0.  R.  Co.  v.  Maine,  96 
U.  B.  499,  24  L.  ed.  836;  Atlantio  A  O.  R. 
Oo.  -r.  Oeorgia,  98  U.  S.  350,  25  L.  ed.  185  j 
Keokuk  £  W.  B.  Oo.  y.  MUaouH,  1B2  U. 
S.  301,  38  L.  ed.  4B0,  14  Sup.  Ct.  Rep  5S2; 
Tasoo  a  if,  Foliey  R.  Co.  v.  Adams,  180 
U.  8.  1,  23,  49  U  ed.  395,  407,  21  Sup.  Ct 
Itep.  240. 

In  this  ease  not  only  did  the  original 
San  Antonio  Street  Railway  Company  be' 
come  extinct  by  the  foreclosure  and  sale 
of  ita  proper^,  but,  under  the  ordinance 
of  August  7,  ISOO,  declaring  the  prior  com- 
panies to  be  "^Ow  defunct,"  the  traction 
company  also  became  the  owner  of  all  the 
property,  assets,  rights,  and  privileges  of 
another  company,  known  as  the  Safa  An- 
tonio Edison  Company,  which  thus  became 
absorbed  with  the  street  railway  company 
in  the  new  corporation  known  as  the  trac- 
tion company,  which  Is  admitted  to  have 
been  Incorporated  since  1876,  though  the 
charter  Is  not  in  the  record.  We  are 
clearly  of  the  opinion  that,  under  these 
circumstaneeB,  it  received  its  franchise 
under  the  Constitution  of  1878,  which  for- 
bade either  the  legislature  or  the  municipal 
authorities  to  make  any  irrevocable  con- 
tract 

It  is  true  that  in  this  ordinance  It  was 
provided  tliftt  all  rights  and  privileges  pre- 
viously granted  to  the  street  railway  com- 
pany and  the  Edison  company  were  con- 
ferred unto  the  traction  company,  includ- 
ing alt  the  limitations,  contracts,  and  obli- 
gations; but  this  ordinance  must  be  con- 
strued in  connection  with  the  Constitution 
of  1878,  which  made  all  such  privileges 
and  franchises  subject  to  the  control  there- 
of. Such  was  the  view  taken  by  the  court 
of  civil  appeals  of  Texos  in  this  ease,  which 
expressly  waived  the  question  whether  the 
provision  of  the  former  ordinance  fixing 
•  6  cent  fare  constituted  a  contract  or  not, 
declaring  that  if  it  did,  it  was  enhject  to 
further  legislative  control. 

Under  the  Bill  of  Rights  of  that  Constitu- 
Uon,  the  legislature  could  not  reduce  the 
fans  to  a  conflscatory  amount,  or  to  ma 


"amount  which  would  render  It  unprofitable  • 
to  operate  the  road.  There  Is  no  allegation 
of  that  kind  in  this  bill,  and  no  evidence 
that  the  reduction  of  the  achool  tickets  is 
question  would  seriously  impair  its  rev* 
enuea.  Indeed,  it  was  found  in  the  opinion 
of  the  court  below  that  it  was  not  con- 
tended there,  and  that  there  was  nothing 
in  the  evidence  tending  to  show,  that  the 
rate  of  tare  claimed  by  the  appellee  under 
the  act  of  1S03  is  not  such  as  to  leave  to 
the  company  a  sufficient  income  to  pay  for 
repairs  and  a  fair  inoome  on  its  laveat- 

The  fudgment  of  ike  Court  of  OMl  Ap- 
peots  it  affirmed. 


(200  n.  8.  Z93) 
W.  H.  CAHFER,  SherlfT  of  Wood  Coun^, 
West  Virginia.  Appt, 

a  T.  CALDWELL. 

Habeae  eorpUB-^vFtadlctlon  of  Federal 

coBFtn. — The  Federal  courts  have  no  Juris- 
diction to  release,  bj  habeaa  eorpns,  a  person 
Uald  In  the  eostodj  of  tbe  state  antborltlea 
to  anavrer  far  a  contampt  In  refualng  to 
appear  and  testlfj  before  a  te^alatlve  Inves- 
tl gating  committee,  either  because  such  a 
committee  cannot  alt  In  vacation,  or  because 
tbe  subject  for  InvestlgBtlon  Is  eielnded  from 
tbe  lurlidlctloQ  of  tbe  leglalatore  b;  tbe  pro- 
Tiaton  of  tbe  atate  Coastltatlon  for  the 
•eparatlaa  of  legislative,  eieeatlve.  sni]  Ju- 
dicial povers,  since  no  question  imder  tbe 
Federal  Constitution  or  laws  Is  lnvolTsd>* 

[No.  sea.] 
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triet  of  West  Virginia  to  review  an  order 
discharging,  on  habeas  corpus,  a  person 
held  in  the  custody  of  the  state  authorltisa 
to  ana^ver  for  a  contempt  in  refusing  to  ap- 
pear and  testify  before  a  legislative  inveati- 
gating  committee.  Reoened  and  remanded, 
with  directions  to  qoaah  the  writ  and  dis- 
miss the  petition. 

See  same  case  below,  138  Fed.  487> 

The  facts  are  stated  In  t^e  opinion. 

Meatrt.  Idnrreno*  Maxwell,  Jr.,  and 
WUllMH  E.  CUIton  for  appellant 

Mr.  O.  T.  Caldwell,  in  propria  persona, 
and  Meaarg,  J.  O,  MoOlure,  Beeae  Bliezard, 
and  Caldtcell  A  Wataon  for  appellee.  ^ 

S 
•Hr.  Oiief  Justice  Fuller  ddlvered  tlit" 
opinion  of  the  oourtt 

This  is  an  appeal  from  a  final  order  of 
the  drcuit  court  in  habeas  corpus,  discbar- 
ging  Charles  T.  Caldwell,  a  citizen  of  West 
Virginia,  from  eustody,  taken  on  the  ground 
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that  th«  drcult  court  was  without  Juris- 
diction, &B  a  oonrt  oi  the  United  States, 
to  iasne  the  writ  or  dischargs  the  peti- 
tioner,— the  qnestloD  of  jurisdiction  being 
eertifled.  The  ccse  was  beard  on  the  peti- 
tion, the  return,  and  the  exhibits  attached, 
a  It  appeared  therefrom,  in  brief,  that  at  a 
•  regulsr  biettnial  session*of  the  legislature 
of  Weet  Virginia,  the  home  of  delegates 
passed  a  resolution  instructiiig  the  speaker 
of  the  house  to  appoint  a  conunittee  of 
three  members  "to  investigate  fully  and 
thorough!;"  certain  charges  and  matters 
■et  forth  therein.  The  committee  was  in- 
vtnicted  by  the  resolution  to  meet  as  soon 
as  practicable  and  select  one  of  its  mem- 
bers chairman;  was  given  leave  to  sit  after 
the  adjournment  of  the  seasion;  and  was 
empoweied  "to  compel  the  attendance  of 
vitncBses,  and  to  send  for  parsons  and 
papers,  to  appoint  a  sergeant  at  arms, 
necessary  stenographers  and  clerks,  and  to 
employ  such  counsel  as  may  be  necessary 
to  eondufft  said  investigation." 

The  committee  organized,  and  snnunoned 
Charles  T.  Caldwell  to  appear  bofore  them 
"to  testify,  and  the  truth  to  speak,  of  and 
concerning  the  matters-  and  things  in  said 
resolution  to  be  Inquired  of."  He  refused 
to  appear,  and  was  taken  Into  custody  by 
W.  H.  Carter,  sheriff  of  Wood  oount?.  West 
Virginia,  in  pursuance  of  an  order  of  at- 
ttuihmeDt  issued  b;  the  committee  to  bring 
him  before  them  to  answer  for  his  eon- 
tempt  for  failing  to  attend  and  testify. 
Hiis  writ  was  issued  and  Caldwell  was 
diaeharged.    138  Fed.  487. 

The  jurisdiction  of  courts  of  the  United 
States  to  issue  writs  of  habeas  corpus  is 
limited  to  oases  of  persons  alleged  to  be 
(•strained  of  their  liberty  in  violation  of 
the  Constitution  or  of  some  law  or  treaty 
of  the  United  Statea,  and  eases  arising 
under  the  law  of  nations.  Be  Burros,  130 
U.  a  688,  601,  34  L.  ed.«OD,  S02,  10  Sup. 
Ct.  Rep.  SeO;  Andreioa  v,  Swortz,  168  U. 
a  272,  276,  39  L  ed.  422,  423,  IS  Sup.  Ct. 
Rep.  389;  Storti  v.  MaitKachuseUs,  183  U. 
a  138,  142,  46  L.  ed.  120,  124,  22  Bup.  Ct. 
Rep.  72. 

And  it  did  not  appear  in  this  case  that 
petitioner  was  restrained  in  violation  of 
the  Gonstitution  or  any  law  or  treaty  of 
the  United  SUtes. 

The   circuit   court  held  that  the  house 
of  deli^tes  had  no  power,  under  the  Con- 
stitution of  West  Virginia,  to  appoint  a 
committee  for  the  purpose  of  investigating 
tbe   matters    set    forth    in    the    resolution, 
and   to   clothe   It   with    power   to   tit   and 
I.  compel  the  attendance  of  witnesses  in  vaca- 
fition,  hut  took  jurisdiction,  nevertheless,  on 
■  th»  ground  that  the  condition  wos'so  "ex- 
traordinary" as  to  "warrant  the  intcrran- 


tion  of  the  first  court,  state  or  Federal, 
applied  to."  This  view  ignored  the  settled 
law  that  a  circuit  court  of  the  United 
States  has  no  jurisdiction  to  Issue  the  writ 
to  release  a  citizen  from  imprisonment  bj 
another  citizen  of  the  same  state,  merelj 
because  the  imprisonment  is  wrongfuL  The 
committee  was  acting  under  a.  resolution 
of  the  house  of  delegates,  and  in  pursuanca 
of  a  law  of  the  state,  giving  power  to  com- 
mittees of  either  house,  authorized  to  sit 
during  recess,  to  enforce  obedience  to  sum- 
monses issued  by  them;  and  if  they  did  not 
have  the  power  they  assumed  to  exercise, 
it  was  because  the  resolution  or  law,  or 
both,  was  or  were  repugnant  to  the  Etat« 
Constitution,  and  the  courts  of  the  stata 
are  the  appropriate  tribunals  for  the  vin- 
dication of  the  state  Constitution  and  laws. 

The  ctrouit  court  was  of  opinion  that 
the  subject  which  the  oonunittee  was  o^k 
pointed  to  investigate  was  not  within  the 
jurisdiction  ol  the  legislature,  as  defined 
by  artiele  6  of  the  Constitution  of  West 
Virginia,  declaring  that  "the  Icgtslative, 
executive,  and  Judidal  departmenta  shall 
be  separate  and  distinct,  so  that  neither 
shall  exercise  the  powers  properly  belong- 
ing to  either  of  the  others."  But  that 
objection  Aota  not  "present  any  question 
under  the  due  process  of  law  clause  of  tba 
14th  Amendment."  Dreyer  v.  /Ilinoit,  187 
U.  8.  71,  83,  47  L.  ed.  79,  85,  23  Sup.  Ct. 
Rep.  28;  Reete  r.  Miohigan,  188  U.  a  COS, 
47  U  ed.  683,  23  Sup.  Ct.  Rep.  390. 

Viewed  in  any  aspect,  we  perceive  no 
ground  on  whidi  Caldwell's  case  con  b« 
considered  as  arising  under  the  Constitu- 
tion and  laws  of  the  United  States. 

Final  order  reversed  and  cause  remanded 
with  a  direction  to  quash  the  writ  and  dis- 
miss the  petition. 


(200  U.  a.  110) 
HIBERNIA  SAVINGS  ft  LOAN  SOCIETr, 
Plff.  in  Err^ 


^■x«— atala  tAvatlon  of  Federal  obU- 

K>tl  on.— United  States  Treasury  ebecks,  or 
orders  Issued  lor  Interest  Bi:craed  apoa 
registered  bonds  at  the  United  States,  where 
Inteaded  tor  Immediate  i»rment  maj  be 
taxed  br  a  state.  Id  tba  bands  ot  the  owner, 
without  TlolBtlng  n,  8.  Eev.  Btst.  |  8701, 
n.  B.  Comp.  Btat.  IBOl,  p.  Z4S0,  eiemptlnx 
obllgatloDs  Ot  the  Untted  Btates  trom  state 
taxation. 
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IN  EBBOK  to  tlie  Bapreme  OMirt  of  the 
SU^ta  of  CalUornU  to  ivHv*  ■  jndgmuit 
■JBnniiig  B  judgment  of  Om  Boperior  Conrt 
In  and  for  the  (^ty  and  Cotmtf  of  But 
Frandaco,  in  that  Btate,  in  fsvor  of  defond- 
knt  ia  an  action  to  recorer  certain  taxei 
paid  under  protest  upon  nnited  State* 
Treasiuy  ohecks  or  orden.    Affirmed. 

See  same  com  bdov,  139  CkL  £011,  SO 
Am.  St  Bep.  100.  72  Pne.  »2D. 

Statement  by  lilr.  Jiutice  Browni 
This  was  an  action  by  the  plaintiff  In 
error,  begun  in  tlie  state  superior  court, 
to  recover  certain  taxes  paid  under  protest 
upon  two  checks  or  oidera  for  $120,000 
and  $],S76,  reapectivelj,  signed  by  the 
Treasurer  of  the  United  States,  and  ad- 
dressed to  the  Treasurer  or  an  Aasistajit 
Treasurer  of  the  United  States,  for  Interest 
accrued  upon  certain  registered  bonds  of 
the  United  States,  owned  by  the  plaintiff. 
These  ohecka  were  issued  iu  compliance 
with  Bev.  Stat.  |  3098,  U.  S.  Comp.  Stat. 
1901,  p.  247S,  which  requires  that  "the 
Secretary  of  the  Treasury  shall  cause  to 
be  paid,  out  of  any  monc?  in  the  Treasury 
not  otherwise  appropriated,  any  interest 
falling  due  or  accruing  on  any  portion  of 
H  the  public  debt  authorized  tiy  law."  These 
pehecka, 'which  were  payable  at  the  United 
BUtes  Treasury  at  San  Frandsoo  at  any 
time  within  four  months  from  thdr  date, 
were  not  presented  immediately  for  pay- 
ment, but  were  withheld  by  the  plaintiff 
until  the  first  Monday  in  March,  IB90,  the 
day  when  the  status  of  property,  for  the 
purpose  of  taxation,  is  determined.  Plain- 
tiff did  not  list  these  two  checks  for  assess- 
ment; but  the  assessor,  in  making  up  his 
roll  for  the  ensuing  year,  included  them, 
and,  after  a  fruitless  effort  to  be  relieved 
from  the  assessment,  plaintiff  paid  the 
amoimt  of  the  tax,  and  brought  this  suit 
to  recover  it  bade  There  were  claims  for 
other  taxes  included  in  the  action,  upon 
which  plaintiff  was  successful;  but.  In  re- 
spect to  the  tax  upon  the  two  orders  above 
mentioned,  Judgment  went  for  the  defend- 
ant, which  was  affirmed  by  the  euprome 
eourt.  139  Cal.  205,  90  Am.  St  Bep.  100, 
72  Fae.  920. 

Mr.  T.  O.  V>A  ITess  and  Mettrt.  Tolia 
4  Tobin  for  plaintiff  In  error. 

Vestrs.  Perey  T.  I^nc  and  WUIiAn 
^I.  Brvbeok  for  defendant  in  error. 

f  *Ut.  JnsUee  Brown  delivered  the  oj^- 
lon  of  the  court: 

This  case  involves  the  question  whether 
the  two  checks  or  orders  upon  which  the 
tax  was  imposed  are  exempt  from  state 
taxation   onder   Ber.  Stat   t  3701,  U.   B. 


Comp.  Stat  1901,  p.  2480,  dwdaring  that 
"an  stocks,  bonds,  Treasury  notes,  and 
other  obligations  of  the  United  Statea,  shaB 
be  exempt  from  taxation  lij  or  under  state 
or  municipal  or  local  aathonty.'  The 
basis  of  this  exemption  is  the  fact  that  a 
tax  upon  the  obligations  of  the  United 
States  ia  virtually  a  tax  upon  the  eradit 
of  the  goremmant,  and  upon  Ita  power  to 
raise  money  for  the  purpose  of  oarrying 
on  its  dvil  and  military  operations.  Tlie 
efficiency  of  the  government  service  cannot 
be  impaired  by  a  taxation  of  the  agencies 
which  it  employs  for  such  service,  and,  as 
one  of  the  most  valuable  and  best  known 
of  ttiese  agenoies  is  the  borrowing  of  money, 
a  tax  which  diminishes  in  the  ali^teat 
degree  the  value  of  the  obligations  issued 
by  the  government  for  that  purpose  impairs 
pro  tanto  their  market  value. 

The  inability  of  the  states  to  tax  the 
official  agendea  of  the  Federal  government, 
whether  in  the  form  of  banks  diartered 
under  Ita  authority,  or  of  obligations  iasned 
by  it  as  a  means  of  providing  a  revenue, 
or  for  the  paymmt  of  ita  ddtta,  was  ap- 
plied in  M'OuUoek  t.  JfarylaiKl,  4  Wheat 
316,  4  L.  ed.  679,  to  a  stamp  tax  upon  uotaa 
of  the  United  BUtea  bank;  in  Wsslon  r. 
CAorleiloit,  2  Pat  440,  7  L.  ad.  481,  and  i> 
Veto  7orJb  «a  ret  Bank  of  Oommeroe  v. 
Tarn  Cotnrs.  2  Black,  020,  17  L.  ed.  481,  to 
stock  issued  for  loans  made  to  th«  govam- 
ment  of  the  United  States;  and  in  tha 
Bank  Tarn  Com  (Vew  fork  am  ret.  Bank  of 
OommoMeaalth  r.  Torn  d  A.  Oomn.)  8  Walt 
200,  17  L.  ed.  793,  to  a  tax  laid  on  banfca  on 
a  valuation  equal  to  tha  amount  of  thdr 
capital  atM^  when  thdr  property  eonslstad 
of  stocks  of  tha  Federal  government;  in 
The  Banke  v.  Jf«u>  York  ( N»a  7ork  s>  reL 
Bonk  of  If.  7.  Vol.  Bkg.  Amo.  v.  Connelly) 
7  Wall.  Ifl,  IS  L.  ad.  GT,  to  oerUflcates  of 
indebtedness  of  the  United  States,  issued  h 
to'the  creditors-ot  the  government  for  snp-? 
plies  furnished  in  carrying  on  the  QtD 
War;  in  Bank  of  Netc  York  t.  Veto  York 
Oomity  (Veto  York  am  ral.  Book  of  Vmt 
York  V.  Vow  York  County)  7  WalL  20,  12 
L.  ed.  00,  to  notes  of  tha  United  States  fai- 
tended  to  dreulate  as  mon^;  and  in  Yam 
Brotiklitk  V.  TenneuM  <Fmi  BrooUui  v. 
Anderson)  117  U.  a  161,  20  L.  ed.  848, 
6  Sup.  Ct  Bep.  070,  to  land  purchased  by 
the  United  States,  for  the  amount  of  a 
direct  tax  laid  thereon. 

The  principle,  however,  upon  which  this 
exemption  is  daimed,  ^ea  not  apply  to 
obligations  such  as  cbedca  and  warrants, 
intended  for  immediate  use,  and  designed 
merely  to  atand  in  the  pltue  of  money  until 
present«d  at  the  Treasury,  and  tlia  money 
actually  dr«wB  tharaon.  In  anch  «•■•  tha 
'  tax   is   Tiitnallj   a   tax   npon   tbe   mon^ 
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wUeh  niRj  be  drawn  imraadiataly  upon  pre- 
Motation  t>t  tha  checki.  Ab  was  aaid  b^ 
Hr.  Justice  Miller  in  ^rtt  Ifat.  Bank  r. 
Kmtuoky,  9  Wall.  353,  3S2,  19  L.  ed.  701, 
703:  "That  limitation  [upon  the  power  to 
tax]  ia,  that  the  ageaoies  of  the  Federal 
govemment  are  011I7  exempted  from  state 
l^slatlon,  so  far  u  that  l^elation  may 
interfere  with,  or  impair,  their  effieienc; 
in  performing  the  functions  by  which  they 
are  designed  to  serve  that  gorarament." 
In  I7nton  P.  R.  Co.  t.  Peniat<M,  IS  Wall. 
5,  21  Ii.  ad.  787,  it  vaa  insistad  by  the 
plaintiff  in  error  that  the  property  of  the 
Union  FaciBe  Eaflroad  Company  was  ex- 
empt from  state  taxation  by  virtne  of  the 
incorporation  of  the  company  by  the  United 
States,  aa  a  means  for  the  performance  of 
eertain  pnblio  dntiea  of  tin  governmemt, 
enjoined  and  authorized  by  the  Constitu- 
tion. It  was  said,  however,  by  Mr.  Justice 
Strong,  In  delivering  the  opinion  of  the 
ODurt,  that  no  constitutional  implications 
prohibited  a  state  tax  upon  the  property 
of  an  agent  of  the  govemment  merely  be- 
eanse  it  Is  the  property  of  such  agent,  bnt 
"that  the  agencies  of  the  Federal  govem- 
ment are  uncontrollable  by  state  legislation. 
Ml  far  aa  it  may  interfere  with,  or  impair, 
their  efllcieney  in  performing  the  fnnctions 
by  which  th^  are  designed  to  eerre  tliat 
government.  It  is,  therefore,  manifest  tbat 
exemption  of  Federal  agencies  from  state 
taxation  is  dependent,  not  upon  the  nature 
H  of  the  agents,  or  upon  the  mode  of  their 
t  eonstitutioD,  or  upon 'the  fact  that  they 
are  sigento,  but  upon  the  effect  of  the  tax; 
that  le,  upon  the  question  whether  the  tax 
does,  in  truth,  deprive  them  of  power  to 
•erve  the  government  as  tliey  were  intended 
to  serve  it,  or  does  Under  Uie  effident 
(sereise  of  their  power.  A  tax  upon  their 
property  has  no  such  necessary  effect  It 
leaves  tbeta  free  to  discharge  the  duties 
they  liave  undertaken  to  perform.  A  tax 
upon  their  operations  Is  a  direct  obstruc- 
tion to  the  exercise  of  Federal  powers." 

Had  the  government,  in  the  absence  of 
money  for  the  immediate  payment  of  in- 
terest upon  ita  bonds,  issued  new  ohliga- 
tions  for  the  payment  of  this  interest  at 
a  future  day,  it  might  well  be  claimed  that 
these  were  not  taxable,  as  the  taxaticm  of 
■neb  notes  would,  to  the  extent  of  the  tax, 
impair  their  value  and  n^otiability  in  the 
hands  of  the  holder.    Ihis  was  practically 


the  ease  in  T\e  Banki  r.  S«w  Yvrk  {Smm 
York,  e»  rel.  Bank  of  It.  T.  Sat.  Bkg.  Am*. 
r.  OofUMlty)?  Wall.  IS,  19  L.  ed.  57,  when 
certificates  were  issued  at  a  time  when  the 
goverameut  had  no  maaiej  to  pay  its  obli- 
gations, and  mode  use  of  its  credit  to  ob- 
tain further  time.  But  where  ehec^  are 
ixsoed  payable  immediately,  they  merely 
stand  in  the  place  of  ooln,  which  may  be 
immediately  drawn  thereon.  As  olMerved 
by  the  court  below,  the  checks  were,  for 
all  practical  pnrpoeee,  the  mon^  itself. 
PeopU  V.  Btotikton  A  V.  B.  Co.  4S  Cal.  306, 
813;  MetropoUtan  2fa(.  Bank  ».  Sirret,  97 
N.  T.  820,  326;  lU  Btatm  Uland  Rapid 
Tnntit  A.  Co.  38  Hun,  382,  101  N.  Y.  030. 
A  check  may  be  given  In  evidence  under 
the  money  counts.  Welia  v.  BrighABt,  ft 
Cush.  6,  G2  Am.  Dec  760;  Oruger  v.  Arm- 
atrong,  3  Johns.  Cas.  6,  2  Am.  Deo.  124. 

While  Congress  has  not  amended  Rev. 
Stat  1  3701,  U.  B.  Comp.  Stat  1901,  p. 
2480,  upon  which  plaintiff  relies  in  this 
case,  it  did,  by  aet  approved  August  ISt 
1894  [S8  SUt  at  L.  276,  <liap.  281,  U.  8. 
Comp.  Stat.  1901,  p.  2398),  declare  "Out 
circulating  notes  of  national  banking  aseo- 
daticos  and  United  States  legal  tender 
notes,  and  oUw  notes  and  certificates  of 
the  United  States,  payable  on  demand,  and 
drculating,  or  intended  to  droulate,  as 
cnrrency,  .  .  .  ahall  be  subject  to 
[state]  taxation  as  monq*  on  bond  or  on 
deposit" 

Although  the  checks  In  question  were  h 
not  intended  to' circulate  as  money,  and* 
therefore  do  not  fall  within  the  letter  of  the 
statute,  the  reasons  that  apply  to  that  class 
of  obligations  we  think  applj  with  equal 
force  to  checks  Intended  for  immdisi*  pay- 
ment, though  not  Intended  to  dreulate  aa 
money.  While  the  ohedcs  are  obligations 
of  the  United  States,  and  within  the  letter 
of  t  3701,  they  are  not  within  its  spirit, 
and  ate  proper  subjects  of  taxation. 

Had  the  plaintiff  drawn  the  money  Im- 
mediately upon  these  cheeks,  it  would  have 
become  at  once  a  part  of  the  general  pra^ 
eitj  of  the  bank;  and  the  tact  M'i't-  the 
money  liad  been  derived  from  the  United 
States,  and  paid  to  the  bank  as  Interest 
on  its  obligations,  would  not  have  prevented 
its  becoming  part  of  the  general  property 
of  the  bank,  and  subject  to  fUte  taxattOD, 
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STATE  OF  ILLINOIS  and  Tha  Sanitary 
District  of  Chicago,  Dtfta. 

OontroTcrar  betTTcen  *tBl»— IhJubo- 
ttve  relict  aaKlnst  dralnasa  of  aeir- 
«Ve  inlo  n-itter  eonPae. — The  dlacham  In- 
to th*  MlBsluIppI  river,  tbrouKb  ui  KrtUlel&t 
draln&Ee  onsl,  ol  the  sewage  ol  Chicago, 
mlied  with  ■  large  volume  of  pure  wster 
trom  Lake  Mlcblgan,  will  not  tw  enjoined  bj 
the  Federal  Supreme  Court  on  complaint  by 
tbe  itate  of  HIsaourl  that  the  remit  of  mcb 
•ctlon  li  to  poison  tbe  wster  vopply  of  Iti  In- 
babltanta.  where  tha  erldence.  thoagb  dla- 
eloslng  an  lucreme  la  the  deaths  from  t;- 
gbold  fever  In  Bt.  LodIi.  [eavea  It  doubtful 
whether  tha  tTphold  baclllae  eau  and  doei 
rarrlTe  tbe  journey  and  reach  the  totake  of 
St.  Louie  In  the  Mississippi,  and  shows  other 
possibla  sources  of  infection  In  tbe  discbarge 
of  sewage  above  the  St.  Lonia  iDtaka  from 
other  towne  and  dtlea,  Mm*  of  which  are 
■ttnated  In  Ulsionrl. 


Argved  January  t,  S,  i,  1906.    DtoitM  Fab- 
ruary  19,   1909. 

ORIQINAL  suit  by  the  itate  of  Mitaouri 
to  restrain  the  discharge  of  the  Hwage 
of  Chicago  through  an  ftrtifldal  drainage 
eanal  into  the  Mississippi  river.  Bill  dtt- 
MMied  without  prejudice^ 

See  sarae  case  on  demurrer,  180  U-  S. 
£08,  4G  L.  e<l.  4Q7,  21  Sup.  Ct.  Rep.  331. 

The  facts  are  stated  in  the  opinion. 

Mettrt.  S«iB  B.  JeSrlea,  Cbaxlea  W. 
Bates,  Herbert  S.  Hadler,  N.  T.  Oentry, 
•nd  W.  F.  Woemer  for  complainant. 

V H«rs.  H.  J.  Hamlin  and  W.  B.  Bttad 
(or  the  state  of  Illinois. 

Uettrt.  James  Todd  and  John  O.  Drm- 
Hon  for  lanitarj   district  of  Chicago. 

•    *  Mr.  Justice  Holmes  delivered  the  opinion 
ol  the  court: 

This  ia  a  suit  brought  by  the  state  of 
Hiasouri  to  restrain  the  discharge  of  the 
sewage  of  Chicago  through  an  artificial 
ehsnuel  into  the  Desplaines  river,  in  the 
state  of  Illinois.  That  river  empties  into 
the  Illinois  river,  and  the  latter  empties 
Into  the  Mississippi  at  a  point  about  43 
miles  above  the  city  of  St.  Louis.  It  was 
alleged  in  the  bill  that  the  result  of  the 
threatoied  discharge  would  be  to  send  1,500 
tons  of  poisonous  filth  daily  into  the  Miseis- 
dppl,  to  deposit  great  quantities  of  the 
same  upon  the  part  of  tlie  bed  of  the  last- 
named  river  belonging  to  the  plaintiff,  and 
■0  to  poison  the  water  of  that  river,  upon 
iriiieh  TSjioua  of  the  plaintlff'B  cities,  towns, 
and  inhabftanta  depended,  as  to  make  it 
milt  (or  drinking,   agricultural,   or  man- 


nfaetorlng  purposes.  It  was  allaged  tbai 
the  defendant  sanitary  dlstriet  was  asU^ 
in  pursuance  of  a  statutA  of  the  stats  cS 
Illinois,  and  as  an  agencf  of  that  stata. 
Thi  ease  U  stated  at  length  in  180  U.  B. 
203,  45  L.  ed.  497,  21  Sup.  Ct.  Bep.  831, 
where  a  demurrer  to  the  hill  was  ovwrruled. 
A  supplemental  bill  allies  that  simoe  the 
filing  of  the  original  bill  the  drainage  eanal 
has  been  opened  and  put  into  operation, 
and  has  produced  and  is  producing  all  tha 
erils  which  were  apprehended  when  tbe 
injunction  first  was  asked.  The  answers 
deny  the  plaintiff's  ease,  allege  that  the 
new  plan  seods  the  water  of  the  IllioiHS 
river  into  the  Mississippi  much  purer  than 
it  was  before,  that  many  towns  and  dties 
of  the  plaintiff  along  the  Missouri  and  Mis- 
siseippi  discharge  their  sewage  into  those 
rivers,  and  that  if  there  is  any  trouble  tha 
plaintifT  must  look  nearer  home  for  the 

TV  decision  upon  the  demurrer  die- 
cussed  mainly  the  jurisdiction  of  tbe  ootut, 
and,  as  leave  to  anawer  waa  given  when  the 
demurrer  was  orerniled,  naturally  then 
waa  no  very  ptei^se  consideration  of  the 
principles  of  law  to  be  applied  if  ^^ 
plaintiff  should  prove  ita  case.  That  wasN 
left  to  the  future,>with  the  goieral  intlma-* 
tion  that  tbe  Dolsanoe  must  be  made  oat 
upon  determinata  and  eatisfactory  evldene% 
that  it  must  not  be  doubtful,  and  that  tha 
danger  must  be  shown  to  be  real  and  imme- 
diate. The  nuisance  set  forth  in  the  bill 
waa  one  which  would  be  of  international 
importance, — a  visible  change  of  a  great 
river  from  a  pure  stream  into  a  polluted  and 
poisoned  ditch,  ^le  raily  question  pre- 
sented waa  whether,  as  between  the  states  of 
of  tbe  Union,  this  court  was  competent  to 
deal  with  a  situation  which,  if  it  aross 
between  independent  sovereignties,  migfat 
lead  to  war.  Whatevo-  differences  of  opin- 
ion there  might  be  upon  matters  of  detail, 
the  jurisdiction  and  authority  of  this  conrt 
to  deal  with  such  a  case  as  Uiat  is  not  open 
to  doubt.  But  the  evidence  now  is  in,  the 
actual  facta  have  required  for  their  ee- 
tAblishment  the  most  ingenious  experiments, 
and  for  their  interpretation  the  most  subtle 
speculations,  of  modem  science,  and  there- 
fore it  becomes  neceseaiy  at  the  present 
stage  to  consider  somewhat  more  nicely  than 
heretofore  how  the  evidence  in  it  is  to  be 
approached. 

The  first  qneetion  to  ba  answered  was 
put  in  the  well  known  esse  of  the  Wheel- 
ing bridge.  Pennsylvania  v.  Wheeling  i 
B.  Bridgo  Co.  IS  How.  G18,  14  L.  ed.  249. 
In  that  case,  also,  there  was  a  bill  brought 
by  a  state  to  restrain  a  public  nuisance,-^ 
the  erection  of  a  bridge  alleged  to  obstruct 
navigation, — and    a   si^plemental    bill    to 
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kb«ta  it  aft«r  It  m»  «rerted.  nie  qnestioii 
ma  put  most  explicitly  bj  the  diasenUng 
Jodgee,  bat  it  was  uoeptwl  by  all  aa  fan- 
-damental.  The  Chlal  Jiutiee  observed  that 
If  the  bridge  was  a  nuisance,  it  wiu  an  of- 
fense against  the  sorereignty  whose  laws 
had  been  violated,  and  he  asked  what  bov- 
«re]gnty  that  was.  13  Bow.  661,  U  L.  ed. 
247;  Daoiel,  J.,  13  How.  699,  14  L.  ed.  233. 
See  bIbo  Kansas  v.  Colorado,  ISS  U.  B.  126, 
46  L.  ed.  833,  22  Sup.  Ct.  Sep.  6S2.  It 
-eonld  not  be  Virginia,  because  that  state  had 
purported  to  authorize  it  by  statute.  The 
Chief  Justice  found  no  prohibition  by  the 
Unitad  SUtes.  13  How.  G80,  14  L.  ed.  279. 
No  third  source  of  law  was  suggested  by 
anyone.  The  majority  accepted  the  Chief 
Justice's  postulate,  and  found  an  answer  in 
^  what  Congress  had  done. 
"  It  hardly  wss  disputed  that  Congress 
-•  eould  deal  with  the*inatter  under  Its  power 
to  regulate  commerce.  The  majority  6b- 
MTved  that  although  Congress  had  not  de- 
dared  in  terme  that  a  state  should  not  ob- 
■truet  the  navigation  of  the  Ohio  by  bridges, 
yet  it  had  regulated  navigation  upon  that 
river  in  various  ways,  and  had  sanctioned 
the  oompairt  between  Virginia  and  Kentucky 
when  Kentucky  was  let  into  the  Union.  By 
that  compact  the  use  and  navigation  of 
the  Ohio,  so  far  as  the  territory  of  either 
vtate  lay  thereon,  was  to  be  free  and  com- 
mon to  the  citizens  of  the  United  States. 
The  compact,  by  the  sanction  of  Congress, 
had  become  a  law  of  the  Union.  A  stat« 
law  which  violated  it  waa  unconstitutional. 
Obstructing  the  navigation  of  the  river  wns 
■aid  to  violate  it,  and  it  was  added  that 
mora  was  not  necessary  to  give  a  dvil 
remedy  for  an  injury  done  by  the  obstruc- 
tion.  13  How.  ses,  5S6,  14  L.  ed.  268, 260. 
At  a  later  stage  of  the  case,  after  Coi^ess 
had  authorized  the  bridge,  It  was  stated 
•gain  in  so  many  words  that  the  ground  of 
the  former  decision  was  that  "the  act  of  the 
legislature  of  Virginia  afl'orded  no  authority 
or  justification.  It  was  in  oonQEct  with 
the  acts  ot  Congress,  which  were  the  para- 
mount law."  IS  How.  421,  429,  IS  L.  ed. 
436,  43S. 

In  the  case  at  bar,  whether  Congress 
could  a4!t  or  not,  there  is  no  suggestion 
that  it  has  forbidden  the  action  of  Illinois. 
The  only  ground  on  which  that  state's  con- 
duet  can  be  called  in  question  is  one  which 
must  be  Implied  from  the  words  of  the  Con- 
stitution. The  Constitution  extends  the  ju- 
dicial power  of  the  United  States  to  contro- 
versies between  two  or  more  states,  and  be- 
tween a  state  and  citizens  of  another  state, 
and  gives  this  court  original  jurisdiction 
In  eases  In  which  a  state  shall  be  a  party. 
'Tlieretore,  If  one  etate  raises  a  controversy 
^witb  anotlier,  tKJ>  court  must   detarmsna 


'  whether  there  Is  any  prindpU  of  law,  aai, 
.  If  any,  niiat,  on  which  the  plafaitlff  caa 
recover.  But  the  fact  that  this  court  muit 
dedde  does  not  mean,  of  course^  that  It 
tslces  the  place  of  a  legislature.  Some  prin- 
ciples It  must  have  power  to  declare.  Pot 
Instance,  when  a  dispute  arises  about  bound- 
aries, this  court  must  determine  the  line; 
and,  in  doing  so,  must  be  governed  by  rules 
ezpllcitly'or  implicitly  recognized.  RhoiU 
Island  V.  Ma*aaoliut9tt»,  12  Pet.  657,  737, 
9  L,  ed,  1233,  1265,  It  must  follow  and  ap> 
ply  thoee  rules,  even  If  legislation  of  one 
or  both  of  the  states  seems  to  stand  in  the 
way.  But  the  words  of  the  Constitution 
would  be  a  narrow  ground  upon  which  to 
oonstruct  and  apply  to  the  relations  betweeD 
states  the  same  system  of  municipsl  law  In 
all  Its  details  which  would  be  applied  be- 
tween individuals.  If  we  suppose  a  ease 
which  did  not  fall  within  the  power  of 
Congress  to  regulate,  the  result  of  a  dee- 
laratlon  of  rights  by  this  court  would  b« 
the  establishment  of  a  rule  which  would  be 
irrevocable  by  any  power  except  that  of  thU 
court  to  reverse  its  own  decision,  an  amend- 
ment of  the  Constitution,  or  possibly  all 
agreement  between  the  States,  ssnetioned  bj 
the  It^slature  of  the  United  States. 

The  difGculties  in  the  way  of  establish- 
ing such  a  B;st«m  of  law  migbt  not  be 
insuperable,  but  they  would  be  great  and 
new.  Take  the  question  of  prescription  In  a 
case  like  the  preaent  The  reasons  tm  which 
prescription  for  a  public  nuisance  Is  denied 
or  may  ba  granted  to  an  Individual  aa 
against  the  sovereign  power  to  which  he  is 
subject  have  no  application  to  an  Indepen- 
dent state.  See  1  Oppenheim,  International 
Law,  293,  \l  242,  243.  It  would  be  oon- 
tradicting  a  fundamental  principle  of  hu- 
man nature  to  allow  no  effect  to  the  lapse  of 
time, however limg  (Danisv. Ifills,  194 U.S. 
461,  457,  48  L.  ed.  1067,  1071,  24  Sup.  CL 
Rep.  692],  yet  the  fixing  of  a  definite  time 
usually  belongs  to  the  legislature  rather 
than  the  courts.  The  courts  did  fix  a  time 
in  the  mle  against  perpetuities,  but  the 
usual  course,  as  in  the  instances  of  stat- 
utes of  limitation,  the  duration  of  patents, 
the  age  of  majority,  etc.,  is  to  depend  upon 
the  lawmaking  power. 

It  Is  decided  that  a  case  such  aa  is  made 
t^  the  bill  may  be  a  ground  for  relief.     The 
purpose    of    the    for^;oing    observations    1> 
not  to  lay  a  foundation  for  departing  from 
that  decision,  but  simply  to   illustrate  the 
great  and  serious  caution  with  which  it  is 
necessary  to  approach  the  question  whether 
a  case  Is  proved.     It  may  be  imagined  that 
a  nuisance  might  be  created  by  a  state  upon  ^ 
a  navigable   river  like  the   Danube,   which  n 
wou]d*Bmount  to  a  oatiit  bsUt  for  a  stata? 
lower   down,    unless    remOTad.    If   nidi   a 
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mdtuiM  wars  sraited  hj  a  iUU  upon  the 
lUuiNlppI,  the  eontrivreny  would  be  re- 
•olved  by  liie  mors  peaeeful  meajis  of  a,  suit 
in  tUi  court.  But  It  doea  not  follow  that 
enrj  matter  which  would  warrant  a  reiort 
to  equity  by  one  cdtizon  againat  another  in 
the  same  jurisdiction  equally  would  warrant 
an  interferenoe  by  this  court  with  the  ac- 
tion of  a  state.  It  hardly  can  be  that  «a 
should  be  justified  In  declaring  statutes  or- 
daining such  aotion  void  in  every  instance 
whsrs  the  circuit  eourt  might  intervene  in  a 
private  suit,  upon  no  other  ground  thsji  an- 
alogy to  some  selected  system  of  municipal 
law,  and  the  tact  that  we  have  jurisdiction 
over  contraveiBies  between  statea. 

The  nesjest  analogy  would  be  fotmd  in 
those  cases  in  which  ea  easement  has  been 
declared  in  favor  of  land  in  ime  state  over 
land  In  another.  But  there  the  right  Is  ree- 
ogniied  on  the  assun^tlon  of  a  concurrence 
between  the  two  states,  the  one,  so  to  speak, 
offering  the  right,  the  other  permittlDg  it  to 
be  accepted.  Miumvilh  Co.  v.  WoroMter, 
1S8  Haas.  89,  62  Am.  Bep.  261.  But  when 
the  state  itsdf  is  otmoerned,  and  by  Itj  legis- 
lation expressly  repudiates  the  right  set  up, 
an  entirely  different  question  is  presented. 
Before  this  court  ought  to  Intervene,  the 
eua  should  be  of  serious  magnitude,  (dearly 
and  fully  proved,  and  the  principle  to  be 
applied  should  be  oae  whidi  the  court  is  pre- 
pared deliberately  to  maintain  against  all 
considerations  on  the  other  side.  See  Kiay 
to*  V.  Colorado,  185  U.  S.  125,  46  L  ed. 
83B,  22  Sup.  Ct.  Rep.  652. 

As  to  the  principle  to  be  laid  down,  the 
eantion  necessary  Is  manifest.  It  is  a 
question  of  the  first  magnitude  whether 
the  destiny  of  the  great  rivers  Is  to  be  the 
sewers  of  the  cities  along  their  banks  or  to 
be  protected  against  everything  which 
threatens  their  purity.  To  decide  the  whole 
matter  at  one  blow  by  an  Irrevocable  fiat 
would  be  at  least  premature.  If  we  are  to 
Judge  by  what  the  plaintiff  Itself  permits, 
the  discharge  of  sewage  into  the  Mississippi 
n  by  cities  and  towns  is  to  be  expected.  We 
2  believe  that  the  practice  of  discharging  Into 
*  the  river  is'general  along  its  banks,  eioept 
where  the  levees  of  Louisiana  have  led  to 
a  different  course.  The  argument  for  the 
plaintiff  asserts  it  to  be  proper  within 
eertain  limits.  These  are  facts  ta  be  con- 
■idered.  Even  in  cases  between  individuals, 
■ome  eonsidersjtion  is  given  to  the  pTacticol 
mirse  of  erants.  In  the  black  country  of 
England  parties  would  not  be  expected  to 
atuid  upon  extreme  rights.  Bt.  BeUn'M 
Smelting  Co.  v.  Tipping,  11  H.  L.  Cos.  642. 
Baa  fiostott  rerrwle  Co.  t.  Hilli,  1S9  Mass. 
147,  160,  20  L.  B.  A.  844,  64  N.  E.  86. 
Where,  as  here,  the  plaintiff  baa  sovereign 
powers,  and  deliberately  permits  discharges 


similar  ta  those  <rf  wUdi  It  complains,  fl 
not  only  offers  a  standard  to  wUeh  tte 
defendant  has  the  right  to  appeal,  but,  sa 
some  of  those  discharges  sure  above  the  Ii^ 
take  of  St.  Louis,  it  warrants  the  defendant 
in  demanding  the  ttrloteet  proof  that  the 
plaintiff's  own  conduct  doea  not  produce 
the  result,  or  at  least  so  conduce  to  it, 
that  courts  should  not  be  curious  to  ap- 
portion the  blame. 

We  have  studied  the  plaintiff's  statement 
of  the  facts  in  detail,  and  have  perused  the 
evidence,  but  it  Ih  unnecessary  for  the  pur- 
poses of  decision  to  do  more  than  give  the 
general  result  in  a  very  simple  way.  At  the 
outset  we  cannot  but  be  struck  by  the  con- 
sideration that  if  this  suit  had  been  brought 
fifty  years  ego  it  sJmost  necessarily  would 
have  failed.  There  is  no  pretense  that  there 
is  a  nuisance  of  the  simple  kind  that  waa 
known  to  the  older  common  law.  There  ia 
nothing  which  can  be  deteoted  by  the  un> 
assisted  senses, — no  visible  increase  of  filth, 
no  new  smell.  On  the  contrary,  it  is  proved 
that  the  great  volume  of  pure  water  Iran 
Lake  Michigan,  which  is  mixed  with  the 
sewage  at  the  start,  has  Improved  the 
Illinois  river  in  these  respects  to  a  no- 
ticeable extent.  Formerly  it  was  sluggish 
and  ill  smelling.  Now  It  1b  a  comparatively 
clear  stream  to  which  edible  fish  have  r» 
turned.  Its  water  is  drunk  by  the  fisher- 
men, it  is  said  without  evil  results.  Tha 
plaintiff's  ease  depends  upon  an  Inference 
of  the  unseen.  It  draws  the  Inference  from 
two  propositions.  First,  that  typhoid  fever 
has  increased  considerably  since  the  change^  n 
and  that  other*explanations  have  been  dis-J? 
proved  j  and  seoond,  that  the  badllus  of  tf- 
I^old  can  and  does  survive  the  journey  and 
reach  the  intake  of  St.  Louis  in  the  Mis- 
sissippf. 

We  aasnnia  the  now-prevailing  scientifle 
explanation  of  typhoid  fever  to  be  oorrecL 
But  when  we  go  beyond  that  assumption, 
everything  Is  involved  in  donht.  The  data 
upon  which  an  increase  In  the  deaths  from 
typhoid  fever  in  St.  Louis  is  allied  are 
disputed.  The  elimination  of  other  cauaea 
is  denied.  The  experts  differ  as  to  the  time 
and  distance  within  which  a  stream  would 
purify  itself.  No  cose  of  an  epidemic 
caused  by  iofeotion  at  so  remote  a  source 
is  brought  forward  and  the  cosea  which  are 
produced  ara  eontroverted.  The  plaintiff 
obviously  must  be  cautious  upon  this  point) 
for,  if  this  suit  should  succeed,  many  others 
would  follow,  and  It  not  improbably  would 
find  itself  a  defendant  to  a  bill  by  one  or 
more  of  the  statea  lower  down  npon  the  Mis- 
sissippi. The  distanea  which  the  sewage 
has  to  travd  (WT  miles)  Is  not  open  to 
debate,  bat  the  time  of  transit,  to  ba  in- 
ferred from  experimenta  witik  floats,  ia  aa- 
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timated  u  vaijivg  tnm  tight  to  dghtaen 
and  a  half  days,  with  forty-eight  hours 
more  from  intake  to  distribution,  and  when 
coireoted  by  obiervfttioiu  of  bacteria  1e 
gnaUj  prolonged  67  the  defendants.  The 
experinieDta  of  the  defendant'B  experts  lead 
them  to  the  opinion  that  a  typhoid  D&ciilua 
oould  not  survive  the  journey,  while  those 
on  the  other  side  maintain  tlutt  it  might 
live  and  keep  its  power  for  twenty-five  days 
or  more,  and  arrive  at  St.  Louie.  Upon  tjie 
question  at  issue,  whether  the  new  discharge 
from  Chicago  harts  St.  Louis,  there  is  a 
categorical  oontradictioa  between  the  ex- 
perts on  the  two  sides. 

The  Chicago  drainage  eonol  wad  opened 
on  January  17,  1900.  The  deaUis  frran 
typhoid  fever  in  St.  Loui«,  before  and  after 
tl^t  date,  are  stated  somewhat  ditTerently 
in  different  places.  We  give  them  mainly 
from  the  plaintiff's  brief:  1800,  14D;  1891, 
ISfi;  1802,  441;  1893,  21S;  ISH,  171;  1895, 
108;  1898,  108;  18S7,  12S;  1398,  9S;  1899, 
^131;  1900,  IM;  1901,  ISl;  1902,216;  1903, 
g281.  It  is  argued  for  the  defendant  that 
*  Uketinmben  for  the  later  years  have  been 
enlarged  by  earrying  over  cases  which  :' 
earlier  yean  would  have  been  pat  Into 
miscellaneous  column  (intermittent,  remit- 
tent, typho-malaria,  etc,  ete.),  bat  we  a*- 
some  that  the  increase  is  real.  Neverthe- 
less, ecanpaiing  the  lost  four  years  with  the 
earlier  onee,  it  is  obvious  that  the  ground 
for  a  specific  inference  is  very  narrow,  if 
we  stopped  at  this  point.  The  plalntifr  ar- 
gues that  the  increase  must  bo  due  to  (3il- 
eago,  since  there  la  nothing  oorresponding  to 
it  in  the  watersheds  of  the  Missouri  or 
Mississippi.  On  the  other  hand,  ths  de- 
fendant points  out  that  there  has  been 
sneb  enhanced  rate  of  typhoid  on  the  bai 
of  the  Illinois  aa  would  have  been  found  If 
the  opening  of  the  drainage  canal  1 
the  true  cause. 

Both  sides  agree  that  the  detection  of  the 
typhoid  bacillus  In  the  water  Is  not  to 
be  expected.  But  the  plaintiff  relies  upon 
proof  that  such  badlll  are  discharged  into 
the  Chioago  sewage  in  considerable  quanti- 
ties ;  that  the  number  of  bacilli  in  the  water 
of  the  Illinois  is  much  increased,  ineluding 
the  laoilUig  ooli  oommimu,  whieh  is  ad- 
mitted to  be  an  index  of  oontamfnatlon, 
and  that  the  ehemioal  anftlyses  lead  to  the 
some  inference.  To  prove  that  the  tj^hoid 
badllna  eould  make  the  journey  an  experi- 
ment was  tried  with  ths  baoillws  prodi- 
ffioiua,  which  seems  to  have  been  unknc 
or  nearly  unknown,  in  these  waters.  Alter 
preliminary  trials,  in  whioh  these  bacilli 
emptied  into  the  Miasiesippl  near  the  mouth 
of  the  Illinois  were  found  near  ths  St.  Louis 
bttake  and  in  St.  Louis  in  times  vaiying 
from  thiee  days  to  a  month,  one  hundred 


and  seven  bomla  oS  ttie  sama,  nU  le  am- 
tain  one  thousand  mHUm  baotUi  to  tb» 
cubic  centimeter,  were  prat  into  the  drainags 
oanol  near  the  starting  point  on  Novonber 
6,  and  on  December  4  an  example  was  found 
at  the  SL  Louis  intake  tower.  Four  others 
wen  found  on  the  three  following  days,  two 
at  the  tower  and  two  at  the  mouth  of  ths 
Illinois.  As  this  bacillus  is  asserted  to 
hare  about  the  same  length  of  life  In  sun- 
light in  living  waters  as  the  hacUtua  typho- 
aus,  although  it  is  a  little  more  hardy,  the 
experiment  is  thought  to  prove  me  elemauta 
of  the  plaintiff's  case,  although*tha  very!!* 
small  number  found  in  many  samples  ef 
water  is  thought  by  the  other  side  to  indi- 
cate that  practically  no  typhoid  germs 
would  get  through.  It  seems  to  be  conceded 
that  the  purification  of  the  Illinois  by  the 
large  dilution  from  Lake  Michigan  (nine 
parts  or  more  in  ten)  would  increase  the 
danger,  as  It  now  generally  Is  beliered  tiiat 
the  bacteria  of  decay,  the  saprophytsa, 
which  flourish  in  stagnant  pools,  destroy 
the  pathogenic  germs.  Of  oourse,  the  addi- 
tion of  so  much  water  to  the  Illinois  also 
inoreasea  its  speed. 

On  the  other  hand,  the  defendant's  avi- 
denoe  shows  a  rednotion  in  the  cbemieal 
and  bacterial  aeoompaniments  of  pollution 
in  a  given  quantity  of  water,  whidi  would 
be  natural  in  riew  of  the  mixture  of  nine 
parts  to  one  from  Ijske  Miwhtgan,  It  af- 
firms that  the  Illinois  is  better  or  no  worse 
at  Its  mouth  than  it  waa  before,  and  makes 
it  at  least  unoertain  how  much  of  the  prea- 
ent  pollution  is  dne  to  Chicago  and  how 
much  to  BOuroea  further  down,  not  eom- 
plained  of  in  the  bill.  It  oontoids  that  if 
any  bacilli  should  get  tbrougti,  they  would 
be  seattared  and  snfeabled  and  would  do  bo 
haim.  The  defendant  also  seta  against  the 
experiment  wltb  the  fiooiUus  prodtyioaiis  a 
no  leas  striking  experiment  with  typhoid 
germs  suspended  in  t^  Illinois  river  in  per- 
meable soos.  According  to  this  the  doratioa 
of  the  life  of  these  germs  has  been  much  ex- 
aggerated, and  in  that  water  would  not 
be  more  than  three  or  four  days.  It  ia 
suggested,  by  way  of  crittdsm  that  the 
germs  may  not  have  been  of  normal 
strength,  that  the  conditions  were  lees  fav- 
orable than  if  they  had  floated  down  in  a 
comparatively  unchanging  body  of  water, 
and  that  the  germs  may  have  escaped;  but 
the  experiment  raises  at  least  a  serious 
doubt.  Further,  it  hardly  Is  denied  that 
there  is  no  parallelism  in  detail  between  the 
increase  and  decrease  of  ^hoid  fever  itt 
CHiioago  and  St.  Louis.  The  defendants 
experts  maintain  that  tbs  water  of  the  Mis- 
souri is  worse  than  that  of  Hit  Illinois, 
wliile  it  contributes  a  much  loigsr  porUoB 
to  the  Intake.    Tbs  flridenM  ii  my  strong 
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,that  It  Is  tweanur  for  St  Lrala  to  taks 
Rprerentlve  meacnrao,  hf  flUratlon  or  otlier- 
>  wls^  ftgaliut  tlu  dangen  of  toe^plUn* 
tiff*!  own  oreatioD  or  from  other  aource* 
tluui  nilnoli.  What  will  protect  agftluBt 
ona  will  protect  agaiiut  another.  Tbe 
preaenoe  of  esnaea  of  Infectfon  from  ths 
plaintiff's  action  makes  the  oaae  weaker  in 
principle  as  well  aa  harder  to  prove  than 
one  in  which  all  oame  from  a  aingle  umrce. 
Some  BtreM  was  laid  on  the  proposition 
that  Chleaipo  is  not  on  the  natural  water- 
■bed  of  the  Misaissippi,  because  of  a  rise  of 
a  few  feet  between  tiie  Desplaines  and  the 
Chicago  rivers.  We  peroaiTB  no  reaeon 
for  distinction  oa  tills  ground.  The  natural 
features  relied  upon  are  of  the  nnalleet. 
And  if,  under  may  drcumstanoes,  they 
could  affect  the  eas^  it  is  enon^  to  say 
that  IlHnoia  brought  Qiieago  into  the  Mis- 
■iwippi  watershed  In  pursuance,  not  only  of 
its  own  statutes,  but  also  of  tbe  acts  of 
Congrees  of  Mareh  30,  1SS2  {chap.  14,  3 
Stat,  at  L.  eSD),  and  March  2,  1B27  (chap. 
81,  4  Stat  at  L.  234),  the  validity  of  which 
la  not  disputed.  WUeonnn  v.  Dul«th,  90 
U.  a  370,  £4  L.  ed.  aes.  Of  course  these 
acta  do  not  grant  the  right  to  diaobarge 
sewage,  but  the  case  atanda  no  differently 
in  point  of  law  from  a  anit  because  of  tbe 
discharge  from  Peoria  into  the  lUinols,  or 
from  any  other  or  all  the  other  dtlee  on 
the  banks  of  that  stream. 

We  might  go  more  Into  detail,  but  we  be- 
lieve that  we  have  said  enough  to  explain 
bvr  point  of  view  and  onr  opinion  of  the 
evidence  aa  It  atanda.  What  the  future  may 
develop,  of  course  we  cannot  tell.  Bnt  oar 
oonclusion  upon  the  present  evidence  is  that 
the  case  proved  falla  so  far  below  tbe  allega- 
tions of  the  bill  that  It  is  not  brought 
within  the  principles  heretofore  established 
In  the  cause. 
BiU  divmtsaed  without  prtfudtot. 


(aw  u.  8.  sei) 

HEW   YORK,   NBW   HAVEN,   t   HAKT- 
PORD  RAILROAD  COMPANY,  Appt., 

INTERSTATE!  OOMMERCB  COMMIB- 
8I0N.     (No.  24.) 


DITEEtSTATE  COMMERCE  COMMIS- 
SION, Appt., 

CnESAPBAKE  ft  OHIO  RAILWAY  COM- 
PANY, and  New  York,  New  Haven,  k 
Hartford  Railroad  CocnpaQj.   (Na  27.) 


Interatate  earrler  —  andB*  vvefee 
■nees  aafl  dlaoPlmlBatloB^^a  tetaa^ 
state  earrlar  not  empowered  b;  Ita  disrtv 
OF  bj  tnj  IcBlalatlon  eilstlns  st  the  time  «t 
the  adoptlan  of  tlie  act  to  resulsta  commerce 
to  mine  and  market  cosl  violates  tbe  mea- 
ds ta  of  that  act  reaiiectlns  the  mslntensnee 
of  [mbllBhed  rates,  and  Its  prohibitions 
s^alnst  uodae  preferences  and  dl9crlmlna> 
ttoDB,  br  BtlpnJatlnK  to  ■oil  aod  transport 
Goal  at  an  asreed  price,  InHalDcIeDt  to  yield 
Its  pnbllHbed  fre[Kht  rates  atter  deductlnf 
tbe  cost  of  jinrebSHe  bdiI  dellvetr- 

S.  ConiBieroe  —  Federal  recnlBtlom  — 

malntenaiaoe  of  vnltllahed  ratee  br 
Inter  state  carrier  —  vndae  preler- 
enoea  and  dlaertmlnatlan.— Deliveries 
of  coal  br  an  Interstate  carrier  not  em- 
powered to  mine  and  niBrket  cosl  hj  Its  char- 
ter or  by  any  leg!  si  el  Ion  eilBtlux  at  the 
time  of  a*  adoption  of  tbe  set  to  regnlste 
commerce,  under  a  eontract  to  aell  and  ttana- 
part  iDcb  eoal  at  a  stipulated  price,  come 
witbin  tbe  requirement  of  that  act  reepeet- 
luE  the  malnteBsnee  of  pabllihed  rates,  and 
Its  prohibition  B  asalnit  ondoe  preference* 
and  dlBCtlmlnatlOD  whenever,  from  any 
eanse,  the  groes  sum  realized  1«  IneaOelent 
to  yield  tbe  carrier  Its  publlsbed  freight 
rates  after  deducting  the  purchase  price  of 
tbe  cosl  aod  tbe  cost  of  delivery,  slthough 
tbe  contract  may  not  have  been  open  to  that 
objection  when  made. 

S.  atatatea-^onatr action  by  tbe  body 
ebarsed  vrltb  en  force  men  t^^he  pro- 
hibitions of  the  ict  to  rflEuIate  commerc* 
•a  to  rebetee,  favoritism,  and  dlserlmlnatlOD 
having  been  const  med  by  the  Interstate 
~  mmlnlon,  charged  witb  It* 
be  Inapplicable  to  the  freight 
rates  for  coal  charged  by  loterstate  carriers 
empowered  to  mine  and  market  coil  by  their 
ebartera  or  by  leglilatlon  eilstlng  at  the 
time  of  the  adoption  of  that  act,  this  con- 
struction, ifbleh  baa  long  obtained  In  prac- 
tical eiecDtlon,  and  bas  been  Impliedly  lanc. 
tloned  by  the  re-enactment  of  the  statute 
without  alteration  In  tbe  particulars  cob- 
Btrned,  ma  it  be  treated  ai  read  Into  tbe 
■tatote. 

4.  InJnnetlon_«xtent  of  relief— sen- 
eml  injnnfltton.— A  carrier  which  has 
been  adjudged  to  bsve  violated  tbe  act  to 
regulate  commerce  In  a  specific  perllcalar 
mey  be  restrelned  from  forther  like  vlole. 
tloss  of  the  act.  but  ebould  not  be  enjolued 
la  general  tenni  from  vlolatlnc  tbe  act  tA 
the  future  In  any  particular. 


Argued  October  £5,  28,  130B.    Deoided  FA- 
rvary  IS,  1908. 

CROSS  APPEALS  from  the  Circuit  Court 
of  the  United  SUtee  for  the  Western 
Uwtrict  of  Viiginia  to  review  a  decree  en- 
joining an  InterBtate  carrier  from  violating 
prohibitiona  of  the  act  to  regulate  comraeroe 
against  undue  preferences  and  diecrimina- 
tlons.  Uodifled  by  enjoining  the  taking 
of  leaa  than  the  pnblished  tariff  of  freight 
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ntw  by  msaiiB  of  dealing  In  the  pwdiase 
and  Bale  of  ooal,  and  as  modified,  affirmtS, 

S«e  ume  cue  below,  188  Fed.  69. 

The  facta  are  ftatad  In  Uie  opinion. 

±i»i»Umt  Attorney  Generoi  MeBey- 
wAAm  and  Mr.  W.  A.  Day  for  the  Inter- 
•tate  Commerce  Commieiioo. 

Metsra.  Jobn  W.  Donlal,  John  W. 
Griggs,  and  Fred  Harper  for  the  New 
York,  New  Haven,  ft  Hartford  Railroad 
Company. 

Mestrt.  Randolph  HarrlMtn  and  A.  R. 
Long  tor  the  Cheeapeake  k  Ohio  Bailwaj 
Company. 


~    *Ur.  Jnstice  WUto,  ddivered  the  opii 
Ion  of  the  court: 

Following  an  Inquiry,  begun  In  eonee- 
qnence  of  a  complaint  to  It  made,  the  In- 
terstate Commerce  CommlMion,  throvgh  the 
Attorney  General  of  the  United  States,  filed 
nnder  the  act  to  furtlier  regulate  commerce 
(S2  StaL  at  L.  S47,  chap.  708,  U.  S.  Comp. 
Stau  Supp.  IfiOS,  p.  sent),  iu  the  circuit 
eonrt  of  the  United  Statee  for  the  weat- 
wn  district  of  Virginia,  this  proceeding 
agRinBt  the  Chesapeake  A  Ohio  Railway 
Company,  •  a  Virginia  oorporation,  and 
the  New  York,  New  HaTen,  ft  Hart- 
ford Ri^Iroad  Company,  a  corporation, 
of  the  state  of  ConnectleuL  In  this 
opinion  we  shaJl  hereafter  rMpectively 
■peak  of  the  parties  as  the  Commis- 
sion, the  Chesapeake  ft  Ohio,  and  tlie  New 
Haven.  The  petition  averred  that  the  Ches- 
apooko  ft  Ohio  waa  engaged  in  the  carriage 
of  eool  OS  interstata  traffic  between  the 
Kanawha  district  of  West  Virginia  and 
Newport  News,  Virginia,  for  delivery  thence 
to  the  New  Haven,  in  Connecticut,  and 
eharged  that  tba  traffic  .was  being  moved 
at  lees  than  the  published  rates,  and  in 
such  a  way  as  to  produce  a  discrimination 
in  favor  of  the  New  H&vsn  road  and  against 
others,  all  In  violation  of  the  net  to  regulate 
eommerce  and  the  amendments  tiiereto. 
Specifying  the  grounds  of  the  oomptalnt,  it 
wot  alleged  that  In  the  epring  of  1903  the 
Chesapeake  ft  Ohio  made  a  verbal  agree- 
ment with  the  New  Haven  to  sell  to  that 
road  60,000  tons  of  coal,  to  be  carried  from 
iJie  Kanawha  district  to  Newport  Newt, 
and  thence  by  water  to  Connecticut,  for 
deliverj  to  the  buyer  at  $Z.76  per  ton,  and 
that  a  considerable  portion  had  already 
been  delivered  and  the  remainder  was  in 
process  of  delivery.  It  was  averred  that  the 
price  of  the  coal  at  the  mines  where  the 
Chesapeake  ft  Ohio  bought  It  and  the  cost 
of  transportatloQ  from  Newport  News  to 
Connecticut,  would  oggregata  $2.47  per  ton, 
thus  leaving  to  the  Chesapeake  ft  Ohio  only 
•bout  2S  cents  a  ton  for  carrying  the  ooal 
from  the  Kanawha  district  to  Nevrport 
26  a  a— 18. 


News,  whilst  the  published  tariff  tor  lOca 
carriage  from  the  same  distriet  was  flM 

Beferring  to  the  developments  before  the 
Commission,  and  annexing  as  part  thereof  the 
testimony  taken  on  snch  hearing  and  thedocn- 
ments  connected  therewith,  the  petition  fur- 
ther alleged  that  the  Chesapeake  ft  Ohio 
asserted  that,  although  the  total  price 
which  it  received  for  the  coal  covered  by 
the  verbal  agreement  was  less  than  the  total 
outlay  In  delivering  the  coal.  Including  its 
published  rates,  such  fact  did  not  amount  to 
a  dppp.iture  from  the  published  rates,  and 
was  not  a  diBcriminition,  for  two  reasons: 
[- J  First.  Beoause  if  such  differepce  existed,  a> 
l*it  was  a  loss  suffered  by  the  Chesapeake  ft* 
Ohio,  not  from  taking  leas  than  its  pub- 
lished rates,  but  because  it  hod  received 
less  as  seller  than  the  coal  had  cost.  Seo- 
ond.  That  even  if  it  had  not  the  lawful 
right  Uius  to  impute  the  payment  of  the 
price  of  the  coal,  the  Chesapeake  ft  Ohio 
had.  In  fact,  received  much  more  for  the 
coal  than  the  price  in  money  agreed  on, 
because,  at  the  time  the  verbal  agreement 
to  sell  was  made,  the  New  Haven  hod  a 
claim  exceeding  $100,000  against  the  Chesa- 
peake ft  Ohio,  arising  from  a  previous  writ- 
ten contract  to  deliver  coal,  which  was  to 
be  extinguished  by  the  completion  of  tbt 
delivery  of  t^e  coal,  and  this  caused  that 
price  largely  to  exceed  the  cost  of  the  coal 
to  the  Chesapeake  ft  Ohio,  including  Its 
published  rates.  Averring  that  the  prior 
contract  was  In  Itself  void  because  it  also 
embodied  an  agreement  to  take  less  then  the 
published  rates,  and  was  discriminating.  It 
was  charged  that  the  New  Haven  had  en- 
tered into  both  ogreementa  with  the  Chesa- 
peake ft  Ohio,  knowing  that  they  were  in 
violation  of  the  Interstate  commerce  law. 
The  prayer  was  that  the  Chesapeake  ft  Ohio 
and  the  New  Haven  be  made  parties;  that 
both  roods  be  enjoined,  the  one  from  further 
executing  the  verbal  agreement  to  deliver 
coal,  and  the  other  from  seeking  to  enfore* 
it;  that  the  Chesapeake  ft  Ohic  be  enjoined 
from  "accepting  or  receiving  any  rebate,  eon- 
cession,  or  discrimination  in  respect  of  th* 
transportation  of  any  properi^y  in  interstata 
or  foreign  commerce  carried  by  it,"  and  be, 
moreover,  enjoined  from  "doing  anything 
whatever,  whereby  coal  or  any  other 
property  shall,  by  any  device  what- 
ever, be  transported  ...  at  a  less 
rate  than  named  in  the  terlffs  published 
and  filed  1^  such  carrier,  as  is  required  hf 
the  act  to  regulate  cmnmeroe  and  acts 
amendatory  thereof  or  supplementary  ther»- 
to,  or  whereby  any  other  advantage  may 
be  given  or  disoriminatiDn  practised."  And 
that  the  New  Haven  road  "be  enjoined  and 
restrained  from  accepting  or  receiving  any 
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reteta,  eoneoalon,  or  diKrimlnaUoo  la  n- 

■pMt  of  tha  trui^iortKtioii  of  any  proper^ 

.  in  intentaU  or  fordgn  oommerce  earriad  by 

•  'A  prelimlnftry  reBtraining  order  waa  ia- 
■ned,  oonfonnln;  to  the  piayer  of  tha  pati- 
Uon.  The  Chesapeake  &  Ohio  by  ita  answer 
admitted  that  it  liad  mada,  in  the  apring  of 
1S03,  a  verbal  B^fieenient  with  tha  New 
Haven  road  for  about  60,000  tons  of  Eana- 
wha  coal  for  the  price  alleged  in  the  peti- 
tion, to  be  transported  by  it  to  Newport 
NewB,  and  thence  delivered  by  ocean  traua- 
portation  to  the  Kew  Haven  in  Connecticut 
It  was  admitted  that  the  purcbaae  price 
agreed  to  be  paid  waa  leaa  than  the  market 
price  of  <he  coal,  plus  the  published  ratsa 
and  tbe  coat  of  traniportation  and  delivery 
from  Newport  Neva  to  Connaoticut,  but  it 
waa  averred  that  this  was  only  apparently 
the  caae,  becauae  the  contract  to  sell  includ- 
ed theditchargeof  adebtof  about  9100,000, 
arising  from  the  previoua  written  eontract 
to  which  tha  petition  referred.  The  valid- 
ity of  both  the  previoua  written  eontract 
and  the  later  verbal  agreement  waa  averred. 
The  right  of  the  Cheaapeake  ft  Ohio  to  buy 
and  sell  coal,  and  to  impute  any  loaa  on  the 
aale  of  the  ooal  to  itaelf  aa  daaler  inatead 
of  to  itaelf  ai  a  oarriar,  was  averred.  Both 
the  original  omtraet  and  the  one  of  1903 
were  averred  to  have  been  made  in  gooa 
faith,  not  with  Koy  intantion  to  avoid  the 
published  rataa,  and  it  waa  charged  that, 
at  about  Uie  time  the  original  oontract 
waa  made,  arrmngcmenta  had  been  made  by 
tbe  lailroad  for  a  rate  of  transportation 
from  Newport  News  to  Connecticut  which 
would  have  oauaed  the  eontract  price  to  be 
adequate  to  pay  the  market  price  of  the  coal 
and  all  other  charges,  including  the  pub- 
lished rates,  but  that,  subsequently  there- 
to, the  persons  with  whom  this  oontraet 
tor  tranaportatlon  waa  made  had  violated 
their  agreement,  and  that  by  strikes  the 
price  of  coal  had  advanced,  and  ther^y  the 
loas  of  flOO,000  to  the  Cheaapeake  &  Ohio 
woB  occaafoaed. 

The  New  Haven  rood,  in  ita  anawer,  aa- 
serted  ita  good  faith  in  making  both  the 
original  contract  and  the  verbal  agreement 
It  allied  that  by  the  original  contract 
it  was  a  mere  purchaser  of  ooal  from  tbe 
Cheaapeake  t  Ohio,  and  not  a  shipper  over 
« that  road;  that  the  coal  bought  waa  In- 
■  tended  for  Ita  own  uae*in  the  operation  ol 
ita  railroad;  that  it  had  no  knowledge  of 
tha  price  which  the  Chieaapaaka  ft  Ohio 
would  be  obliged  to  pay  for  the  coal, 
tlie  sum  which  it  would  cost  that  road  to 
deliver  it,  and  therefore  had  no  Icnoiriedge 
that  the  total  oost  would  not  equd  the  mar- 
ket price  of  the  cool,  the  oost  of  delivery, 
and  tbe  published  rate  of  the  Cheaapeake  ft 


Ohio.  It  avarred  Oa  mlidltr  of  tt* 
agreement,  tha  legality  of  tbe  debt  af 
(100,000  which  resulted  from  K,  nd 
diarged  that,  taUng  that  debt  into  eonald- 
erstion,  the  sum  which  it  paid  the  Ches»- 
peaka  ft  Ohio  for  tha  coaJ  nnder  the  IMI 
verbal  agreement  largely  exoeeded  the  mar- 
ket price  and  the  cost  of  delivery,  includ- 
ing the  published  rataa  of  the  Chesapeake 
ft  Ohio.  It  denied  that  there  waa  any  de- 
parture from  the  published  rates  or  any  dia- 
crimination,  asserted  that  at  the  time  tha 
original  contract  was  made  the  price  was 
sufficient  to  have  enabled  tbe  Chesapeake 
&  Ohio  to  perform  the  contract  without  loa- 
ing  anything  either  aa  a  aeller  or  aa  a 
carrier,  and  that  if,  in  execution  of  the  con- 
tract, a  condition  arose  where  a  loss  waa 
BuiTerad  by  the  Cheaapeake  ft  Otio  in  either 
capacity,  it  waa  eansed  by  subsequent 
events  whidi  could  not  affect  the  validity 
of  the  contract  when  mada,  and  ea- 
peoially  denied  that  In  any  way,  directly  or 
indirectly,  had  it  Icnowin^y  lant  itaelf  to 
any  discrimination,  or  any  ♦■''■"g  by  tba 
Chwapeaka  ft  Ohio  (tf  leaa  than  Its  published 

The  case  was  heard  on  the  testlmoiv 
taken  in  the  prooeeding  before  the  C(»Hnia- 
(ion  and  the  documents  forming  a  part  of 
tha  same,  and  upon  further  doenmmta  and 
testimony    stipulated    by    counsel. 

For  reaaons  to  whIdi  we  shall  hereaitar 
have  oeeaalou  to  advert,  the  court  held  thai, 
conaldaring  both  the  original  eontraet  and 
the  verbal  agreement  of  1903,  there  waa  no 
violation  of  the  provisions  of  the  2d  and  Sth 
sections  of  the  act  to  r^polate  commeree, 
foriiidding  tha  taking  of  less  than  the  pub- 
lisbed  rates.  [24  Stat  at  L.  S7a,  aiiap.  104, 
U.  8.  Comp.  Stat  igoi,  p.  S1S4.]  Tt,  h<>w- 
ever,  held  that  the  contracts  amounted 
to  an  undue  dieeriminatlon  and  a  violation^ 
of  the  Sd  section  of  tha  ast  The  court,* 
hence,  permanently  enjoined  tlM*C9iesapeaks> 
ft  Ohio  from  discharging  any  obli|patioB 
arising  from  the  original  eontract  of  ISM, 
and  from  further  executing  or  attempting 
to  execute,  in  any  manner  whatever,  directly 
or  indirectly,  the  verbal  agreonent  of  1903, 
and  It  permanently  enjoined  the  New  Havea 
from  asserting  or  attuupting  to  enforce  any 
claim  arising  from  the  oontraet  (tf  ISOO,  or 
in  any  manner,  directly  or  indirectly,  at- 
tempting to  enforce  the  verbal  agreement  ei 
1003.  Thereafter  the  court  denied  a  request 
made  by  the  Commission,  that  Hie  injuno- 
tlon  be  expanded  ao  as.  In  general  terms,  to 
oomnujid  the  Chesapeake  ft  Ohio  perpet- 
ually to  obaerve  in  the  future  Ita  published 

The  New  ^aven  appealed.  Tbe  Commis- 
sion also  prosecuted  a  cross  appeal  because 
of  the  refuaal  of  the  court  to  grant  ita 
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pnyer  to  nuke  Gtb  fnfmuttan  aratnit  tba 
Cheupeake  ft  OUo  goienl  in  ito  nstore. 
Mid  tlut  company,  in  tn  elaborate  and 
Mparftte  printed  argument  in  iti  own  be- 
half, oasailg  tlie  judgment  below  on  tlie 
merits,  and  In  effect  esks  ita  rerenal  en 
the  merite. 

It  is  apparent  from  tlie 
■tated  that,  in  order  to  decide  tbe  issues 
which  arise,  we  may  not  conflne  our  attea- 
tion  to  the  7erbal  agreement  ol  1Q03,  the 
execution  of  which  it  waa  the  immediate 
object  of  the  proceeding  to  enjoin,  but 
must  consider  the  prior  contract  of  18SS, 
•ince  primarily  the  righta.  If  any,  which 
•rose  under  the  verbal  agreement,  are  in- 
extricably involved  in  and  dependent  upon 
the  contract  of  1890.  In  other  words,  tlis 
oontroverey,  aa  considered  by  the  Commis- 
don  on  the  inquiry  by  It  conducted,  and  as 
decided  below,  and  as  here  preaented.  In- 
TOlvee  an  analysis  of  all  the  dealings  under 
^th  contracts,  and  the  legal  rights,  if 
any,  which  arose  from  them.  We  must, 
therriore,  consider  the  aubject  in  this  as- 
pect, and  to  do  so  we  state  at  onee  the  foots 
which  are  admitted  or  whiah  are  nndispnta- 


bly  established,  reserving  such  qucstio 


faet  as  are  in  dispute  for  separate  oonsider- 
otioa  when  we  approach  the  legal  pioposi- 
^  tiona  whiclf  arise  from  the  undisputed  facts. 
«  The  Chesapeake  &  Ohio,  chartered  t^  the 
•  state  of  Virginia, 'operates  a  road  which 
i«aches  both  the  New  River  and  the  Kana- 
wha coal  fields  of  West  Virginia,  and  ex- 
tends to  Newport  News.  The  New  Haven, 
diartered  by  the  state  of  Connecticut,  oper- 
ates a  road  principally  situated  In  New 
England.  On  December  3,  1896,  these  two 
roads  entered  into  a  written  contract,  the 
ana  to  sell  and  the  other  to  buy,  between 
July  1,  IS9T,  and  July  1,  IS02,  not  to  ex- 
«eed  £,000,000  gross  tons  of  bituminous  coal. 


to  Im  tokea  from  the  One  of  tba  Chas^ 
peaks  ft  Ohio  rood;  ddiveries  to  ba  mads 
not  exoeeding  400,000  tons  per  onnma.  Tks 
price  agreed  upon  was  92.TS  per  gross  ton, 
New  ^aven  basis,  settlement  to  be  mode 
monthly.  The  coal  was  to  ba  delivered  by 
the  seller  on  the  line  of  the  New  Haven. 
The  contract  Is  reproduced  in  the  margin.t 
The  Chesapeake  ft  Ohio,  not  in  its  own 
naine,  but  through  others  who  really,  al- 
though not  ostensibly,  acted  for  it,  miode  a 
contract  with  operators  in  the  New  River 
district  of  West  Virginia,  for  the  delivery  to 
it  of  the  coal  to  fulfil  the  contract  which 
hod  been  mode  with  the  New  Haven.  Inco 
oonsequence'of  failure  of  some  of  the  opera-  ? 
tors  to  perform  their  part  of  the  contraot, 
ehongea  were  made  at  various  tinis^  wliioh 
It  is  unneoessary  to  note.  Deliveries  of  the 
ooal  were  made  to  the  New  Haven  as  re- 
quired up  to  the  winter  of  I900-I901, 
when,  because  of  strilMB  and  other  difflsul- 
tiee,  delivery  ceased,  and  the  New  Haven 
bought  coal  in  the  open  market  and  pre- 
sented to  the  Chesapeake  ft  Ohio  a  bill  for 
the  increased  price  which  it  had  paid,  and 
the  Cheupeake  ft  Ohio  paid  9160,000  to  oov* 
er  such  loss.  Subsequently,  in  1902,  further 
strikes  supervened  and  deliveries  again 
ceased,  at  a  time  when  about  60,000  tons 
remained  yet  to  be  delivered.  The  New 
Haven  again  presented  a  bill  for  damages 
amounting  to  9103,000.  Thereupon  the  ver- 
bal agreement  of  1003  woe  made,  by  whleh 
it  was  provided  that  the  shortage  of  60,- 
000  tons  upon  the  original  contract  might 
be  discharged  by  delivery  on  the  part  of 
the  Chesapeake  ft  Ohio  of  that  amount  of 
ooal  from  the  Kanawha  district  at  the  oon- 
tract  price  of  12.70,  and  when  this  delivery 
was  consummated  it  was  agreed  that  the 
Chesapeake  ft  Ohio  would  be  absolutely  re- 


tContract  Uada  between  the  Cbesipeske  A 
OUc  Rallwsr  Cominnr  and  tha  Kew  York, 
Hew  Haven,  ft  asxtCard  BallKiaa  Companr. 

Said  Chesapeake  &  Oblo  Hallway  Companj, 
let  tb*  eooilileratlon  nerelBaftcr  DtenUened, 
hantisr  sxrees  to  fumlib  to  said  railroad  com- 
pany not  to  exceed  2,000.000  sroM  tons  ol  bl- 
tsmlaaos  coal  Irom  Its  line  In  sneh  quantltlet 
montnl;  as  wsnted  from  Joly  1,  1897,  to  jQlr 
1.  1902,  wlthoot  charge  tor  aeammft.  DetW- 
erics  to  be  made  not  ezceeillnc  400,000   tons 


And  said  Chesapeake  A  Ohio  Ballwaj  Com- 
panr farther  axrees  that  all  said  bltnmlncas 
ceal  ehsU  b«  ot  tlte  best  quality,  flrst-doas  In 
every  respect,  and  satlsfactary  to  said  railroad 
company,  and  said  railway  company  has  the 
rW>t  to  (ermlDBte  this  contract  at  any  tlma  If 
ssld  bltnmlnons  coal  be  of  poor  quality,  or 
U  Its  ddlvery  be  uaneeeaaarlly  delayed. 

And  taia  Cbesapeaka  *  Ohio  Hallway  Cem- 
panj  further  eireea  to  deliver  aU  said  bitumin- 
ous coal  to  sold  railroad  oompany  In  Its  bins 


at  such  ports  upon  Ita  Unas  sa  required  by  tbs 
monthly  requlaltlou  of  Its  pnrcbsslni  aient. 

In  eonalderatlan  cf  the  Zaltntul  pertorniance 
by  the  said  Clieaapeake  A  Ohio  Kallway  Com- 
pany of  all  Its  esreements  herein  contained, 
said  railroad  company  sxreee  to  pay  for  lald 
bituminous  coal  st  tha  rate  of  two  snd  seventy, 
five  cne-bandretfai  dollara  per  gross  ton.  New 
Haven  basis,  settlement  to  be  made  monthlir. 
Bold  railway  company  ham  tbe  rlsht  to  can- 
cel any  and  all  portions  of  said  quantity  of  bl- 
tumlDous  coal  remolnlns  nndellrered  an  Jul; 
1,  1M2. 

Witness    the   names    of    the    parties   hereto 
this,  the  Sd  day  of  December,   1896. 

Chesapeake  A  Ohio  Railway  Coupany, 

By  U.  B.  Ingalls,  President 
The  New  York,  New  Hsven,  A  Har^ 
ford  Bailroad  Company, 
&7  C:  IL  Ifellen,  Baeond  Vice  President 
Vol  volne  received,  I  hereby  cuaractee  that 
the  Chasapesks  4  Ohio  Hallway  Company  shall 
not  taU  to  dellm  coal  on  soconnt  of  atrltaa. 
J.  Flerpont  Uortan. 
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Uerod   from   tbe  paTinent  of  tbe  damtge 
elalm  jtut  referred  to. 

At  the  time  this  verbal  agreement  was 
made  the  contract  price  was,  leaving  out  of 
view  the  claim  for  damages.  Inadequate 
to  pay  the  market  price,  ae  admitted  by  the 
pleading,  of  the  coal  plus  the  published 
rates  of  the  Cheuipeake  t  Ohio  to  Newport 
^News,  and  the  charges  thence  to  the  point  of 
«  delivery.     To  put  itself  in  a  position  to  ear- 

■  ry  out  tlie  agreement,* an  individual  who 
represented  the  Chesapeake  &  Ohio  made 
contracts  in  his  own  name  with  the  oper- 
ators in  the  Kanawha  district  to  furnish  the 
desired  coal.  Without  stopping  to  state  the 
particular  methods  of  accounting  by  which 
the  result  was  nin^omplished,  it  is  indisput- 
able that  the  Chesapeake  A  Ohio  bore  the 
loss  arising  from  the  difference  between  the 
contract  price,  the  price  of  the  coal  at  the 
mines,  the  published  rate  to  Newport  News, 
and  the  cost  of  transporting  thence  tn  the 
point  of  delivery. 

Undoubtedly  long  prior  to  the  making  of 
the  first  contract  the  Chesapeake  &  Ohio, 
besides  its  business  as  a  carrier,  bought 
and  sold  coal.  This  business  wns  carried 
on  by  the  company  from  about  1874  up  to 
the  time  of  the  making  of  the  oontract  of 
1806,  as  testified  by  the  president  who  made 
that  contract,  as  follows: 

"The  coal  was  handled  by  a  separate  and 
distinct  department  of  the  railway  company, 
the  mine  operators  delivering  for  on  agreed 
price  at  the  mines  to  the  coal  agent  of  the 
railway  company  all  coal  mined  by  them, 
the  net  result  realized  from  the  selling  price 
of  the  coal  representing  the  freight  earned 
by  the  railway  company." 

And  the  same  official  testified  that  he 
made  the  contract  of  1S96  as  a  continuation 
of  this  system. 

In  1895,  however,  the  state  of  West  Vir- 
ginia passed  "An  Act  to  Prevent  Railroad 
Companies  from  Buying  or  Selling  Coal 
Coke  and  to  Prevent  Discrimination,"  The 
Ist  section  of  this  act  made  it  unlawful 
for  any  railroad  corporation  to  engage  di- 
rectly or  indirectly  in  the  business  of  buy- 
ing and  selling  coal  or  coke.  In  conse- 
quence of  this  act,  prior  to  the  making 
of  the  contract  of  1896,  the  coal  department 
of  the  railroad  was  abolished.  And  it  was 
the  existence  of  the  West  Virginia  statute 
which  caused  the  Chesapeake  &,  Ohio,  when 
It  contracted  with  operators  in  West  Vir- 
ginia to  procure  as  to  both  contracts  the 
ooal  for  delivery  to  the  New  Haven,  to  do  lo 
g  not  in  its  own  name,  but  through  another. 
g      Before  applying  to  these  undisputed  facta 

■  the  legal  question*  arising  for  decision,  we 
must  determine  a  question  of  fact  as  to 
which  there  is  some  dispute;  that  is,  was 
th*  price  at  which  the  Chesapeake  ft  Ohio 


contracted  In  1890  to  Bell  the  eoftl  to  tha 
Xew  Haven  mfflcirait  to  pay  the  cost  of  the 
coal  at  the  mines,  as  well  as  the  expense  of 
deliveiy,  including  the  published  freight 
rateT  Without  stopping  lo  go  Into  th« 
evidence,  we  content  ourselves  with  saying 
that  we  think  the  court  below  correctly  heldt 
that  the  price  was  not  adequate  to  acotnn- 
plish  these  purposes,  knd  that  from  the  in- 
ception of  delivery  under  the  contract,  and 
during  the  whole  period  thereof,  except  for 
a  brief  time,  caused  by  a  lowering  of  tha 
freight  rates,  the  contract  price  was  Inade- 
quate to  net  the  railroad  its  proper  legal 
tariff. 

We  are  brought,  then,  to  determine 
whether  the  oontract  made  in  19Q6  for  the 
2,000,000  tons  of  coal  was  void  because  in 
confiict  witli  the  act  to  r^ulate  commerce 
and  its  amendments.  In  approaching  the 
oonsideration  of  the  act  to  regulate  com- ' 
merce,  ve,  for  the  moment,  put  out  of  view 
the  provisions  of  the  West  Virginia  statute, 
and  its  influence  upon  the  validity  of  the 
contract  made  In  West  Virginia  for  the 
purpose  of  acquiring  the  coal  which  the 
Chesapeake  &  Ohio  had  obligated  Itself  to 
deliver.  We  shall  also  assume,  for  the  pur- 
pose of  the  inquiry,  that  the  Chesapeake 
ft  Ohio,  although  not  expressly  authorlced, 
was  not  prohibited  by  its  Virginia  charter 
from  buying  and  selling  and  transporting 
the  ooal  in  which  it  dealt.  The  rase,  there- 
fore, will  be  considered  solely  in  the  light  of 
the  operation  and  effect  of  the  provisions  of 
the  act  to  regulate  commerce,  and  we  shall 
not  direct  our  attention  to  expressly  de- 
termining whether  the  assertion  by  a  car-' 
rier  of  a  right  to  deal  in  the  products  which 
it  transports  would  not  be  so  repugnant  to 
the  general  duty  resting  on  the  carrier  as  to 
cause  the  exertion  of  the  power  to  deal  In 
the  producte  which  it  transptnts  to  be  un- 
lawful, irrespective  of  statutory  restrfctlonii. 

The  question,  tuerefore,  to  be  decided  is 
this!  Has  a  carrier  engaged  In  interstate 
commerce  the  power  to  contract  to  sell  and^ 
transport  in  completion  of  the  contract  the* 
conunodity'sold,  when  the  price  stipulated* 
in  the  contract  does  not  pay  the  cost  ol 
purchase,  the  cost  of  delivery,  and  the  pub- 
lished freight  rates  T 

The  previous  deciUons  of  this  oourt  oon- 
eeming  the  interstate  commerce  act  do  not 
afford  much  aid  in  determining  this  ques- 
tion. This  Is  the  ease,  because,  although 
that  act  was  adopted  in  18B7,  and  queaUons 
concerning  the  Import  of  the  act  have  been 
often  here,  suoh  questions  have  not  gmer- 
ally  involved  the  operation  and  effect  of 
the  act  concerning  tlie  OMnmand  that  pub- 
lished rat«s  be  adhered  to,  and  the  pro- 
hibitions, against  discrimination,  favorit- 
ism, or  rebates,  but  hare  mainly  ooncerned 
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tta  mMsing  ol  t&e  act  In  otiier  napActi; 
tliat  Is,  InTolved  deciding  vlietlier  powers 
ftiserted  as  to  otlier  subjecte  were  vaiUd 
by  the  act  in  tli«  InterBtato  CommeTM  C«n- 
tniREion. 

There  are  several  leading  ease*  decided  bf 
the  Commiasion,  which  are  relied  upon  by 
the  two  railroads,  directly  relating  to  the 
question  wa  bare  stated,  but,  a^  we  shall 
have  occasion  hereafter  to  weigh  their  Im- 
port, we  shall  not  now  pause  to  analyze 
and  apply  them. 

It  cannot  be  challenged  that  the  great 
purpose  of  the  act  to  regulate  commerce, 
whilst  seeking  to  prevent  unjust  and  un- 
reasonable rates,  was  to  secure  equality  of 
rates  a«  to  all,  and  to  destroy  taToritism, 
tbese  last  being  accomplished  by  requiring 
the  publication  of  tariffs,  and  by  prohibit- 
ing secret  departures  from  such  tariffs,  And 
forbidding  rebates,  preferences,  and  aJl 
other  forms  of  undue  discrimination.  To 
this  extent  and  for  these  purposea  the  stat- 
ute was  remedial  and  is,  therefore,  entitled 
to  receive  that  interpretation  which  reason- 
ably accomplishes  the  great  public  pur- 
pose which  it  was  enacted  to  subserve.  That 
a  carrier  engaged  in  interstate  commerce 
becomes  subject  as  to  such  conunerce  to  thi 
commands  of  tb«  statute,  and  may  not  set 
its  provisions  at  naught  whatever  otherwise 
may  be  its  power  Vhen  carrying  on  com- 
merce not  interstate  in  character,  cannot  In 
reason  be  denied.  Now,  in  view  of  the  posi- 
tive  command  of  the  Sd  section  of  the  act, 
atiiat  no  departure  from  the  published  rate 
"■hall  be  aiade,**'directly  or  indirectly,"  how 
can  it  in  reason  be  held  that  a  carrier  may 
take  itself  from  out  the  statute  in  every  ease 
by  simply  electing  to  be  a  dealer  and  trans- 
port a  commodity  in  that  character!  For, 
«f  course,  If  a  carrier  Das  a  right  to  disro- 
gard  the  published  rates  by  resorting  ' 
particular  form  of  dealing,  it  must  follow 
that  there  is  no  obligation  on  the  part  of  a 
carrier  to  adhere  to  the  rates,  because  doing 
•o  is  merely  voluntary.  The  all-entbracing 
prohibition  against  either  directly  or  ~  ~ 
rectly  cliorgjng  less  than  the  published  rates 
Bhowa  that  the  purpose  of  the  statute  was 
to  maite  the  prohibition  applicable  to  every 
method  of  dealing  by  a  carrier  by  which  the 
forbidden  result  could  be  brought  about.  If 
the  public  purpose  which  the  statute  was 
intended  to  accomplish  be  bome  in  mind. 
Its  meaning  becomes,  if  possible,  dearer. 
What  was  that  purpose!  It  was  to  oom- 
pel  the  carrier,  as  a  public  agwit,  to  give 
«qual  treatment  to  all.  Now  If,  by  the 
mere  fact  of  purchasing  ana  wlIlDg  mer- 
«handise  to  be  transported,  a  carrier  is  en- 
dowed with  the  power  of  disregarding  the 
published  rate,  it  becomes  apparent  that  the 
«UTin  possesses  th«  right  to  treat  the 


en  of  IDce  eommodlUes  by  entirely  dISemft 
rules.  That  is  to  saj,  the  existence  of  snA 
a  power  in  its  essence  would  enable  a  car* 
rier.  It  It  chose  to  do  so,  to  select  the  fa- 
vored persons  from  whom  he  would  buy,  anA 
the  favored  persons  to  whom  he  would  sell, 
thus  giving  such  persons  an  advantage  over 
every  other,  and  leading  to  a  monopolization 
in  the  hands  of  such  persons  of  all  the  prod- 
ucts as  to  which  the  carrier  chose  to  deal. 
Indeed,  the  inevitable  result  of  the  possea- 
slon  if  such  a  right  by  a  carrier  would  be  to 
enable  it,  if  it  chose  to  exercise  the  power, 
to  concentrate  in  its  own  hands  the  prod- 
ucts which  were  held  for  shipmeut  along 
its  line,  and  to  make  it,  therefore,  the  sole 
purchaser  thereof  and  the  sole  seller  at  the 
place  where  the  products  were  to  be  mar- 
keted; in  other  words,  to  create  an  absolute 
monthly.  To  illustrate:  If  a  carrier  may, 
by  l>eccHning  a  dealer,  buy  pToperi?  for 
transportation  to  a  market  and  eliminate 
the  oost  of  transportation  to  such  market,^ 
a  faculty  poasessed  by  no  other  owner  ofg 
the  eommodi^,  it  must'reeult  that  the  car-? 
rier  would  be  In  a  position  where  no  other 
person  oould  ship  the  oommodity  on  equal 
terms  with  the  carrier  in  its  capacity  of 
dealer.  No  other  person  owning  the  com- 
modity being  thus  able  to  ship  on  equal 
terms.  It  would  result  that  the'  owners  «t 
such  commoditj  would  not  be  able  to  ship, 
but  would  lie  compelled  to  sell  to  the  carrier. 
And  as,  by  the  departure  from  the  tariff 
rates,  the  person  to  whom  the  carrier  might 
elect  to  sell  would  be  able  to  buy  at  a  price 
less  than  any  other  person  eonld  sell  for, 
it  would  follow  that  such  person,  so  selected 
by  the  carrier,  would  have  a  monoply  in  the 
market  to  which  the  goods  were  transported. 
And  that  the  result  arising  from  an  ad- 
mission of  the  asserted  power  of  the  carrier 
as  a  dealer  to  disregard  the  published  rates 
oonduoes  immediately,  and  not  merely  re- 
motely, to  the  production  of  the  injurious 
results  stated,  is  not  only  demonstrated  by 
the  very  nature  of  things,  but  is  established 
to  be  the  ease  by  the  facts  indisputably 
shown  on  this  record.  For  here  it  is  un- 
questioned that  the  Chesapeake  &  Ohio,  as 
a  result  of  its  being  a  dealer,  had  become, 
long  prior  to  the  adaption  of  the  interstate 
commerce  law,  and  continued  to  be  there- 
after, up  to  the  passage  of  the  West  Vir* 
ginia  statute  prohibiting  a  carrier  from  deal- 
ing in  coal,  virtually  the  sole  purchaser  and 
seller  of  all  the  eoal  produced  along  the 
line  of  its  road.  That  this  result  was  not 
merely  accidental,  but  was  In  effect  en- 
gendered by  the  power  of  the  carrier  to  deal 
and  transport  a  OMnmodity,  Is  illustrated 
by  the  ease  of  Attj/.  Oen.  r.  Great  Nortkem 
R.  Co.  29  L.  J.  Ch.  N.  S.  794.  In  that  case 
Viae  OhaneelloT  EIndersley  was  called  up<m 
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to  datmnlnfl  iAmOhb  ^**^1pg  In  cotl  by  tlio 
railwftf  oon^Muif  ma  Ql^iil,  becauM  U>- 
eompaUble  with  Its  dutie*  u  k  publie  «»r- 
riar  and  ealenlatcd  ta  inflict  an  injur;  up- 
on the  public.  In  dedding  that  the  aet 
of  Parliament  granting  tite  oharter  to  ope- 
rate the  railwaj  Implied  a  prohibition 
againat  the  eotnpai^a  engaging  in  any  other 
business,  the  rauon  for  the  rule  was  thus 
expresaed  (p.  798) : 
A  "These  large  oompanies,  joint-itock  eom- 
•  paniea  'generally,  for  whatever  purpoae 
established,  and  more  particularly  railway 
eompaniea,  are  armed  with  powers  of  rais- 
ing and  poiseaaing  large  Bums  of  money, — 
large  amounta  of  property, — end  if  they 
were  to  apply  that  money,  or  that  property, 
to  purposes  other  than  those  for  which  they 
were  eonatituted,  they  might  very  much  in- 
jure the  intereats  of  the  pubUe  in  rarlous 

Illustrating  the  danger  to  the  public,  aa 
eatabllahed  by  the  eaae  before  him,  the  Vioe 
Chancellor  said  (p.  TS9) : 

'^ere  we  flsd  this  company,  having  the 
traffic  from  the  north  of  England,  where 
the  great  coal  fields  are  (at  least,  some  of 
the  principal  ooal  fields ) ,  supplying  the 
oonntiy  with  eoel,  or  eapable  of  supplying 
it;  this  company  buys  the  coal,  which  gives 
to  the  company  an  Interest  in  checldng,  as 
much  as  possible,  those  who  will  not  deal 
with  them;  and  it  ia  quite  clear  that  it  ia 
possible,  by  the  mode  in  which  thla  com- 
pany may  (I  will  not  say  has) — but  by 
the  mode  in  which  this  company  may  exer- 
dse  such  powera  as  either  It  haa  or  aa- 
aumea  to  have — this  company  may  get  into 
their  hands  the  trafllc;  that  is,  the  dealing 
In  all  the  coal  In  the  large  districta  sup- 
plying coal  to  the  country.  They  have,  to 
a  considerable  extent,  done  ao,  and  there  is 
no  reason  why  it  should  not  go  on  progress- 
ing. I  observe  that  in  the  eight  { T]  years 
from  18S2  to  18&T,  inclusive,  the  amount  ot 
their  coal  bualnese  has  Inoeaaed  from  73,000 
tone  to  794,000  tona ;  and  there  is  no  reason, 
as  the  affidavits  show,  why  they  should  not — 
there  Is  great  danger  that  they  may — get 
Into  their  hands  the  entire  bnsineas  In  the 
goal  of  all  that  district  of  country.  If  they 
can  do  that  with  r^ard  to  ooal,  what  is 
to  prevent  their  doing  it  with  regard  to 
every  species  of  agricultural  produce  all 
along  the  lineT  Why  should  they  not  be- 
ecme  purchasers  of  com,  of  all  kinds  ot 
beasts,  and  of  sheep,  and  every  ^tedes  of 
agricnltural  produce,  and  become  great  deal- 
ers in  the  supply  of  edibles  to  the  markets 
of  London  and  why  not  every  otber  apeciea 
of  eommodity  that  Is  produced  in  every 
part  of  the  cotmtry  from  which  or  to  which 
their  railway  runs  I  I  do  not  know  where 
It  ta  to  stop.  If  the  argument  on  the  part 


of  tho   empany  ia  to    pnralL    Iboro  1%* 
therefore,*  great  detriment  to  the  Intereata* 
of  the  public,  for  this  reason,  taking  merely 
the  article  of  coal." 

It  la  apparent  that  the  construction  of 
the  statute  which  Is  now  claimed  by  the 
carriers  would,  if  adopted,  not  only  destroy 
its  entire  remedial  efficacy,  but  would  cause 
Uie  provisions  ot  the  statute  to  accentuate 
and  multiply  the  very  wrongs  which  it  was 
enacted  to  prevent. 

Without  a,  statutory  requirement  as  to 
puhlieation  of  rates  and  the  imposition  of  » 
duty  to  adhere  to  the  rates  as  published. 
Individual  action  of  the  shippers,  as  between 
themselvea  and  in  their  dealings  with  the 
carrier,  would  have  fuU  play,  and  therdty 
every  ehlpper  would  have  the  opportunity 
to  procure  such  concessions  as  might  reauli 
from  favorltiem  or  otber  causes.  Interpret- 
ing the  prohibitions  of  the  statute  aa  it  !■ 
contended  they  ehould  be.  It  would  follow 
that  every  Individual  would  be  bound  by 
the  publiehed  tariff,  and  the  carrier  alone 
would  be  free  to  disregard  it  Thus  tbo 
statute,  whilst  subjecting  the  public  to  the 
prohibitions,  would  exempt  the  carrier,  and 
would  thereby  enormously  increase  the  op- 
portunitfea  of  the  latter  to  do  the  wrongs 
which  the  stotuto  was  enacted  to  prevent. 

And  the  considerations  previously  stated 
serve  alao  to  demonatrato  that  the  prohiU- 
tions  ot  the  act  to  regulate  commerce  con- 
cerning "undue  or  unreasonable  preferenco 
□r  advantage,"  "undue  or  unreasonable 
prejudice  or  disadvantage,"  and  nnjust  dla- 
crlmtnatfon,"  are  In  conflict  with  tho 
aaserted  right  of  a  carrier  to  become 
a  dealer  in  commodities  which  It  trans- 
ports, and,  as  euch  dealer,  to  sell  at 
a  price  less  than  the  cost  and  the 
published  rates.  Certain  also  is  it,  when  the 
reasons  previously  stated  are  applied  to 
those  prohibitions  of  the  statute,  the  poe- 
aession  ot  the  power  by  a  earner  to  deal 
in  merchandise  and  to  sell  and  transport  at 
lees  than  published  rates  would  not  only 
destroy  the  remedy  intended  to  be  afTorded 
by  the  provisions  In  question,  but  would 
cause  the  stetute  to  fructify  the  growth  of 
the  wrongs  which  it  was  Intended  to  ex* 
tirpate.  In  a  general  sense  the  considera- 
tions whieh  we  have  previously  stated,^ 
moreover,  dispose  of  all  the  eontentionaa 
*urged  at  bar  to  estobliah  the  right  of  the* 
carrier  to  beoome  a  dealer  under  the  cir- 
eumstettcca  stated.  Even  although  it  may 
give  rise  to  some  repetition,  we  more  par- 
ticularly notice  the  various  contentions. 

(a)  It  la  said  that  when  a  carrier  sella 
an  article  which  It  has  purchased  and  trans- 
ports that  article  for  delivery.  It  la  both  a 
dealer  and  a  carrier.  When,  therefore,  the 
price  reoeived  for  the  commodity  ia  adequate 
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to  pkj  the  pabllsbed  frd^  nto  Mid  waata- 
thing  OT«r,  the  eomiiuuid  of  the  atatate  aa  to 
adherence  to  the  publUhed  ratM  is  eompUed 
with,  becftuH  the  price  will  bo  inqtuted  to 
tha  freight  rate,  uid  the  Iom,  If  any,  attrib- 
uted to  the  oompaD]'  in  ita  oapacit;  as 
dealer,  and  not  u  a  carrier.  Thia  eimplj 
aaaerta  the  propoaition  whjoli  we  have  dis- 
poead  of,  tliat  a  carrier  pOBseaaea  the  power, 
by  the  torm  in  wttidh  he  deali,  to  render 
the  prohibitiona  of  the  act  iaeffeetiTe,  since 
It  impiiee  the  riglit  of  a  carrier  to  ahut  off 
inqniiT  aa  to  the  real  result  of  a  particular 
tianaactjon  on  the  pnbliab«d  ratea,  and 
thereby  to  obtain  the  power  of  diaregarding 
the  prohibitiona  of  the  atatute. 

(b)  It  is  Bftid  that,  aa  in  the  case  in  hand, 
Ifc  iB  abown  that  there  wBa  no  intention  oa 
the  part  of  the  carrier  in  making  tlie  sale 
<rf  tbe  coal  to  Ticdate  the  prtdiibitiona  of 
the  atatat«,  and,  oa  the  contrary,  aa  the 
proofs  ahowa  an  arrangemant  made  by  the 
CMTiar  for  transporting  the  ooal  from  New- 
port News  to  Connecticut,  which,  if  it  had 
been  carried  ont,  would  bare  provided  for 
the  full  publiabed  rate,  therefore  an  honest 
oMtraet  made  by  the  carrier  ahould  not  be 
•trieken  down  becauae  of  thinga  over  whldh 
the  carrier  had  no  controL  The  propoaition 
1iito1t«b  both  an  unfounded  aasumption  of 
fact  and  an  nnwarraoted  implicatiou  of  law. 
It  la  true  the  ooart  below  found  that  the 
proof  did  not  justify  the  inferanoe  that  the 
Chaaapeakc  k  Oldo  had,  in  18&6,  made  the 
eontract  to  eell  th«  coal  to  the  New  Ha*en 
with  the  porpoae  of  Kvoiding  a  compliance 
with  the  published  rates.  But  in  this  con- 
duaion  of  fact  wa  cannot  agree,  Whilat 
t,  it  may  be  that  the  proof  eatabliahca  that 
a  the  omtraet  for  Uie  sale  of  eoal  was  not 
•  made  aa  a  mere  devise*  for  avoidii^  the 
operation  of  the  atatute,  we  think  the 
proof  leaves  no  doubt  that,  in  mak- 
ing Uie  contract  in  qneation,  the  Chesa- 
peake &  Ohio  waa  wholly  indifferent  to 
and  did  not  eonoem  itaell  with,  the  prohi- 
bitions of  the  statute,  of  which,  of  course. 
It  must  be  assumed  to  have  had  full  knowl- 
edge. A»  we  have  aeen,  the  president  ol  the 
Chesapeake  A  Ohio,  by  whom  the  corpora- 
tion waa  represented  in  making  the  eontract, 
expreesly  testified  that  from  the  b^inning 
that  corporation  bad  pursued  the  policy  of 
acquiring  all  the  coal  mined  on  its  line, 
and  sold  it,  relying  upon  the  net  result  of 
such  sales  for  its  freight  compensation,  and 
that  the  particular  contract  waa  made  in 
continuation  of  that  poli^.  We  find  it 
impoaalble  to  conclude,  from  tbe  proof,  that 
the  GhesapeaJcfl  &  Ohio  could  have  made  a 
contract  for  bo  large  an  amount  of  coal,  to 
be  delivered  over  so  long  a  period,  without 
taUng  into  view  the  eiiating  prices  and  tbe 
ooat  neoeasarily  to  be  occarionad  by  tlw  de- 


livery of  the  coal,  U  the  full  poMUied 
freight  ratea  were  to  be  realiied.  Indeed, 
the  proof  leaves  no  doubt  upon  our  minds 
that,  in  wiaMng  the  contract,  *-^*  Cheaapeake 
&  Ohio  sought  to  accomplish  results  which 
It  deemed  beneficial  by  mcana  which  it  con- 
aldered  effectual,  even  although  resort  to 
auoh  meana  was  prohibited  by  the  interstate 
commerce  act  In  other  words,  we  think  It 
Is  eatablisht^  beyond  doubt  that,  desiring  to 
atimnlate  the  production  of  cool  along  ite 
line,  and  thereby,  aa  it  conceived,  to  in- 
creaae  the  carriage  of  that  commodity,  and 
to  beneflt  the  railroad  and  those  living  along 
ita  line  by  the  refiez  prosperity  wbioh  it 
waa  deemed  would  arise  from  giving  a  stim- 
ulus to  an  industry  tributary  to  the  rail- 
road, the  Cheaapeake  &  Ohio  bought  and 
sold  the  eoal  without  reference  to  whether 
the  net  reault  to  it  would  realize  its  pub- 
lished rates.  And  it  would  seem  that  thia 
meana  of  stimulating  the  industry  in  quea* 
tion  was  resorted  to  instead  of  attempting 
to  bring  about  the  same  result  by  a  lower- 
ing of  the  published  rates,  because  to  have 
so  done  would  have  engendered  disparity 
between  coal  rates  and  the  tariff  on  all  the^ 
other  articles  contained  in  the  same  elassifl-g 
cation,  and  would*besideB  have  caused  other* 
and  competing  roads  to  make  a  similar  re- 
ducticm  on  tbe  published  rates,  and  ther^ 
would  have  frustrated  the  very  advantage 
to  itself  and  those  along  ite  liuM  which  the 
Chesapeake  ft  Ohio  deemed  it  waa  bringing 
about  by  the  method  pursued.  That  is  to 
say,  wo  think  it  is  shown  that  the  mode  of 
dealing  adc^ted  was  simply  the  result  of 
a  dlsr^ard  by  the  Chea^ieake  k  Ohio  of 
the  economic  conceptions  upon  which  the  in- 
terstate commerce  law  rests,  and  a  substi- 
tution in  their  stead  of  the  conceptions  of 
the  Chesapeake  ft  Ohio  as  to  what  was  best 
for  itself  and  for  the  public  Further,  as 
the  prehlbitiou  of  the  interstate  com- 
merce act  is  ever  operative,  even  if  the  facta 
established  that  at  the  psrttcnlar  time  the 
contract  was  made,  considering  ths  then  cost 
of  eoal  and  other  proper  items,  tbe  net  pub- 
lished tariff  of  rates  would  have  been  real- 
ized by  the  Chesapeake  ft  Ohio  from  the 
contract,  which  is  not  the  case,  it  is  ap- 
parent that  tbe  deliveriea  under  the  con- 
tract came  under  the  prohibition  of  the 
statute  whenever,  for  any  cause,  aueh  as  the 
enhanced  cost  of  tbe  coal  at  tbe  mines,  an 
inereaae  in  the  cost  of  the  ocean  carriage, 
etc,  the  gross  sum  realized  was  not  sufB- 
clent  to  net  tbe  Chesapeake  ft  Ohio  its  pub- 
lished tariff  of  rates.  This  must  be  the 
case  In  order  to  give  vitality  to  the  prohi- 
bitions of  the  interstate  commerce  act 
against  the  acceptance  at  any  time  by  a 
carrier  of  less  Uian  its  published  rates.  We 
aay  Ols  because  we  think  It  obvious  that 


UignzeaoyCOOgIC 


SS  StlPB£UB  CODBT  BEPOBTER. 


Oct.  Thk, 


nuh  proMbltjoiu  would  be  render«d  wholly 
InaffeoUva  hy  doddlng  thttt  a  carrier  may 
avoid  those  protiibitioiu  by  makiiig  a  con- 
traot  for  th«  sale  ot  a  aommodity  stipu- 
lating, for  the  payment  of  a  fixed  price  in 
Uie  future,  and  thereby  acquiring  th«  power 
during  the  life  of  the  contract  to  eontioue 
to  execute  it,  although  a  violation  of  the 
act  to  regulate  commerce  might  arise  from 
doing  so.  Besides,  all  the  contentions  just 
noticed  proceed  upon  the  mistaken  legal 
conception  that  the  application  of  the  statu- 
tory prohibitions  depends  not  upon  whether 
the  effect  of  the  acts  done  is  to  violate  those 
prohibitions,  but  upon  whether  the  carrier 

ft  intended  to  violate  tue  statute. 

?  '(c)  It  is  urged  that  if  the  requirement 
ol  the  act  to  regulate  commerce  as  to  the 
maintenance  of  published  rates  and  the 
prohibitions  of  that  act  against  undue  pref- 
erences and  discriminations  be  applied  to  a 
carrier  when  engaged  in  buying  and  aelling 
a  conimodity  which  it  transports,  the  sub- 
•tantial  effect  will  be  to  prohibit  the  ear- 
rier  from  becoming  a  dealer  when  no  such 
pr<Aibition  is  expreased  in  the  act  to  r^u- 
late  commerce,  and  hence  a  prohibition  will 
be  implied  which  should  only  result  from 
express  action  by  Congress.  Granting  tho 
premise,  the  deduction  is  unfounded.  Be- 
cause no  express  prohibition  against  a 
rier  who  engages  In  interstate  oomn: 
becoming  a  dealer  In  oommodities  moving  in 
such  canuneree  is  found  in  the  act,  It  does 
not  follow  that  the  provisions  which  are 
expressed  in  that  act  should  not  be  applied 
and  tM  given  their  lawful  effect.  Even, 
therefore,  if  the  re-ult  of  applying  the  pro- 
hibitions as  we  have  interpreted  them  will 
be  practically  to  render  it  difficult,  if  not 
impossible,  for  a  carrier  to  deal  in  commodi- 
ties, this  affords  no  ground  for  relieving 
us  of  the  plain  duty  of  enforcing  the  pro- 
visions of  the  statute  as  they  exist  This 
conclusion  follows,  since  the  power  of  Con- 
gress to  subject  every  carrier  engaging  in 
interstate  commerce  to  the  regulations  which 
it  has  adopted  is  undoubted. 

But  it  is  in  effect  said,  conceding  tWs 
to  be  true  ns  an  original  question,  the  pro- 
hibitions of  the  act  ought  not  now  to  be 
Interpreted  as  applying  to  a  carrier  who  is 
a  dealer  In  commodities,  because  of  an  ad- 
ministrative construction  long  since  given 
to  the  act  by  the  interstate  conunerco  com- 
mission, tho  body  primarily  charged  with 
Its  enforcement,  and  which  has  become  a 
rule  of  property,  affecting  vast  interests, 
which  should  not  be  judicially  departed 
from,  especially  as  such  construction,  it  is 
•aeerted,  has  been  impliedly  sanctioned  by 
Congress  by  frequently  amending  the  act 
without  changing  it  in  this  particular. 
Passing,  for  the  present,  the  legal  condn- 


don,  Irt  ns    flist    ascartala    wlwtlwr    Uw 
premise  itself  la  well  founded.     The  two^ 
rulings  of  the  Iiit«ratat«  Commeres  Cknn>  S 
mission  upon  whieh*the  premise  ia  baaed? 
are  Haddork  v.  Delatcare,  L.  A  W.  R.  Co, 
4  I.  a  C.  Rep.  286,  3  Inters.  Com.  Rep.  302, 
and  Coxe  Bros,  v.  Lehigh  Valley  R.  Co.  4 
I.  C.  C.  Rep.  B35,  S  InUrs.  Com.  Rep.  4«0, 
decided  respectively  in  1890  and  1891. 

Without  going  into  detail,  we  content 
ourselves  with  saying  that  in  both  of  the 
cases  complaints  were  mode  to  the  Intei^ 
state  Commerce  Commission  concerning  th9 
defendant  railroads,  and  it  was  charged  that 
whilst  acting  as  common  carriers  they  were 
dealing  In  coal,  and  as  a  result  violating 
the  prohibitions  of  the  interstate  commeroe 
act  as  to  ratea  and  undue  preferences  and 
discriminations.  It  was  shown  in  both  cases 
that  the  carriers,  prior  to  the  adoption  of 
the  interstate  commerce  act,  were  author- 
ized by  their  charter*  or  legislative  author- 
ity  to  carry  on  both  (he  business  of  min- 
ing and  selling  the  coal  so  mined,  and  trans- 
porting the  oamb  to  market  Indeed,  It 
was  found  in  both  cases  that  the  functions 
of  producing  and  transporting,  as  author- 
ized, were  ao  interblended  that  it  was  im- 
possible to  separate  one  from  the  other. 
Whilst  ft  is  true  that  in  both  of  the  oases 
it  was  also  shown  that  the  earners  bought, 
sold,  and  transported  some  coal  which  was 
not  produced  in  the  mines  which  they 
owned,  this  fact  was  eridently  treated,  in 
view  of  the  other  circumstances  of  the  ease, 
as  of  minor  importance,  since  the  commin- 
gled powers  of  producing,  selling,  and  trans- 
porting were  alone  made  the  basis  of  the 
conclusion  reached  by  the  Commission  aa 
to  the  character  of  relief  which  could  be 
afforded.  Solely  in  view  of  the  lawful  pow- 
er of  the  earriers  to  mine,  sell,  and  trans- 
port, existing  before  the  passage  of  the  aet 
to  regulate  commeroe.  the  Commission  de- 
cided that  its  authority,  under  that  statuts 
and  under  the  circumstances  of  the  case,  waa 
eonfinod  to  eompelling  the  exaction  of  rates 
whfob  were  Just  and  reasonable.  The  fact 
that  the  rulings  in  the  two  cases  just  re- 
ferred to  were  solely  placed  upon  the  pe- 
culiar powers  of  the  defendant  corporations 
possessed  by  them  prior  to  the  passage  of 
the  interstate  oommerce  act  was  pointed  out 
by  the  Commission  in  Be  ^  legtd  Unlawful^ 
Ratet,  7  I.  C.  C.  Rep.  33.  In  that  case.  In  s 
"deciding  that  the  defendant  carrier  was? 
witiiout  power  to  purchase  grain  tor  the 
purpose  of  securing  the  right  to  transport 
it,  and  thus  evade  the  law  which  would 
have  applied  to  its  transportation  hod  it 
been  owned  by  any  other  party,  the  Com- 
mission, in  distinguishing  the  ease  before  It 
from  the  Baddoek  and  Com  Srot.  Oatn, 
said  (p.  SB)  i 
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ThoM  tatm  art 
tiiia.  In  both  the 
ihs  ovmer  of  oxtansive  coal  fields,  and  in- 
dead  it  bad  become  a  common  carrier  largely 
for  the  purpose  of  transporting  the  prod- 
uot  of  those  mines  to  marlcet.  This  state 
of  things  existed  before  the  passage  of  the 
act,  and  had  no  reference  to  the  act. 
leas  the  carrier  was  permitted  to  transport 
its  coal,  the  reault  would  be  in  effect  the 
confiscation  of  its  property;  and  to  order 
It  to  charge  itaelf  with  a  particular  rate 
would  merely  result  in  a  matter  of  book- 
keeping.  Under  these  drcumstauoes  it  wmi 
lield  that  the  only  remedy  was  to  inquire 
whether  the  rate  diarged  tiie  complainant 
was  a  reasonable  one." 

Now,  without  at  all  intimating  that,  as 
an  original  question,  we  would  concur  fn 
the  view  expressed  in  the  case  last  cited, 
that  to  have  applied  the  act  to  r^ulate 
-eommerca,  under  proper  rules  and  reguli 
tions  for  the  segregiition  of  tne  business  of 
producing,  selling,  and  transporting,  as  pre- 
«ent«d  in  the  Eaddoek  and  Ooae  Broi.  Ca»M 
would  have  been  conRacatory,  and  without 
Teviewing  the  rulings  made  by  the  Inter- 
state Commerce  Commission  In  those  cases, 
and  adhered  to  by  that  body  during  the 
many  years  which  hare  followed  those  deci- 
sions, we  concede  that  the  Interpretation 
given  by  the  Commission  in  those  cases  to 
the  act  to  regulate  commeroe  Is  now  bind- 
jng,  and,  as  restricted  to  the  precise  condi- 
tions which  were  passed  on  in  the  oases 
referred  to,  must  be  applied  to  all  strictly 
identical  eases  in  the  future;  at  least,  until 
Congress  has  legislated  on  the  subject.  We 
make  tliis  concession  because  we  think  we 
are  constrained  to  so  do,  in  consequence 
of  the  familiar  rule  that  a  construction 
0  made  by  the  body  charged  with  the  enforce- 
^ment  of  a  statute,  which  construction  has 
*  long  obtained  in  practical  *  execution,  and 
has  been  impliedly  sanctioned  by  the  re- 
enactment  of  the  statute  without  alteration 
in  the  particulars  construed,  when  not  plain- 
ly erroneous,  must  be  treated  aa  read  into 
Uke  statute.  Especially  do  we  think  this 
rule  applicable  to  the  case  in  hand,  because 
of  the  nature  and  extent  of  the  authority 
conferred  on  the  Commission  from  the  be- 
ginning oonceming  the  prohibitions  of  the 
Act  as  to  rebates,  favoritism,  and  discrimi- 
nation of  all  kinds,  and  particularly  in  view 
of  the  repeated  declarations  of  the  court 
that  an  exertion  of  power  by  the  Commis- 
sion eoneerning  such  matters  waa  entitled 
to  great  weight,  and  was  not  li|^tiy  to  ht 
interfered  with.  The  eoncessions  thus  made, 
however,  are  wholly  irrelevant  to  the  case 
tiefore  us.  This  follows  ainoe  the  Chesa- 
peake ft  Ohio  waa,  neither  by  its  eharter 
nor  bj  legislative  grant  existing  at  the  time 


of  the  adoption  of  tba  not  to  regnlaia  wm^ 
meros^  possessed  o(  the  commingled  attrb 
bntes  of  carrier  and  producer,  whicl)  wu 
the  oontrolling  consideration  in  tha  dedalDna 
made  in  the  Haddock  and  Cove  Bros.  Oaam, 

Concluding,  therefore,  that  both  the  etm- 
tracts  made  by  the  Chesapeake  ft  Ohio  with 
the  New  Haveu  were  contrary  to  public 
policy,  and  void  because  in  conflict  with 
the  prohibitions  of  the  act  to  regulate  coni- 
meree,  it  obviously  ioliows  that  such  con- 
tract* were  not  susceptible  of  being  enforced 
by  the  New  Eaven,  and  afforded  no  legal 
baaia  for  a  claim  of  the  New  Haven  against 
the  Chesapeake  ft  Ohio,  and  therefore  tlM 
oourt  below  waa  correct  in  so  decidii^. 

This  leaves  only  for  consideration  the 
queetion  raised  by  the  cross  appeal  of  tha 
Interstate  Commerce  t^mmission.  Tttat 
proposition  Is  thus  stated  in  Um  flrat  ot 
the  assignments  of  error  filed  on  behalf  ol 
the  Commission; 

"That  the  circuit  court  of  the  United 
States  for  tha  western  district  of  Virginia, 
after  finding  that  the  claim  of  the  New 
York,  New  Haven,  ft  Hartford  Railroad  Com- 
pany against  the  Chesapealce  k  Ohio  Kail- 
way  Company  for  9103,910.09,  asserted  as 
damages  arising  from  a  partial  nonper-^ 
formanoe  by  said  railway  oompany  of  a  con-  e 
tract  of  December  3,  1896,  setTout  in  tha> 
record.  Is,  as  to  the  whole  of  said  claim 
and  interest  thereon,  an  illegal  and  unen- 
forceable claim,  and  after  finding  that  tha 
verbal  agreement  between  said  companies, 
made  in  April,  IB03,  and  set  out  in  said 
record,  whereby  said  railway  company  un- 
dertook to  furnish  to  said  railroad  company 
59,eQ6  tons  of  coal,  to  be  transported  from 
West  Virginia  to  Newport  News,  Virginia, 
over  the  lines  of  said  railway  oompany,  and 
thence  transported  by  vessels  to  certain 
New  England  ports,  said  ooal  to  be  deliv- 
ered at  said  ports  at  the  price  of  9^76  per 
ton.  New  Haven  basis,  to  be  an  Invalid  and 
illegal  agreement;  that  said  court  merely 
enjoined  and  restrained  the  said  Chesapeake 
ft  Ohio  Kailway  Company,  its  officers, 
agents,  and  employeea  from,  in  any  manner, 
direct  or  indirect,  executing  or  performing, 
or  attempting  to  execute  or  perform,  either 
said  contract  of  December  3,  1896,  or  said 
agreement  of  April,  1903,  arid  from  in  any 
manner  discharging  or  satisfying  any  obli- 
gation or  seeming  obligation  arising  from 
said  agreements  or  either  of  them,  or  aris- 
ing from  any  arrangement  or  agreement 
made  in  lieu  of  said  agreements,  or  either  of 
them;  whereas  said  court  should  have  fur- 
ther enjoined  and  restrained  the  Chesapeake 
A  Ohio  Sailway  Company  from  giving  ta 
said  railroad  company,  or  to  any  other  poi- 
■on,  firm,  or  oompany,  any  undue  or  unrea- 
sonable advantage  or  preference,  and  should 
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farUiar  hxn  nttninai  uid  oijolnad  tha 
ChaBBpaake  A  Ohio  KaJlwuj  Compkny  from 
tranaporUng  ooal  (lom  one  itata  to  or 
through  viy  othar  atate  for  ths  Naw  York, 
New  Ebvan,  &  H&rtford  Rsilroad  Company, 
or  for  any  firm,  penon,  or  oompany,  at  a 
Icai  rat«  than  the  duly  eabiblished  freight 
rate  of  the  aaid  railway  cmnpany  in  force 
at  the  time,  and  from  furthar  tailing  to 
obaerve  its  pnbliahed  tariffa,  or  from  giving 
to  the  aaid  New  York,  New  Haven,  A  Hart- 
ford Railroad  Company,  or  to  any  person. 
Arm,  or  company,  in  any  manner  whatso- 
ever, at^  nndoe  or  unreaaonable  preferenoe 
or  advantage;  and  aaid  decree,  entered  by  the 
court  on  the  IMh  day  of  February,  1004, 
^  in  addition  to  the  provlsfons  thereof,  ehoold 
^  have  enjoined  and  raatrained  the  fiew  York, 
"  New  Haven,  ^'Hartford  Railroad  Company 
and  ita  otllcen  and  agenta  from  aeeldng  or 
aeoeptjng.  In  any  manner,  any  direct  or  in- 
direct rebate  of  the  duly  establlahed  freight 
ratea  of  the  Cheaapeaks  ft  Ohio  Railway 
Company  on  any  interitato  commeroe,  and 
from  seeking  or  accepting  in  any  manner 
from  aaid  railway  company  any  imdne  or 
unreasonable  preference  or  advantage." 

The  contention,  therefore,  ii  that,  when- 
ever a  carrier  has  been  adjudged  to  have 
violated  the  sot  to  regulate  commerce  in 
any  particular.  It  ia  the  duty  of  the  court, 
not  only  to  enjoin  the  carrier  from  further 
like  violations  of  the  act,  but  to  oommand 
it  in  general  terms  not  to  violate  the  act 
In  the  future  in  any  particular.  In  other 
words,  the  proposition  it  that,  by  the  effect 
of  a  judgment  against  a  carrier  concerning 
a  speciflc  violation  of  the  act,  the  oarriei 
ceases  to  be  under  the  protection  of  the 
law  of  the  land,  and  must  thereafter  con- 
duct all  its  businsas  under  the  jeopardy  of 
punishment  for  contempt  for  violating  a 
general  injunction.  To  atate  the  proposition 
ia,  we  think,  to  answer  it.  Stcrift  d  Co.  v. 
United  States,  196  U.  S.  375,  49  L.  ed.  GIS, 
B5  Sup.  Ct.  Rep.  278.  The  contention  that 
the  cited  case  is  inappoeiti  because  it  did 
not  concern  the  act  to  regulate  commerce, 
but  involved  a  violation  of  tbe  antitrust 
act,  we  think  is  also  answered  by  the  mere 
statement  of  the  proposition.  The  require- 
ment of  the  act  to  regulate  commerce,  Uiat  a 
court  shall  enforce  an  observance  of  the 
•tatut«  against  a  carrier  who  haa  been  ad- 
judged to  have  violated  ita  provisions,  in 
no  way  give*  oonntenance  to  the  assumption 
that  CoDgrese  intended  that  a  court  ahould 
issue  an  injunction  of  such  a  general  ohar- 
aoter  aa  would  be  violative  'of  the  most  ele- 
mentary  principles  of  justice.  The  injunc- 
tion which  waa  granted  in  the  case  of  R» 
Deb*,  1&8  U.  S.  6S4,  39  L.  ed.  1092,  IS  Sup. 
Ct.  Rap.  SOO,  waa  not  open  to  such  an  ob- 
jection, aa  its  terma  were  no  broader  than  the 


eonaplraey  wUdi  tl  waa  tt»  ytiXfOM  of  fk* 
pro  seeding  to  restrain.  To  aeeeda  to  Oa 
doctrine  relied  opon  would  compel  na,  under 
the  guiae  of  proteeting  freedom  of  oommere^ 
to  announce  a  rule  which  would  be  deatras- 
tivB  of  the  fundamental  liberties  of  the  dti- 

As  the  eonrt  below  did  not  decide  that  theo 
2d  and  Sth*sect{ons  of  the  act,  relating  to* 
the  maintenance  of  rates,  had  been  violated, 
the  injimetiou  by  it  issued  was  not  made 
aa  directly  reaponsive  to  the  oommands  of 
the  statute  on  that  subject  as  we  think  It 
should  have  been.  We,  therefore,  conclude 
that  the  injunction  below  should  be  modified 
and  enlarged  by  perpetually  enjoining  the 
Chesapeake  &  Ohio  from  taking  lesa  than 
the  rates  flzed  in  its  published  tariff  of 
freight  rates,  by  means  of  dealing  in  the 
purchase  and  sale  of  coal.  And,  a*  thv 
miodified,  Iha  deoret  helow  ia  afjirmei. 


DETHOIT    TIMBER    A    LUMBEB    COM- 
PANY«( oL  (No.  lOa.) 


UNITED  STATES.  (No.  16B.) 

1.  PaUlB  Iaii<a— bosa  flde  parekaae»~ 
oonstraellve  ■otlcev— A  purcbaser  of  tli* 
property  of  a  lumber  componr  U  oat  charged 
with  tbe  knowledge  of  ttie  wroasfal  char- 
acter, aa  agaiaat  the  Federal  government, 
of  certain  conveTancea  of  ataiiaing  timber, 
wblch  mlgbt  have  beeo  galoed  by  a  seareb- 
Ing  iDTeBtliatloa  of  the  books  and  paper* 
turned  over  b;  tbe  lumber  campuiy  ai  btI- 
deace  at  Its  tltlea.  where  there  were  no  elr> 
cuDUtanees  disci osed  which  cast  suspldui 
upon  those  titles. 

3*  Pnlillc  lands— bona  llde  piircbaaer  At 
timber  lands — pnroliaae  after  pateat— 
relation, — k  purchaser  Irom  the  patentees 
for  Talae,  and  without  notice  of  any  fraud  on 
the  part  at  tbe  entrymen,  Is  a  bona  flde  par- 
ebawr  wlthlu  the  meaning  of  the  timber  act 
ot  June  8,  18T8  (20  8tBt.  at  L.  es.  chap. 
111).'  and,  as  such,  la  entitled  to  protectloD. 
altbongh  such  purchaser  may  have  aeqalred 
an  iDterest  In  the  lands  nnder  a  contract  for 
the  standlDg  timber  before  tbe  palenta  Is- 
sued ;  itncc^  by  the  doctrine  ot  retatlon,  tba 
patent!,  when  [lined,  became  operative  as  of 
the  date  of  tbe  entrlea. 

S.  Pnbllo  lands— bona  flde  pnrcliaaer— 
relatlan.— Tba  doctrine  ot  relation  operates 
to  protect  the  bona  flde  purchiser  ot  timber 
lands  trolo  tbe  patentees  against  tbe  conae- 
quencei  Ot  the  wrongtal  conduct  of  the  en- 

4>  Pnblle  laada— liability  of  pnrcbaacr 
ot  Btandlas  ttabev  alter  avoid  aaiea 

*U.  8.  Comp.  St.  tWl,  p.  lSt6. 
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•f  »Bt«*t'-A  bona  Bda  purchaMi  of  ■ttnfl- 
bif  ttanber  from  Uu  balden  of  recelvera'  tliuJ 
reeetpti  fur  tbg  pnrcbsBa  price  of  Unds 
tend  onder  tba  tlmbar  act  of  Jniu  S,  1STS  <Z0 
Btat.  at  L.  8t>,  elup.  III).*  cannot,  apoa  avold- 
•nca  for  tbe  trand  at  Uu  CDtrjineD  of  tba 
patents  af  terwarda  U*ned,  be  irqoirad  ti 
ootut  to  tbo  Fedeial  BOTemmeDt  lor  tba 
timber  wbleb  It  bna  paid  tor  and  eat  and 
runored  In  rallanM  npon  Ita  poidiaaa. 

[Nob.  lOe,  16B.] 

Arffa«d    Dtoambtr   7,    190S.     Daaid^i   Fab- 
ruary  19,  1906. 

CK085  AfPEAJJ  from  Uu  United  Stataa 
Circuit  Ocnirt  of  Appeali  for  the  Eighth 
CSronit  to  review  a  dacree  of  that  oourt 
wbkli,  on  appeal  from  a  decree  of  the  dr- 
eoit  Oooit  for  the  Watem  IHitrict  of  Ar- 
kaiwa*  dismiaiiiig  a  bUl  to  cancel,  for  tlM 
fraud  of  the  entrTinen,  oertaln  patent*  for 
timber  landa,  aome  of  which  landa  were  still 
in  the  possesaion  of  the  patenteea  and  tome 
of  which  hod  been  oonreyed  to  a  bona  flde 
purchaser,  and  to  t«oover  the  Tahie  of  the 
timber  cut  and  removed  therefrom,  modified 
snch  dect«e  b;  directing  the  oanoelatlon  of 
the  patents  for  the  lands  still  in  the  poeaes- 
slon  of  the  patentees,  and  affirmed  the  decree 
■o  far  aa  it  denied  any  relief  against  the 
bona  flde  purchaser.     A^inaed. 

See  same  case  below,  S7  C.  0.  A.  1,  ISl 
Fed.  06S. 


n  Statement  b^  Mr.  Juatioe 
•  'These  are  croea  appeals  from  a  decree  of 
the  circuit  court  of  appeals  for  the  eighth 
circuit,  affirming  in  part  and  rereraiug  in 
part  a  deoree  of  the  drcuit  oonrt  for  the 
western  district  of  Arkansas. 
„  The  biU  was  filed  on  April  6,  1902,  bj 
gthe  United  States  against  the  Detroit  Tim- 
■  bar  ft  Lumber  Companj',  the 'Martin- Alex- 
ander Lumber  Company,  and  a  numl^er  of 
individual  defendants.  The  object  of  the 
bill  was  to  set  aside  patents  to  44  tracts  of 
land,  issued  to  the  individual  defendants, 
and  all  conveyances,  contracts,  and  leases 
^from  them  purporting  to  convey  title  to  or 
a  right  to  cut  and  remove  timber  from  the 
lands,  and  alao  for  an  accounting  of  the 
timber  cut  and  removed  from  the  lands  by 
the  two  companies,  and  judgment  therefor. 
The  charge  was  that  the  landa  were  en- 
tered under  the  timber  act  of  June  3,  IB78 
<20  Stat,  at  L.  89,  chap.  151).*  and  In  fraud 
of  its  provlsiona,  in  that  the  purchase  money 
was  advanced  by  the  Martin- Alexander 
Company  under  contracts  with  the  entry- 
men  that  after  the  entries  they  should  con- 
Tsy  to  it  all  the  standing  timber  thereon. 
The  Martin-Alexander  Company  denied  that 
there  were  any  such  contracts,  and  the  De- 
troit Company  in  addition  pleaded  that  It 
•U.  S.  Comp.  Bt  Ua.  p.  U4S. 


waa  a  bma  flde  ponhaaer  txom  tha  ri»i  iimi 
oompauj.  It  appeand  from  tl»  trMtlitimiy 
that  for  some  time  prior  to  January  I^ 
ISOl,  the  Martin -Alexander  Company  owiwd 
and  operated  a  aawmill  plant  in  the  vidn- 
ity  of  these  lands;  that  most.  If  not  all, 
of  the  entrymen  were  its  employees;  tiiat 
it  furnished  all  the  money  for  the  pur- 
chase prices  of  these  loads,  aa  well  as  for 
the  expenses  connected  with  the  entries,  and 
that  after  the  entries  the  entrymen,  with 
three  exceptions,  executed  eonveyances  to 
it  of  all  the  standing  timber.  Fifty-eight 
and  one  half  per  cent  of  the  stock  of  the 
Martin-Alexander  Company  belonged  to  B. 
B.  Martin,  while  A.  V.  Alexander  controlled 
the  remainder,  which  was  owned  by  himself, 
his  wife,  and  J.  0.  Means. 

On  January  14,  IflOl,  the  Detroit  Com- 
pany purohaaed  the  entire  property  of  the 
Martin-Alexander  Company  for  $60,000  cash 
and  an  assumption  of  ita  obligations, 
amounting  to  $17,468.79.  Prior  to  Ma;  9, 
1901,  patents  were  issued  for  all  the  lands, 
thirteen  having  been  issued  before  January 
14,  1901.  After  the  purchase  from  the  Mar- 
tin-Alexander Company  the  Detroit  Com- 
pany obtained  deeds  of  the  lands  from  the 
patentees  of  twenty-seven  of  the  tracts.  n 

'The  circuit  court  found  that  the  trans- S* 
actiona  between  the  entrymen  and  the  Mar- 
tin-Alexander Company  were  not  in  conflict 
with  the  statute,  that  there  were  no  agree- 
ments between  them  and  it  prior  to  the  en- 
tries in  respect  to  conveyancee  of  the  stand- 
ing timber,  and  that  there  was  only  the 
mere  expectation  on  the  part  of  the  oompany 
that  it  would  be  able  to  purchase  the  timber. 
Thereupon  it  dismisaed  Uia  bill.  124  Fed. 
393.  The  court  of  appeals,  reviewing  the 
testimony,  held  that  there  were  contracts 
between  the  parties  making  the  entries  and 
the  Martin-Alexander  Company  prior  to  the 
entries,  and  that  therefore  those  entries 
were  in  fraud  of  the  act,  but  it  also  found 
tnat  the  purchase  by  tbe  Detroit  Company 
waa  in  good  faith,  and  that  therefore  that 
company  was  entitled  to  protection  in  its 
purchase.  It  ordered  the  bill  diamissed  as 
to  the  £7  tracts  for  which  patents  had  been 
issued  and  conveyances  made  to  the  Detroit 
Company,  As  to  the  seventeen  which  had 
not  been  conveyed,  it  ordered  a  decree  can- 
celing the  patents,  but  dismissing  the  bill 
BO  far  as  respects  any  relief  claimed  against 
tbe  Detroit  Company.  «7  C.  C.  A.  1,  131 
Fed.  6S8. 

MeatTM.  Mandas  O.  Bnrch,  Fred  A. 
Maynafd,  and  £oEioitor  General  Hoyt  for 
the  United  SUtes. 

Ifessrs.  W.  E.  Semliicwar,  Jamea  F, 
BmmI,  TiwtMH  0.  UeRae,  U.  M.  ffoss,  and 
Qeorge  B.  Bou  for  the  lumber  oompanie* 
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>  ■  Ur.  Jnatloe  Btswmf  delivarad  tlw  opin- 
ion of  the  eonrt: 

The  sble  and  eUbont«  opinion*  of  botii 
the  drcnit  court  and  tbe  court  of  appeals 
rellere  ub  from  much  labor.  There  are  two 
questione  ol  fact:  First,  whether  the  par- 
ties making  the  entries  had,  prior  to  ac- 
quiring title  from  the  government,  made 
any  agreement  with  the  Martin- Alexander 
Company  for  a  oonvejance  ot  an  Intcreat  in 
^the  properties,  or  were  seeking  to  acquire 
n  title  solely  for  their  own  beneflt.     Second, 

•  wbether*the  Detroit  Companj  was  a  pur- 
chaser in  good  faith  from  the  Martin-Alex- 
ander Company.  With  reference  to  the  Srat 
question,  the  circuit  court  was  of  the  opin- 
ion tliat  there  were  no  agreements  between 
the  parties.  The  court  of  appeaU  was  of 
a  different  opinion,  and  held  that  the  en- 
tries were  made  in  pursuance  of  such  agree' 
ments.  This  is  a  ease  in  equity,  and  while 
in  such  a  case  questions  of  fact  are  alwayd 
open  to  ooDsideration  by  an  appellate  court, 
great  respect  is  paid  to  the  conclusions  of 
the  trial  court  in  respect  to  them.  Cer- 
tainly, if  tlia  circuit  court  and  the  court 
of  appeals  bad  agreed,  we  should  be  very 
loath  to  disturb  their  conclusion.  Differing 
as  they  do  in  the  present  ease,  we  have 
examined  this  question,  and  agree  with  the 
court  of  appeals.  The  entire  management 
of  these  entries  was  in  the  hands  of  an  agent 
of  the  Martin-Alexander  Company.  It  fur- 
nished the  moneys,  both  (or  the  purchase 
prices  and  all  expenses ;  and  it  is  not  easy 
to  believe  that  it  did  all  this  on  a  mere  ex- 
pectation that,  after  the  entries  had  been 
made,  it  oould  purchase  the  timber.  It  is 
a  much  more  reasonable  conclusion  that  it 
bad  an  understanding  with  the  parties  mak- 
ing the  entries  respecting  purchases  and 
prices.  It  is  quite  likely  that  the  eutrymen 
were  not  conscious  of  wronging  the  govern- 
ment, and  thought  that  if  it  received  the 
full  price  demanded,  that  was  enough.  The 
testimony  of  one  witness  suggests  at  least 
that  they  may  have  been  advised  that  there 
was  no  contract  unless  it  was  in  writing, 
and  that  hence  they  could  conscientiously 
take  tlie  oath  required  in  connection  with 
an  entiy.  So,  without  costing  any  imputa- 
tion of  intentional  perjury  on  those  puties, 
we  agree  with  the  court  of  appeals  tliat  the 
testimony  points  strongly  to  the  fact  that 
the  entries  were  in  pursuance  of  an  under- 
standing or  agreement  with  the  Martin-Alex- 
ander Company  that,  as  it  was  advancing 
all  the  money,  the  entrymen  should  convey 
to  It  the  standing  timl>er  at  a  fixed  price. 

With  reference  to  the  second  question  of 

fact,  the  circuit  court  made  no  finding,  hav- 

e  ing  dispoaed  of  the  case  by  its  conclusion  in 

g  respect  to  the  drst.    The  court  of  appeals 

*  found 'that  the  Detroit  Company   was  a 


purehaoer  in  good  Cdtli  tma  th«  Uartin- 
Alexander  Company.  Here,  too,  we  ha>ft 
examined  the  testimony,  and  are  aatisAed 
that  the  conclusion  of  the  court  of  appeals 
waa  correct.  A  brief  statement  of  the  laliaib 
facts  may  be  not  unimportant.  Tlie  head> 
quarters  of  the  Detroit  Company  were  in 
St.  Louis,  of  the  Martin-Alexander  Companj 
in  southwest  Arkansas.  They  dealt  at  arm's 
length.  On  December  20,  leoo,  Alexander, 
of  t^e  Martin-Alexander  Company,  applied 
to  U.  L.  Clark,  president  of  the  Detroit  Com- 
pany, at  St.  Louis,  to  purchase  MarUn's 
interest  in  the  Martin-Alexander  Company. 
Clark  declined,  stating  that  the  Detroit 
Company  would  make  no  purchase  of  a 
fractional  interest  in  the  property.  There- 
upou  it  was  arranged  that  he  should  make 
an  examination  with  a  view  to  tb«  purchase 
of  the  entire  property.  The  Detroit  Com- 
pany's inspector  was  aent  ta  Arkansas  to 
examine  the  lands.  Clark  himself  went 
down  in  the  January  following,  and,  after 
receiving  the  report  of  tlie  inspector,  term* 
of  sale  were,  on  January  14,  agreed  upon; 
960,000  cash  and  the  assumption  of  the 
Martin-Alexander  Company's  debts.  The 
(60,000,  by  ^reement  between  the  stock- 
holders  of  the  Martin-Alexander  Company, 
were  divided,  $31,850  to  Martin,  $24,850  ta 
Mrs.  Alexander,  $150  to  A.  V.  Alexander, 
and  $150  to  J.  0.  Means.  Martin  and  Means 
were  paid  at  once;  tlie  debts  were  also 
promptly  paid.  Alexander  deaired  to  take 
stock  in  the  Detroit  Lumtier  Company  in 
lien  of  the  money  coming  to  his  wife  and 
himself.  Clark  was  not  then  authorised 
to  make  such  arrangement,  but  subsequently 
the  stock  of  the  Detroit  Lumber  Company 
was  increased  and  the  Alexanders  were  paid 
in  full  in  that  stock.  The  entire  proper^ 
of  the  Martin- Alexander  Company,  included 
in  which  were  the  sawmill,  tram  and  togging 
roads,  these  timber  contracts  and  other 
like  contracts,  and  also  all  stock  on  hand, 
was,  at  the  time  of  the  purdiase, — January 
H, — turned  over  to  the  Detroit  Lumber 
Company,  which  thereafter  continued  tlu 
business.  The  Martin- Alexander  Company 
had  no  deeds  of  the  lands  in  controversy,  <a 
but  simply  contracts  for  the  timberthoreon,** 
and,  in  order  to  t)e  relieved  from  the  neeea* 
sity  of  keeping  accounts  with  respect  to  the 
different  tracts,  the  Detroit  Company  pro- 
ceeded to  obtain  deeds  from  twenty-seven  of 
the  patentees,  paying  on  an  average  £25 
apiece  therefor,  wliich  was  a  fair  price  for 
the  lands  after  the  timber  had  been  cut  off. 
It  had  no  knowledge  or  intimation  that 
there  was  anything  wrong  In  the  titles  until 
the  last  of  September  or  the  first  of  Oet->- 
ber,  1001, — more  than  four  months  after 
the  government  bad  issued  its  patents  for 
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•11  tha  Undi, — wben  it  reedved  a  notioa  to 
that  effect  from  a  gorenunant  iiupector. 

Now  wo  remark  that  there  U  no  intima- 
tion  in  the  teetimon^  tiut  the  parahase 
price  woa  not  paid  by  the  Detroit  Companj 
in  cash  and  atoek  aa  ^^reed  upon,  no  sug- 
gestion that  the  price  woe  an  unreaaonable 
one.  There  waa  nothing  strange  or  un- 
natural in  the  contract  between  the  com- 
panies; on  the  contrary,  it  was  one  which 
might  well  be  entered  Into  by  parties  sit' 
nated  aa  these  were.  But  it  Is  contended 
by  the  goremment  that  it  the  Detroit  Com- 
pany bad  examined  with  care  the  books 
of  the  Martin-Alexander  Company,  and  the 
papera  which  it  turned  over  as  evidencu 
of  Eta  titles,  it  would  hare  perceived  that 
the  timber  contracts  ware  made  ihortly  after 
the  issue  of  the  final  receiver's  receipts, 
that  the  parties  making  the  contracts  were 
all  or  nearly  all  employees  of  the  Martin- 
Alexander  Company,  to  whom  moaeys  had 
been  advanced,  and  with  each  of  whom  an 
Mcount  was  being  kept;  that  It  was  Its 
duty  to  critically  examine  these  matters  in 
order  to  be  sure  that  the  titles  which  it 
was  acquiring  were  good.  In  their  brief, 
counsel  for  the  government  say: 

"We  claim  that  the  law  aa  laid  down 
In  Eawley  v.  Diller,  176  U.  S.  476,  44  L.  ed. 
11S7,  SO  Sup.  Gt.  Rep.  986,  that  one  who 
takes  title  before  the  issuance  of  patent 
eannot  claim  to  be  a  bona  &de  purchaser, 
made  it  the  duty  of  the  Detroit  Company 
to  make  the  most  searching  inquiry,  at  least 
as  to  all  of  the  timber  contracts  except  the 
thirteen  for  which  patents  to  the  land  had 

^  We  do  not  understand  the  law  to  be  as 
•J  stated,  or  that  one  who  enters  into  an  or- 
•  dinary  and  reasonable  contract  tor  the*pur- 
diaae  of  property  from  another  is  bound  to 
presume  that  the  vendor  Is  a  wrongdoer, 
and  that,  therefore,  he  must  make  a  search- 
ing inquiry  as  to  the  validity  of  his  claim 
to  the  property.  The  rule  of  law  in  respect 
to  puicbaaes  of  land  or  timber  is  the  same 
as  that  which  obtains  in  other  commercial 
trausaetious,  and  anch  a  rule  as  is  olaimed 
1^  counsel  would  shake  tiie  foundations  of 
commercial  business.  No  one  ia  bound  to 
assume  that  the  party  with  whom  he  deals 
Is  a  wrongdoer,  uid  if  he  presents  property, 
the  title  to  which  is  apparently  valid,  and 
there  are  no  drcumstances  disclosed  which 
cost  suspicion  upon  the  title,  he  may  right- 
fully deal  with  him,  and,  paying  full  value 
for  the  same,  acquire  the  rights  of  a  pur- 
dwser  in  good  faith,  /ono*  v,  Simpion, 
lis  U.  8.  800-616,  29  L.  ed.  743-744,  6  Sup. 
Ct  Bep.  638.  He  is  not  bound  to  make 
ft  searching  examination  of  all  the  account 
books  of  the  vendor  nor  to  hunt  for  some- 


thing to  east  a  anapidoa  upon  tha  tntsgrltr 
of  the  tiUe. 

It  la  farther  said  that  the  written  eon- 
tract  of  aala  from  the  Martln.AIexonder 
Company  to  the  Detroit  Company  was  not 
executed  till  March  1,  1001,  and  that  on  tha 
14th  of  January,  IBOl,  Martin  resigned  his 
position  aa  president  of  the  Martin-Aleian- 
der  Company,  and  Clark,  the  president  of 
the  Detroit  Company,  was  elected  president 
of  the  former  company;  that,  as  the  chief 
executive  of  that  company,  he  was  charged 
with  knowledge  of  all  that  the  company 
knew,  and  that  therefore,  before  the  written 
contract  was  entered  into,  be  and  the  De- 
troit Company  had  constructive  notice  of 
the  wrongful  character  of  these  timber  oon- 
tracts.  But  that  is  a  mere  evasive  tech- 
nicality. The  bill  charges  and  the  answer 
admits  the  sale  on  January  14,  and  the 
facta,  OS  disclosed  by  the  testimony,  are 
that  Martin  desired  to  leave  at  onoe  on  re- 
ceipt of  his  money,  and  return  to  his  home 
in  Illinois;  that  Clark  was  put  in  his  plaoe 
as  president  to  enable  the  Martin- Alexan- 
der Company  to  close  up  Its  outstanding 
affairs.  Tbe  real  contract  between  tha  par- 
ties  was  entered  into  before  Gark  became 
president,  and  all  that  was  afterwards  done 
was  simply  to  put  in  writing  the  terms  ofn 
the  contract  which  had  been'agreed  upon.? 
Equity  looks  at  the  substance,  and  not  at 
the  mere  form  in  which  a  transaction  takee 
place.  The  rule  in  respect  to  constructive 
notice  was  thus  stated  In  WiUtm  t.  Wall,  9 
Wall.  83,  91,  IS  L.  ed.  727,  730; 

"A  chancellor  will  not  be  aatuta  to  eharga 
a  constructive  trust  upon  one  who  has  acted 
honestly  and  paid  a  full  and  fair  considera- 
tion without  notice  or  knowledge.  On  this 
point  we  need  only  refer  to  Sugden  on  Vend- 
ors, p.  622,  where  he  says:  'In  Ware  v. 
Egmont,  t  De  O.  M.  &  O.  460,  the  Lord 
Chancellor  Cronworth  expressed  his  entire 
concurrence  In  what,  on  many  occasions  of 
late  years,  had  fallen  from  judges  of  great 
eminence  on  the  subject  of  constructive  no> 
tice,  namely,  that  it  was  highly  inexpedi- 
ent for  courta  of  equity  to  extend  the  doo- 
trine.  When  a  person  has  not  actual  notice, 
he  ought  not  to  be  treated  as  if  he  had 
notice,  unless  the  drcumstances  are  such 
OS  enable  the  court  to  say,  not  only  that  he 
might  have  acquired,  but  also  that  he  ought 
to  have  acquired  It,  but  for  his  gross  neg- 
ligence in  the  conduct  of  the  business  in 
question.  The  question,  then,  when  it  is 
sought  to  affect  a  purchaser  with  construct- 
ive notice,  is  not  whether  he  had  the  meana 
of  obtaining,  and  might,  by  prudent  cautloUr 
have  obtained  the  knowledge  in  question, 
bat  whether  not  obtaining  was  an  act  of 
gross  or  culpable  negligence.' ' 

And,  again,  in  Tovmtmd  r.  Little,  IN  V. 


oy  Google 


«M 


M  BUFBEMB  OOUBT  RBFOKTEB. 


Oor.1 


&  SM,  Oil,  t7  L.  ad.  1012,  1014,  3  Sup. 
Ot  Rep.  367: 

"Constructire  doUm  ia  definad  to  b«  in 
iU  nature  so  more  than  evidence  of  notice, 
the  presumption  of  which  ie  bo  violent  that , 
the  court  nil!  not  even  allow  of  It*  being 
controverted.  P(um&  v.  Fluilt,  2  Anstr. 
432;  Sennedy  v.  Orem,  3  Myl.  ft  K.  660. 
...  As  said  bj  Strong,  J.,  in  liathan 
V.  Williamt,  48  Pa.  238,  what  maiixt  in- 
quiry a  duty  is  such  a  visible  state  of  things 
as  is  inconsistent  with  a  perfect  right  in 
him  who  proposes  to  sell.  See  also  Solme* 
y.  Btout,  4  N.  J.  Eq.  492;  U'Ueohan  v. 
Oriffing,  3  Pick.  149,  IB  Am.  Deo.  IB8; 
Eanriok  t.  Tkompton,  9  Ala.  40B." 
^  In  the  light  of  these  authorities  we  tee 
^nothing  which  casta  any  imputation  on  the 
•  eonduct  of  the  Detroit  Company,  or'that 
tends  to  show  that  it  was  not  a  purchaser 
in  absolute  good  faith. 

Now,  what  is  the  law  contfolliog  under 
these  circumstances  I  Much  reliance  Is 
placed  by  the  government  on  Bamley  v.  Dtt- 
ter,  178  U.  S.  476,  44  L.  ed.  11S7,  20  Sup. 
Ct  Rep.  686,  which,  affirming  prior  cases, 
holds  that  an  entryman  under  the  timber 
met  acquires  only  an  equity,  and  that  a  pur- 
chaser from  him  cannot  be  regarded  aa  a 
bona  tide  purchaeer  within  the  meaning  ot 
the  act.  But  the  Detroit  Company  pur- 
chased 27  tracts  after  the  issue  of  the  pat- 
ents therefor.  And  in  making  these  pur- 
chases it  dealt  not  with  the  Marti n-Aleisn- 
der  Company,  but  directly  with  the  paten- 
tees. While  the  amounte  paid  were  Binall, 
yet,  as  counsel  for  the  government  admit  in 
their  brief  that  "the  land  without  the  tim- 
ber is  of  no  value,"  there  can  be  no  sugges- 
tion ot  inadequacy  of  price.  As,  also,  it 
had  no  knowledge  or  suspicion  of  wrong 
in  the  titles,  It  is,  as  to  these  tracts,  strictly 
and  technically,  within  the  language  ot  the 
act,  a  bona  fide  purchaser.  If  it  be  contend- 
ed that,  by  virtue  of  the  contracts  for  the 
■ate  of  timber,  it  had  acquired  some  interest 
in  the  lands  prior  to  the  issue  of  patents. 
It  is  BufTicient  to  say  that,  by  the  doctrine 
of  relation,  the  patents,  when  issued,  became 
operative  as  of  the  dates  of  the  entries. 
It  is  true  that  this  doctrine  iB  but  a  fiction 
of  law,  but  it  is  a  fiction  resorted  to  when- 
ever ju<itice  requires.  It  is  that  principle 
by  which  an  act  done  at  one  time  is  con- 
sidered to  have  been  done  at  some  antecedent 
time.  It  is  a  doctrine  of  frequent  appli- 
cation, desired  to  promote  justice.  Thus, 
a  sherifT's  deed  takes  elTect,  not  of  its  date, 
but  of  the  time  when  the  lien  of  the  Judg- 
ment attached.  The  ordinary  railroad  land 
grantii  have  been  grants  in  prasenti,  and  un- 
der them  the  title  has  been  adjudged  to 
pass,  not  at  the  completion  of  the  road, 
but   at   the   date   of  the  grant.     Ltaotn- 


wori%,  L.  A  a.  R.  Co.  t.  Vitit«d  Biaim, 
02  U.  S.  733,  23  L.  ed.  634;  fft  Paul,  M.  d  M. 
R.  Co.  V.  Phelpt,  137  U.  S.  628,  34  L.  ed. 
7S7.  11  Sup.  Ot  Bep.  166;  St.  Paul  i  P. 
a.  Oo.  v.  Ifortkem  P.  R.  Co.  139  V.  8.  1, 
3S  L.  ed.  77,  11  Sup.  Ct  Rep.  389;  VmttS 
Statoi  V.  Southern  P.  R.  Oo.  146  U.  S.  670, 
3S  L.  ed.  1001,  13  Sup.  Ct  Re^  162.  A 
patent  from  the  United  States  operates  ta 
transfer  the  title,  not  merely  from  the  date  to 
of  the*patent,  but  from  the  inception  ot  tha  • 
equitahle  right  upon  which  it  is  baaed. 
Shep^ey  v.  Couian,  01  U.  S.  330,  23  L.  ed. 
424.  Indeed,  this  Is  generally  true  iu  caas 
of  the  merging  of  an  equitable  right  into  a 
legal  title.  Although  the  patents  in  ttiia 
ease  were  not  issued  until  after  the  sales  of 
the  timber,  yet,  when  Issued,  they  becama 
operative  as  of  the  date  of  the  original 
entries.  This  doctrine  has  frequently  l>een 
recognised  by  this  and  other  courts.  Latt- 
df  T.  Bnmt,  10  How.  348,  13  L.  ed.  440; 
French  v.  Spmoer,  21  How.  228,  16  L.  ed. 
97;  8tark  v.  Starr,  6  Wall.  402,  18  L.  ed. 
026;  Lynah  v.  Bernat,  0  Wall.  316,  10  L.  ed. 
714;  Oibton  v.  Chouteau,  13  Wall.  02,  20 
L.  ed.  634;  Simmons  v.  Wagtim-,  101  U.  S. 
260,  26  L.  ed.  910;  Jaokton  ea  d«m.  De  For- 
est T.  Ramaay,  3  Cow.  76,  16  Am.  Dec  242; 
WeliA  V.  Dufton,  70  III.  466;  Ormislon  v. 
Trumbo,  77  Mo.  App.  310.  In  the  first  of 
these  eases  it  was  said   (p.  372,  L.  ed.  p. 


to  make  a  conTeyonoe,  estate,  or  other  thing, 
the  original  act  sliall  be  preferred;  and  to 
this  the  other  acts  shall  have  relation,' — as 
stated  in  Viner'e  Ahr.  title  Relation,  £90. 
.  .  .  Cruise  on  Real  Property,  vol.  6, 
pp.  610,  SU,  layi  down  the  doctrine  with 
great  distinctness.  He  says;  ^liere  la  no 
rule  better  founded  In  law,  reason,  and  con* 
venlence  than  this:  that  all  the  several 
parts  and  ceremonies  necessary  to  eomplet« 
a  conveyance  shall  be  taken  together  as  one 
act,  and  operate  from  the  substantial  part 
by  relation'.  .  .  .  Applying  the  doctrine 
of  relation,  and  taking  all  the  several  parts 
and  ceremonies  necessary  to  complete  the 
title  together,  'as  one  act,'  then  the  conSr* 
mation  ot  1811  and  the  patent  of  1846  must 
be  taken  to  relate  to  the  first  act, — that  of 
filing  the  claim  In  1S06." 

In  Eimmotu  v.  Wagner,  p.  261,  L.  ed.  p. 
Oil: 

"Where  the  right  to  a  patent  has  onca 
become  vested  in  a  purchaser  of  public  land*, 
it  ia  equivalent,  so  far  as  the  government  b 
concerned,  to  a  patent  actually  Issued.  The 
execution  and  delivery  of  the  patent  after  ^ 
the  right  t«  it  has  become  complete  are  the  <J 
mere  ministerial  act*  of*the  officers  charged  * 
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with  that  du^.  JTonMy  t.  DolpJi,  97  U.  S. 
««,  24  L.  ed.  1083." 

Sm  also  United  £llaf«a  t.  Freglerg,  32 
Fed.  IBS,  K  ease  in  the  dreait  court  for  the 
es*t«rii  diatrict  of  WiioonsJn,  in  which  it 
WAS  Iteld  bj  Jndge  Dyer  that  ui  ftcUon 
bieogbt  bj  the  gOTemmeut  to  recover  for 
timber  cut  from  luid  which  hod  been  entered 
•a  a  homestead,  but  the  full  equit&ble  title 
«t  which  lud  not  then  paaaed  b>  the  entiy- 
man,  either  bj  the  required  occupation  of 
the  premises  or  by  a  aommutiag  of  the 
homestead  to  a.  pre-emption  entry — an  action 
maintainable  at  the  time  it  waa  commenced 
— waa  defeated  by  the  iaaiie  of  the  final 
reeeiver'a  receipt  and  the  consequent  per- 
fecUon  of  a  fuU  equitoble  title. 

Counsel  for  the  government  deny  the  ap- 
plication of  this  principle  in  the  present 
caae  on  the  ground,  flrat,  that  It  gives 
vitality  and  validity  to  a  wrongful  acqui- 
■itlon  of  title  from  the  government  They 
•ay  that  equity  is  never  founded  on  a  wrong, 
and  that  becauae  the  original  entries  were 
wrongful  the  doctrine  of  relation  will  not 
be  applied.  But  this  la  a  clear  misunder- 
■t«nding  of  the  purpose  and  scope  of  the 
doctrine  of  relation.  If  the  original  entries 
were  rightful,  there  Is  no  need  of  its  appli- 
eation,  for  the  patents  would  pass  perfect 
titles.  The  equity  is  founded  on  the  right- 
ful conduct  of  the  purchaser,  and  not  on 
the  wrongful  conduct  of  the  entrymen.  It 
upholds  the  purchaser  in  his  honest  pur- 
eliase  notwithstanding  the  wrongful  char- 
acter of  the  entries.  This  is  akin  to  the 
ordinary  rule  in  reapect  to  a  bona  flde  pur- 
cliaaer.  Equity  sustains  the  title  in  apite 
of  the  fact  that  hia  grantor  may  have 
wrongfully  obtained  it,  and  upholds  it  be- 
cauae of  his  rightful  conduct. 

Counsel  also  say  that  the  question  la  set- 
tled by  the  decision  in  Saurley  v.  Diller, 
fttpra,  relying  upon  the  second  paragraph 
in  the  headnotea: 

"An  entryman  under  thia  act  acquires 
only  an  equity,  and  a  purchaser  from  him 
cannot  be  regarded  aa  a  bona  flde  purchaser 
n  within  the  meaning  of  the  act  of  Congress 
?  unless  he  beoome*such  after  the  government, 
by  issuing  a  patent,  has  parted  with  the 
legal  title." 

There  are  two  or  three  answers  to  this 
contention.  In  the  first  place,  the  headnote 
Is  not  the  work  of  the  court,  nor  does  it 
■tatfl  its  dpcision, — though  a  dilTerent  rule. 
It  is  true,  is  prescribed  by  statute  in  some 
itat«a.  It  ia  simply  the  work  of  the  re- 
porter, gives  his  understanding  of  the  de- 
cision, and  is  prepared  tor  the  convenience 
of  the  profession  in  the  examination  of  the 
npoito.     In  the  second  place,  if  the  patent 

'  red  to  in  that  headnote  is  a  patent 
i  upon  a  wrongful  entry,  no  such  fact 


'  appeared  in  the  ease,  beeanse  no  patait  waa 
issued  upon  the  entry  charged  to  have  been 
wrongful,  but  after  that  entry  had  been  can- 
celed, a  patent  waa  iasued  to  Dillar  on  a 
new  entry.  If  it  refers  to  some  other  pat- 
ent than  one  isaned  upon  a  wrongful  entry, 
it  has  no  pertinency,  for  the  doctrine  of 
relation  never  carries  a  patent  back  to  the 
date  of  any  other  entry  than  that  upon 
which  it  ia  issued.  And  finally,  the  head- 
note  ia  a  misinterpretation  of  the  scope  of 
the  decision. 

With  reference  to  the  other  tracts  and  the 
denial  of  any  relief,  by  accoimting  or  other- 
wise, against  the  Detroit  Company,  it  is 
contended  that  as  prior  to  the  issue  of  a 
patent,  the  Tjind  Department  could  have  set 
aside  the  entries  on  account  of  the  fraudu- 
lent contracts,  the  courts  will  now  grant 
the  same  relief;  and  further,  that  Inasmuch 
as  the  patents  are  by  this  decree  canceled 
and  the  title  restored  to  the  government, 
the  Detroit  Company  must  be  regarded  afl 
a  wrongdoer  in  respect  to  the  timber  which 
it  took  from  the  lands  prior  to  the  decree, 
and  an  accounting  should  have  been  ordered. 
But  this  ignores  the  fact  that  the  Detroit 
Company  acted  in  good  faith,  and  purchased 
the  timber  from  those  having  an  apparently 
perfect  equitable  title  thereto.  It  becomes 
necessary  to  Inquire  what  is  the  signiflcanCB 
of  a  final  receiver's  receipt  and  the  efTect 
of  «  cancelation  by  the  Land  Department 
of  such  a  receipt.  The  receipt  ia  an  ac- 
knowledgment by  the  government  that  it 
has  received  full  pay  for  me  land,  that  it^ 
holds  the  legal  title  in  trust  for  the  entry-  g 
man,  and  will  In  due  course  Issue  to'him  a  ■ 
patent.  He  is  the  equitable  owner  of  the 
land-  It  becomes  subject  to  state  tax:ition, 
and  under  the  control  of  state  laws  in  re- 
spect to  conveyances,  inheritances,  etc  Car- 
roll V.  Safford,  3  How.  441,  11  L.  ed.  671; 
Withtrapotm  v.  Duncan,  4  Wall.  210,  18 
L.  ed.  339;  Simmons  v.  Wagner,  tupra; 
Winona  d  St.  P.  Land  Co,  v.  Uinntwta, 
16S  U.  8.  S26,  40  L.  ed.  247,  IS  Sup.  Ct 
Rep.  83;  Cornelius  v.  S«4*el,  128  U.  S.  45S, 
32  L.  ed.  462,  9  Sup.  Ct.  Rep.  122;  Eastingi 
a  D.  A.  Co.  V.  Whitney,  132  U.  S.  357,  33 
L.  ed.  303,  10  Bup.  Ct.  Rep.  U2;  Benton 
iiin.  A  Smelling  Co.  r.  Ufa  tfin.  <(  Smell- 
ing  Co.  146  U.  8.  423,  36  L.  ed.  7S2,  12 
Sup.  Ct  Rep.  877. 

Indeed,  in  some  of  the  opinions  of  thia 
court,  emphasizing  the  value  of  a  receiver's 
receipt,  there  are  expreulons  which  aeem 
to  underestimate  the  significance  of  a  pat- 
ent. Witcontin  C.  R.  Co.  v.  Price  County, 
133  U.  S.  490,  BIO.  33  L.  ed.  687,  604,  10 
Sup.  Ct  Rep.  341;  Deaeret  Bait  Co.v.Tarpey, 
142  U.  S.  241,  2SI,  35  L.  ed.  999,  1002,  IS 
Sup.  Ct  lUp.  IS8.  For  It  must  be  remem- 
bered  that  the   latter   Is   the    instrument 
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wUoh  puMs  the  legal  Utle,  uid  that  until 
It  li  iMued  tha  l^al  title  remoIiiH  with  the 
gorernmeiit.  And  i*  iubj«ot  to  inTeatigation 
and  determination  hj  the  load  Depart- 
ment. Barden  v.  Northmn  P.  R.  Co.  154 
U.  S.  288,  326,  38  L.  ed.  992,  1001,  H  Sup. 
-Ct.  Rep.  1030;  Michigan  Land  d  Lvmber 
Co.  V.  Rust,  168  U.  S.  589,  502,  42  L.  ed. 
fi91,  S92,  18  Sup.  Ct  Rep.  208;  Guaranty 
Bav.  Bank  v.  Bladoto,  176  U.  S.  448,  44  L. 
ed.  640,  20  Sup.  Ct.  Rep.  425.  But  while, 
until  the  issue  of  the  patent  the  land  is  un- 
der the  control  of  the  Land  Department, 
which,  upon  proper  investigation  and  for 
Bufflcient  reaiona,  maj'  set  aside  the  certiQ- 
e&ta  of  entry,  yet  this  power  of  the  Land 
Department  canDot  arbitrarily  be  esercised 
without  notice  to  the  entrTman,  and  if  im- 
properly exercised  the  rights  of  the  entry- 
man  may  be  enforced  in  the  courts  after 
the  patent  has  issued  to  other  partiea. 
Oitarantg  Bav.  Bank  v.  Bladoto,  tupra.  It 
Is  true,  as  against  the  government,  and 
while  the  title  remains  in  the  govsrnmeut, 
he  may  not  be  able  to  enforce  his  equity, 
because  no  action  can  be  maintained  against 
the  government  except  upon  contract,  ex- 
press or  implied.  Dnittd  States  v.  Jones, 
131  U.  S.  1,  33  L.  ed.  SO,  9  Sup.  Ct  Rep. 
009.  But  while  he  may  not  sue  on  his 
equity,  he  may  protect  that  equity  when 
sued  by  the  government.  It  is  sometimes 
said  that  a  legal  title  with  an  equity  Is 
paramount  toon  equity  alone;  butthisisnot 
■a  strictly  true  unless  the  equities  are  equal, 
*  for  sometimes  a  superior  equity 'may  be 
adjudged  paramount  to  a  l^al  title  and  an 
tiderior  equity.  QarUmd  v.  Wynn,  20  How. 
B,  IS  L.  ed,  801 ;  Lytte  y.  ArkcTisat,  22  How. 
193,  16  L.  ed.  300;  Lindsey  y.  Eatoes,  2 
Black,  664,  IT  L.  ed.  265;  Wirth  v.  Branson, 
M  U.  S.  118,  25  L.  ed.  86;  2  Pom.  Eq.  Jur. 
j  078,  and  following.  But  we  need  not 
•top  to  inquire  what  rights  the  Detroit 
Company  will  have  after  a  patent  has  Issued. 
It  is  enough  now  to  hold  that  it  can  defend 
its  equities  against  the  suit  of  the  govem- 

It  ia  a  mistake  to  suppose  that  for  the 
determination  of  equities  and  equitable 
rights  we  must  look  only  to  the  statutes  of 
Congress.  The  principles  of  equity  exist 
independently  of,  and  anterior  to,  all  oon- 
gressional  legislation,  and  the  statutca  are 
either  annunciations  of  those  principles  or 
limitations  upon  their  application  In  par- 
ticular cases.  In  passing  upon  transac- 
tions between  the  government  and  its  vend- 
-•es  we  must  bear  in  mind  the  general 
principles  of  equity,  and  determine  rights 
vpon  those  principles,  except  as  th^  are 


UmltJid  by  ipedal  statntor7  prorialom. 
And  clearly,  upon  those  principles,  a  par^ 
purchasing  an  equitable  right  is  enUtled 
to  be  protected  in  his  purchase  so  far  aa 
it  can  be  done  without  trespassing  upon 
the  rights  of  other  parties.  The  statute 
provides  that  If  an  entry  is  wrongfully 
made,  it  may,  prior  to  patent,  be  set  aside 
by  the  lAnd  Department,  the  entiyman  for- 
feiting the  money  which  he  has  paid.  In 
other  words,  by  the  action  of  the  Depart- 
ment the  equitable  title  is  canceled  and 
restored  to  the  government.  It  then  has 
both  the  full  title  to  the  land  and  the  money 
which  had  been  paid  for  it  And  this  is 
the  penalty  which  is  imposed  for  the  wrong- 
ful entry.  Certainly,  when  the  govemroent 
retains  the  full  price  which  it  has  plaoed 
upon  the  land  and  also  recovers  the  land 
iteelt,  it  is  abundantly  oompensated  for  any 
wrong  which  has  been  attempted  by  tha 
entryman.  And  a  party  who  deals  with 
such  entryman — relying  upon  the  evideneea 
of  his  entry,  which  are  in  all  respects  In 
form  good  and  eufScient,  and  are  an  ao- 
knowledgment  by  the  government  officials 
of  a  rightful  entry — is  justly  entitled  to 
the  consideration  of  a  court  of  equity,  laS 
this  ease,  flnding'the  entryman  holding  ap-? 
parently  valid  equitable  titlee  to  the  lands, 
it  entered  into  contracts  with  them  for  the 
purchase  of  the  timber.  It  cut  and  removed 
the  timber — all  in  good  faith.  It  is  equit- 
able that,  having  thus  acted  in  good  faith, 
it  should  not  be  held  to  account  for  th* 
timber  which  it  ho*  already  paid  for  aitd 
cut  and  removed  in  reliance  upon  these  oon- 
traets.  The  government  has  every  dollar 
which  it  would  have  received  in  case  of  a 
perfectly  valid  entry,  and  has  also  recov- 
ered the  land.  Surely  it  is  not  just  for  U 
to  ask  further  payment,  and  from  a  party 
who  dealt  in  good  faith  with  the  entrymen, 
relying  upon  the  titles  which  it  had 
created.  If  the  Detroit  Company  has  taken 
some  timber  from  the  land,  it  has  once  paid 
for  it  and  ougbt  not  to  be  compelled  to  pay 
a  second  time,  and  to  the  government,  which 
has  already  received  full  pay  for  the  land, 
timber  and  all.  It  is  inequitable  to  give 
to  the  government  not  merely  the  land  and 
the  price  which  It  charged  for  the  land,  but 
also  the  value  of  the  timber  obtained  by  the 
Detroit  Company.  It  Is  doubling  the  pen- 
alty which  the  statute  imposes,  or,  if  not 
doubling,  at  least,  largely  increasing  it. 

We   think   the  dtoisUm   of   the   Court  of 
Appeals  was  right,  oihI  it  is  affirmed. 

Hr.  Justice  n»rlMa  and  Mr.  Justice  !!•• 
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VRKD   CL   RXCTOR,   TraatM  of  Bdnlwrd 
ft  OoiBpuif,  piff.  im  Brr., 

OITT  DEPOSIT  BA2^  COMPANT. 


!•  atat*  «(»rt— rvdanti  vnes- 
>rtiac»te   of    mtmt* 

■tata  cODit  of  lut 
anr*  to  Tcmov*  any  donbt  wIittliBr  riflitB 
BBdar  thB  E>dar>I  binkcnpt  law  wen  so 
Ilad  Dpon  and  pancd  npra  In  atBnnlaK.  wltb- 
•at  •ploloD,  ft  jodgineiit  dlnnlMlos 
brnnibt  br  ■  trustee  In  bankruptcy 
•arar  an  allegMl  aiaat  of  tha  bankmpt  ntata, 
M»  to  Bostaln  a  writ  of  arror,  under  IT.  8. 
B«T.  Stat  I  T09,  V.  B.  Comp.  Btat.  ISOl,  p. 
(TB>  from  tlia  Fadaral  Snprama  Conrt. 
■■  BMMltnptar  aaaeta  of  liaMkravt  aa- 
ta«a>— A  bftnk  vblcb,  In  pafmant  et  a  elaar- 
iog  liodaa  cbeek  drawn  In  Ita  faror  on  anoth- 
ai  mambar,  and  bald  u  a  raanlt  of  tba 
day's  deariosa.  reralre*  tha  prucecda  of 
Aada  praacntad  by  inch  othar  member  for 
daarlnc  an  tha  nut  mamlDg.  thortly  ba- 
tera  ■oipendlilt  pajmgnt,  miiit  account  thero- 
ftr  to  llM  bankcQpt  eatate  of  an^  dafaiUt- 
(ag  BMibw.  whars  tha  cIsarinK  booaa,  In  tha 
rarlaton  of  tha  clMrlngi  mada  nacesaarj  by 
•neb  aiBipanilOD,  eliminated  and  returned  the 
ebacka  wblcb  bad  bean  debited  agalntt  tha 
dafanltInK  member,  and  wbieh  ware  anbaa- 
qnantly  dlahanored;  and  thia  ta  no  leaa  true 
becauM  tha  clearing  bouaa.  under  Its  rulea, 
night  have  called  on  Ita  other  membera  to 
pay  pro  rata  tha  amoont  of  tha  ebe«ki  drawn 
■poD  tha  defaDltIng  mainber,  and  might  have 
tTMtad  the  credit!  In  fayor  of  tbe  da- 
bnlting  member  aa  belonging  proportlonaUy 
ta  tbe  contributing  members,  ainca,  aren  nn- 
dar  these  ruin,  a  check  which  was  a  result 
of  the  clearing!  of  the  pravlons  day  wonld 
•at  be  entitled  to  psrtldpatlon. 

[No,  137.] 

BuhnUtted    Deaemler    It,   190S,      DtMed 
February  19,  190B. 

IN  ERROR  to  the  Sapremo  Conrt  of  tha 
8t«t«  of  Ohio  to  review  a  judgment  which 
■fSnnad  a  judgment  of  the  Circuit  Court  of 
yranklin  Count?,  in  that  state,  which  had 
In  turn  affirmed  a  judgment  of  tha  Court 
of  CrannKm  Pleas  of  that  oounty,  disnis*- 
iiig  aa  aotion  bj  a  tnutae  in  bankruptcy 
to  TMorer  an  asset  of  the  bankrupt  esbsta. 
XmwTMil  and  remanded  for  fnrthar  pro- 
aeedings. 

The  facta  are  stated  In  tha  opinion. 

Maatn.  D»Tld  F.  Pnsh,  Frwd  0.  Raotor, 
■ad  Pugh  A  Pugh,  for  plaintiff  in   error. 

Mesfrt.  Talfonrd  P.  Linn,  and  (htth- 
w^t«,  Liim,  A  Thurmem  for  defendant  in 


•    *Hr.  Jnstlee  WUte   deltrered  the  opinion 
mi  tha  court: 
The  firm  of  Reinhard  Jt  Company,  oom- 
28  S.  C— IB. 


S8> 

pOMd  of  John  Q.  Rafaihard  and  He^ry  A, 
Reinbard,  earry  on  a  banking  buslneai  In 
Oolumbns,  Ohio.  On  April  10,  1900,  the 
firm  made  a  general  assignment  under  the 
inBolvent  laws  of  Ohio.  On  the  following 
day  a  petition  In  involuntary  bankmptciy 
under  the  law*  of  the  United  States  was 
filed  againot  the  firm,  and  on  August  10, 
1900,  it  waa  adjudged  bankrupt,  and  subse- 
quently Keetor,  the  plaintiff  in  error,  was 
appointed  the  trustee. 

In  a  court  of  common  pleas  of  the  state 
of  Ohio  tbe  trustee  began  this  suit  against 
the  defendant  In  error  to  recover  the  sum  of 
91,800,  which  It  vol  etlbaeqnently  agreed 
waa  only  $1,181.74.  Tha  petition  allegad 
the  adjudication  in  bankruptcy  and  the  ap- 
pointment of  the  trustee,  and  based  bia 
right  to  recover  upon  the  ground  that  on 
April  10,  ISOO,  tbe  firm  bad  transferred  and 
assigned  to  tha  defendant  bank,  who  bad  r*-. 
cdved  the  same,  the  sum  of  money  sued  for,  *■ 
which  It  wu*alleged  woe  ths  property  of* 
Reinhard  ft  Company,  and,  Id  aubstanoe, 
the  payment  to  the  bank  was  allfged  to 
const!  tuta   a   voidable   preferenea. 

The  answer  admitted  the  making  of  the 
general  assignment,  the  adjudication  of  tha 
firm  as  an  involuntary  bankrupt,  and  tbe 
appointment  and  qualification  of  the  plaiih 
tiff  a*  trustae.  The  other  avermenU  <4 
tbe  petition  were  danled. 

A  trial  waa  bad  to  a  jury.  At  tha  doia 
of  Uia  evidence  for  the  plaintiff  the  court, 
at  the  request  of  the  defendant,  instructs] 
a  verdict  in  its  favor,  and  judgment  wag 
entered  dismissing  tJie  action.  Tha  dreult 
court  of  Franklin  county  affirmed  the  judg- 
ment, which  was  thereafter  affirmed  b/ 
the  mipTeme  oourt  of  Ohio,  without  opinion. 
The  chief  justice  of  the  supreme  court  of 
Ohio  made,  and  tbe  court  caused  to  ba 
filed  and  entered  on  Its  journal,  the  oer-^ 
tificate  which  ie  In  the  msrgin.t  j 

'It  !■  contended  that  this  oourt  la  with-' 
out  jurisdiction.  The  argument  upon  which 
this  proposition  is  rested  is  this:  First.  It 
is  said  tjiat  whilat,  in  the  petition,  the  right 
of  recovery  was  based  upon  the  ground  of 
fraudulent  preference,  it  was  not  disclosed 
therein  whether  the  preferenoe  railed  upon 
was  In  violation  of  the  bankrupt  law  of  tba 
United  States  or  of  the  Insolvent  laws  of  tha 
state    of    Ohio;    and   therefore   a   Federal 


tOn  motion  of  tbe  ptalntlif  In  error,  Fred  C. 
Rector,  (nint»,  this  court  orflers  It  to  be  cer- 
tified and  made  part  of  the  record  In  thla  caaa^ 
tha  Honorable  William  T.  Spear,  chief 
?c  of  aald  supreme  court,  does  now  certify, 
thtt  In  Bald  cause,  and  on  tbe  hearing  before 
tbis  court  It  was  clatincd,  contended,  and  al- 
leged br  the  Hid  plitotIK  In  error  that  a> 
tbe  lOtb  day  of  April,  ±.  D.  1000,  Relobard  * 
Company,  a  partneratilp,  by  deeds  o(  Its  In- 
dividual members,  committed  an  act  of  bank- 


3,Google 


M  8DPRBMB  COUBT  BSFORTZR. 


Oat.TBM, 


mxj  to  ipaelallj  dlreot  Um  ■ttoBtion  of  tb* 
■tftta  court  to  raeh  ft  qnutloii  it  tt  wu  io- 
tandad  to  relj  upon  It.  Second.  But  aven 
if  the  FedcmJ  question  waa  referrttd  to  In 
tlM  petition,  aa  the  eauee  of  action  stated 
in  nowlaa  inTolved  the  eonstnietion  or  Talid- 
ilj  of  anj  prorliton  of  the  bankrupt  act, 
therefore  there  ii  no  ri^t  to  reriew  under 
I  TOfi  of  the  Reriaad  SUtntea,  U.  B.  Comp. 
But.  IBOl,  p.  576. 

Both  tbeae  contentiona  might  well  be  die- 
poaed  of  hj  aaying  that  the  action  waa 
brought  b7  a  tnutae  appointed  nnder  tha 
bftnknipt  law  of  tha  United  Stataa,  aaeldng 
to  raoorer  what  waa  aaaert«d  to  be  en  asset 
of  tba  bankmpt  eatato  under  that  law. 
Tlia,  therefore,  praaented  a  Federal  ques- 
tion, and  the  denial  of  the  aaaerted  tight 
waa  a  denial  of  a  right  or  title  apeclallj 
tfalmed  under  a  Iaw  of  the  United  States. 
PMfc  t.  Jmneat,  T  How.  SI2,  IE  L.  ad.  S41; 
BarttM  T.  Qtiler,  106  U.  S.  ISl,  27  L.  ed. 
087,  2  Sup.  Ct  Kep.  387;  William*  t.  Heard, 
140  U.  S.  S29,  3S  L,  ed.  S60,  II  Sup.  Ct.  Rep. 
aSSj  DuaAone  t.  Btall.  181  U.  S.  S13,  40  L. 
•d.  7B1,  16  Bup.  Ct  Rep.  037 ;  Etanl«y  \. 
Bohwalbif,  102  U.  S.  27S,  40  L.  ed.  9Q7,  16 
Bup,  Ct  Rep.  764.  Whether  expreaaions,  re- 
lied upon  In  argoment,  contained  in  Oramsr 
T.  Wilton,  IDS  U.  8.  416,  49  L.  ad.  268,  25 
Sup.  Ct.  Rep.  94,  muat  be  taken  aa  not  in 
harmony  with  the  previoua  coaes,  or  whether 
those  expressions  simply  implied  that  where 
Sa  right  clsimed  by  a  trust^  in  bankruptcy 
7tn  Ite  final  aapaet  depended* solely  upon  a 
atate  law,  tlie  eourte  of  the  United  Statea 
would  follow  the  construction  given  by  the 
bigheat  courta  of  the  atat«  to  the  BtB.t«  law, 
we  do  not  deem  It  necessary  now  to  aay, 
for,  without  reference  to  the  doctrine  an- 
nounced in  the  previous  cases,  and  without 
regard  to  the  import  of  the  ease  of  Orajner 
T.  Wilton,  the  contention  as  to  the  wiutt  of 


juriadlatloa  b  without  merit  It  b  to 
be  obaarred  that  the  matter  Mitifled  by  tte 
supreme  eourt  of  Ohio  waa  made  by  that 
court  a  part  of  the  record,  and.  If  It  be  con- 
siderad  a>  having  the  force  of  an  opinion  of 
that  eourt,  would  clearly  establish  the  face 
that  the  court  bad  eonaldered  and  decided 
a  Federal  question,  which,  apart  from  other 
eonaiderationB,  wonld  obviously  give  juris- 
diction. But  even  if  the  action  of  the  court 
be  treated  aa  not  an  opinion,  but  a  mere 
cerUfleate,  the  aame  result  would  follow. 
It  is  elementary  that  the  eertificato  of  a 
court  of  last  reaort  of  a  atate  may  not  im- 
port a  Federal  qneation  into  a  record  whera 
otherwiee  such  question  do«a  not  ariae;  it 
ia  equally  elementary  that  auch  a  eertill- 
cata  may  aerve  to  elnddata  the  determi* 
nation  whether  a  Federal  question  exista. 
Applying  this  priodple,  we  tliinlc,  aa  tha 
auit  waa  brought  by  a  trustee  in  bankrupt^ 
in  virtue  of  the  power  and  author!^  con- 
ferred upon  him  by  a  law  of  the  United 
Statea,  the  certificate  makea  clear  the  fact. 
If  It  were  otherwise  doubtful,  that  righta 
under  the  bankrupt  law  were  relied  upon 
and  passed  upon  below.  And  as,  this  being 
true,  the  right  of  the  trustee  In  bankruptcy 
to  recover  thus  depended  upon  a  law  of  the 
United  States,  there  waa  clearly  jurisdio- 
tion  within  the  purview  of  S  709  of  the  Re- 
vised Statutea,  U.  S.  Comp.  SUt.  1901,  p. 
B75.    Jfutt  r.  Knvt,  200  U.  8.  12,  50  L.  ed. 

.  26  Sup.  Ct.  Rpp.  216. 

Coming  to  the  merits,  we  premise  that  If 
the  court  below  had  found  the  facts  we 
should  be  bound  thereby.  Here,  however, 
aa  we  have  aeen,  the  court  below  did  not 
find  the  facts,  but  Instructed  a  verdict  for 
the  defendant,  being  of  the  opinion  that,  up- 
on no  view  of  the  evidence,  was  there  a  case 
made  which  would  have  justified  a  verdict 
for  the  plainttfT.  This  raiaea  a  question  of 
law,  which  is  this :     Waa  the  evidence  audi 


mptcr,  ta  wft :  made  a  ceneral  asslcnmeat  for 
tha  benefit  cf  eredlton:  that  on  tbi  lltb  dar 
•f  April,  A.  D.  1900,  a  petition  In  bankruptcy 
was  filed  In  tne  district  court  ot  tbe  DDlted 
States  ol  tbe  soothem  district  ot  Ohio,  eaatem 
division :  that  on  tha  lOtn  dar  ot  Aopist.  a.  d. 
IBOO.  lald  RelDbard  &  CampsDT  were.  \>j  said 
eonr^  adjadced  bankrupt,  and  on  September 
18,  L.  D.  leoO,  laid  platntm  In  errar  was  ap- 
pointed trnitee  thereof ;  that  on  tbe  lOtb  day 
ot  April,  A.  D.  1900.  said  Belnhard  ft  CompsjiT, 
tben  being,  to  tba  knowledge  at  tbe  defendant 
b  error,  Insolrent,  asalcned  and  transferred  lo 
the  defendant  In  error,  Tbe  Cltr  Deposit  Bank 
Compabr,  and  that  the  said  last-named  com- 
panr  tben  and  tbere  received  (roin  aald  Iteln- 
hord  *  Companr,  tbe  mm  of  tl.iei.T4  of  mon- 
S7S  beloDglDf  to  said  Belnhard  &  Company ; 
tliat  said  aistgnment  and  transfer  was  an  nn- 
lawful  preference,  alven  to  tbe  said  detendant 
In  arror.  and  violated  tbe  provisions  ot  |  SOa 
and  fSOh  of  tbe  United  Stales  bsnkrapt  law ; 
that  It  became  and  was  material  to  the  aald 


cause  (or  this  coort  to  determine  whether  the 
■aid  lom  of  |1,iei.T4  was  so  assigned  and 
trsnBferred ;  whether  It  waa  an  unlawfol  pref- 
erence; whether  It  was  a  violation  ot  said  |  OOa 
and  I  eoft  of  the  said  bankropt  law ;  and  wbetb- 
er  tbe  said  plalntilf  In  error,  under  lald  Uw.h 
wu  entitled  to  have  tbe  said  assignment  andj 
transfer  set'aslde  and  declared  nnll  and  vold,a 
and  to  have  a  Jadgment  and  order  for  the  re- 
covery o(  said  money  against  said  defendant 
In  error;  that  the  decision  of  tbis  coort  was 
adverse  to  tbe  claims  and  contentions  ot  tha 
■aid  plalntilf  In  error.  In  thla :  that  said  coort 
decided  that  said  assignment  and  transfer  o( 
■aid  som  ot  tl,16I.T4  was  not  so  uQlawful 
DrBterence,  In  violation  of  the  said  provMlons 
of  tbe  bsDkrupt  law.  and  that  tbe  said  plalo- 
tlS  In  error  was  not  deprived  of  any  right  un- 
der said  law,  and  was  not  entitled  to  bare 
said  aeslgnmeot  and  (ranater  set  aside,  and  to 
tbe  said   nn  of  11,161.74  from  aald 
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*a  H  woidd  trnn  JnatilM  tba  Jxitj,  sndcr  any 
7tMMiiaUe  tinr  hereof,  ta>ttnd  for  the  platn- 
Hffl  In  otltw  words,  Wbb  there  mfficieiit 
vrjdenee  to  warrant  the  lubmlBBion  of  the 
put  to  the  jury!  TUb  bringa  ua  to  con- 
■Ider  the  evidence.  In  otder  to  ascertain 
whst  Inferencea,  one  way  or  the  other, 
might  reaaoaably  hare  been  dmwn  by  the 
Jnrj  therefroiD' 

Outside  the  testimony  of  the  trustee  as 
to  the  insolTencT  of  the  bankrupt  estate, 
the  only  evidence  Introduced  w«j  the  tea- 
timoQy  of  John  Field,  manager  of  the  Co- 
Imnbne  Clearing  House  Association.  By 
that  testimony  Uia  following  facta  were  die- 

Prior  to  the  banknipt<7  of  BelnhaTd  ft 
Company  that  flnn  carried  on  a  banking 
bminesa  in  the  ei^  of  Oolumlms,  Ohio,  and 
the  firm,  as  well  as  the  City  Depodt  Bank 
Company,  were  meml)era  of  the  eleartng 
house  association.  In  order  to  accomplish 
the  pQTpose  of  Its  exlstenee  the  clearing 
house  association  was  an  agent,  for  a  lim- 
ited purpose,  of  the  banks  composing  the 
HBOciation;  that  ii,  its  dnfy  was  to  clear 
or  balance  daily  the  el&imi  of  the  respeo- 
tive  banks,  one  against  the  other,  resulting 
from  the  checks  drawn  npon  and  held  by 
the  different  membera.  The  only  souroe 
from  which  the  association  derived  the 
means  to  carry  on  its  operations  was  from 
anessments  upon  the  membera,  which  were 
Blade  solely  for  the  purpose  of  paying  rent, 
■alariee,  and  similar  expendltnres.  To  ef- 
feet  the  clearings  each  member  of  the  asso- 
elatJon,  on  bankiug  days,  sent  to  the  clear- 
ing house,  at  «  speoiSed  honr,  the  chedcs 
held  by  It  sgainst  other  banks.  The  checks 
sent  by  eaA  member  were  considered  aa  re- 
maining the  proper^  of  the  member,  the 
BBodation  being  simply  an  agent  for  col- 
lection. Where  the  sum  of  the  checks  pre- 
wnted  by  one  bank  exceeded  the  sum  of  the 
•hecks  against  it  presented  by  other  mem- 
bers of  the  association,  that  bank  had,  of 
eoarse,  a  credit  balance.  Where  the  checks 
presented  by  a  partlcnlar  bank  against  other 
banks  were  leas  than  the  sum  of  the  checks 
against  it  presented  by  other  banks,  that 
bank  had  a  debit  balanea.  Where  a  hank 
was  entitled  to  a  credit  or  payment  corre- 
^■pondlng  to  the  excess  which  tba  sum  of  the 
Rebecks  presented  by  it  exceeded  the  sum 
•  «f  the  checks  against  it,  the  clearing 
house  paid  that  bank  the  difference  by  draw- 
ing ita  check  upon  one  or  more  of  the  debtor 
banks;  and  each  member  constituted  the 
manager  of  the  association  its  agent  to  draw 
a  check  or  checks  upon  such  member  for  any 
balance  found  to  be  due  by  that  member. 

In  making  the  clearings  on  April  9,  IHDO, 
the  day  before  the  assignment  of  Relnhard  t 
Company,  the  checks  presented  against  that 


piMented  by  H  against  other  banks  by 
fl,iei.74;  that  la,  Beinhard  &  Company,  aa 
a  result  of  the  clearing,  was  Indebted  in 
that  amount.  On  the  same  day  the  City 
Deposit  Bank  presented  in  the  eleariugi 
chedcs  drawn  npon  other  banks  which  ex- 
ceeded by  110,245.83  the  amount  of  tha 
checks  presaited  against  that  bank ;  in  other 
words,  aa  a  result  of  the  clearings  it  waa 
entitled  to  receive  the  amount  of  money 
just  stated.  In  payment  of  the  balanee 
the  clearing  house  gave  to  the  City  Deposit 
Bank  a  chock  on  Reinhard  ft  Company  for 
the  sum  due  t^  that  firm,  vig.,  $1,101.74, 
and  a  check  npon  the  Capital  City  Bank 
for  99,083.89.  There  was  nothing  in  the 
evidence  to  show  upon  what  bank  the  chedcs 
were  drawn  which  were  held  by  the  dty 
Deposit  Bank  on  April  9,  and  which  it  pre- 
sented for  clearing  on  that  day,  nor  was 
there  anything  In  the  evidenee  to  show 
np<m  what  banks  the  cheeks  were  drawn 
which  ware  presented  by  Eelnhard  ft  Com- 
pany for  olearing  on  Uie  same  day.  Tha 
oheok  of  the  olearing  honaa  on  Eelnhard  ft 
Company  for  the  balanoe  dne  by  that  Arm 
In  the  clearings,  and  which,  aa  we  have 
said,  was  given  to  the  CSty  Deposit  Bank, 
was  not  on  that  day  presmted  by  the  City 
Deposit  Bank  to  Beinhard  ft  Company  for 
payment.  On  tha  contrary,  the  City  De- 
posit Bank  held  the  clearing  honse  ehecfr 
until  tha  next  day.  When,  on  the  morning 
of  tba  10th  of  April,  tha  City  Deposit 
Bank  presented  Its  checks  for  clearing,  it 
treated  the  clearing  house  cheek  on  Bein- 
hard ft  Company  aa  being  entitled  to  par- 
ticipato  In  the  clearing,  and  Included  It  In 
the  checks  presented  for  that  purpose. 

On  the  morning  of  April  10,  the  checks,  asH 
presented  to  tha* clearing  house  by  tlia* 
City  Deposit  Bank,  including  the  clearing 
house  chedc,  exceeded  the  amount  of  the 
chedcs  presented  against  it  by  other  banka 
in  Uie  sum  of  $4376.98;  and  the  olearing 
house  gave  to  the  City  Deposit  Bank  ita 
cheek  on  tha  Deehler  National  Bank  for 
that  sum.  On  that  day  the  checks  pre- 
sented by  Beinhard  ft  Company  against 
other  banka  aggregated  $2,132.10,  whilat 
tha  chedcs  against  it  presented  by  other 
banks  amounted  to  $8,369.30,  leaving  a 
balance  dne  by  Beinhard  ft  Company  in  tha 
clearing  of  $4,237.11.  Shortly  after  tha 
clearing  was  made  it  developed  that  Bein- 
hard ft  Company  had  made  a  general  as- 
signment for  the  benefit  of  their  creditors 
and  hsd  suspended  payment,  and  ae  a  ra- 
Bultj  of  course,  It  was  certain  thnt  tbe  firm 
of  Beinhard  ft  Company  would  not  meet 
its  obligations.     The  mice  of  the  clearing 
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haoM  UmA  prorlded  for  mdi  h  eontiogcncy 
■>  toDoira: 

*%  cmM  of  fttllnre  to  mpond  prompt- 
Ij  to  the  diedcB  of  the  manager,  on  tlio 
part  of  Uiy  member  of  the  association,  they 
■hall  be  immediately  returned  to  the  mana- 
ger, who  rtiall  call  upon  the  other  bank*  or 
bankers  to  make  up  the  sum  for  which  pay- 
ment  has  been  refused  in  proportion  to  the 
unount  of  checks  upon  the  defaulting  mem- 
ber sent  into  the  clearing  houM  at  the  pre- 
ceding settlement,  which  sums  so  furnished 
or  contributed  shall  constitute  claims  in 
the  hands  of  the  responding  members  re- 
spectively against  the  defaulting  members, 
and  it  Is  hereby  agreed  that  the  cheeks  re- 
ceived from  the  olearing  house  by  the  de- 
faulting members  shall  b«  delivered,  if 
ro^uired,  to  t^e  member  owning  the  same, 
without  muUlation;  the  agency  of  the  clear- 
ing house  in  the  matter,  it  Is  understood, 
it  only.  a»  a  trustee,  and  In  no  case  is  the 
SMBDciatioa  to  be  held  responsible  for  any 
loss  that  may  occur." 

All  the  decks  drawn  against  Reinhard  & 
Company,  and  which  figured  in  the  mom- 
'Ing  settlement,  were  returned  to  the  clear- 
ing house  witli  the  information  that  Rdu- 
hard  A  Company  had  failed.  The  clearing 
kouse  thereupon  revised  the  previous  set- 
tlementa  by  deducting,  wherever  appearing, 
Mtlie  credits  which  had  been  given  for  checks 
?drawn  on  Reinhard  ^'Company,  which  had 
been  presented  by  other  banks,  and  changed 
the  balances  to  correspond  with  such  de- 
duetiona,  and  the  dishonored  checks  were 
returned  to  the  respective  banks.  Having 
thus  returned  all  the  checks  which  had  been 
presented  against  Reinhard  &  Company  on 
that  morning,  the  entire  sum  which  bad  been 
aollected  on  the  checks  sent  to  the  clearing 
house  by  Reinhard  Ik  Company  on  the  same 
morning  for  the  purpose  of  the  clearing, 
via.,  12,132.19,  remained  in  the  hands  of 
the  clearing  house  without  any  debit  against 
It.  Being  thus  in  possession  of  the  sum 
Teferred  to,  the  manager  testified  that  he 
paid  $970.46  thereof  to  the  Commercial 
Bank  and  the  balance  of  tl, 161.74  to  the 
City  Deposit  Bank.  With  a  view  of  making 
the  payment  to  the  laai-named  bank,  the 
management  to  the  office  of  the  City  Deposit 
Banlc  Conflicting  versions  were  given  of 
what  took  place  at  the  interview,  which 
was  had  vrith  an  officer  of  the  City  Deposit 
Bank  named  Jennings.  The  manager  at 
flnt  testified : 

"I  told  him  that  the  Reinhards  had 
failed,  and  that  his  check  had  been  returned, 
and  that  I  had  a  balance  due  Reinhard  & 
Company,  and  that  I  would  substitut*  a 
dieck  on  the  Capital  City  Bank  for  this 
eheck  on  Reinhard,  which  had  been  re- 
turned.    Mr.  Jennings  said  that  he  would — 


I  think  he  said  be  would  telephone  Ur. 
Onthwaite,  and  if  it  wai  all  right  he  would 
return  my  cheek, — the  Reinhard  eheck.   .  ," 

Subsequently,  referring  to  checks  whidi 
the  witness  had  carried  to  the  City  De- 
posit Bank  to  give  to  that  bank  in  ex- 
change for  the  prior  check  of  $4,S75.9S,  he 
said: 

"It  runs  in  my  mind  .  .  .  that  I 
told  him  that  I  wanted  to  substitute  those, 
and  that  he  asked  me  what  for,  and  I  told 
him  not  to  ask  any  questions, — I  am  not 
sure  about  that, — that  I  wanted  to  substi- 
tute those  ehecka." 

Certain  it  is,  however,  that  the  manager 
took  up  the  check  for  $4,S75.9S  drawn  on 
the  Deshler  Bank,  which  had  been  given 
to  the  City  Deposit  Bank  In  disdtarge  et 
the  credit  balance  in  its  favor  as  the  result 
of  the  previous  clearing  of  that  day,  and^ 
substituted  for  It  a  cheek  for  $3,714.24,^ 
drawn  on  the  Deabler* National  Bank,  and* 
in  addition  gave  s  check  drawn  on  the  Capi- 
tal City  Bank  for  |1,1S1.74,  the  exact 
amount  of  the  clearing  house  check  which 
had  been  thrown  out  of  the  clearings. 

Analysing  these  facts  for  the  purpose  of 
arriving  at  the  inferences  which  may  rea- 
sonably be  deduced  from  them,  this  plainly 
results:  When,  on  the  morning  of  April 
10,  IBOO,  as  the  result  of  the  failure  of 
Reinhard  &  Company,  the  clearings  of  that  . 
day  required  revision,  the  clearing  bouse 
having  received  ba«k  the  checks  drawn  on 
Reinhard  &  Company  which  It  had  cleared 
tor  its  members  that  morning  made  new 
settlements  with  those  members  based  np- 
on  deductions  from  the  original  settlements 
of  the  sum  of  the  checks  which  had  beui 
put  In  the  clearings  on  that  morning  and 
were  afterwards  dishonored.  The  result  of 
each  new  settlement  was  that  the  amount 
due  to  the  member  was  reduced  or  the  in- 
debtedness shown  on  the  original  settle- 
ment was  increased,  according  as,  by  the 
original  settlement,  the  member  was  a 
creditor  of  or  a  debtor  in  the  clearing;  and, 
as  a  necessary  consequence  of  the  new  set- 
tlements having  eliminated  all  the  debit* 
against  Reinhard  &,  Company,  the  clearing 
house  held,  as  the  property  of  that  firm, 
the  proceeds  of  the  checks  on  other  banks 
which  that  firm  had  seat  for  clearing  on 
that  morning. 

The  statements  of  the  manager  as  to 
what  was  done  with  the  clearing  house 
check  which  had  been  put  in  the  clearings 
by  the  City  Deposit  Bank  are  not  perfectly 
clear.  In  one  aspect  he  returned  that  cheifc 
to  the  City  Deposit  Bank  as  he  had  ra- 
tumed  the  other  dishonored  checks,  and 
then  gave  to  the  City  Deposit  Bank  a  cheek 
for  the  amount  due  It  on  the  revision  of 
the  clearing  ($3,714.24),  and  also  delivered 
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A  cheek  for  |1,I«1.74,  to  take  up  the  dia- 
lioiior«d  eleftring  hoiue  olieck-  In  anoUier 
upMt  the  uune  reault  wm  brought  ftbout 
without  %as  return  of  tha  dishonored  check 
The  mere  form  of  the  truuaction,  howerer, 
dON  not  affect  it«  nature.  Tha  payment  out 
of  this  fund  bj  the  manager,  in  part  to  the 
5  01^  Depoeit  Bank  and  In  part  to  another 
7lMnk,  therefore  amounted  simply  to'thls: 
that  In  the  revision  of  the  elearlnge,  al- 
though the  clearing  house  eliminated,  and 
returned  Uie  checks  which  had  been  debited 
•gainst  Beinhard  &  Company,  and  were  lub- 
•equautly  dishonored,  it  retained  and  ap- 
propriated the  credits  arising  from  th« 
ehedca  pot  in  by  Beinhard  ft  Company  for 
the  purpose  of  the  clearing  of  the  morning. 
Having  thus  appropriatwd  those  eredita,  it 
need  them  pro  loMto  to  pay  tha  clearing 
house  check  on  Keinhard  k  Company  held 
by  the  City  Deposit  Bank  aa  the  result  of 
the  clearingB  of  the  prerious  day.  But 
as  tha  clearing  bouse  had  reoeived  the 
ehedcs  from  Rdnhard  ft  Company  on  the 
morning  of  April  10,  IMO,  tor  the  purpose 
fli  making  the  clearing  on  that  day, 
such  agent  was  without  power,  after  re- 
turning to  tha  banks  which  had  prcMnled 
the  same,  the  diecks  debited  against  the 
Ann,  to  hold  on  to  the  credits  of  Rsinhard 
ft  Company,  and  treat  them  as  subject  to 
be  appropriated.  Indeed  when  the  infer- 
•ncea  from  the  proof  are  thuj  accurately 
fixed  It  is  apparent  that  the  transaction 
was  in  substance  like  the  one  which  was 
held  by  this  court  in  I'ardlcy  v.  Fhitler,  1S7 
U.  S.  344,  4£  h.  ed.  IB2,  17  Sup.  CL  Rep. 
93S,  to  bs  a  misappropriation,  and  besides 
to  oonstitute  a  fraudulent  preference  within 
tba  meaning  of  the  national  banking  act. 
The  result,  however,  of  the  proof  would 
not  be  different,  eren  If  It  be  (wncedcd  that, 
under  the  rule  as  to  olearings,  which  we 
have  quoted,  the  clearing  houHS  would  have 
had  the  power,  upon  the  default  of  one  of  its 
members,  eimply  to  call  upon  the  other  mem- 
bers to  pay  in  a  pro  rata  proportion  of  the 
amount  of  the  check  or  diecks  which  had 
been  drawn  upon  the  defaulting  member, 
and  to  treat  the  credit  standing  in  the  clear- 
ing In  favor  of  the  defaulting  member  as 
belonging  proportionately  to  the  contribu- 
ting membera.  We  say  this  because  even 
under  such  hypothesis  the  cleniing  house 
check  held  by  the  City  Deposit  Bank  would 
not  have  been  entitled  to  ho  participate. 
That  check  was  the  result  of  the  clearings 
of  tba  previous  day;  and,  uoilcr  tlie  li>-polh- 
miM  aa  to  the  meaning  of  the  rule  in  which 
j^we  have  indulged,  thn  holder  was  only  en- 
H  titled  to  obtain  fflyniitnt,  pro  rata,  iroin 
■  those    who   hod    praieiited   eheckj '  against 


Bdnhard  ft  Company  In  the  dearing  triua» 
In  the  eheelc  wis  given. 

Was  the  receipt  and  appropriation  of  tba 
91,161.74  by  the  aty  D^it  Bank  a  pre^ 
erence  within  the  bankruptcy  lawT  is,  then, 
the  question.  It  is  said  that  it  was  not, 
because,  to  constitute  a  preference  under 
that  law,  the  transfer  or  payment  must 
have  been  the  act  of  the  bankrupt  Weat- 
em  Tie  <t  Timler  Co.  v.  Broum,  IBB  U.  8. 
G02,  49  L.  ed.  571,  25  Sup.  Ct.  Rep.  339. 
Here  It  Is  insisted  that  it  cannot  be  so  held, 
because  there  was  nothing  in  the  proof  war- 
ranting the  implication  that  the  firm  an- 
thoriied  or  ratified  tba  misappropriation, 
or  that  tha  clearing  house  was  the  agent  of 
the  Arm  when  it  made  such  misappropria- 
tion. The  latter  proposition  rests  on  tbe 
contention  that  whatever  agency  the  associ- 
ation possessed  in  virtue  of  its  authority 
to  make  clearings  was  revoked  by  the  tact 
of  the  voluntaiy  assignment  made  by  Rein- 
hard  ft  Company  before  the  money  was  ap- 
propriated to  the  City  Deposit  Bank. 
Whilst  it  may  be  conceded  that  these  prop- 
ositions are  well  founded,  it  does  not  fcj- 
low  that  tha  inferences  deducibla  from  the 
evidence  did  not  warrant  the  conclusion 
that,  under  the  bankrupt  law  of  the  United 
States,  there  was  a  duty  on  tlie  part  of  the 
City  Deposit  Bank  to  pay  over  to  the  trua- 
tee  the  sum  received  by  it  of  the  funds  of 
Reinhard  ft  Company  deposited  on  April 
10,  1900,  with  the  clearing  bouse  for  the 
purposes  of  tbe  clearing  of  that  data. 
From  the  inferences,  which  we  have  stated 
were  properly  deducible  from  the  evidence, 
it  follows  that  tba  jury  would  have  been 
amply  justified  In  finding  that  tbe  clearing 
house  had  made  a  wrongful  duposition  of 
a  trust  fond  in  favor  of  the  City  Deposit 
Bonk,  which  institution  had  notice,  either 
actual  or  constructive,  of  the  misappropria- 
tion.   Western  Tie  <t  Timber  Co.  v.  Brown, 

We  Interpret  the  certificate  of  the  an- 
preme  court  of  Ohio  as  establishing  that 
that  oourt  did  not  rest  its  affirmance  of  the 
judgment  rendered  by  the  trial  court 
against  tha  trustee  upon  the  mere  techni- 
cal ground  that  the  petition  counted  upoog 
a  voidable  preference,  and  there  could  not°J 
be  a  recovery  unless  *the  facts  constituted* 
such  preference,  even  although  the  evidence 
justified  the  inference  that  the  money  which 
the  City  Deposit  Bank  received  from  the 
clearing  house  association,  under  the  cir- 
cumstances we  have  stated,  was  the  prop- 
erty of  Reinhard  ft  Company,  which  the 
bank,  by  operation  of  the  bankrupt  law, 
obliged  to  account  tor  to  the  bankrupt 
estate.  We  so  conclude,  because  the  su- 
preme court  of  Ohio  not  only  certified  that 
its  decision  "was  adverse  to  the  claims  and 
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eontenUona  of  tli«  tali  plaintifF  in  error, 
In  this:  tluit  i&ld  eourt  decided  thjit  uid 
Hdgnmant  and  traiufar  ot  raid  siua  of 
91,1S1.T4  was  not  an  nnlawful  preference. 
In  violation  of  th*  said  provisions  of  the 
bankrupt  law;"  but  in  addition,  more 
certified  that  the  case  irss  decided  against 
the  trustee,  because,  under  the  facts  proved, 
.  the  trustee  "waa  not  deprived  ot  anj  right 
under  said  (bankrupt)  law,  and  was  not 
entitled  to  have  said  assignment  and  trans- 
fer set  aside,  and  to  recover  the  said  sum 
of  $1,161.74  from  said  defendant  in  error." 
7k«  judgment  of  the  Supmne  Court  of 
Ohio  must  bt  reo«r«ad  and  the  cause  b«  re- 
manded to  that  eourt  for  further  proceed- 
ings, not  inconsistent  with  this  opinion. 


(lOD  U.  B.  4») 

VEED  a  RECTOR,  Tntstoe  of  Reinhard 

&  Oompaof,  Plff.  m  J^., 

o. 

COMUSRCIAL  NATIONAL  BANK. 


■■etB  of  banlcnpt  estatv. 

— A  bsnk  wblch  receives  from  a  clearlog 
hoase  BHoclatloD  the  proceeds  ot  checki  pr»- 
ioltcd  Car  clearlni  b7  a  member  sbortl;  betoi 
■UBIWDdlni  payment  csddoC  escape  Uabllltj 
to  account  to  tbe  estate  In  bankrupt C7  ot  tbe 
defaulting  member,  wbere  tbe  clearlns  hanse, 
In  revising  tbe  dar's  clearings  becsuse  of 
ancb  ■aspenslon,  sllmlnated  and  returned  the 
cbeeks  wblch  had  been  debited  against  the 
faulting  Diembet,  on  tbe  theory  tbat,  under 
tbe  doctrine  ol  readsslon  and  following  ol 
trust  funds,  tbs  bank  had  the  right  to  ap- 
propriate sn7  property  of  tbe  defanlttng  mem- 
Mr  sod  apply  It  to  tbe  reduettoa  ot  an  ad- 
vaece  of  cutrencr  made  on  that  ds^i — es- 
pecla1l7  wbere  such  currencr  was  psld  oat 
bT  such  detauittcg  member  orer  Its 
to  Its 


gubmittad    Decemler    It,    190S.    Daoided 
Felrvarf  IS,  HOB. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment  which 
Affirmed  a  judgment  of  the  Circuit  Court 
of  Franklin  Countj,  in  that  state,  which 
had  in  turn  affirmed  a  judgment  of  the 
Court  of  Common  Pleas  of  that  county,  dis- 
missing an  action  by  a  trustee  in  bank- 
ruptcy to  recover  an  asset  of  the  twnkrupt 
estate.  Reeerted  and  remanded  for  further 
proceedings. 

The  facts  are  stated  in  the  opinion. 

IfMsrs.  S*Tld  F.  Pwsh,  Frod  0.  Rector, 
and  Pagh  d  Pugh,  for  plaintiff  in  error, 

Ur.  F.  F.  D.  Alberjr  for  defendant  in 


:  Mr.  Justice  WUt*  delivered  tbs  opinion* 
ot  the  court: 

This  case  is  governed  bj  the  principle* 
which  ocmtrolled  the  decision  Just  announced 
in  the  case  of  the  same  plaintiff  in  error 
against   the   City  Deposit   Bank   Company, 

No.  137.    [2rO  U.  S.  405,  50  I*  ed.  .26 

Sup.  Ct.  Rep.  28S.] 

In  the  trial  court  judgment  was  prayed 
for  S970.46,  on  the  ground  that  on  April 
10,  1900,  that  amount  of  money,  the  prop- 
erty of  Reinhard  ft  Company,  had  been  by 
that  Arm  transferred  to  the  defendant  in 
error,  and  that  the  transaction  constituted 
a  voidable  preterence.  The  answer  was  in 
substance  a  general  denial  of  the  allega- 
Uons  of  the  petition  In  the  particulars  just 
stated. 

le  ease  was  sabmitted  to  the  court  up- 
on the  pleadings  and  the  following  agreed 
statement  ot  facts: 

"For  ten  years  or  more  prior  to  April  10, 
190O,  Reinhard  k  Company  kept  an  open 
account  with  the  Commennal  National  Bank, 
depositing  their  outside  items  on  placea 
where  they  liad  no  correspondent,  for  the 
purpose  of  saving  themselves  the  exchange 
or  eoUection  charges  on  some  of  these  items. 
The  balance  with  the  Commercial  National 
Bank  on  tbe  morning  ot  April  10,  1000,  waa 
ten  hundred  and  six^-seven  and  70-100 
dollars  (Cl,0S7.7e).  On  that  morning 
John  0.  Reinhard  came  to  tbe  Commercial 
National  Bank  with  Reinhard  A  Company's 
draft  on  New  Tork  for  two  thousand  (2,- 
000.00}  dollars,  for  which  the  Commercial 
National  Bank  gave  him  the  earren<7. 
This  money  was  used  by  Reinhard  &  Com- 
pany  to  pay  cheeks  drawn  on  them,  and  waa 
paid  out  over  their  eonnter  on  April  10 
to  their  customers. 

At  12.15  o'clock,  p.  11.,  on  said  day, 
Reinhard  ft  Company,  a  partnership,  com- 
posed of  John  O.  Reinhard  and  Henry  A. 
Reinhard,  said  partnership  and  each  of  said 
partners  being  then  insolvent,  filed  a  deed 
of  assignment  in  the  probate  court  of  Frank- 
lin coun^,  Ohio,  and  at  about  the  same 
hour  and  afternoon  of  said  day  their  bank- 
ing house  was  closed,  at  tbe  same  Ume  each 
of  said  partners  filed  deeds  of  assignment  ^ 

'The  following  day  a  petition  was  filed" 
in  the  district  court'of  tbe  United  States* 
tor  the  southern  district  of  Ohio  by  certain 
creditors,  alleging  that  said  assignment  was 
an  act  ot  bankruptf^j  and  thereafter  such 
proceedings  were  bad  tbat  said  Reinhard  ft 
Company  were  on  August  II,  1900,  adjudged 
bankrupt,  and  the  plaintiff  became  their 
trustee,   pending  which  election   ot  trustee 

)  Walter  Zinn  was  appointed  and  acted 

receiver  of  Reinhard  ft  Company,  but  the 
fact  of  such  insolvency  and  the  making  of 

id   assignment   were   not   known   to   said 
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Tlie  CommeTelal  N»llauJ  Bknk  neapt  by 
heuvLj  until  an«r  nid  MDonnt  of  two 
tbooMDd  [12.000.00}  doUu*  waa  chuged 
baak  on  the  keeount  of  Beinluird  ft  Com- 
PM17,  and  imtil  aftar  it  bad  reoeived  the 
ebsdc  of  the  manager  of  the  elwring  house 
for  aaid  iiim  ol  nino  hundred  and  MTen^ 
Ud  4ft-100   ($070.46)   dollara. 

"During  uid  da7  of  ^pril  10,  1000,  tb« 
Commercial  National  Bank  learned  by  street 
nunor  that  Keinbard  ft  Oompanf'i  draft 
on  New  Tork  would  probablj  not  be  paid, 
and  it  ebarged  the  same  bade  on  the  aoooimt 
of  Keinhard  ft  Company,  whloh  overdrew 
tbcdr  aeeount  nine  hundred  and  tUrtj-two 
and  24-100  ($032.24)   dollars. 

"On  the  lOtb  da^  of  April,  lODD,  Keinhard 
ft  Company  aent  tjielr  representative  to  the 
clearing  house  as  usual  at  12.S0  r.  it. 
They  received  checks  from  the  clearing  house 
as  usual,  wbieb  their  representative  took 
baek  to  their  bank,  and  the  dieeks  which 
tbef  brought  to  the  clearing  house  were 
cleared  on  the  respective  banks  as  usual  In 
all  eases.  Then  about  one  o'clock  f.  if. 
after  the  manager  of  the  clearing  bouse  had 
made  his  adjustment  of  balances  for  the 
daj  and  had  made  out  the  lAecks  to  pay 
tor  the  same,  Reinhard's  representative 
brought  back  the  checks  which  the  different 
bulks  of  the  clearing  bouse  had  cleared  on 
tbem  that  day. 

The  manager  took  theas  dieoks  bade  to 
the  diflerent  banks  that  had  cleared  them 
and  deducted  the  amounts  of  their  clearings 

that  day.    This  left  a  balance  of  t due 

to  Reinhard  ft  Campany  from  the  clearing 
bouse  for  that   day.     Out  of   this   balance 

She  gave  a  check  for  t to  the  City  De- 

7posit  Bank,*and  for  the  balance  of  (970.45 
he  gave  a  check  to  the  Commercial  National 
Bank. 

"When  Mr.  Field,  the  manager  of  the 
elearing  bouse,  went  to  the  Commercial 
National  Bank  to  return  the  checks  which 
thef  had  cleared  on  Reinhard  ft  Company 
that  day,  he  informad  Hr.  HoFTman,  the 
•Bshier,  that  that  bank  had  suspended,  and 
that  be  had  a  balance  on  hand  due  Rein- 
hard    ft     Company      of      $ ,    $ of 

wbleh  he  was  going  to  pay  to  the  City  De- 
posit bank,  leaving  a  balance  of  $070.4S  due 
the  said  Reinhard  ft  Company,  which  he  did 
not  know  what  to  do  with.  Mr.  Hoffman 
Informed  him  that  he  had  advanced  Rflin- 
hard  ft  Company  (2,000.00  on  that  mom- 
faig,  and  suggested  that  he  pay  the  halonoe 
to  Um.  Ha  agreed  to  this,  and  gave  him 
the  eheek  aa  suggested.      Said  amount  waa 


vedltad  by  tha  OommaNlal  National  Bank 
to  Belnhard  ft  Company,  leaving  a  halanoa^ 
as  ehown  by  the  books  of  the  Commercial 
National  Bank,  due  from  said  bank  to 
Reinhard  ft  Company  of  thirty-eight  and 
21-100  (f38£l)  doUan,  wbleh  amount  was 
paid  over  to  Walter  Zinn,  as  receiver  of 
Reinhard  ft  Company,  upon  bis  cheek  aa 
such  receiver,  drawn  on  the  Commercial 
National  Bank  on  the  ISth  day  ot  May, 
1900." 

Judgment  was  entered  against  the  tros- 
tee,  and  that  Jndgment  was  affirmed  by 
the  appellate  courts.  The  supreme  court  of 
Ohio  entered  upon  Its  jouma]  a  certificate, 
made  by  its  chief  justice,  which  is  precise- 
ly like  that  set  out  in  the  opinion  delivered 
in  the  City  Dfpotit  Bank  Case. 

A  motion  assailing  the  power  ot  this  court 
to  entertain  this  writ  ot  error  is  overruled, 
for  the  reasons  given  In  passing  upon  a 
similar  motion  filed  in  ease  No.  137.  And, 
applying  the  principles  announced  in  the 
case  just  referred  to,  it  inevitably  follows 
that  the  payment  made  on  April  10, 1900,  by 
the  clearing  bouse  association,  out  of  tha 
eredite  ot  Reinhard  ft  Company  In  the  hands 
of  the  clearing  house  associatian,  nas  a 
transfer  of  property  belonging  to  Reinhard 
ft  Company  which  the  trustee  In  bankruptcy 
waa  entitled  to  demand  and  receive  from 
the  defendant  in  error.  We  need  not  dwall  m 
upon  the-oontentlon  made  in  argument  that? 
because  the  defendant  in  error,  on  the  morn- 
ing of  April  10,  ISOO,  gave  Reinhard  ft  Com- 
pany (2,000  in  currency  in  return  for  Rein- 
hard ft  Company's  draft  on  New  York  for 
a  like  sum,  Uie  transaction,  even  it  fraudu- 
lent, invested  the  defendant  in  error  with 
the  right,  upon  the  suspension  of  Reinhard 
&  Company,  to  appropriate  any  proper^ 
belonging  to  Reinhard  ft  Company  whieh 
they  might  be  able  to  possess  themselves 
of,  and  to  apply  the  same  in  reduction  of 
the  advance  inade  upon  the  security  of  the 
draft.  The  doctrine  of  reedssion  and  fol- 
lowing ot  trust  funds  eon  have  no  applica- 
tion, especially  when,  as  expressly  agreed 
in  the  statement  of  facts,  the  money  which 
the  defendant  In  error  gave  to  Beinbaid  ft 
Company  in  exchange  for  ite  draft  "waa 
used  by  R«iubard  ft  Company  to  pay  checks 
drawn  on  tbem,  and  was  paid  out  over  their 
counter   on   April    10,    1900,    to   their   cus- 

Tht  judgment  of  (fte  Supreme  Ootirt  nf 
Ohio  must  be  recertad  and  the  case  remand- 
ed to  that  eourt  for  further  proceeding! 
not  Ineonsistait  with  this  opinion. 
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FANY,  Homer  S.  King,  Trmtae,  and  Cen- 
tnl  Trust  Company  of  New  York,  AppU., 

UNITED  STATES 

1.  Bunltabla  JnrlBdlcdon  —  Bdeqnal* 
remedT  >t  Ik-w. — The  objection  that  com 
plBlnant  had  an  adequate  remedy  at  law  doea 
not — when  not  made  uotll  the  taearlDg' — re- 
quire the  dlamlaaal  of  a  eauee  tbe  iab}ect- 
matt«r  of  which  t*  wlthla  tbe  Jurlidlctlon  of 
a  court  of  eqnltr.  auch  ae  li  preteuted  b;  a 
bUI  aied  on  behalf  of  the  Culted  BUtee,  which 
KTCn  that  certain  public  land*  bad  been  er- 
roDeouilr  patented  to  a  railroad  eompanj. 
and,  la  addition  to  the  relief  eoasht  b;  way 
ct  cancelation  ot  the  patent!  tor  landa  atlll 
held  b;  the  railroad  companj,  which  wa« 
•llmlnated  from  the  tltlBatlon  t^  the  decree, 
praM  a  dlaeoTery  of  an<r  lalea  to  bona  fide 
purchaMFt,  and  a  eonQrmatloii  ot  their 
tiUet,  and  aaka  a  reeoTer;  from  the  rail- 
load  company  «f  the  raJoe  of  the  landi  ■» 


9,  Pnbllo  iKnd^— rallroKd  land  vr^^t^— 
rcooverr  of  value  of  lamda  cffobcoiu- 
1t  patented —  Irreapectlve  of  the  adjuat- 
ment  acta  of  March  3.  I8ST  (24  Btat.  at  L. 
M6,  chap.  ST6,  U.  8.  Comp.  Stat.  IBDl,  p. 
ISDS),  and  March  2,  1696  (29  Btat  at  U 
43,  chap.  SO,  U.  8.  Comp.  BtaL  1901,  p. 
ISOS],  the  Federal  BOvernment  had  the  right 
to  lae  a  railroad  company  to  recoTer  tbe 
Taloa  ot  tandi  erroneonaly  patented  to  each 
MtDpaiiy,  and  aoid  by  It  to  puwona  who 
4«alt  with  It  in  good  taltb. 
[No.   Ul.] 

Argiud  January   £i,    IBOB.    Deoidei   Feb- 
ruary  IB.  ISOS. 

APPEAL  from  tbe  United  Statea  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a.  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Southern  Di*- 
triet  ot  California,  eonflnuing  the  title*  ol 
bona  fide  purchaaera  of  land  erroneoualj 
patented  to  a  railroad  company,  and  ad' 
judging  that  tbe  United  Statce  recover  from 
tlw  company  tbe  value  of  luoh  lands. 
Aginnei. 

See  same  oaae  below,  66  a  a  A.  6S1,  1S3 
VoA.  GSI. 

Statement  by  Mr.  Justice  Brewer: 
This  was  a,  suit  begun  in  the  cir(nut  court 
of  the  United  States  for  the  southern  dia- 
triot  of  California,  by   bill   filed  April    13, 
1809.       The  parties  named  as  defendants 
were   the   Southern   Pacific   Railroad   Com- 
pany,  tbe  trustees  in  certain  mortgages,  and 
V  a  number  of  individuals  sued  as  repreeenta- 
?  Uvee'of  e  class.     In  a  general  way  it  may 
be  said  that  tbe  bill  averred  that  a  large 
bx^  ol  lands,  some  30,000  acres  end  over, 
bed  beat  erroneously  patented  to  tbe  rail- 
road conpany,  and   that  portions  thereof 
bed  been  conveyed  by  it  to  bona  fide  pur- 


chasers.  The  relief  sougbt  was  tbe  oonfir- 
mation  of  the  titles  ot  bona  flde  purchasers, 
the  cancelation  of  tbe  patents  to  the  other 
lands,  and  the  recovery  from  the  railroad 
company  ot  tbe  value  of  the  lands  conveyed 
by  it  to  bona  fide  purchasers,  in  accordance 
with  the  terms  of  the  acts  of  Congress  of 
Klarch  3,  1887  (24  Stat  at  L.  656,  chap.  376, 
U.  S.  Comp.  Stat  1901,  p.  1695),  February 
12,  IBSe  (29  Stat  at  L.  6,  ebap.  IB,  U.  S. 
Comp.  SUt  1901,  p.  1G&6},  Alarch  2,  189S 
(29  Stat  at  L.  42,  cbap.  39,  U.  8.  Comp. 
SUt  1901,  p.  1603),  providing  for  the  ad- 
justment of  railroad  land  grants.  After 
answers  bj  the  railroad  company  and  some 
of  the  individual  defendants,  proofs  were 
taken,  and  upon  a  hearing  a  decree  was 
entered  wbicb,  in  separate  paragraphs,  ape- 
cifically  confirmed  the  titles  to  tbe  several 
tracts  held  b;  bona  fide  purebaaere,  and  ad- 
judged that  tbe  United  States  recover  from 
the  railroad  company  tbe  value  of  thoee 
lands,  a  sum  amounting  in  the  aggregate 
to  (33,696.92.  117  Fed.  044.  This  decree 
Was  affirmed  by  the  court  of  appeals  (M 
C.  C.  A.  681,  133  Fed.  6S1),  from  whose 
decision  the  railroad  company  and  the  tnu> 
tees  appealed  to  this  eourt, 

ifr.  Mazvell  HvkHm  for  appellant*. 
Mr.  Joaapb  H.  CmJI  for  appellee. 

'Mr.  Justice  Brewer  delivered  the  <^>-a 
Ion  ot  the  court: 

The  appellants  ehallenge  the  deorea  on 
two  grounde:  First,  that  a  *nit  in  eqal^ 
cannot  be  maintained  because  there  i>  a 
plain,  adequate,  and  complete  remedy  at 
law;  and,  second,  that  the  United  States 
cannot  by  l^slation  create  an  obligation 
of  tbe  railroad  company  tor  the  value  of 
tbe  land  patented  to  and  conveyed  bf  it 
to  bona  fide  purchasers. 

No  objection  was  made  to  the  jurisdiction 
of  tbe  court  as  a  court  of  equity  by  oaj 
pleading  or  before  the  hearing.  It  is  un- 
doubtedly true  that  a  suit  in  equity  can- 
not be  maintained  when  there  is  a  plain, 
adequate,  and  complete  remedy  at  law. 
Such  is  the  mandate  of  the  Revised  Statutes 
(Rev.  Stat  S  723,  U.  8.  Comp.  Btat  IflOl, 
p.  S83)  as  well  as  the  general  rule  in  eqolt;. 
LetoU  V.  Oookt,  23  Wall,  409,  23  L.  ed.  70; 
Gillian  v.  Ebhingluxut,  110  U.  S.  668,  28 
L.  ed.  246,  4  Sup.  Ct  Rep.  232;  LUcA/leM 
V.  BoIIou,  114  U.  S.  190,  29  L.  ed.  132,  6 
Sup.  Ct  Rep.  820;  Allen  t.  PullnMn'a  Pal- 
aee  Car  Co.  139  U.  S.  668,  36  L.  ed.  303, 
11  Snp.  Ct  Rep.  682.  It  ie  also  true  that 
tbis  objection  need  not  always  be  raised 
by  soma  pleading,  but  may  be  presented  on 
the  hearing  even  in  the  appellate  court; 
and,  it  not  suggested  by  counsel,  may  be 
enforced   by  tbe  eourt  on   its   own  motion. 
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Sm  authorities  Jnat  dUd.  But,  on  tlw 
other  fasnd,  it  Is  mja&IIf  tme  that  nhere  the 
objection  Uiat  the  plaintiff  haa  an  adequate 
remed;  at  law  is  not  made  until  the  bear- 
ing, and  the  subject-matter  ie  of  a  ctaea 
orer  which  a  court  of  equit?  has  jurisdio- 
tion,  the  court  ia  not  necessarily  obliged 
to  entertain  it,  even  though,  if  taken  tm 
limine,  it  might  have  been  worthy  of  atten- 
tion. Wylie  y.  Com,  IS  How.  41S,  420,  14 
L.  ed.  TG3,  TSS;  Reynea  v.  Dumont,  130  U. 
a  354,  305,  32  L.  ed.  B34,  S4G,  0  Sup-  Ct 
Bep.  430;  Eilboum  t.  Banderland,  130  U.  S. 
SOS,  514,  32  L.  ed.  1005,  1008,  9  Sup.  Ct 
Kep.  094;  Brown,  B.  i  Co.  t.  Iiofte  Supertor 
Iron  Co.  134  U.  S.  530,  33  L.  ed.  1021,  10 
Gup.  Ct  Rep.  604;  ImUy  t.  United  States, 
ISO  U.  B.  612,  515,  37  L.  ed.  1103,  11G5,  14 
Sup.  Ct.  Rep.  158;  Perego  y.  DoAgt,  163 
U.  a  leo,  1S4,  41  L.  ed.  113,  110,  16  Sup. 
Ct.  Rep.  971;  1  Dan.  Ch.  Fl.  A  Pr.  4th  ed. 
p.  665.  It  is  neceasary,  therefore,  to  notice 
snore  in  detail  the  altc^Uons  in  the  bill. 
That  sets  forth  laud  grants  to  the  Atlantic 
A  PadSe  Railroad  Company,  the  Southern 
Pacifin  Railroad  Company,  and  tlie  Texas 
PadOc  Railroad  Company.  It'  showa  the 
acceptance  by  the  Atlantic  ft  Pacific  Com- 
pany of  its  grant,  the  filing  of  ite  mapa  of 
0  definite  location,  a  faUure  to  complete  its 
JJ  road  within  the  atate  of  California,  an  act 
•  «f  CougresB*  forfeiting  the  lands  along  the 
line  of  said  road  within  that  state,  a  claim 
of  the  Southern  Pacific  Company  to  some 
of  those  lands,  the  erroneous  patenting  of 
them  to  that  company,  a  demand  for  a  re- 
eonreyance,  and  the  acts  of  Congresa  in  re- 
spect to  the  adjustment  of  railroad  land 
grants.  The  bill  further  allegea  that  more 
than  one  thousand  persons,  among  whom  are 
the  Individual  defendants  named  in  the  bill, 
who  are  sued  as  representatives  of  the  clasa, 
had  purchased  by  immediate  or  mesne  con- 
T^ranceg  from  tiie  Southern  Pacific  Com- 
pany certain  of  those  lands  apeciCcally  de- 
scribed in  Exhibit  A;  that  all  these  pur- 
ehasers  claim  an  interest  in  the  lands,  but 
the  nature  and  extent  ot  tbetr  claims  are 
vnkown;  that  a  prior  suit,  brought  to  va- 
cate and  annul  patents,  included  those 
landa,  and  had  been  dismissed  as  to  them 
without  prejudice,  upon  the  claim  of  the 
Southern  Pacific  Company  that  it  had  oon- 
Teyed  them  to  bona  fide  purchasers.  In 
an  amendment  to  the  bill  is  a  prayer  (in 
order  to  secure  an  accounting  with  the  rail- 
road company)  for  a  statement  of  the  sales 
of  theae  tracta,  with  the  names  of  the  pur- 
ehasers,  dates  of  sales,  purchase  prices,  and 
amounts  paid.  The  bill  also  alleges  that 
there  is  a  dispute  between  the  railroad  com- 
pany and  the  persons  purchasing  or  con- 
tracting with  it,  in  respect  to  the  validity 
of  the  title  conveyed,  or  attempted  to  be 


conv^ed  by  the  eompany;  avers  that 
the  United  States  has  no  desire  to  qnea- 
tion  the  title  of  bona  flde  purchasers,  but, 
on  the  contrary,  seeks  to  have  such  title 
confirmed.  It  prays  for  a  determinatioo 
of  the  tracta  aold  to  bona  fide  purchasers, 
to  the  end  that  the  titles  thereto  may  be 
confirmed,  for  a  decree  vacating  and  annul- 
ling the  patents  for  any  lands  not  ao  aold, 
and  quieting  the  title  of  the  United  States 
thereto,  and  that  the  railroad  company  be 
required  to  account  to  the  United  States  for 
the  value  of  the  lands  sold  to  bona  flde  pur- 
chasera,  or  such  sum  as  had  been  received 
by  the  company  from  those  aales,  not  exceed- 
ing 11.25  per  acre,  and  for  such  other  anil 
further  relief  as  ia  just  and  equitable.  ^ 

It  ia  contended  by  the  railroad  company^ 
that  this  is  merely'an  actlon'in  assumpsit* 
to  recover  the  amount  claimed  to  be  due  for 
the  lands  patented  to  and  sold  by  it  to 
bona  fide  purchasers.  But  this  ignores  the 
full  scope  of  the  suit  The  bill  asked  can- 
celation of  the  patents  and  a  quieting  of 
the  title  of  the  plaintiO'  to  those  lands  still 
held  by  the  company,  or  not  sold  to  bona 
fide  purchasers.  It  prayed  a  diacovery  ot 
all  sales  and  conveyances,  with  the  datea 
of  the  sales  and  the  amounts  received  there- 
on. It  also  sought  a  confirmation  specifical- 
ly of  the  titles  of  bona  flde  purchasers,  and 
finally  an  accounting  with  and  recover; 
from  the  company.  A  cancelation  of  patents 
and  a  quieting  of  title  is  obtainable  in 
equity.  Hughes  r.  United  States,  4  Wall. 
232,  18  L.  ed.  303;  Moore  v.  Hobbina,  BS 
U.  S.  530,  24  L.  ed.  848;  iluUan  v.  United 
States,  118  U.  S.  271,  30  L.  ed.  170,  6  Sup. 
Ct.  Rep.  I04I;  Williama  v.  United  Statet, 
138  U.  B.  614,  34  L.  ed.  1026,  11  Sup.  Ct. 
Rep.  457;  Qermania  Iron  Co.  v.  United 
States,  165  U.  S.  379,  41  L.  ed.  764,  17 
Sup.  Ct.  Rep.  337.  It  is  true  no  decree 
was  entered  for  the  cancelation  of  any  pat- 
ents, and  that  matter  was  thus  eliminated 
from  the  litigation.  But  the  confirmation 
of  the  title  of  specific  tracts  to  bona  flde 
purchasers,  which  did  pass  into  decree 
is  equally  within  the  jurisdiction  of  a  court 
of  equity.  While  discovery  is  now  seldom 
the  object  of  a  suit  in  equii;y,  and  doubtless 
would  not  uphold  such  a  suit  when  the  full 
information  was  obtainable  by  proceedings 
at  law,  yet  it  was  a  wetl-reco^ized  ground 
of  equity  jurisdiction  {Kennedy  v.  Crestoell, 
101  U.  S.  641,  645,  25  L.  ed.  1075,  1076;  1 
Story,  Eq.  Jur.  11th  ed.  Ef  680  and  follow 
ing;  1  Pom.  Eq.  Jur.  §  103  and  cases 
cited  in  notea],  and  whether  in  any  given 
caae  a  court  of  equity  would  be  justified 
in  acting  ia  a  question  for  Its  determina- 
tion. It  is  unnecessary  to  determine 
whether,  if  properly  challenged,  the  allega- 
tions in  this  bill  were  sufficient-     Probably 
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Sap.  Ct.  Rep.  318.  It  la  enonsb  that  dlicov- 
erj  waa  Bongbt,  that  dtscoveiT  Ii  not  obtain' 
able  In  an  scttoD  at  law,  bnt  only  In  a  suit  In 
equity.  It  may  be  that  .n  order  to  support 
a  reoorerj  from  the  railroad  company  it  was 
not  neeeasarj  that  then  be  a  formal  oon- 
^  flrmatioQ  of  the  titles  of  the  purobaaerB 
B  from  it,  or  that  the  purchasers  be  made 

•  parties 'defendant,  yet  it  was  competent 
for  the  court,  under  the  pleadings,  to  enter 
such  a  decree,  and  the  govermnent  was  jus- 
tified in  asking  for  it.  Indeed,  such  action 
seems  to  fiava  been  contemplated  by  the 
statute,  for  in  the  2d  eection  of  the  act  of 
March  i,  1696,  it  is  prorided;  "An  adverse 
decision  by  the  Secretary  of  the  Interior  on 
the  bona  fldee  of  such  claimant  ahall  not  be 
conclusive  of  his  rights,  and  if  suoh  claim- 
ant, or  one  claiming  to  be  a  bona  Sde  pur- 
diaser,  but  who  has  not  submitted  liis  claim 
to  the  Secretary  of  the  Interior,  is  made  a 
par^  to  such  euit,  and  if  found  by  the  eourt 
to  be  a  bona  fide  purdiaaer,  the  wurt  ahall 
decree  a  con£rmation  of  the  title,  and  shall 
tender  a  decree  in  behalf  of  the  United 
States  against  tlie  pateutM,  corporation, 
oompauy,  person,  or  aasoctation  of  persons 
for  whose  benefit  the  eertiScation  was  made, 
far  the  value  of  the  land  as  hereinbefore 
provided." 

If  only  an  aetion  at  lav  bad  been  brought 
to  recover  the  value  of  these  lauds  from  the 
railroad  company,  unless  the  verdict  bad 
been  for  the  full  amount  claimed,  11.26  an 
acre,  or  unless  there  had  been  specific  find- 
ings of  fact  showing  the  particular  tracts  on 
kcoouat  of  which  reoovei;  was  given.  It 
would  be  open  to  grave  donbt  whether  any 
titles  would  be  confirmed  even  by  infer- 
Mioei  and  a  cloud  would  be  left  hanging 
over  the  Utle*  of  each  of  these  purchasers. 
Clearly  the  case  here  presented  was  within 
the  jurisdiction  of  a  eourt  of  equity;  and 
If  there  was  any  objection  to  that  jurisdic- 
tion it  should  have  been  made  m  timtne,  and 
not  after  pleadings  had  been  perfected  and 
proofs  taken. 

Passing  to  the  other  question,  it  is 
charged  in  the  Dili  that  these  statutes  con- 
stituted a  valid  oontract  between  the  gor- 
anunent  and  the  railroad  eompai^.  Now 
whether  that  be  strictly  true  we  need  not 
stop  to  oonsider.  It  is  enough  that  upon 
the  facts  the  government  was  entitled  to 
recover  from  the  company.  Erroneously  and 
by  mistake  the  officers  of  the  government 
axMuted  patents  to  the  railroad  company 
M  eonv^ng  the  l^al  title  to  the  lands.  The 
S  railroad   company   aeocpted   such   title   and 

*  subsequently  conveyed  the  lands  to'parties 
who  dealt  with  it  in  good  faith.  Whan  by 
mistake  a  tract  of  land  is  erroneously  con- 


voyed, so  Uiat  the  vmdM 
which  does  not  belong  to  him,  and  before  the 
mistake  is  discovered  the  vendee  conveys  to 
a  third  part?  purchasing  in  good  faith, 
the  origiul  owner  is  not  limited  to  a  suit 
to  cancel  the  eonvtyancea  and  re-establish 
in  himself  the  title,  bnt  be  may  recover  of 
his  vendee  the  value  of  the  land  up  to  at 
least  the  sum  received  on  the  sale,  and  thus 
oonflrm  the  title  eS  the  innocent  purchaser. 
The  conveyance  to  the  innocent  purchaser 
is  equivalent  to  a  conversion  of  personal 
property.  Irrespective,  therefore,  of  the 
act  of  Congress,  the  governmmt  had  the 
right,  when  it  found  that  these  lands  had 
been  erroneously  patented  to  the  railroad 
company,  and  by  it  sold  to  persons  who 
dealt  with  it  in  good  faith,  to  sue  the  rail- 
road company,  and  recover  the  value  of  the 
lands  so  wrongfully  received  and  aebsaqnent- 
ly  oonveyed.  The  acta  of  Congress  really 
inure  to  the  benefit  of  the  railroad  company, 
and  restrict  the  right  of  the  government,  for 
they  provide  that  the  recovery  shall  in  no 
case  be  more  than  the  minimum  government 
prioa.  In  other  words,  the  govamment 
asks  only  its  minimum  price  for  publio  land, 
land,  no  matter  what  the  value  of  the  tracts 
or  Uia  amoonta  received  by  the  eompany 

It  may  be  notioed  in  this  otmseetlon  that 
in  no  ease  was  the  value  of  any  land  sold 
fixed  in  the  decree  above  the  sum  received 
by  the  company  therefor,  and  that  In  many 
instaneaa  that  aum  euesded  the  minimun 
price  of  (1.25  per  acre.  It  may  also  be  no- 
ticed that  by  stipnlation  it  appears  that 
within  the  Indemniij  limits  there  atill 
remains  a  large  body  of  lands  from  whieh 
the  railroad  company  ean  select  lands  la 
lieu  of  those  involved  in  the  suit. 

Wb  see  nothing  in  this  decision  of  whiA 
the  railroad  company  can  complain.  Tk» 
deoTM  of  IA«  Oiroait  Court  of  Appeals  la 
affirmtd, 

(MO  U.  a.  IB4) 

SOUTHERN  PACIFIC  RAILItOAD  COM. 

PANY  and   Central   Trust   Company  of 

New  York,  D.   0.  Mills  and  Homer   S. 

King,   aa  Tmatees,   Appt4., 

UNITED  BTATE& 

1.  Pnblle  lands— raltFoad  lanA  svBBtB-i 
lands  Bob  jBdtee.— Lands  within  the  place 
limits  ol  a  railroad  land  grant,  bnt  whlcb  were 
also  Ineladed  bj  tbe  Unas  of  an  offlclal  snr. 
vcr  of  a  Heilcan  srant.  mads  at  the  la- 
stance  ol  the  person  to  whom  such  crsnt  was 
coDfirmed  to  remove  the  uneertalDtf  as  to 
Its  bonadarisi  dne  to  the  foieralltr  of  the 
deserlptfon  Id  the  dscree  of  coaarmatlon, 
past  be  deemed  tub  liUHct, — at  least,  na- 
til  the  lurve;  Is  s«t  aside, — and  thsrston 
elcluded  from  the  (rant  to  the  railroad  cob- 
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PUT,  alQionfb  tba  elitmuit  may  not  ha*a 
iDsisMd  iii»an  tba  bonndulsa  a*  m  wtaUlBhad, 
m.  Pabllo  landB— TBllmad  land  mrmatm— 
laadB  mmM  Jndlac— The  Objectloo  that 
ttaer*  had  not  b««n  tbt  Snal  ordv  of  coa- 
flrmatlon  raqulalta  nnder  tb*  act  of  March  8, 
ISSl  {»  8Ut.  at  L.  631,  cbap.  41),  |  IB, 
to  JTUttfj  an  oDelal  mrrcr  of  a  Ucilean 
CTBOt.  beeanaa  tba  Fedaral  goramment  had 
Biipealcd  to  tha  Paderat  Sapremi  Court  from 
th*  dacTca  of  Mnflrmatton  tn  tba  dlatrlct 
eonrt,  la  not  availabla  ta  defeat  the  contta- 
tloD  that  iBDda  wltblQ  tba  place  llmlta  of  a 
railroad  Etant,  which  were  alao,  when  tha 
map  of  daflnlte  locatton  waa  Died  and  ap- 
pioTed,  laelnded  bj  tbe  lloea  of  mch 
Te7,  were  ntt  /«Mm,  and  therefor*  eielnded 
from  the  grant  to  the  railroad  companr, 
wbera  aneb  appeal  had  practicallr  been  abau' 
donad  before  the  aarerey  throusb  a  delay  of 
ten  Taara  In  llllni  the  tranacrtpt  of  rword 
Uia  Bi>pallata  eonrt,  and  tbe  garammant  did 
not  qnenion  tbe  lifbt  to  tba  anrrar  wben 
tfca  appllcsttoD  tharafor  waa  made. 

[No.   148.1 

Affuad    Jiuntary  'i,    ^>    iS06.    DtMad 
Febntary  t$,  1908. 

AFPKAL  from  the  United  SUtea  Clrsiiit 
Court  of  AppeaU  for  Uie  Ninth  Giroult 
to  review  »  decree  which  affirmed  a  denTee 
of  the  Circuit  Court  for  tbe  Bouthsm  Dii- 
triet  of  California,  canoeling  aert*in  patente 
•rroDeouilf  iatoed  to  a  nulwa;  company, 
qnieting  the  title  of  tlia  govemmeDt  to  the 
IkDda,  eonfirming  the  titlea  of  bona  fide  pur- 
flhaaen  of  other  lands  erroneoualy  patented 
to  the  companj,  and  adjudging  that  tha 
United  Btatee  reeover  from  the  company  the 
Talue  of  the  lands  m  conyejed.  Affimud. 
Bee  aame  caae  below,  06  &  &  A  690.  133 
Fed.  B82. 

Statement  bj  Mr.  Justice  Broweri 
This  case,  in  which,  on  Fdjmary  28,  1901, 
tha  United  SUtes  Sled  lU  bill  In  the  di^ 
eult  court  for  the  aonthem  district  of  Cal- 
ifornia, resembles  the  one  immediately  pre- 
Mding,  In  that  it  was  a  suit  to  canoel  cer- 
tain patents  erroneouslj'  issued  to  the 
SantbeTn  Padfla  Railroad  Company,  and  to 
qniet  Uie  title  of  the  goTemmeut  to  the 
lands  mentioned  therein;  to  oonflnn  the 
title  of  certain  other  lands  erroneously 
patented  to  tbe  company  and  by  it  conveyed 
to  bona  flde  purchasers;  and  to  obtain  an 
accounting  and  recovery  from  the  company 
«f  tbe  value  of  the  lands  so  convey^  to 
bona  flde  purchasers.  By  the  decree  the 
fnll  relief  asked — oanoelaUon,  conflrmation, 
and  recovery— waa  granted.  The  question 
presented  Is  different  la  that  the  railroad 
oompany  denies  that  the  patents  were  erro- 
^  Monsly  Issued.  The  lands  were  within  the 
■>  plaaa  limits  of  tha  railroad  company's  grant, 
■  but  the  plaintiff  contends  that  theywere 
ndnded    frnn   the   grant  because   within 


tbe  claimed  and  undetermined  limits  of  a 

Uezlcan  land  grant. 

In  1838  one  Juan  BandinI  reodved  from 
tne  MexiCBii  government  a  grant  of  what  i> 
termed  the  Jurupa  ranch.  After  California 
was  acquired  under  the  treaty  of  Guadalupe 
Hidalgo  [9  St4.t.  at  L.  922],  and  on  Septem- 
ber 25,  1862,  BandinI  presrated  his  petition 
to  the  commissi  on  era  appointed  under  the 
act  of  Congress  of  March  3,  1861  (9  Stat 
at  L.  631,  chap.  41),  asking  confirmation 
of  bis  title,  and  on  October  IT,  IS54,  It  was 
confirmed,  the  order  of  confirmation  describ- 
ing the  boundaries  of  the  rancho  In  substan- 
tially the  language  of  tha  act  of  jnridfcal 

An  appeal  was  taken  to  the  district  court 
of  tbe  United  States  for  the  southern  dis- 
trict of  California,  as  authorized  by  the 
statute,  which  court,  on  April  6,  18S1,  sus- 
tained the  action  of  the  commissioners.  The 
boundaries  of  the  grant  were  thus  described: 

"The  said  boundaries  being  as  follows: 
Commencing  at  the  foot  of  a  small  hill, 
standing  alone,  at  the  eafioda  which  the 
Messrs.  Torba  recognise  as  their  boundary, 
on  tbe  further  side  of  the  river  of  Jurupa. 
which  bill  the  Indians  in  their  tongue  call 
Taehappa,'  which  was  talEen  for  a  land- 
mark, placing  on  It  certain  stones  on  top 
of  others;  thenoe  course  westerly  along  the 
bsnk  of  tbe  said  river  thirty  thousand  varas 
to  the  point  of  the  some  table  land  on  which 
Mr.  BandinI  had  established  bis  house;  and 
where  the  said  river  makes  a  bend,  where  a 
stake  was  driven  for  a  landmark;  thence 
northerly,  fronting  towards  the  mountain* 
of  Cucsmonga,  seven  thousand  varos,  pas- 
sing between  the  two  springs  of  Ouspar, 
ending  at  the  first  white  sand  bank  which 
there  Is  on  said  course  towards  Cucamonga; 
thence  easterly  the  same  thirty  thousand 
varas  to  a  small  lone  mountain  on  the  left 
hand  of  the  high  rood  going  from  San  Ga- 
briel to  San  Bernardino,  called  by  the  In- 
diana 'Cktalmooay,'  and  which  was  desig- 
nated as  a  landmark;  thence  southerly 
seven  thousand  varos  to  the  point  of  begin- 
ning at  the  foot  of  tbe  small  hill  called 
Tachappa,'  whid  mokes  a  comer  eaat, 
west"  5 

■The  confirmation  was  made  In  tbe  name? 
of  Abel  Steams,  a  purchaser  pending  tbe 
proceedings,  and  substituted  of  record  for 
the  original  petitioner.  On  January  14, 
1860,  the  surveyor  general  of  California,  <ri 
application  of  the  claimant  and  deposit  by 
him  of  the  estimated  cost  thereof,  directed 
a  mnej  of  tbe  rancho.  This  was  mods^ 
and  on  Februaiy  26,  1872,  tbe  siuvej  and 
field  notes  were  filed  in  tbe  office  of  tiie 
surv^or  general  of  California,  and  by  him 
approved.  On  Hi^  13,  IBTfi,  the  OtMnmi*- 
sionw  of  the  General  lAnd  Office  at  Wasu- 
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fagtot  dineted  k  eorrection  ot  lomt  alleged 
errors  In  this  mmej.  On  appeal  from  Uilf 
order  the  Secretary  of  the  Interior,  on  Feb- 
ruary 21,  18T7,  ordered  a  resurray.  This 
yn»  made,  and  on  !>Iay  23,  18TB,  a  patent 
wai  issued  oonforming  to  such  reBurrey. 
The  lands  in  dispute  are  within  the  limita 
of  the  first,  but  outside  those  of  the  second, 
surrey,  and  are  not  included  in  the  patent. 
On  May  1,  1S62,  an  appeal  t«  this  court 
was  prayed  and  allowed  in  the  district 
court  of  California.  On  January  3,  1875, 
an  order  was  here  entered  which,  after  stat- 
ing that  an  appeal  had  been  allowed  by  the 
district  court,  as  shown  by  an  inspection  of 
the  eertificatn  of  the  clerk  ot  that  court, 
rMdt«s; 

"And  whereas,  in  the  present  term  of  Go- 
tober,  in  the  year  of  our  Lord  one  thousand 
dght  hundred  and  seventy-four,  the  aaid 
cause  came  on  to  be  heard  before  the  said 
Supreme  Court,  and  it  appearing  that  the 
aaid  appellant  has  failed  to  have  its  cause 
filed  and  docketed  in  conformity  to  the  rules 
«f  this  oourt,  it  ia  now  here  ordered,  ad- 
judged, and  decreed  by  this  court  that  this 
appeal  from  the  district  court  ot  the  United 
States  for  tbe  district  of  California  be,  and 
the  same  Is  hereby,  docketed  and  dismissed." 
i  Upon  these  facts  a  decree  in  favor  ol  the 
plaintiff  was  entered  by  the  circuit  court, 
June  IS,  1003  (69  C.  C.  A.  683,  123  Fed. 
1007),  which  was  affirmed  by  tiie  circuit 
court  of  appeals  on  October  17,  IS04  <B6 
C  C.  A.  Geo,  133  Fed.  662),  and  thereupon 
this  appeal  was  taken. 

Mr.  Xmxwtll  ET«its  for  appellants. 
^    ifr.  Joseph  H.  C«U  for  appellee. 

'    *Mr.  Justice  Brewer  delivered  the  opinion 
of  tbe  court: 

The  single  question  ia  whether  these  lands 
were,  between  the  dates  of  the  two  surveys, 
tub  fodice,  and  tl^erefore  not  passing  under 
the  grant  to  the  railroad  company.  The 
map  of  definite  location  was  filed  and  ap- 
proved in  1874,  and  at  that  time,  which  was 
between  the  dates  of  the  two  surveys,  the 
grant  took  effect.  The  description  of  the 
lands  in  the  Mexican  grant  and  in  the  decree 
of  confirmation  was  not  in  the  language  of 
the  United  States  land  legislation,  by  sec- 
tion, township,  and  range,  nor  was  it  such 
that,  without  a  survey,  the  exact  boundaries 
«ould  be  determined.  No  one  could  say 
from  reading  this  description  whether  the 
true  north  boundary  was  shown  by  the 
first  or  the  second  survey.  The  regular  land 
surveys  made  by  the  government,  establish- 
ing section,  township,  and  range  lines, 
would  not  locate  the  boundaries  ot  the 
grant,  nor  would  they  identity  either  of 
those  lines  with  any  particular  boundary. 


Thnv  was  that  generality  of  deeeriptloa 
which  required  •  spedal  survey  to  locata 
the  grant.  It  Is  said  that  tbe  patentee 
never  claimed  the  land  north  of  tb« 
boundary  line  established  by  the  seoond 
survey,  and  therefore  that  it  was  in 
no  just  sense  <tib  judioe.  But  the  boun- 
darles  being  uncertain,  he  applied  to  the 
department  authorized  by  Congress  to  de- 
termine them.  It  aet«d  upon  his'  applico* 
tfoB,  and,  by  its  survey,  located  the  boun< 
darles.  He  made  no  chtdlenge  ot  its  action, 
but,  BO  far  as  the  record  shows,  was  content 
therewith.  While  a  new  survey  was  subB»- 
quently  ordered.  It  was  not  at  hie  instanoa. 
So,  at  least  until  the  first  survey  was  aet 
aside.  It  was  the  measure  of  his  claim,  and 
the  lands  within  the  boundaries  established^ 
by  it  were  tub  fudioe.  No  afiirmatlve  deo-M 
laration  that  he  Insisted'upon  his  right  toS* 
them  was  ■ssential  to  make  them  a  part  of 
bis  claims. 

But  the  spedal  contention  of  the  appel> 
lauts  is  that  the  first  survey  was  witiumt 
any  authority  of  law,  because  the  statuta 
provides  that  upon  final  confirmation  of  tba 
claim  a  surv^  may  be  ordered,  and  It  Is 
insisted  that  there  was  no  final  confirma- 
tion until  the  order  made  by  this  court  in 
1876  J  that,  although  the  confirmation  by 
the  district  court  was  in  18Q1,  yet  an  appeal 
was  allowed  which  transferred  tbe  case  to 
this  court,  and  held  the  question  of  confir- 
mation in  abeyance  until  the  order  here 
made  in  1876.  Tbe  statute  ({  13)  pro- 
vides: 

"...  and  for  all  clajms  finally  con- 
firmed by  the  said  commissioners,  or  by  the 
said  district  or  Supreme  Court,  a  patent 
shall  issue  to  the  claimant  upon  bis  pre- 
senting to  the  General  Land  Office  an  au- 
thentic certifical«  of  such  confirmation,  and 
a  plat  or  survey  of  tbe  said  land,  duly  cer- 
tified and  approved  by  tbe  surveyor  gen- 
eral of  California,  whose  duty  it  shall  he 
to  cause  all  private  claims  which  shall  ba 
finally  confirmed  to  be  accurately  surveyed, 
and  to  furnish  plats  of  the  same." 

Hence  it  is  contended  that  the  entire 
proceedings  under  the  first  survey  were  void 
and  may  he  put  out  of  consideration  in  de- 
termining whether  the  lands  were  m6  judioa. 
But  this  ignores  the  fact  that,  anterior  to 
tbe  first  survey,  the  United  States  had  prao- 
tically  abandoned  its  appeal  from  tbe  order 
of  the  district  court.  It  had  for  ten  years 
failed  to  file  any  transcript  in  this  court, 
and  the  petitioner  had  been  entitled  to  the 
formal  entry  of  docket  and  dismissal  which 
he  obtained  in  1873, — an  entry  implying  an 
abandoned  appeal,  and  made  to  place  that 
fact  upon  record.  The  government,  which 
was  the  party  interested  against  the  peti- 
tioner, and  the  party  taking  the  appeal. 
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4iS  oot,  when  tii«  ipptleaUon  wu  ntftde  In 
1869  to  the  sarveyxiT  general  ot-  Cftlifomia, 
qaeatlon  the  right  to  k  Burrey.  It  did  not 
mggest  that  there  had  be«n  no  flnal  order 
.of  eanflnnatien,  nor  ha*  it  at  anf  time 
Mnised  onj  question  of  the  tight  to  that  snr- 
■  T<;,  and  the  Land  Department  ordered-the 
•eeond  only  upon  a  doubt  of  the  accuraej  of 
the  flnt  It  does  not  lie  within  the  mouth 
of  a  third  party  to  say  that  the  government 
had  a  right  to  appeal,  could  have  insbted 
on  that  right,  and  could  have  objected 
to  the  first  Enrvey  on  the  ground  of  a  fail- 
ure to  obtain  a  final  order  of  confirmation. 
It  ia  enough  that  the  government  teeog- 
Bised  that  (t  had  abandoned  Ita  appeal,  and 
was  willing  that  proceedings  should  be  tak- 
en looking  to  a  surrey  and  patent.  Nor 
irere  the  proceedings  so  abeolutely  void  that 
It  ean  be  ta!d  that  no  claim  was  pending. 
The  mrv^oT  general  was  tlie  official  of  the 
goremment,  placed  In  charge  of  surreys, 
who,  on  application,  was  to  determine  wheth- 
er tiie  conditions  had  arisen  which  justified 
Um  In  acting.  If  he  decided  erroneously 
Us  action  could  be  set  aside  on  review,  but 
it  was  not  a  nullity.  Even  betweoi  indl' 
viduals,  if  one  brings  a  suit  in  a  Federal 
court  to  quiet  his  title  to  a  tract  of  land, 
and  obtains  a  decree  in  accordance  with  his 
bill,  and  on  appeal  this  court  sets  aalde 
the  decree  and  orders  the  suit  to  be  dis- 
missed for  IvA.  of  proper  allegations  in  re- 
spect to  diverse  citizenship, — while  it  may 
be  that  the  proceedings  are  ineffectual  to 
determine  the  title,  yet,  can  it  be  said  that 
BO  suit  was  pending,  no  claim  was  madeT 
Put  the  question  in  another  aspect:  Sup- 
pose no  challenge  of  the  first  survey  had 
been  made,  and  the  Land  Department,  act- 
ing on  that  snrrvy,  had  caused  a  patent 
to  be  issued, — could  the  government  obtain 
a  decree  setting  it  aside  upon  that  showing 
alone,  and  without  a  disclosure  of  equitiesi 
la  Williamt  t.  I7ntfed  Btate»,  13B  U.  S.  614, 
S4  L.  ed.  1026,  11  Sup.  Ct  Kep.  457,  and 
Otrmania  Iron  Co.  v.  United  Btatee,  185 
U.  8.  370,  41  L.  ed.  764,  17  Sup.  Ct  Rep. 
837,  something  more  than  premature  action 
In  eertiflcate  and  patent  was  shown, — some- 
thing whieh  presented  an  equity  entitling 
the  United  States  to  maintain  its  snit  for 
eanoelation. 

Another  matter;  at  the  time  the  map  of 
definite  location  was  filed  and  approved, 
this  first  surv^  had  been  made  and  ap- 
proved by  the  surveyor  general  of  Calilor- 
nia,  and  by  that  survey  tlie  lands  in  dis- 
pute were  inelnded  within  the  Mexican 
iraat.  The  railroad  company,  therefore, 
«toek  title  to  Its  land  grant  irith  this  fact 
•  apparmt  on  the  records  of  the  i^nd'Depart- 
nunt.  In  an  early  ease  in  this  court  (Zon- 
M«  J>.  A.  OO.  T.  DwuMysr.  113  U.  S.  620, 


28  L.  ed.  1122,  S  Sup.  Ct  Bep.  869)  ia 
which  the  question  of  the  relative  rights  of 
railroads  to  granted  Isjids  and  individuals 
claiming  rights  to  separate  tracts  within 
the  place  limits  was  presented,  we  said  (p. 
641,  L.  ed.  p.  1128,  Sup.  Ct  Rep.  p.  STl): 

"It  is  not  conceivable  that  Congress  in- 
folded to  place  these  parties  as  contestants 
for  the  land,  with  the  right  in  each  to  re- 
quire proof  from  the  other  of  complete  per- 
formance of  its  obligation.  Least  of  all  Is 
to  be  supposed  that  it  was  intended  to  raise 
up,  in  antagonism  to  all  the  actual  settlers 
on  the  soil  whom  It  had  invited  to  Ita  oocn- 
pation,  this  great  corporation,  with  an  in- 
terest to  defeat  their  claims,  and  to  coma 
between  them  and  the  government  as  to 
the  performance  of  their  obligations. 

"The  reasonable  purpose  of  ths  govMn- 
ment  undoubtedly  Is  that  whieh  is  expressed  t 
namely,  while  we  are  giving  liberally  to  the 
railroad  company,  we  do  noE  give  any  lands 
we  have  alrMdy  sold,  or  to  which,  accord- 
ing to  our  laws,  we  have  permitted  a  pre- 
emption or  homestead  right  to  attach.  No 
right  to  such  land  passed  by  this  grant* 

And  this  proposition  has  been  repeatedly 
reaffirmed  In  later  cases.  Sotttnjn  <C  O. 
B.  Co.  V.  Whitney,  132  U.  8.  357,  33  L.  ed. 
363,  10  Sup.  Ct  Rep.  112;  Bioum  City  d 
I.  F.  Town  Lot  i  Land  Co.  v.  Griffey,  143 
U.  S.  32,  38  L-  ed.  64,  12  Sup.  Ct.  Rep.  362j 
Whitney  v.  rojitor,  158  U.  8.  86,  30  L.  sd. 
006,  IB  Bup.  Ct  Rep.  TOO. 

One  thing  more;  it  appears  from  a  stipu- 
lation of  counsel  that  within  the  indetnnitj 
limits  of  the  grant  to  the  Boutbem  Padfle 
Railroad  there  remain  more  than  SC,000 
acres  of  surveyed  public  lands  for  which 
there  has  been  no  selection  or  application 
to  seloot  by  the  company.  So  that  there  is 
no  such  equity  in  favor  of  the  company  as 
was  suggested  In  the  ease  of  United  Btatai 
V.  Winona  d  8t.  P.  R.  Oo.  166  U.  B,  483,  482, 
41   L.  ed.   780,  707,  17  Eup.  Ct  Rap.   368. 

The  dsoree  of  the  Court  of  Appeah  it 
affirmed. 


<10e  V.  S.  B2T) 
JOHN  STRICELBT  and  Ellen  Strlckler, 
Flfft.  in  Brr^ 


Omlncnt  AomalB— vnkltc  use.— Ths  eo»' 
demnatlon  ot  a  rtgbt  ol  war  acron  a  placar 
lolnlns  claim  tor  tlis  afirUl  bucket  11ns  of 
a  mining  corporation  cannot  b«  asid  to  bs 
a  taklDf  ot  inlTate  proitertr  for  private  nss. 
In  deAanee  ot  O.  B.  Crast.,  I4th  Amend.,  tt 
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wmSamt  donala  to  ImUU  of  certain  v 
tiiMd  to  be  pabllc* 

[No.  ITS.] 


IN  EBBOR  to  tha  Suprema  Oonrt  of  the 
State  of  Utfth  to  renew  a  judgment 
whieli  affirmed  ft  judgment  of  the  D^triet 
Court  of  Salt  I^ke  County,  in  that  rtata, 
eondemning  ft  right  of  my  aorou  ft  pUoer 
mining  olftim  foi  Um  ftBriftl  budtet  lln*  of 
ft  lYiJTiing  oorpomtioD.    A/fSnnoiL 

See  Btuna  naa  below,  £B  Utfth,  SIS,  7S 
Pfttt.  290. 

The  fftda  ue  etated  In  the  opinion. 

M«*tr$,  Arthnr  Bvewtt  ftnd  JVwUe 
Bogmam  for  pUintiffi  in  error. 

Metrt.  Oaorc*  aatkarl*m4,  Woldemor 
Vv*  Oott,  ftnd  S.  Jf.  AUiim,  Jr.,  for  de- 
ft ftadant  In  error. 

f  •Mr.  Juitioe  Holuea  delivered  the  opin- 
tm  of  the  oonrt: 

Thia  ti  ft  prooeedlug  begun  bj  the  defend- 
ant in  error,  ft  mln^pg  oorpontlon,  to  oon' 
demn  ft  right  of  way  for  an  aerial  buclcet 
line  aeroie  a  plaeer  mining  olalm  of  the 
pljdntiffi  in  error.  The  mining  oorporation 
own*  mine*  high  np  in  Bingham  canyon,  in 
West  mountain  mining  dlatriet.  Salt  Lake 
eoun^,  Utah,  and  Is  using  the  line  or  way 
to  cftH7  orea,  et&,  for  itMlf  and  others  from 
the  mines,  in  suapeuded  budcets,  down  to 
the  railway  station,  2  miles  distant,  and 
^  1,200  feet  below.  Before  building  the  way 
2  it  made  diligent  inquiry,  but  could  not  dls- 
*  eorer  the  owner  of  the  placer  olaun*in- ques- 
tion, Striekley  standing  by  without  objeot- 
Ing  or  mwking  known  his  rights  while  the 
company  put  up  Its  structure.  The  trial 
eourt  found  the  facta  and  made  an  order  of 
eondemnatiou.  This  order  reoIteB  that  the 
mining  company  has  paid  into  court  the 
TBlue  of  the  right  of  way,  as  found,  and 
eosta,  describes  the  right  of  way  by  metes 
and  bounds,  and  speeifles  that  the  same  is  to 
be  used  for  the  erection  of  certain  towers  to 
support  the  oahtee  of  the  line,  with  a  right 
to  drive  along  the  way  when  neoessary  for 
repairs,  the  mining  oompany  to  more  the 
towers  as  often  as  reasonably  required  by 
the  owners  of  the  claim  tor  using  snd  work- 
ing the  said  claim.  The  foregoing  final 
order  woe  affirmed  by  the  supreme  court  o( 
the  state.  28  Utah,  ilG,  TS  Pao.  296.  llie 
Mse  tlien  was  brought  here. 

The  plaintiffs  in  error  set  up  in  their 
answer  to  the  condemnation  proceedings 
that  the  right  of  way  demanded  Is  eolely 
for  prirftto  use,  ftnd  thftt  the  tftldng  of  their 
land  for  that  purpose  is  contrary  to  the  14th 
Amendment  of  the  Constitution  of  the  Unit- 
ad    States.     The    mining   company,   on   the 

■Bd.  Hata.-^W  casM  to  polnl;  see  WL  If, 
Osnt,  Dls.  BmiDMit  Domain,  fl  i^  V. 


other  hand,  relies  npon  the  statutes  of  Utah, 
which  provide  that  "the  right  of  eminoit 
domain  may  be  azerdsed  in  behalf  of  thft 
following  publie  usee:  ...  (0)  Boads, 
railroads,  tramw^ri,  tunnels,  ditches, 
flumes,  pipea,  and  dumping  places  to  fadli- 
tato  the  milling,  smelting,  or  other  reduo- 
tion  of  ores,  or  the  working  of  mines." 
[Utah,  Bev.  Stat.  18&B,  )  3588.]  In  view 
of  the  dedsion  of  the  state  court  we  aasuma 
that  the  condemnation  was  authorised  by 
the  stata  laws,  subject  only  to  the  question 
whether  those  laws,  as  construed,  are  oob< 
eistent  with  tlte  14th  Amendment.  Some 
objections  to  this  view  were  mentioned,  but 
they  are  not  open.  If  the  statutes  are  eoB- 
stitutlonal  as  construed,  we  follow  the  oon- 
struction  of  the  state  court.  On  the  other 
hand,  there  Is  no  ground  for  the  suggestion 
thftt  the  eUim  by  the  plaintiff*  in  error  oC 
their  righta  under  the  14tlt  Amendment  does 
not  appear  sufficiently  on  the  reeotd.  Tha 
suggestion  waa  not  pressed.  ^ 

The  single  question,  then,  is  the  oonatl'J* 
tutionality  of  tha*Utah  ataUdv,  and  the  par-* 
tisular  faeta  of  the  ease  ftre  material  onlj 
ai  showing  the  length  to  which  the  statnta 
is  held  to  go.  There  la  nothing  to  add 
with  regard  to  theou,  unless  it  be  the  flndlnc 
that  the  taking  of  the  strip  across  the  placer 
claim  is  necessary  for  tiie  aerial  line,  and 
is  consistent  with  the  use  of  all  of  the  elaJm 
by  tha  plaintiffs  in  error  for  mining,  ex- 
cept to  the  extent  of  tike  temporary  inter- 
farenoe  over  a  limited  spaoe  by  four  towers, 
«a«h  about  7^  feet  square  end  r«novabl^ 
as  stated  above. 

The  question,  thus  narrowed,  la  pretty 
nearly  answered  by  the  recent  decision  in 
Clark  V.  Naeh,  193  U.  8.  301,  49  L.  ed.  lOSS, 
Z6  Sup.  Ct  Bep.  670.  That  ease  estab. 
liahed  the  oonstitutionality  of  the  Utah 
statuto,  so  far  as  it  permitted  the  condemns 
tion  of  land  for  the  irrigation  of  other 
land  belonging  to  a  privato  person,  in  puT> 
■uance  of  the  declared  polity  of  the  atate. 
In  discussing  what  oonstitutea  a  putilic  use, 
it  recognliad  the  inadequacy  of  use  by  tha 
general  publio  as  a  universsl  teat.  While 
emphasising  the  great  caution  neeeasary  to 
be  shown,  it  proved  that  there  might  be 
exceptional  timee  and  plaeea  in  which  the 
veiT  foundations  of  pul>lie  welfare  could  not 
be  laid  without  requiring  eonoeasions  from 
individuals  to  each  other  upon  due  oompen- 
satitm,  which,  under  other  eirenmstancea, 
would  be  left  wliolly  to  voluntary  oonaent 
In  Buoh  unusual  esses  theiM  is  nothing  ia 
tlie  14th  Amendment  which  prevanta  a  stato 
from  requiring  snob  eoneeasions.  If  Uw 
Btata  Constitution  reatriota  the  legislfttura 
within  narrower  bounds,  tliat  Is  a  loeal 
affair,  and  must  be  left  where  the  stato 
court  leaves  it  In  a  case  like  the  one  at  bar. 
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Id  the  opinioD  of  Uie  legislature  And  the 
■npreme  court  of  Utah  tkt  pnbUs  welfare 
vf  thmt  state  demands  that  aerial  liiua  ba- 
tmen the  mine*  npon  Ita  mountaJii  eldea 
and  the  railwajB  In  the  Talleys  below 
should  not  be  made  impMsible  hy  the  retiual 
of  »  priTata  owner  to  sell  the  right  to  cross 
hie  laud.  The  Constitution  of  the  United 
States  does  not  require  ua  to  saj  that  they 
f,*n  wrong.  If,  as  aeoni  to  be  assomed  in 
gthe  brief  for  the  defendant  in  error,  the 
•  flnding  that  the  plalntiff'is  a  carrier  for  it- 
self and  others  means  that  the  line  Is  dedi- 
cated to  carrying  for  nhatover  portion  of 
tfae  public  may  desiie  to  use  it,  the  founda- 
tion of  the  argument  on  the  other  ilde  dJs- 

Judgmvnt  affirmti. 

(200  u.  a.  *so) 

UABIAN  J.   LOONET,   Administratrix  of 

the  Estate  of  James  T.  Looiey,  Deceaoed, 

Ptff.  in  Err., 

UETBOPOUTAN  RAILROAD  COMPANY 
and  Washington  Hallway  i,  Bleetrio  Com- 

1.  ttFCc*  r»llw>TB-B«KllrBBBe  tawar«a 
•Biplore*— eoMtilbatotT'   neKllae>e*. — 

A    itreet   railway   pttauui,   bj   tmiweaaaaillr 
toncUns  the  onlasnlated  parte  la  adJnaUui 
the  leads  eosoeetlDg  tb*  rnoUve  power  e( 
•treet  ear  witb  tba  orerbead  earnnt,  relleres 
tb*    compinr    (Mm    llaliUlt;    far   his    death 


doctor  of  tbe  car  mar  bare  bem  MsHtent  In 
(termlttlns  tbe  troUe;  pole  ta  come  Id 
tact  with  the  tmlle?  wln- 
S.  Street  rBlIw>r>— aeSllKeBoe  towKrda 
•■iployec— Interenoe     fr*>ii     IbcIe 
eoBtrtbatorr  ■evlUe'ca.-/n]e  existence 
et  deCects  In  the  InsnlatloD  which  weald 
der  a  street  railwar  conpanj  liable  lor  the 
death  of  an  emplaree  occasioned  bT  a  shock 
McelTed  Id  adjosttng  the  leads  conneetlni  the 
notlTe  power  of  a  car  wItb  tb*  orerbead  cs 
rent  cannot  be  Interred  from  the  preaomptli 
of  the  eierclee  of  doe  care  on  the  pert  of 
the  person  killed,   altbonsb.  tn   the  absence 
«t  a  leak  In  tbe  InsalaUon,  no  sbock  coeld 
hare  been   recelred  nnteaa  he  had   imn< 
•aril;  touched   the  nntnsolated  ends  of 
lead*.* 

[No.  173.] 

Argued   December    U,    IS,    ISOS.    Decided 
Pebrnaiy  IS,  1906. 

IN  ERROR  to  the  Oonrt  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  atGrmed  a  judgment  of  the 
Snpreme  Court  of  the  District,  entered  on 
a  directed  verdict  in  favor  of  the  defend- 
ants in  an  action  to  recover  damagea  tor 
the  alleged  negligent  killing  of  the  plain- 
tiff's intoaUte.     Affirmed. 

Bt»  same  case  below,  24  App.  D.  C.  SIO. 

The  hcts  are  stated  in  the  oplnlim. 

•BO,  KM*.— Per  cassa  In  polnL  im  vol.  H. 
OaL    Die    Uastw    and    Band,    H    Ttt-T«. 


Jfecsr*.  Hsnrles  D.  Koaeaberc  i-Ie*. 
under  Wolf,  and  fijmo*  Lyon,  for  plaintiff 


Mr.  J.  J,  DBvUvstox  tor  defendants  In 


Mr.  Justice  KeKanm*  delivered  the  opin- 
ion of  the  court: 

Action  brought  by  plaintiff  as  administra- 
trix of  the  estate  of  James  F.  Looney,  de- 
oaased  against  the  defendants,  tor  damages 
(or  the  death  of  her  intestate,  alleged  to  have 
been  caused  by  defendants.  Judgment  went 
against  plaintiff  In  the  eupreme  court  of  the 
Dlstriet  of  Columbia,  which  was  alBrmed 
by  the  court  of  appeals. 

After  the  plaintiff  had  rested  her  eaaa 
the  court  directed  the  jury  to  return  % 
verdict  for  the  defendants.  The  oorredaaM 
of  this  ruling  Is  the  question  in  the  case. 

The  declaration  consists   of  four  eonnta. 
The  first  three  allege  the  employment  of  tba  « 
deceased  by  each  of  defendanfcompaniei  re-  7 
apectlvely.    In  the  fourth  the  allegation  la 
that  he  WM  rightfully  and  lawfully  in  the 
discharge  of  bis  duties. 

Looney  was  employed  as  a  ''pitman"  by 
the  Washington  &  Great  Fall*  Railroad 
CSompany  (now  tbe  Washington  Railway  A 
EHectric  Company},  and  was,  on  the  day  of 
his  death— July  28,  1901— in  one  of  the 
"plow  pits"  located  on  the  lines  of  the  com- 
pany, near  ita  terminus  at  Thirty- sixth 
street  and  Prospect  avenue  northweet. 

The  Metropolitan  Company's  tine  eonneeta 
at  this  point  with  that  of  tbe  Great  ?alU 
line.  1^  latter  company  uses  the  overhead 
system.  By  this  system  the  power  is  cou- 
rted to  the  car  by  means  of  a  "trolly 
pole"  attaohed  to  the  top  of  the  car  and 
made  to  toudi  the  trolley  wire  when  used  to 
propel  the  ear.  The  Metropolitan  Oompai^ 
uses  the  underground  system  by  means  of 
a  "plow,"  so  called,  projecting  tbrough  a 
slot  In  the  tracks  to  an  underground  eurrent. 
The  two  companies  have  a  trackage  arrange- 
ment, whereby  the  ears  of  the  Metropolitan 
Company  run  over  the  line  of  the  other  com- 
pany. The  cars  of  the  Metropolitan  Com- 
pany, therefore,  are  equipped  not  only  with 
a  "plow"  and  meehonlsm  for  the  nnder- 
groiutd  system,  but  witli  a  trolley  pole  and 
meobanlam  for  an  overhead  system.  To 
attach  these  meehaninos  to  their  respe^ 
tlve  systems  it  is  necessary  to  run  a  car  over 
an  exaavatiott  ou  the  line  of  tbe  Great  Falls 
Company  known  as  the  "pit,"  The  "pit- 
man" is  thus  enabled  to  remove  the  "plow" 
from  a  ear  to  be  transferred  from  the  Metro- 
politan line  to  the  Great  Falls  line,  and  ad- 
just or  attach  the  wirea  or  "leads"  neces- 
sary for  the  operation  of  the  car  over  the 
Great  Falls  Ibie.  While  doing  this  Looney 
was  killed,  the  plaintiff  eontends,  throngh 
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ttw  nagUgetiM  of  the  eondnetor  of  the  e».r 
in  permitting  the  trollej  pole  to  come  in  eon- 
tMt  with  the  trolley  wire,  whereby  a.  current 
of  electricity  was  traiiBmitted  to  the  moUre 
machinery.  And  this  ie  the  ground  of  neg' 
ligence  eharged  In  the  declaration.  In 
every  count  it  is  alleged  "before  said  Intea- 
tat«  entered  laid  plow  pit  it  became  the 
duty  of  the  defendajita,  and  each  of  them, 
Sto  Iceep,  or  cauM  to  be  kept,  the  electric 
7  eorrent  so  ent'off  from  aald  pit  a«  not  to  in- 
jure the  said  intestate  i  and  the  plaintifF 
■ays  that  said  intestat«,  having  entered  aald 
pit  in  obedience  to  said  direction  to  him  aa 
ftfoieaaid,  said  defendants  negligently  failed 
to  keep,  or  cause  to  be  kept,  cut  off,  as  afore- 
said, said  electrio  eurroit  from  said  pit 
vliile  said  intestate  was  ther^n  for  the  pur- 
pose aforesaid,  wherd>y  and  by  reason  of 
■aid  negligenoe  the  said  intestate  was  so 
severely  shocked  and  Injured  by  said  electric 
ourrent  that  he  almost  immediately  died." 
At  the  trial  there  waa  evidence  given  by 
tlie  plaintiff  of  the  arrangement  between 
the  defendant  oompanies  as  to  the  exchange 
of  ears,  and  to  the  relation  of  their  reapec- 
tlve  employees.  On  this  evidence  the  parties 
baas  opposing  contentions,  the  defendants 
contending  that  the  eonductor  and  Looney 
were  fellow  servants,  the  pituntiff  contend- 
ing that  they  were  not.  Both  of  the  lower 
eourte  sustained  the  contrition  of  the  de- 
fendants. The  eourt  of  appeals  beside  in- 
timated a  belief  that  the  testimony  on  behalf 
of  plaintiff  rather  tended  to  show  accident 
titan  negligence.  If  this  be  so,  or  If  the 
evidence  fails  to  establlBh  whether  the  death 
was  caused  by  accident  or  negligence,  the 
Judgment  should  be  affirmed,  and  it  will  be 
nnneeessary  to  decide  whether  Looney  and 
the  conductor  were  fellow  servant*.  We 
will  assume,  for  the  purposes  of  tJle  case, 
that  th^  were  not  fellow  lervnnta. 

The  accident  was  seen  by  two  persons, 
Margaret  Mawson  and  Hden  Gtertrude  Coon. 
The  former  testlQed  that  she  was  sitting  in 
bar  room  on  the  second  floor  of  her  house, 
which  is  on  Prospect  avenue,  75  feet  or 
more  from  the  "pit."  She  saw  the  car  turn 
the  curve  from  Thirty-sixth  street  into  Pros- 
pect avenue,  and  ''that  the  trolley  pole  was 
up  and  the  trolley  wheel  against  the  over- 
bead  wire,  all  the  time  after  the  car  got 
into  Prospect  avenue  until  it  stopped  over 
the  pit;  that  while  the  car  was  coming  from 
Tbirty-eistb  street  down  to  the  pit  she  saw 
Looney,  the  deceased,  enter  the  pit  through 
the  south  trapdoor.  That  after  the  car 
^■topped   over   the   pit   she  saw  him  go  up 

*  ander  the  ear  and  take  tht  plow  off.    That 

•  after  he  took  the  plow  off  she  saw  him  go 
np  under  the  ear  again  and  put  the  wiree 
np  in  the  ear  to  connect  with  the  overhead 
trolley,    and    that    while    he   was    in    that 


position  she  heard  him  holler  and  drop 
down,  and  the  motormao  turned  and  said 
'For  God's  sake,  fix  that  trolleyl'  and  the 
conduclor  then  pulled  the  trolley  down,  but 
did  not  before  that  time.  .  .  .  That 
the  accident  did  not  happen  until  after  the 
car  stopped  and  the  deceased  had  removed 
the  plow  and  had  gone  np  under  the  ear 
again  and  was  putting  up  the  wires.  That 
she  saw  the  movements  of  the  deceased  un- 
der the  car  through  the  trapdoor.  That 
she  could  see  his  hands  taking  off  the  plow; 
could  see  nothing  but  his  hands  thenj  that 
after  he  took  off  the  plow  and  went  up  under 
the  ear,  she  could  see  a  part  of  his  body 
above  the  surface  of  the  street.  That  the 
pit  was  deep  enough  for  a  man  to  stand 
np  in:  that  she  heard  no  t>ell  ring,  nor 
b^ibbI  of  any  sort;  her  hearing  was  good 
enough  to  hear  a  bell  it  one  hnd  been  rung. 
That  he  bad  to  use  his  bands  to  remora 
the  plow  and  also  put  tbe  overhead  eur> 
rent  on,  and  she  saw  him  twist  his  hands 
when  he  got  the  shock." 

Helen  Gertrude  Ooou  testified  that  she 
was  a  daughter  of  the  preceding  witness 
and  lived  with  her;  that  she  saw  the  acci- 
dent from  tbe  front  porch  of  the  house, 
which  was  almut  on  the  level  with  the 
sidewalk  of  Prospect  avenue.  She  saw  the 
ear  mn  around  the  cur^e  from  Thir^- 
sixth  street,  come  down  the  avenue,  and  stop 
over  the  pit.  She  was  not  certain  whether 
the  pole  wsi  touching  the  wire  before  the 
car  stopped  over  tbe  pit,  but  the  pole  was 
touching  the  wire  or  came  in  contact  with 
It  while  deceased  was  taking  off  the  plow. 
"That  her  attention  was  directed  to  tbe 
fact  of  tbe  trolly  being  in  contact  with  the 
wire  from  the  f^  that  the  deceased  gavs 
a  groan,  and  the  motorman  said  'For  God 
sake,  pull  that  trolley  downl'  That  some 
one  said  Tull  tbe  ear  off  the  pitl'  That 
she  saw  deceased  take  tbe  plow  off  and  then 
go  up  under  the  car  to  throw  the  overhead 
current  on.  That  after  he  took  the  plow 
off  and  waa  putting  the  overhead  current^ 
on,  she  heard  him  groan.  That  she  heardw 
no  bells  or  signals  given.  *That  he  had  to* 
use  bis  hands  to  remove  tbe  plow  and  also 
to  put  tbe  overhead  current  on,  and  she  saw 
him  twist  bis  bands  when  be  got  the 
shock.  That  she  saw  all  this  while  looking 
under  the  car  from  where  she  was  sitting  on 
the  porch.  That  th^  took  the  body  up  out 
of  the  pit  over  wliich  the  car  had  been 
standing." 

A  passenger  on  the  ear  teatifled  that  ha 
heard  one  bell  ring,  and  immediately  the 
eonductor  took  tbe  rope  that  holds  tbe  trol* 
1^  rod  in  his  hands,  but  he  did  not  notice 
bim  do  anything  else.  In  about  a  minute 
and  a  half  there  "was  a  groan  down  in  the 
hole   and   he   jumped  down  and  saw    the 
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xutn  lying  OD  Ub  face.  He  beard  Bom 
oae  wkT  "For  Qod'a  iaJce,  hold  the  rod  down 
pull  the  pole  downt" 

Another  witoeee  tecUBed  th&t  ha  lired 
on  Prospect  iLveDiie,  and  waa  in  front  of  hi* 
house,  lighting  the  fire  in  hia  automobile. 
He  did  not  notice  the  ear  before  it  itopped. 
While  It  was  standing  over  the  pit  he  heard 
an  ejcclamatioTi  and  a  groan,  and  aoine  one 
BBJd  "Pull  that  trollej  down!"  After  the 
exclamation  he  looked  up  and  saw  the  trol- 
ley against  th«  wire.  He  waa  about  75  feet 
from  the  ear. 

Another  witneaa  teatified  aa  to  th«  ma 
of  adjuating  the  plow  and  "leoda,"  and 
the  way  a  ahoek  ooold  be  received  by  the  pit- 
man. It  waa  to  the  effect  that  the  wirea 
uaed  to  connect  the  motive  power  with  the 
orerhead  trolley  ere  called  "leada."  Where 
the  pitman  takei  hold  of  them  to  adjust 
them  they  are  iuanlated  by  a  covering  of 
India  rubber;  but  at  the  endi  where  they 
connect  with  other  wirea  they  are  v 
■ulated,  and  have  to  be  M  in  order  to  take 
the  current.  If  the  pitman  takea  hold  of 
them  at  the  right  plaoe  and  there  la  no 
leak,  he  would  not  be  ahocked,  even  though 
they  were  connected  with  the  trolley. 
*^Bar  and  tear,"  a  wltaeM  aald  who  waa 
experienced  in  removing  and  adjuating 
plowa  and  wir«a,  "will  eauae  a  leak  in  the 
InauIatioQ.  A  leak  1«  when  the  electricity 
eomea  through  a  hole  in  the  Inaulation, 
caused  by  the  wear  and  tear  or  from  the 
Inaulation  being  old  or  imperfect." 
S  The  same  witneaa  also  UsUSed  "that  the 
?  company  fnmisheB  *gloTea  in  the  pit  with 
which  to  handle  live  plows  and  wires.  But 
It  is  not  euatomary  or  required  to  use  the 
gloves  except  upon  rainy  daya.  On  bright 
days,  the  car,  when  over  the  pit,  is  aupp<wed 
to  be  'dead,'  and  you  don't  take  off  the  plowa 
with  gloTca;  you  cant  half  do  your  work 
wjth  them.  That  danger  from  electricity  ia 
Increased  from  perspiration,  rain,  or  other 
moiature.  That  the  day  of  the  accident  was 
a  bright,  sunshiny  day.  The  accident  oc- 
curred between  two  and  four  o'clodc  P.  m." 
If  the  trolley  was  on  before  the  plow  waa 
disconnected  and  ranovsd,  the  plow  would 
bo  charged  with  the  full  voltage  on  the  line. 
A  witness  who  had  experience  with  the 
eonatruction  of  electrie  railway  ayatema,  and 
waa  familiar  with  the  action  of  electricity 
generally,  and  had  experienoe  in  auper- 
intending  the  work  of  disconnecting  a  plow 
from  an  electric  car  and  adjusting  the  wirea 
to  move  an  overhead  system,  testified  that, 
in  his  opinion  as  an  expert,  it  would  be  the 
duty  of  a  conductor  to  keep  the  trolley  off 
the  wire  until  ha  recoived  aome  aignal  from 
the  man  beneath  the  car. 

{!)  It  will  be  observed  that  the  deceased 
did  not  meet  his  death  while  removing  the 
26  a.  C— 20. 


plow.  Of  Ihia  the  testimony  leaves  no 
douht.  (2)  He  received  the  electrie  ahock 
while  adjuating  the  leads.  It  follows  from 
the  first  propoaitiOQ  that  the  trolley  pole 
waa  not  in  contact  with  the  trolley  wire 
when  the  plow  was  removed.  The  argument 
of  plaintiff  aaaumes  the  contrary,  and,  in- 
deed, is  based  entirely  on  the  assumption 
that  the  deceased  received  his  death  stroke 
when  removing  the  plow. 

Two  questions  arise  on  the  second  propo- 
sition. The  leads  are  insulated  except  at 
the  ends  that  go  into  the  connection;  they 
are  uecesaarily  uninsulated  there  in  order  to 
take  the  current.  But  it  was  not  neoee- 
sary  for  the  deceased  to  touch  the  uninsn* 
lated  parte  In  making  the  connection,  and, 
unless  touched,  no  shock  would  hare  been 
received,  even  though  they  had  been  con- 
nected with  the  current  by  reason  of  tho^ 
trolley  being  in  contact  with  the  wire,  im-S 
leas  (Aere  tau  a  leak  in  th«* inaulation  aria-' 
ing  from  defeetiva  conatruction  or  wear  and 
tear  in  use.  Granting,  therefore,  that  the 
conductor  waa  negligent,  one  of  two  thinga 
was  necessary  to  cause  the  accident, — a  leak 
In  the  insulation,  or  the  act  of  the  deceased 
in  touching  the  uninsulated  ends  of  the 
leads.  Either  one  or  the  other  waa  a  neces- 
sary condition.  If  the  first  existed,  the  da- 
fendanta  may  be  charged  with  liability.  If 
the  second,  they  are  exonerated.  The  bur- 
den of  proof  becomes  a  factor.  The  plaintiff 
in  the  Srat  instance  is  not  required  to  prove 
that  the  deceased  waa  free  from  contribn- 
tory  negligence;  in  other  words,  the  burden 
of  proof  of  contributory  negligence  te  on 
the  defendant.  But,  on  the  other  band. 
plaintiff  must  eatahllsh  grounds  of  liability 
against  the  defendant.  To  hold  a  master  r»- 
sponsible,  a  servant  must  show  that  tlie  ap- 
pliances and  instrimientalities  furnished 
were  defective.  A  defect  cannot  be  inferred 
from  the  mere  fact  of  an  Injury.  There 
must  ba  some  substantive  proof  of  the  negli- 
gence. Blnowledge  of  the  defect  or  some 
duty  in  regard  to  it  must  be 


In  Texaa  P.  B.  Co.  t.  Barrett,  166  U. 
617,  41  L.  ed.  II36,  17  Sup.  Ct.  Rep. 
707,  the  plaintifT  (defendant  in  error  in 
this  court)  was  a  foreman  in  charge  of  a 
switch  engine,  and  waa  Injured  by  the  explo- 
sion of  a  boiler  of  another  engine.  There 
was  evidence  tending  to  prove  that  the  boil- 
er waa  and  had  been  in  a  weak  and  unsafe 
by  reason  of  the  condition  of  the  stay 
bolts,  and  that  if  a  well-known  test  had  been 
applied  the  condition  of  the  bolta  would 
have  been  dlscoTcred.  The  circuit  court 
instructed  the  jury  that  the  mere  fact  of  th* 
injury  received  from  the  explosion  would 
not  entitle  plaintiff  to  recover:  that,  be- 
sides the  fact  of  explosion,  he  must  show 
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tbkt  th«  azploslon  nmltod  from  the  fUtnrM 
of  the  railroad  eompanj  to  ocerdM  ordT 
tuu7  care  alther  In  idecting  tli«  «iigiii«  o 
tn  keeping  it  in  reasonably  ufe  repaii 
The  court  also  instruetad  tlie  jury  that  tha 
burden  of  proof  was  on  the  plaintiff 
throughout  the  eaae  to  show  that  the  boil- 
er* and  engines  that  exploded  were  Itn- 
^proper  appliances  to  be  vied  on  Ita  rail- 
nrood  by  the  defendant;  that  by  reason  of 
•  the  particular  defecti  pointed  out  and'in- 
■isted  on  by  the  plaintiff  the  boiler  explod- 
ed and  injured  hint,  and  the  plaintiff  waa 
ignorant  of  the  defects,  and  did  not,  by  hii 
negtigenoe,  contribute  to  hia  injury.  Fass- 
ing  on  these  instructions,  tMi  court  said 
that  they  laid  down  the  applicable  rule 
with  sutScient  accuracy,  and  in  Eubstantial 
conformity  with  the  views  of  this  court 
pressed  in  prior  easea  whidi  were  dted. 

Plaintiff  in  Um  case  at  bar  introduced  no 
evidence  whatever  of  a  defect  in  the  1 
or  that  leaks  were  likely  to  occur,  or  the 
amount  or  degree  of  inipection  necessary 
to  discover  t^em,  or  that  there  was  an  omis- 
sion of  inspection.  The  ea^e  was  probably 
brought  and  tried  on  a  different  theory. 
It  was  argued  In  this  court  on  a  different 
theory.  It  was  argued  on  the  ossumpti 
that  the  deceased  was  killed  when  removing 
the  plow.  The  aaaumption  is  directly  In  the 
teeth  of  the  testimony.  "The  accident  did 
not  happot  until  aitar  the  car  stopped  and 
the  deoeaaed  had  removed  the  plow  and 
had  gone  np  under  the  car  again  and  was 
putting  up  the  wires."  (Testimony  of 
Margaret  Mawson.]  And  to  like  effect  is 
the  testimony  of  Miss  Coon.  "She  saw  de- 
gaased  take  the  plow  off  and  then  go  np 
under  the  oar  to  throw  the  overhead 
rent  on.  ^lat  after  he  took  the  plow  off 
and  was  putting  the  overhead  current  on, 
she  heard  him  groan."  And  she  saw  him 
"twist  his  hands  when  he  got  tbe  shock." 
The  declaration  doe*  not  charge  a  defect 
in  the  leads.  It  diarges  the  negligence  to 
have  been  in  the  hilure  "to  keep,  or  cause 
to  be  kept,  cut  off"  the  electric  current 
while  the  deceased  was  in  the  pit,  "where- 
by and  by  reason  of  said  n^^ligenoe  the 
said  lntestat«  was  so  severely  shocked  and 
injured  by  said  electric  current  that  he  al- 
most immediately  died."  In  other  words, 
the  cause  of  death  was  tiie  negligent  act  of 
permitting  the  trolley  pole  to  come  in  con- 
tact with  the  trolley  wire. 

But  granting  plaintiff  is  not  limited  by 
her   declaration,   nevertheless   she  has   not 
^satisfied   the   requirements   of  law  in   her. 
a  proof.    A  plaintiff  in  the  Qrst  instance  must 
^  show  ■negligence  on  the  part  of  the  defend- 
ant.      Having  done  this,  he  need   not  go 
farther  in  those  juriadiotlons  where  the  bur- 
den of  proof  is  on  the  defendant  to  show 


contributory  negligenea.  In  other  words, 
if  thera  ia  no  evidraice  which  speaks  one 
way  or  the  other  with  reference  to  contribu- 
tory negligence  of  the  person  killed,  then 
It  is  presumed  that  there  was  no  audi  neg- 
ligence. Thomp.  Neg.  t  401;  Baltimore  A 
P.  R.  Oo.  T.  Landrigan,  191  XJ.  8.  461,  49 
L.  ed.  262,  24  Sup.  Ct.  Pep.  137;  Texai  i 
P.  R.  Co.  V.  Gentry,  103  U.  S.  3S3,  41  L.  ed. 
ISB,  10  Sup.  Ct  Rep.  IIH.  But  the  n%li< 
genoe  of  a  defendant  cannot  be  inferred 
from  a  presumption  of  care  on  the  part  of 
the  person  killed.  A  presumption  in  tbe 
performance  of  duty  attends  Uie  defendant 
as  well  as  the  person  killed.  It  must  b« 
overcome  by  direct  «videnoe.  One  presump- 
tion cannot  be  built  npon  another.  Doug- 
I<u(  V.  Uitoh«U,  35  Fa.  440;  PhitadelpMa 
City  Pass.  R.  Co.  v.  HenriM,  6i  Pa.  431, 
37  Am.  Rep.  68S;  Tanell  v.  Kan«a»  City, 
Ft.  a.  <t  M.  R.  Co.  113  Mow  670,  18  L.  R. 
A.  698,  21  S.  W.  1. 
Jadgmtnt  affirmed, 

(IM  U.  a  4U) 

FIRST  NATIONAL  BANK  OF  OTTAWA, 

niinotN  Plff.  tn  Stt^ 

•. 

THBODOSB   R.   CONTERSB,   RecelTer  of 

the   Minnesota   Thresher   Manufacturing 

Company. 

1,  CopyaratloaB— altrs  Tlr«a— voirer  •! 
B&tloaml  feubi^-puebmac  •!  aloelc  l> 
■peonlatlTs  eBterprlse,~It  Is  vlfrv 
vWa  of  >  nattonal  bank  to  take  stock 
In  a  eoriwratton  orfanlsed  to  embark  In  tlia 
pnrel;  specnlaHve  biulne**  of  bujlng  and 
■elllns  the  stocks  and  assets  of  an  exJetlnc 
sod  Insolveot  corporation,  with  iMwer,  bat 
without  tbe  oblicatloo,  to  coKaae.  as  an  lft> 
pendent  enterprise.  In  a  manorscturing  bnsk 
nass,  although  the  bank  takes  such  stock 
In  eichaDgs  tor  a  claim  against  the  Insolvent 
corporetloti. 

S.  CorporBtloBB— altrs  vlrtts  ma  defaas* 

tB      Bat  lOB       BKBlBSt      BBtlOBBl      *■"»'  — 

Wont  of  antborltr  of  a  national  bank  to  sub- 
aerlbe  for  capital  stock  In  a  speenlatlve  an* 
tarprlse  Is  a  valid  defense  to  an  actloa 
against  tt  to  enforce  Its  statntor?  IlabUlty 
as  a  stockboldsr. 


ArgwtA    January    25,    tS,    1909.    DwMtS 
Febnuuy  19,  1906. 

T  N  ERROR  to  the  Circuit  Court  ol  the 
1  United  BUtes  for  the  Northern  District 
of  Illinois  to  review  a  judgment  in  favor  of 
Um  receiver  of  an  insolvent  corporation  in 
an  action  against  *  nations!  bank  as  a 
stockholder,  to  recover  the  statutory  lia- 
bility, entered  upon  overruling  a  demurrer 
to  the  declaration.    Rvotrted  and  remanded 
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with  direetlciiu  to  nutaln  Um  dannmr  cad 
nter  judgment  for  Um  buik. 

M     bUtement  hj  Blr.  Jiutlee  WUtet 
•  '  For  biwi^,   the  plaintiff   in   error   wOI 
be  hereafter  referred  to  ta  the  bank  and  tlie 
defendant  in  error  as  the  reoeirer. 

The  receiver  commenced  this  action 
■galnat  the  bank  in  the  circuit  court  of  the 
United  States  for  the  northern  district  of 
niinoie.  The  object  of  tlie  action  was  to 
recorer  from  the  bank,  aa  the  owner  of  2T4 
■liaree  of  preferred  atoek  in  the  Minnesota 
Threalier  Manufacturing  Companj,  the 
■mount  of  an  assessment  of  $18  per  share, 
levied  upon  said  stock  for  the  paTment  ol 
the  debts  of  the  threehar  eompanj.  A 
dttmurer  to  an  amended  declaration  having 
bean  orerrnled,  and  the  bank  electing  not 
to  ^ead  further.  Judgment  was  entered  for 
the  leceirer,  and,  on  account  of  constitu- 
tional questions  raised  b;  the  demurrer, 
the  case  was  brought  dirMtljr  to  this  court. 
The  averraenta  of  the  amended  declara- 
tjon  maj  be  summarized  as  follorvH:  In 
Ha;,  18S4,  the  Northwestom  Uanulactur- 
ing  ft  C^  Company  was  a  eorpoiation  en- 
gaged in  tiie  manufactnrinii  business  at 
Stillwater,  Minnesota.  At  the  dato  men- 
tioned the  car  company  owed  a  large  amount 
of  debt,  which  it  was  unable  to  paj,  among 
which  was  a  sum  due  to  the  bank  for  money 
lant.  In  that  month  a  re»>dTer  was  ap- 
pointed for  the  ear  company  by  a  court  of 
the  state  of  Minnesota  having  jurisdiction. 
Borne  time  afterwards,  in  November,  1884, 
tna  bank  with  other  creditors,  and  some  of 
the  Htockholders  of  the  car  company,  organ- 
ised, under  the  laws  of  Minnnota,  a  new 
corporation,  styled  the  Minnesota  Thresh- 
er Hanufacturing  Company.  The  articles 
of  incorporation  of  the  new  oompany  pro- 
vided "that  the  ebjecto  for  which  said  cor- 
poration was  formed  were  the  pnrohase  of 
the  sapital  stodc,  evidenoea  of  indebtedness 
Issued  by  and  the  assets  of  the  Northwestern 
Manufacturing  &  Car  Company,  a  corpora- 
tion existing  under  the  laws  of  the  state  of 
Minnesota,  or  any  portion  of  said  oapital 
■tack,  evidences  of  indebtedness  or  assets, 
and  the  manufacture  and  sale  of  steam 
(.aogines  of  all  kinds,  farm  implements  and 
Mmaehineiy  of  all  kinds,  and  the  manufacture 
•  and'aale  of  all  articles,  implements,  and 
Biadiinery  of  which  wood  and  iron  or  either 
of  them  form  the  principal  component  parte, 
and  the  manufacture  of  the  materials  there- 
in used." 

The  thresher  company  exchanged  ite  pre- 
ferred stodc  at  par  for  the  debte  of  the  oar 
ttMnpany  and  Issued  oommm  stock  in  ez- 
Aange  for  the  preferred  stock  of  the  car 
company.  Subseqnently,  at  a  judicial  sale, 
ihe  Bsw  onnpany  aajuired  all  the  sssets  of 


the  aar  eompany,  and  paid  for  the  same 
with  the  claims  which  it  had  acquired  for 
Issuing  ite  preferred  stock  as  above  stated. 
The  stook  held  by  the  bonk  upon  which  the 
assessment  was  sought  to  be  enforced  was 
alleged  to  have  been  acquired  by  the  biink 
in  the  manner  above  stated ;  tliat  is,  by  an 
exchange  of  its  claim  against  the  car  com- 
pany for  the  preferred  stock  of  the  new 
corporation.  The  declaration  alleged  thnt 
at  the  time  of  the  acquisition  of  the  stock 
by  the  bank,  as  above  stated,  under  the  Con- 
stitution and  laws  of  Minnesota,  Uiere  was 
a  double  liability  imposed  upon  the  stock- 
holders to  pay  the  debte  of  the  corporation 
in  the  event  of  its  insolveni^. 

After  the  organization  of  the  thresher 
oompany  and  the  purchase  of  the  assets  of 
the  ear  oompany,  as  above  stated,  the  thresh- 
er oompany  carried  on  the  manufacturing 
business  authorized  by  its  charter.  In  1901 
it  became  insolvent.  A  creditor  having  sued 
and  obtained  judgment,  and  an  execution 
having  been  issued  and  returned  unsatisfied, 
the  creditor  procured,  under  the  provisions 
of  ehapUr  TO  of  the  Oenerai  Statutes  of 
Minnesota  and  the  amendments  thereto,  the 
appointment  of  a  receiver  of  the  property 
of  the  thresher  company,  who  duly  qualified 
and  entered  upon  the  discharge  of  his  duties. 
In  the  proceeding  in  which  the  receiver  was 
appointed,  creditors  eiliibited  claims  and 
demands  sgainst  the  thresher  company,  ag- 
gregating ««3,762.17,  but  no  property  or 
asseU  of  the  corporation  existed  available 
to  pay  this  indebtedness  or  any  portion 
tliereof. 

Iliereafter,  upon  petition  of  the  receiver,  to 
pursuant  to  the  provisiona  of  chapter  272  ofj 
the  Oenerai  Laws  of  Minnesota'for   IBflB,* 
Bopied  in  the  margin,  t  steps  were  taken  to 
provide  a  fund  for  the  payment  of  the  debU 
of  the  corporation,  by  enforcing  eontribu- 


tOeneral  Laws  o(  If  lnnen>te  lor  189». 

Chapter  2TS. 

'An   Act  to  Provide  for  the   Better   Baforce- 

ment  of  the  Uabllltr  of  Stockbolders  of  Cor- 

poutlans. 

"Bee  1.  Wbeoever  sny  corporatloD  CTEttetf 
or  existing  bj  or  onder  the  Uws  of  the  state 
ot  Minnesota,  whose  itoekholden,  or  anr  ot 
them,  are  liable  to  It  or  to  Its  creditors,  ot 
tor  the  beneflt  of  Its  creditors,  upac  or  on  ac 
connt  of  aoT  lUbllit;  tor,  or  apon,  or  srowlnc 
out  ol,  or  In  respect  to,  the  stock  or  sbsrcK  at 
■n;  time  held  or  owned  b;  eucb  stockholders, 
respectively,  whether  onder  or  br  virtue  o(  the 
Constitution  and  laira  ot  sitd  state  of 
Ulmiesots,  or  anr  statate  ot  sstd  stan.  or 
otherwise,  has  heretofore  made,  or  shall  hcrs- 
Bltsr  tasks;  sn  aisliument  for  th*  beneflt  ot 
Its  creditors,  undeT  tht  iDsolvenc;  law*  ot. 
this  state ;  or  whenever  s  recelrer  tor  snj  such 
corporation  has  heretofore  been  or  ahall  here-' 
after  t>e  appointed  bj  any  district  court  of  thte' 
state,  whether  under  or  pursnsnt  to  any  af  the 
proTlaloos  ot  cbsptsr  seventy-slz    (70)   ot  the 
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tion  fTom  Iti  rtockholdera  upon  the  danbl« 
liBliilitj  allegad  to  result  from  the  ownerahlp 
^of  its  stock.     The  bank  did  not  appear  in 
« the  proceeding. 

>    *  AfUr  compliaDce  with  the  requirements 
of  the  act  of  1S09  the  court  made  an  assess- 
inent  of  $18  upon  each  of  the  shares  of  the 
^  Btodc  of  the  thresher  compan)',  and  the  re- 
n  oeiver  was  authorized  and  directed,  in  the 
•  Brent  of  the  failure-of  a  stockholder  to  pa7, 
after  due  notice  bj  m3.ii,  "to  forthwith  in- 
stitute and  prosecute  such  action  or  actions  ' 

GeDeml  Statates  of  cLghteen  hundred  and 
nlnety-rour  (1894)  of  Mlnnesotl,  sod  die  acu 
amendatorr  UiereoC,  or  under  or  purBuant  Co 
anr  other  statute  of  Cbls  state,  or  ander  the 
general  equity  powers  and  practice  of  sach 
court,  the  dl.^trlct  court  appointing  Rucb  re- 
ceiver, or  having  jurisdiction  of  the  matter  of 
said  MSlffamtnt,  may  proceed  as  In  tbU  act  pro- 
vided. 

"Sec  2.  Under  tli«  petition  of  the  asslEnee 
01  the  receiver  of  any  soch  corporation,  or  of 
anr  creditor  at  such  corporation,  who  has  filed 
Us  claim  In  such  assignment  ot  receivership 
pioceedlnis.  tb«  said  district  coort  iball,  by 
order,  appoint  a  time  tor  heartns  not  less  than 
thirty  (30)  not  more  than  sixty  (60)  days  from 
the  time  of  Qllns  said  petition  with  the  clerk 
ol  laid  court,  and  shall  direct  aach  notice  oC 
■nch  bearing  to  t>e  given  to  the  party  preaent- 
Ing  Mid  petition,  by  publication  or  otberwlae. 
•a  the  court,  in  Its  discretion,  may  deem  prop- 
er; but  If  said  petition  be  filed  by  a  creditor. 
other  than  the  aaslgnee  or  receiver  ot  said 
corporatloD,  tlie  court  shall  direct  that  notice 
of  SQch  hearing  be  personally  served  on  suet 
assignee  Or  receiver. 

"Sec  8.  At  inch  bearing  the  conrt  shall  con- 
sider such  proofs,  by  affidavit  or  otbenrlse,  as 
may  then  be  offered  by  the  assignee  or  receiver, 
or  by  any  creditor  or  oSlcer  or  stockholder  at 
said  corporation,  who  may  appear  Id  person 
or  by  attorney,  as  to  the  protiable  Indebtedness 
of  said  corporation,  and  the  expenses  of  said 
aaslgnment  or  recelverstilp,  and  the  probable 
amouQt  of  asneCa  available  tor  tbe  payment 
ot  such  Indebtedness  and  expenses,  and  siso 
01  to  what  parties  are  or  may  be  liable  as 
■tockholdera  ot  said  corporation,  and  the  na- 
ture and  extent  ot  such  liability.  And  It  It 
appear  to  the  satlstacHon  of  tbe  court  that 
the  ordinary  assets  of  said  corporation,  or  such 
amount  as  may  be  realised  therefrom  within 
a  reasonable  time,  ivlll  probably  be  Insuffi- 
cient to  pay  and  discharge  In  toll  and  wlthoot 
delay.  Its  Indebtedness  and  tbe  expenses  of 
•DCh  assignment  or  receivership,  and  that  It 
la  necessary  or  proper  that  resort  tw  had  to 
■DCh  liability  of  the  stockholders,  the  sold 
court  ehall  tbereopon,  by  order,  direct  and 
levy  a  ratable  aasesameDt  upon  all  parties 
liable  as  stockboldera  or  upon  or  on  account 
at  any  stock  or  shares  ot  said  corporation, 
tor  Bucb  amount,  proportion,  or  percentage  ot 
tbe  liability  upon  or  on  account  of  each  share 
ot  said  stock  as  the  court,  In  Its  discretion, 
may  deem  proper  (taking  Into  account  tbe 
probable  solvency  or  Insolvency  of  stockhold- 
ers, and  the  probable  expenses  ot  collecting 
the  aasasament)  ;  and  sball  direct  the  payment 
of  the  amount  so  asseased  against  each  share 


or  other  prooeedinga  agEiuat  aueh  person, 
persona,  corporation,  or  partf  liable  in  an7 
court  having  jurisdiction,  whether  in  thli 
Etat«  or  elsewhere,  which  said  receiver  ma; 
deem  nacessary  or  proper  tor  the  recovery 
of  the  amount  due  from  such  person,  peN 
sons,  corporation,  or  party  under  the  terms 
of  this  order."  After  alleging  the  default 
of  the  bank  to  paj  the  assessment,  the 
amended  declaration  prayed  for  a  judgment 
against  the  bank  for  the  aum  of  the  assess- 
ment, that  is,  yi8  per  share  on  the  2T4 

of  said  stock  to  tbe  aaslgnee  or  receiver 
within  Bucb  time  thereafter  as  said  court  may 
specify  In  said  order. 

"Bee  1.  Said  order  ehall  direct  tbe  aaslgnee 
or  receiver  to  proceed  to  collect  the  amount 
so  assessed  against  each  share  of  said  stock 
trom  the  parties  liable  therefor ;  and  shall 
direct  and  aothorlse  said  assignee  or  receiver. 
In  case  ot  the  fallore  of  any  party  liable  upon 
or  00  account  ot  any  share  or  shares  ol  said 
stock  to  BO  pay  the  amount  so  assessed  against 
tbe  same  wltlUn  the  ttme  speclfled  In  said 
order,  to  prosecute  action  agalnat  each  and 
every  (nch  party  so  tailing  to  pay  ths  same. 
wherever  soch  party  may  be  found,  whettuv 
tn  this  stats  or  elsewhere. 

"Bee.  6.  8ald  order  and  tbe  aaaeasment  tliet*- 
by  levied  shall  be  conelaslTe  upon  and  against 
all  parties  liable  upon  or  on  accoont  of  any 
stock  or  shares  of  said  corporation,  whether  ap- 
pearing or  represented  at  said  bearing,  or  hav- 
ing notice  thereof  or  not,  as  to  all  matters  re- 
lating to  the  amount  of  and  the  propriety  of 
and  necessity  for  the  said  assessment.  This 
provision  shall  also  apply  to  any  sntMcquent 
assessment  levied  by  said  court  as  berelnaftar 
provided. 

"Bee  fl.  It  shall  be  the  dnty  ot  ancb  as- 
signee or  receiver  to,  and  be  may,  immediately 
after  the  expiration  ot  the  time  epeclBed  In 
said  order  for  tbe  payment  of  the  amount  I* 
t>e  assessed  by  tbe  parties  liable  therefor.  In- 
stitute and  maintain  an  action  or  actlona 
sKBlBst  any  and  every  party  liable  npan  or  on 
account  of  any  share  or  shares  of  such  stock 
who  has  failed  to  pay  the  amount  so  assessed 
against  the  same,  for  tbe  amoant  for  which 
such  party  Is  liable^  Said  actions  may  b« 
maintained  agalnat  each  stockholder,  severallr. 
In  this  state  or  In  any  other  state  or  count^ 
where  sncb  stockholder,  or  any  property  sub- 
ject to  attachment,  garnishment,  or  other  pro- 
cess In  an  action  against  such  stockholder,  may 
be  found.  But  If  said  assignee  or  receiver 
sball,  In  good  faith,  believe  any  stockholder 
so  liable  to  be  Insolvent,  or  that  the  expense 
ot  prosecDtlng  sncb  action  against  sncb  stock- 
holder win  be  so  great  that  It  will  not  be 
of  advantage  to  the  estate  and  Interest  of 
creditors  to  prosecute  the  same,  said  assignee 
or  receiver  shall  so  report  to  said  coort;  and 
shall  not  be  required  to  InstUale  or  prosecute 
any  such  action  unless  specifically  directed  so 
to  do  by  said  coart.  And  In  such  case  said 
court  atiall  not  require  said  receiver  to  Instl- 
tnte  or  maintain  such  action  onleas  said  court 
shall  have  reasonable  cause  to  believe  that  the 
result  ot  sncb  action  win  be  of  adavntaga 
to  the  estate  and  eredltora  ot  said  corporation, 
except  as  herelnatter  provided." 
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•hRm  ri  rtodc  of  tin  OtTMber  eompuiy, 
vhieh  tbooi  on  the  books  of  that  oompui; 
In  the  nama  of  tha  bank. 

As  atat«d  at  the  outset,  the  bank  de- 
mniTod  to  the  amended  declaration,  and,  on 
the  demuTier  being  overruled,  stood  upon 
the  demurrer,  and  judgment  vaa  entered 
•igainat  it  aa  prayed  (or.  The  grounds  upon 
which  the  amended  decUratton  was  de- 
murred to  were  as  follom: 

"(1)  It  does  not  stata  facta  snlSdent  to 
«onstituta  a  canaa  of  action  against  the  de- 


"(2)  It  does  not  ehow  that  plaintiff  has 
le^  capacity  to  institute  and  maintain  the 
present  action. 

"(3)  It  ehows  that  eUd  supposed  I«ws 
of  Minnesota  tor  1S99  are  in  oontraren- 
tion  of  olauEB  I  of  {  10  of  artiola  1  of  Uie 
OonBtituUon  of  the  United  Statee. 
«  "(4)  It  ehows  that  said  supposed  Laws  of 
■  KDnnesota  for'1890  are  In  contrarentlon  of 
the  14th  Amendment  of  tba  Constitution 
of  the  United  States. 

"(6)  It  shows  that  said  snpposed  Iaws 
of  Minnesota  for  1899,  being  'An  Act  to  Pro- 
vide for  the  Better  Enforcement  of  the 
UaUIity  of  Stockholders  of  Corporations,' 
are  in  contravention  of  the  Constitution  of 
the  United  States. 

"(S)  It  shows  that  said  supposed  Laws 
(d  IQnnesota  for  189S  unjustly  disCTiminate 
•goinat  nonresident  stodcholders,  and  are 
•uch  as  will  not  be  enforced  In  this  juris- 
diction. 

"(7)  It  shows  that  the  supposed  order 
of  tlM  court  levied  an  assessment  on  siodc- 
holders  that  is  ezceesive  and  beyond  reason. 

"(8)  It  does  not  show  that  the  supposed 
corporate  indebtedness  ia  contractual,  or 
that  Is  has  been  judicially  determined  as 
against  this  defendant. 

"(9)  It  does  not  show  that  all  the  neo- 
aasory  steps  prescribed  by  the  supposed 
laws  of  Minnesota  have  been  token. 

"(10)  It  shows,  aa  a  baaU  of  liability, 
■nppoaed  acts  of  the  defendant  which  are 
tUtra  viret  and  void  under  the  national 
bank  act. 

"(11)  It  states  oonelusions  of  the  plead- 
or  Instead  of  facts. 

"(12)  It  does  not  allege  a  case  within 
the  jurisdiction  of  this  court. 

"(13)  It  is,  in  other  respects,  uncertain. 
Informal,  and  insufficient.''  • 

Mettn.  Xyster  H.  Btrawm,  Iianrenea 
Arnold  Tanser,  and  Wintton,  Paynt,  d 
Btrawn  for  plaintiff  in  error. 

Uettrt.  O.  A.  SeTenuoeo,  fratOt  B. 
Kellogjh  Bubert  B.  Old*,  and  /.  E.  OAond 
br  for  defendant  in  eiroc. 


*Ur.  Justice  WUte,  after  making  the? 
foregoing  statement,  delivered  the  opinion 

of  the  court: 

The  questions  principally  discussed  at 
bar  relate  to  the  alleged  repugnancy  to  the 
OinBtitution  of  the  United  States  of  the 
Minnesota  law  of  IS99,  by  virtue  of  whiohn 
the  receiver 'asserted  his  power  and  author-* 
ity  to  sue  in  a  court  of  another  jurisdiction 
than  that  of  Minnesota  to  enforce  the  oa- 
sessment  made  by  the  court  of  Uinnesota 
on  the  stodcholders  of  the  thresher  com- 
pany. But  antecedent  to  that  question  we 
must  consider  and  dispose  of  the  proposi- 
tions arising  from  the  tenth  ground  of  the 
demurrer;  that  is,  that  under  the  averments 
of  the  bill  there  was  no  liability  on  the  bank 
as  the  facta  allied  from  which  it  is  a>- 
serted  the  liability  arose  showed  that  the 
act  of  the  bank  in  subscribing  to  the  stock 
was  ultra  ftrea  and  prtdibited  by  the  provi- 
sions of  the  national  banking  acL  We  soy 
this  ia  antecedent  because,  if  from  the  aver- 
ments of  the  declaration,  aside  from  the 
validity  or  invalidity  of  the  act  of  1899, 
there  could  be  no  liability  on  the  bank  to  pay 
the  assessment,  it  will  be  unnecessary  to 
consider  whether  the  Minnesota  statute 
added  such  conditions  to  the  obligation 
resulting  from  the  stock  subscription  at  the 
time  it  was  made  aa  to  cause  the  statute  to 
be  repugnant  to  the  contract  or  any  other 
clause  of  the  Constitution  of  the  United 
States. 

At  the  time  the  bank  took  the  stock  In 
the  thresher  company  it  was  provided  in 
j  3  of  article  10  of  the  Constitution  of 
Minnesota  aa  follows:  "Each  stockholder 
in  any  corporation  (excepting  those  organ- 
ized for  the  purpose  of  carrying  on  any 
kind  of  manufacturing  or  mechanical  busi- 
ness) shall  be  liable  to  the  amount  of  stock 
held  or  owned  by  him-" 

If  the  thresher  company  was  organized 
solely  for  manufacturing  purposes,  it  is 
of  course  apparent  that  under  this  provi- 
sion of  tlie  Minnesota  Constitution  tlie 
stockholders  of  the  company  would  not  be 
liable  for  its  debts.  Seiumr  Mfg.  Co.  v. 
Churoh  Faint  d  Mfg.  Co.  81  Minn.  £94,  84 
N.  W.  lOS.  It  has,  however,  been  decided 
by  the  supreme  court  of  Minnesota  that  un- 
less it  unquestionably  appears  that  a  Min- 
nesota corporation  claiming  to  be  a  manu- 
facturing corporation  was  organized  for 
the  exdusira  purpose  of  engaging  in  manu- 
facturing and  such  incidental  business  as 
might  be  reasonably  necessary  for  effecting 
that  purpose,  the  exception  in  the  Minnesota  ^ 
Constitution  to  which  reference  has  been " 
made  would  not  apply,*and  the  double  liobil-  * 
ity  would  result.  State  ea  rel.  Clapp  v.  Min- 
nesota Threther  Mfg.  Oo.  40  Minn.  213, 
S  L.  R.  A.  610,  41  N.  W.  1020;  Mcrdumt^ 
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Vat.  Banll  T.  MnMMte  Thr«ih«r  Mfg.  Oo. 
00  Minn.  144,  S6  N.  W.  757.  TheM  cbbm. 
It  U  to  b«  cdiHTTed,  referred  to  tbe  very 
act  of  inoorpoi«tiou,  t^on  which  the  li&bilitj 
of  the  buk,  if  At  aU,  must  rest.  It  claarlj 
kppears,  from  the  comment*  of  the  aupreme 
oourt  at  MinneBota  upon  the  oharter,  that 
In  the  articles  of  aasoeiatioii  the  thresher 
company  was  declared  to  be  organized  under 
the  law  of  Minnesota  relating  to  mumf  actur- 
ing  corporations  as  a  class  exempt  from 
double  liabilitj,  and  that  the  motives  of 
the  incorporators  were  to  obtain  immunity 
from  Uie  double  liability.  The  court,  how- 
ever, held  that  the  mere  law  under  which 
the  eorporation  was  organised,  and  the 
tive  therefor,  would  not  suffice  to  bring  the 
incorporatora  within  the  control  of  the  ex- 
emption accorded  by  the  constitutional  pro- 
vision if,  frmn  tM  articles  of  asBociation,  it 
did  not  dearly  appe:.r  that  the  corporation 
was  confined  solely  to  a  manufacturing  busi- 
ness and  its  incidents.  The  doctrine  of  the 
oourt  was  thus  clearly  stated  (00  Minn.  p. 
UT.MN.W.p.  788)! 

"It  is  immaterial  tiiat  the  oorpomtic 
wsa  organiied  under  toe  statute  providing 
for  organising  manufacturing  eorporstiona, 
or  what  the  actual  intention  of  the  incor- 
poratora was,  or  that  the  corporation  in 
fact  carried  on  only  a  manufacturing  busi- 
ness, but  its  articles  of  incorporation  are 
the  sole  criterion  as  to  such  intention  and 
the  purpose*  for  which  the  corporation  was 
organized;  and,  unless  it  fairly  appears 
therefrom  that  it  was  organized  for  the  ex- 
elusive  purpose  of  oigaging  in  manufactur- 
ing and  such  incidental  business  as  may 
be  reasonably  necessary  for  effectuating  the 
purpose  of  Its  organization,  its  stockholders 
are  not  within  the  exception  to  the  general 
rule  of  constitutional  liability  of  stock- 
holders for  the  debts  of  their  corporation." 
And  further  along  in  the  opinion  the  dec- 
laration was  reiterated  (p.  14S,  N.  W.  p. 
768]  that  the  intention  of  the  corporators 
could  not  be  ascertained  by  reference  to  mat- 
ters not  appearing  on  the  face  of  the  arti- 
n  des  of  association,  and  that  the  articles 
7  were  the*BoIe  criterion  as  to  the  purpose 
for  which  ■  corporation  was  formed;  "that 
is,  for  ascertaining  the  intention  of  the  as- 
sociates." Applying  this  rule  te  the  articles 
of  asEOciatiou  of  the  thresher  company,  the 
court  found  that  the  acquisition  of  the 
stock,  etc.,  of  the  ear  company  was  a  busi- 
Bcas  independently  to  be  engaged  in,  and  was 
not  Inddental  te  that  of  manufacturing, 
and,  hence,  that  the  corporation  was  not 
within  the  exception  embodied  in  the  con- 
stitutional provision  imposing  a  double 
liability  upon  stockholder*. 

Now,  the  exclusive  and  only  ground  upon  j 
whidb   the   supreme   emui   of    Minnesota, 


in  eonstming  tiia  articles  of  association 
of  the  thresher  emnpany,  held  that  the 
arUcIes  embodied  a  distinct  business  from 
that  of  manufacturing,  is  plainly  made 
manifest  1^  the  opinions  expressed  by  the 
court  in  the  two  cases  to  which  ws  have  re- 
ferred. In  the  earlier  ease  the  oourt  said 
(40  Minn.  p.  223,  3  L.  B.  A.  p.  617,  41  N. 
W.  p.  1024)  : 

"It  is  dear,  therefore,  to  our  minds  that, 
under  the  act  of  1873,  a  corporation  can 
only  be  organised  for  carrying  on  an  ex- 
clusively manufacturing  or  mechanical 
business,  which,  of  oourse,  indndea  anything 
that  is  properly  incidental  to  or  neeessarilj 
connected  with  such  business.  A  corpora- 
tion organized  to  carry  on  manufacturing 
and  also  smne  other  lawful,  but  independ- 
ent, business,  belongs  to  the  daas  author- 
ized by  title  2,  chap.  34  {jl  10B~1I9.) 
With  this  construction  of  the  law  in  mind, 
it  is  not  difficult,  on  examination  of  respond- 
ent's artides  of  association,  to  determiiM 
to  what  class  it  bdongs.  One  of  the  dj^ 
dared  objecte  of  its  formation  is  to  pur- 
chase the  capital  stock  and  evidences  of  ia- 
debtedness  of  the  oar  company,  a  business 
in  no  nay  incident  to  or  properly  oonnected 
with  that  of  manufacturing.  Tte  conten- 
tion of  oouned  to  the  contrary  cannot  b* 
seriously  entertained  for  a  moment  If  a 
manulaoturing  corporation  desires  to  buy 
the  plant  of  another  corporation  formerly 
engaged  in  the  same  business,  that  is  legiti- 
mate; and  if,  in  order  to  get  it,  it  becomes 
necessary  to  buy  with  it  some  other  prop-^ 
erty,  not  needed  for  nor  connected  with  the  n 
manufacturing*business,  this  also  would  be* 
permissible,  if  done  as  inddental  to  the 
main  purpoee  of  securing  the  plant;  but  no 
such  reason  or  excuse  existed  for  buying 
the  stodc  and  indebtedness  of  the  car  com- 
pany. Indeed,  it  would  be  difficult  to  imag- 
ine anything  more  foreign  to  or  inconsistent 
with  a  legitimate  manufacturing  business 
than  for  a  corporation  to  invest  all  iu 
capital  in  the  stock  and  indebtedness  of 
another  and  insolvent  corporation.  Un- 
der title  2,  a  corporation  can  be  organized 
to  carry  on  any  lawful  business,  and,  if 
parties  desire  to  deal  in  such  specuIatiTe 
property,  they  can  do  so  nnder  that  title, 
but  not  nnder  the  act  of  1873,  even  by  con- 
necting it  with  manufacturing.  Our  cod- 
dusjon,  therefore,  is  that  respondent  ia  a 
corporation  of  the  dass  authorized  by  title 
2.  That  is  what  the  corporators  themsdvea 
have  diaractcrized  it  by  their  statement  of 
the  objeote  of  its  formation." 

In  the  latter  ease,  after  restating  the 
rule  that  the  face  of  the  artides  of  associa- 
tion WBS  the  sole  criterion  as  to  the  pu^ 
pose  for  which  the  corporation  was  formed. 
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Uw  Mint  Mid  (M  HlniL  p.  148,  99  H.  W. 
p.7M)i 

"TTow,  teUng  the  »rtlclH  in  qneatlon  by 
the  (our  eomen,  and  reading  them  in  the 
light  of  the  rule  we  have  stated,  wiUiout 
resorting  to  teebnioalitie*.  does  it  fairlj 
appear  therefrom  that  the  corporation  waa 
oiganiced  for  the  ezcliuiTe  purpoee  of  en- 
gaging in  mannfaeturing  and  biuiness  ind- 
dental  thereto  and  reaaonabljr  necessary  for 
oarrTing  into  effect  such  puipoeel  We  an- 
swer the  question  in  the  negativs.  There 
are  two  general  purposes  for  which  the  cor- 
poration waa  organized,  as  declared  by  the 
articles, — one,  the  purchase  of  the  capital 
stock,  crridenee  of  indebtedness,  and  assets 
of  an  exiEting  corporation;  and  the  other, 
the  manufacture  and  sale  Of  all  artidee. 
Implements,  and  machinery  made  of  wood 
and  iron,  or  either  of  them,  and  the  manu- 
facture of  the  materials  therein  lued.  ^e 
first  pnrpoae  doea  not  appear  to  be  a  nec- 
essary Incident  to  the  second  one.  On  the 
contrary,  the  oorporation  was  authorized  to 
bqy  and  sell  the  itoolE,  eboses  in  action, 
■  and  aawta  of  the  Northwestern  Uanufae- 
7  taring  A  Car  Company  mentioned  in  tLe'ar- 
tides,  without  ever  engaging  in  the  business 
of  manufacturing.  The  first  purpose  ap- 
pears to  be  Independent  of  the  second  one, 
for  the  power  to  bi^  necessarily  Includes 
the  incidental  power  to  use,  oolleet,  deal 
with,  or  scU  the  stodc  and  assets  of  the 
then-existing  corporation.  Nor  does  it  fair- 
ly appear,  exprcBBly  or  by  necessary  impli- 
cation, from  the  language  of  these  articles, 
that  such  stock  and  assets  were  to  be  pur- 
chased  only  as  a  necessary  incident  to  the 
declared  purpose  of  manufacturing  all  arti- 
dea  which  are  made  of  wood  or  Iron,  or 
•itlier  of  them." 

Acoepting  this  construction  giren  by  the 
■apreme  court  of  Minnesota  to  the  articles 
»f  association,  by  which  alone  the  incorpo- 
ratori  under  those  articles  can  be  taken 
Mit  of  the  exemption  accorded  fay  the  Con- 
stitution of  Minnesota,  it  follows  that  the 
thresher  company  was  organized  to  embark 
in  the  purely  speculative  bueinees  of  buy- 
ing and  selling  the  stock  and  assets  of  an 
existing  and  insolvent  corporation,  with 
paver,  but  without  the  obligation,  to  engage, 
as  an  independent  enterprise,  in  a  manufac- 
taring  buBiuesa. 

Now,  the  limitations  upon  the  powers  of 
national  banks  were  dearly  pointed  out  in 
Oatifoniia  Sat.  Bauk  t.  Kennedy,  107  U. 
8.  362,  42  L.  ed.  IBS,  17  Sup.  Ct  Rep.  831, 
where  it  was  said  (p.  368,  L  ed.  p.  200, 
8np.  Ct  Bep.  p.  833) : 

■^t  is  setUed  that  the  United  6UtM 
statutes  rdative  to  national  banke  consU- 
tote  the  measure  of  the  authority  of  such 
eorporations,  and  that  they  cannot  right- 


fully eierdse  any  powera  except  those  ex- 
pressly granted  or  whidi  are  inddantal  to 
carrying  on  the  builnesB  for  which  they  U* 
eatablished.  Logan  County  Hal.  Baiik  t. 
Tounuend,  130  U.  &  07,  73,  35  L.  ed.  107, 
110,  11  Sup.  Ct  Bep.  4SS.  No  express  power 
to  acquire  the  stock  of  another  corporation 
IE  conferred  upon  a  national  bank,  but  it 
has  been  hdd  that,  as  Incidental  to  the  pow- 
er to  loan  money  on  personal  security,  a 
bank  may,  in  the  usual  course  of  doing 
such  business,  accept  stock  of  another  cor- 
poration as  eiollateral,  and  by  the  enforce- 
ment of  its  rights  as  pledgee  it  may  become 
the  owner  of  the  collateral,  and  be  subject 
to  liability  as  other  stockholders.  Qtr- 
iMtM  Hat.  Bank  t.  Case,  SB  U.  a.  S28,  26^ 
L.  ed.  448.  So,  also,  a  national  bank  may  be  4 
'ooncedad  to  poanees  the  inddental  power  of 
accepting.  In  good  faith,  stock  of  another 
corporation  as  security  for  a  previous  in- 
debtedness. It  is  dear,  however,  that  a  na- 
tional baidc  doea  not  possess  the  power  to 
deal  in  stocks.  The  prohibition  is  implied 
from  the  failure  to  grant  the  power.  F\r»t 
Sat.  Bank  t.  Vattondl  Eweh.  Bank,  B2  U.  8. 
IZB,  23  L.  ed.  881." 

As  no  authority,  express  or  Implied,  has 
ever  been  conferred  by  tlie  statute*  of  the 
United  Btatea  upon  a  national  bank  to  en- 
gage in  or  promote  a  purely  speculative  bus- 
iness or  adventure,  accepting  the  view  of 
the  artides  of  assodstion  by  which  the  bank 
was  denied  the  benefit  of  the  exemption 
accorded  by  the  Constitution  of  Minnesota, 
it  follows  that  the  bank  had  no  power  to 
engage  in  such  businees  by  taking  stock 
or  otherwise.  The  power  of  a  national  bank 
to  engage  in  the  diaraoter  of  business  which 
the  artides  of  assodsUon  of  the  threehet 
oompany  manfested,  as  defined  bj  the  mi- 
preme  court  of  Minnesota,  cannot  be  inferred 
to  have  been  poeseseed  by  Uie  bank  as  an  in- 
ddent  of  securing  a  present  loan  of  money, 
or  as  a  means  of  protecting  itself  from  loss 
upon  a  pre-existing  indebtedness.  To  oon- 
eede  that  a  national  bank  has  ordinarily  the 
right  to  take  stock  in  another  corporation 
as  collateral  for  a  present  loan  or  as  a  se- 
curity for  a  pre-existing  debt  does  not  imply 
that,  because  a  national  bank  has  tent 
mon^  to  a  corporation,  it  may  become  an 
organiier  and  take  stock  In  a  new  and  specu- 
lative venture;  In  other  words,  do  the  very 
thing  which  the  previous  decisions  of  this 
court  have  hdd  cannot  be  done. 

The  speculative  venture,  therefore,  which 
the  bank  undertook,  as  held  by  the  Minne- 
sota court,  when  it  engaged  in  taking  the 
stock  in  the  thresher  company,  being  «Ura 
otrss,  it  follows,  under  the  settled  rules 
hitherto  applied  by  this  court,  that  the 
bank,  despite  the  subscription,  was  entitled 
to  plead  its  want  of  authorit?  as  a  defensa 
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to  tbt  eUIm  of  tlia  rMdver.  The  doctrine 
on  the  Bubject  wks  stated  in  Ds  la  Vargne 
Kefrigeratinff  Mack.  Co.  v.  Qerman  Bav. 
Inst.  176  U.  8.  40,  44  L.  ed.  05,  20  Sup.  Ct. 
Rep,  20,  where  it  was  «ajd  (p.  66,  L.  *d.  p.  71, 

«  Sup.  Ct.  E«p.  p.  25)  : 

7  •  "The  doctriue  that  no  recoveij  can  be  had 
upon  the  contract  is  based  upon  the  theory 
that  it  ia  far  the  interest  of  the  puhlio  that 
oorporatiouB  should  not  transcend  the  limits 
of  their  charters ;  that  the  property  of 
•tockholders  should  not  be  put  to  the  risk 
of  enfragements  which  thej  did  not  under- 
take; that,  if  the  contract  be  prohibited 
bf  statute,  ereryons  dealing  with  the  corpo- 
ratim  is  bound  to  take  notice  of  the 
restTietiouB  in  its  diarter,  whether  such 
(iiarter  be  a  private  act  or  a  general  law 
under  which  corporations  of  this  elasa  are 
organlied." 

And,  moreover,  the  authorities  dted  in 
tbe  case  just  referred  to  eonclusivelf  es- 
tablish that  the  principle  which  the  case 
announced  as  to  the  power  of  a  corporation 
to  avail  of  the  defense  of  ultra  vires  had 
been  previously  conclusively  settled  in  this 
court.  Indeed,  the  ease  arising  on  the  rec- 
ord presents  an  obvious  dilemma,  which  is 
this:  If  the  construction  of  the  articles  of 
association  given  by  the  supreme  court  of 
the  state  of  Minnesota,  by  which  alone  the 
double  liability  can  be  enforced,  is  accepted, 
then  there  was  no  liability  because  of  ullra 
mres.  If,  on  the  other  hand,  we  were  to 
disregard  the  construction  given  by  the  su- 
preme court  of  Minnesota  to  the  articles  of 
asBOcintion,  we  should  be  constrained  to  the 
eondusion  tliat  those  articles  but  endow'ed 
the  incorporators  of  the  tliresher  company 
with  the  power  to  carry  on  a  manufacturing 
business;  and,  as  a  mere  incident,  to  ac- 
quire  for  the  purposes  of  such  business  the 
property  ot  the  car  company;  and  it  would 
follow  that  there  was  no  double  liability, 
by  force  of  the  exception  created  in  the  Con- 
stitution of  Minnesota. 

The  judgment  must  be  reversed  and  the 
ease   remanded  with   directions   to   sustain 


Mr.  Justice  Harlaji  concurs  solely  upon 

the   authority   of   California   Hat.   Bajik  v. 

Kennedy  and  the  previous  cases  announcing 

the  doctrine  which  was  adhered  to  and  ap- 

H  f  lied  in  that  case. 

'    *  Ur.  Jnstiee  BreiP«r,  dissenting: 

I  am  unable  to  concur  in  the  opinion 

and  judgment  in  this  ease,  and  will  briefly 

state  the  grounds  of  my  dissent. 
There  is  nothing  in  the  organization  of 

a  national  bank  that  puts  it  outside  of  the 

ordinary     rules     governing     corporations. 


whether  we  consider  the  rights,  obligationSr 
or  the  remedies  in  actiona  by  or  against  it. 
Section  5136,  Rev.  Stat  (U.  S.  Comp.  Stat. 
IBOl,  p.  3455),  prescribes  the  terms  of  it* 
charter.  It  is  authorized  to  do  a  banking 
business,  and,  like  any  other  corporation, 
its  powers  are  limited  by  the  terms  of  the 
charter.-  A  national  bnnk  may  not  engage 
in  manufacturing,  for  its  charter  gives  it 
no  authority  therefor.  Neither  can  a  mann- 
facturing  corporation  engage  in  ttankin^ 
and  for  a  like  reason.  Neither  one  can  en- 
gage in  the  business  of  buying  and  selling 
stotju,  because  authority  therefor  is  not 
granted  In  the  charter  of  either;  but,  neyer- 
theless,  each  has  authority  to  take  stock  in 
another  corporation  aa  security  for  or  in 
payment  of  a  debt.  It  was  so  long  since 
decided  by  this  court,— first  Nat.  Bank  \, 
National  Eweh.  Bank,  02  U.  5.  122,  120- 
128,  23  L.  ed.  679,  081,  682,— in  which  tlw 
question  presented,  aa  stated  in  the  opin- 
ion of  the  court,  announced  by  Mr.  Chief 
Justice  Walte,  was: 

"Whether  a  national  bank,  organized  un- 
der the  national  banking  act,  may,  in  a  fair 
and  bona  flde  compromise  of  a  contested 
claim  sgainat  it  growing  out  of  a  legitimata 
banking  transaction,  pay  a  larger  sum  than 
would  have  been  exacted  in  satisfaction  of 
the  demand,  so  aa  to  obtain  by  the  arrange- 
ment a  transfer  of  certain  stocks  in  railroad 
and  other  corporations;  it  being  honestly 
believed  at  the  time,  that,  by  turning  tha 
stocks  into  money  under  more  favorable  cir- 
cumstances than  existed,  a  loss  which  would 
otherwise  accrue  from  the  transaction  migiit 
be  averted  or  diminished." 

And  answering  that  question  in  the  af- 
Amative,  it  was  said: 

"Its  own  obligations  must  be  met,  and 
debts  due  to  it  collected  or  secured.  The 
power  to  adopt  reasonable  and  appropriate  g| 
meaaures  for  these  purposes  is  an  incidents 
to  the'power  to  incur  the  liabililj  or  be-* 
come  the  creditor.  Obligations  may  be  ae- 
sumed  that  result  unfortunately.  Loans  or 
discount*  may  be  made  that  cannot  be  met 
at  maturity.  Compromises  to  avoid  or  re- 
duce losses  are  oftentimes  the  necessary 
results  of  this  condition  of  things.  These 
compromises  come  within  the  general  scope 
of  the  powers  committed  to  the  board  of 
directors  and  the  officers  and  agent*  of  tbe 
bank,  and  are  submitted  to  their  judgment 
and  discretion,  except  to  the  extent  that 
they  are  restrained  by  the  charter  or  by- 
laws. Banks  may  do  in  this  behalf  what' 
ever  natural  person*  could  do  under  like 
circumstance*. 

"Dealing  in  stocks  is  not  expressly  pro- 
hibited 1  but  such  a  prohibition  is  implied 
from  the  failure  to  grant  the  power,     b 
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thft  honeat  exerdM  of  the  pow«r  to  eompro- 
ndu  k  doubUnl  debt  owing  to  a  bttak,  it 
■cut  hardly  be  doubfad  that  itocks  nutj  b« 
accepted  in  pajment  and  satisfactioii,  with 
a  view  to  their  subtequent  Bale  or  conver- 
•ioa  into  money  so  aa  to  make  good  or  re- 
■duce  Ml  anticipated  loss.  Such  a  traniao- 
tion  would  not  amount  to  a  dealing  in 
-stooki.  It  was,  in  effect,  ao  dedded 
Fleckner  t.  Bank  of  United  Etatet, 
Wheat.  3S1,  S  L.  ed.  834,  where  it  was  held 
"that  a  prohibition  against  trading  and 
dealing  woe  nothing  more  than  a  prohibi- 
tion against  engaging  tn  the  ordinary  bus!- 
neaa  of  buying  and  Belling  for  proftt,  and  did 
not  include  purchaseB  resulting  from  ordi- 
nary banking  tranBactioDB." 

In  California  Nat.  Bank  t.  fffiiMdy,  107 
U.  8.  302,  42  L.  ed.  198,  IT  6np.  Ct  Rep. 
831,  the  right  to  take  stock  of  another  oor- 
poration  as  collat«r&l  Bocnrity  was  affirmed. 
In  the  case  before  ui  the  bank  had  a 
daim  against  the  Northwestorn  Uanufao- 
tnring  ft  Car  Company.  Thia  was  in  1B84. 
The  car  company  was  in  flnandal  trouble 
and  had  been  placed  in  charge  of  a  receiver 
appointed  by  a  state  oouit.  The  bank,  in 
eonoectloD  with  other  creditors  of  the  car 
•Mnpany,  organized  a  naw  oorporation — 
the  Minnesota  Thresher  Manufacturing 
-« Company — to  buy  the  entire  plant  of 
-•  the  oar 'company.  It  was  so  purdiased 
and  the  bajik  snrrendered  Its  claim, 
taking  in  payment  thereof  preferred 
stock  in  the  tjiresher  company.  Tht  latter 
company  carried  on  business  until  It  failed, 
and  then  proceedings  were  had  by  which  the 
defendant  in  error  wee  appointed  receiver 
and  an  assessment  made  by  order  of  the 
court,  whioh  assesBment  is  the  basis  of  this 
action.  Now,  in  accordance  with  the  de- 
(dsion  ol  thiB  court  in  62  U.  B.,  supra,  the 
hank  had  a  right  to  surrender  its  claim  and 
take  stock  in  payment  thereof.  It  did  so, 
and,  BO  far  as  the  record  shows,  everything 
was  done  in  good  faith  and  in  the  belief 
that  the  best  interests  of  the  bank  would 
be  promoted  thereby.  Having  thiu  become 
a  stockholder  in  the  thresher  company,  it 
was  entitled  to  all  tlie  beneSta  and  subjeot 
to  all  the  liabilitiee  which  atta^ed  to 
ownership  of  the  stock.  The  fact  that  the 
Arrangement  antedated  the  organixatimi 
of  tne  threabei  company  is  immaterial,  for, 
until  the  arrungement  was  carried  into 
effect,  the  claim  of  the  bank  against  the 
-car  company  was  undisturbed.  To  hold 
that  a  national  bank  may  take,  in  satisfac- 
tion of  a  claim,  stock  in  a  corporation  al- 
ready existing,  and  cannot  agree  to  take  in 
such  Batiafaction  stock  in  a  corporation  to 
be  created,  and  which  is  afterwards  created. 


and  whose  stock  Is  issiied  to  it  tn  payment 
of  the  claim,  is  to  create  a  distinction  with- 
out a  difference,  and  to  sacrifice  substance 
to  form.  The  transacUon  is  precisely  the 
same  as  though  the  thresher  company  bad 
been  fully  organized,  and  thereafter  the 
bank  Burrendered  ite  claim  against  the  car 
company  for  stock  in  the  thresher  company, 
and  that,  as  held  in  02  U.  B.,  is  perfectly 
legitimate.  It  held  that  stook  for  nearly  a 
score  of  years,  its  right  to  so  hold  being, 
so  far  a*  the  record  ahows,  unchallenged 
by  the  government  or  any  stockholder,  and 
enji^lng  during  that  time  all  the  benefits 
and  profits  resulting  from  such  holding. 
Finally  the  thresher  company  became  em- 
barrassed.  Its  creditors  proceeded  against 
it,  and  then  for  the  first  time  is  it  discov- 
ered that  the  hdding  by  the  bonk  of  stock 
in  the  thresher  company  was  unauthorized 
and  illegal,  and  now  it  repudiates  its  lia- 
bili^  as  stockholder,  and  leaves  the  burden? 
of  the  thresher'company's  debts  to  be  borne  7 
by  the  other  stockholders.  Certainly  there 
is  litUe  in  this  to  appeal  to  the  sense  ot 

The  bank  wss  not,  as  suggested,  invut- 
ing  in  any  merely  speculative  business.  It 
was  not  accepting  stock  in  a  corporation 
organized  for  the  business  of  buying  and 
selling.  It  was  no  mote  engaged  in  a  specu- 
lative transaction  than  ff  It  had  tal«n  a 
picas  of  real  estate  in  satisfaction  of  a  debt. 
hoping  that  the  time  would  come  when  that 
real  estate  would  be  worth  as  much  or 
more  than  the  debt.  The  object  of  the  or- 
ganisation of  the  thresher  company,  as 
stated  in  Its  charter,  was  to  purchase  the 
plant  of  the  Northwestern  l&,nufacturing 
&  Car  Company — that  is,  to  buy  a  single 
property  which  was  then  in  the  hands  of 
the  court,  and  likely  to  be  sacrificed  in 
judicial  proceedings.  Clearly  the  oeditora 
thought  that,  by  acquiring  title  and  posaes- 
of  the  entire  plant,  they  could  realize 
!  than  by  a  receiver's  sale  (o  outside 
parties;  and  at  the  same  time,  contem- 
plating the  possibilities  of  the  future,  they 
provided  in  the  charter  for  the  carrying  on 
of  a  general  manufacturing  buaineaa.  The 
scheme  is  clearly  set  forth  in  the  following 
passage  from  the  opinion  of  the  supreme 
court  of  Minnesota,  quoted  in  the  opinion 
of  thia  court: 

There  are  two  general  purposes  for 
which  the  corporation  was  organized,  aa 
declared  by  the  articles, — one,  the  purchase 
of  the  capital  stock,  evidence  of  indebted- 
ness, and  aesets  of  on  existing  corporation; 
and  the  other,  the  manufacture  and  sale 
of  all  artides,  implements,  and  machinery 
mode  of  wood  and  iron,  or  either  of  tbem. 
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-mj  Um  DMumfActan  of  tti*  mmtarliilfl 
ihwdn  VMd.  The  flrit  porpoM  doM  not 
^rpMT  to  be  a  necesMi;  inddent  to  tlia 
tmmrt  «iw.  On  tha  contrar?,  tha  corpora- 
tiOD  waa  anthoricad  to  buy  and  aell  the 
stock,  ehowi  in  action,  and  soseta  of  the 
NorthwasUrn  Hanufaeturiiis  ft  Oar  Com- 
pany mentioned  in  the  article*,  vithout 
arcr  engaging  in  tha  business  of  manufac- 
turing. Tbe  first  pnrposa  appears  to  be 
Independent  of  tbe  second  one,  for  the  pow- 
ar  to  buj  neceaaarilf  Ineludea  tbe  inddental 
power  to  use,  collect,  deal  with,  or  sdl  tlie 
Ig  stock  and  assets  of  the  then-eziatlng  cor- 
?pon>Uon.  *Nor  does  it  fairly  appear,  ex- 
pressly or  by  necessaiy  implication,  from 
the  language  of  these  articles,  that  such 
stoA  and  aasetfl  were  to  be  purehased 
only  as  a  necesMry  faiddent  to  the  dedared 
purpose  of  tnannfscturing  all  artides  which 
are  made  of  wood  and  iron,  or  either  of 
them."     [00  Minn.  148,  OS  N.  W.  767.] 

Clearly  the  thresher  oompany  was  no 
speculatiTa  corporation,  but  an  ordinary 
■nH  legitimate  business  venhue.  Suppose 
the  bank  hsd  been  the  only  creditor.  Is  it 
poeaible  tbat  it  could  not  bave  taken  the 
whole  car  company's  plant  in  satisfaotion 
if  its  daim,  and  then  held  it  in  the  hopes  of 
being  able  to  realize  fully  on  the  propertyl 
And  if  it  could  do  so,  acting  alone  and  for 
Its  single  Interest,  vbat  Is  there  in  tbe 
organization  of  a  national  bank  which  pre- 
vents it  doing  the  like  thing  in  conjunction 
with  other  creditors  T 

Of  course,  as  held  I^  the  supreme  court 
ef  Minnesota,  unless  the  thresher  company 
was'oiganized  solely  for  tbe  purpose  of 
carrying  on  a  manufacturing  business,  its 
stockholders  would,  under  9  3  of  article  10 
of  the  ConBtitution  of  Minnesota,  be  sub- 
ject to  the  double  liability.  For  if  a  power 
to  engage  in  manufacturing  exempts  stock- 
holdera  from'  double  liability,  no  matter 
what  other  business  tbe  corporation  is 
ehartered  to  carry  on,  aveiy  corporation  or- 
ganizing under  the  Minnesota  statutes 
would  include  tbat  among  its  charter  pow- 
ers. We  ordinarily  accept  tbe  eonstruction 
by  a  state  supreme  court  of  its  Constitu- 
tion and  laws  as  oonclusiTS.  In  this  ease 
the  construction  placed  by  the  supreme 
Court  of  Minnesota  upon  this  dause  In  the 
Coustitutioa  is  so  obviously  right  aa  to  pre- 
clude  the  necessity   of   defeosa. 

For  these  reasons,  thus  briefly  stated, 
I  am  constrained  to  dissent  fiom  the  opin- 
ion and  judgment  of  the  court,  and  am 
Buthorizod  to  8BV  tliat  Mr.  Justice  Brown 
aosieiiis  in  this  dlssenb 


Oct.  TOift 
(100  U.  S.  4«) 
BECUHITT  MUTUAL  LTFB  UreURANCB 
OOMPANT,  Plff.  in  Err., 

EENRT  B.  PHEWirr,  Insurance  Oommls- 
■ioner  of  the  State  of  Kentucky. 

Hrror  to  BtKte  eoart— moot  «a*^-A 
writ  of  error  to  rerjew  a  JudgmFnt  of  a  stata 
court  rafQiluK  to  cancel  tbe  rerocatloo  o(  a 
permit  te  do  business  Id  the  state,  grsated, 
renewable  annusllir.  to  a  focelcn  InBursnos 
companr,  must  be  dlsmlised,  wbere  the  per- 
mit Itself  boa  become  of  no  effect  b;  tb* 
lapse  of  one  year  since  It  was  snuted. 

[No.  178.] 

ArjTMd   January   IS,    1306.     Decided   feb- 


a  judgment 
which  rerersed  a  judgment  of  tbe  Circuit 
Court  of  Jefferson  County,  in  that  itata^ 
canceling  the  revocation  of  a  permit  to  do 
bueineas  in  the  state,  granted  to  a  foreign 
Insuranca  company.    iKtmitsed. 

See  same  case  below,  2S  Ey.  L.  Sep.  1230, 
83  &  W.  OIL 

Statement  by  Ur.  Justice  PaokhaMit 

The  plaintiff  in  error  seeks  by  this  writ 
to  rsriew  the  judgment  of  the  court  of  ap- 
peals of  Kentucky,  reversing  the  judgment 
of  the  court  below  and  dismissing  the  peti- 
tion ot  plaintiff  in  error.  The  trial  eourt 
granted  such  petition,  which  was  to  cancel 
tbe  revocation,  by  the  stato  insurance  com- 
missioner, of  the  permit  granted  by  bim 
to  the  plaintiff  in  error  to  do  business  ia 
thesUte. 

The  facts  are  ae  follows :  The  company  is 
an  insurance  company,  existing  under  tb* 
laws  of  the  state  of  New  York,  and  having 
its  principal  office  in  the  city  of  Bingbam- 
ton,  in  that  state.  In  the  year  1000  the  oom- 
pany,  pursuant  to  tbe  laws  of  the  stato  of 
Keutuclcy,  applied  to  the  insurance  commis- 
sioner of  that  state  for  a  permit  to  do  bus- 
iness Uierein,  and  it  wu  granted  for  one 
year  from  the  date  of  such  permit,  which 
was  annually  renewed  thereafter.  On  July 
I,  1004,  it  was  renewed  for  the  last  time,  and 
the  permit  contained  a  statement  that  it 
was  granted  for  one  year,  provided  it  was 
not  sooner  revoked.  Section  S36,  Kentucky 
Statutea,  provides  that  these  licenses  or  per* 
mita  must  be  renewed  annually.  At  the 
time  ot  the  flrst  application  by  tbe  company  $ 
for  admission  (a.  d.'IBDO),  ttie  following? 
statute  of  Kentucky  was,  and  it  ever  since 
has  been,  in  existence.  It  is  known  as  3  631, 
Kentucky  Statutes.     The   section  reads  as 

"Before  authority  is  granted  to  any  fof^ 
eign  insurance  company  to  do  business  in 
this  state  it  must  file  with  the  oommissionar 
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ft  fMolutlon  kdopted  bj  Ita  bcwrd  of  direc- 
tors, oonsenting  that  service  of  process  upon 
ui;  agent  of  such  Mmpuij  In  this  etat«  or 
upon  the  eommiisloiier  of  iunruiae  in  this 
■t*te,  in  U17  action  brought  or  pending  in 
thia  atats,  shall  be  a  valid  Eerviu  npou  uid 
company;  and,  if  process  ia  semd  upon  the 
commissioner,  it  shall  be  his  dutj  to  at  onoe 
•end  it  bj  mail,  addressed  to  the  eompanj  at 
ita  principal  office  j  and  If  anj  oompany 
•liall,  without  the  consent  ol  the  other  paity 
to  an;  suit  or  proceeding  brought  by  or 
aigainat  It  in  any  oonii  of  this  state,  re- 
nore  aaid  suit  or  proceeding  to  onj  Federal 
court,  or  shall  institute  an^  suit  or  pro- 
ceeding against  anj  citizen  of  this  state 
In  may  Federal  conrt^  it  shall  be  tiie  duly 
of  the  commieaioner  to  forthwith  revoke  all 
authorl^  to  such  companj  and  ita  sgenta 
to  do  bosineSB  in  this  state,  and  to  pub- 
lish each  revocation  in  some  newspaper  of 
general  circulation  pabllabed  in  the  state." 
In  September,  IQM,  oertain  partlea, 
named  Grain  and  Gajle  sued  the  company  in 
a  state  court  of  Kentucky,  and  the  company, 
without  their  consent,  removed  the  suit  to 
the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Kentucky.  There- 
upon Grain  and  Gayle  notified  the  state  in- 
•urance  commissioner  of  such  removal,  and 
demanded  that  the  conuniasloner  should  re- 
voke the  authority  ol  the  company  to  do 
business  in  th«  st«t«,  as  provided  for  by 
the  above  statute. 

The  company  avera  that  the  Inauruce 
eommlaaioner  did,  on  tbe  aole  ground  of  such 
temoval,  revoke  the  authority  of  the  com- 
pany to  do  business  after  September  2S, 
IBOt,  The  company  thereupon  demanded  of 
the  commissioner  that  he  'should  set  aside 
such  revocation  and  cancel  the  same,  which 

•rthe  oonunissioner  refused  to  do. 

r  'The  company  then  commenced  these  pro- 
ceedings in  the  proper  atate  court  of  Ken- 
tucky, asking  that  the  inauranoe  commis- 
sioner be  required  to  cancel  the  revocation 
of  the  authority  of  Uie  plaintiff  and  its 
agents  to  do  business  in  the  state,  and  that 
he  should  grant,  or  continue,  the  authority 
to  the  plaintiff  and  its  agents,  to  trans- 
act the  business  of  life  insurance  in  the 
state;  and  that  the  commissioner  should  be 
required  to  publish  in  a  newspaper  the  fact 
of  such  cancelation,  and  that  he  should  be 
restrained  and  enjoined  from  notifying  the 
general  agents  of  the  plaintiff  of  the  sus- 
pension of  ita  license.  The  company  special- 
ly set  up  the  claim  that,  under  the  Consti- 
tution and  laws  of  the  United  States,  it  was 
entitled  to  remove  the  suit  mentioned  from 
the  atat«  court  into  the  United  States  cir- 
cuit court  for  the  eastern  district  of  Ken- 
tuck]  ,  and  that  any  statute  of  the  atate 


of  Kentucky  in  anywfae  nstrlctlng  or  af- 
fecting that  right  was  void  as  a  violatloB 
of  the  Federal  Constitution. 

The  defendant  demurred  to  tbe  petition 
on  the  ground  that  it  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action. 
The  trial  court  overruled  the  demurrer,  and 
the  defendant  oommiBsioner  declining  to 
plead  further,  the  prayer  of  the  insurance 
company  was  granted,  and  judgment  was 
entered  (1)  directing  the  defendant  to  can- 
cel the  revocation  of  the  permit;  (2) 
granting  authority  to  the  company  to  trans- 
act business  in  the  state;  (3)  restraining 
the  commissioner  from  notifying  the  general 
agents  of  the  oompany  of  the  auspenaion 
of  its  licenaa  and  ita  right  to  do  bualueaa  In 
tb;e  state;  (4)  enjoining  the  commisaioner 
from  applying  to  any  judge  for  an  injune- 
tion  restraining  the  oompany  from  further 
proceeding  with  ita  business.  Tbe  defendant 
prayed  an  appeal  to  the  oourt  of  appeals  of 
the  state,  which  was  granted,  and  that 
oourt  reversed  tbe  judgment  of  the  trial 
court,  and  remanded  the  case,  with  instruc- 
tlona  to  dismiss  the  petition,  and  judgment 
to  that  effect  was  thereupon  entered.  80 
Ky.  L.  Bep.  1239,  83  &  W.  ail. 

ifessra.    WUllaaa    Kuelull    BwUltt, 

F.  W.  Jenkin;  Julian  T.  Daoiei,  and 
OharlM  S-  Ontbbt  for  plaintiff  in  error. 

ifwara.  J.  H.  Hmm^lrigg,  N.  B.  Bay, 
S.  R.  Prauritt,  and  HaetSrigg  d  BastlHgg 
for  defendant  In  error. 

i 

Mr.  Justice  PeokliaBi,  after  making  the? 
forq^ing  statement,   delivered   the  opinion 
of  the  court : 

It  appears  that  the  laws  of  Kentucky  re- 
quire the  annual  renewal  of  the  permit  to 
an;  foreign  insurance  company,  in  order 
that  tbe  company  may  continue  to  do  busi* 
nesa  in  the  state,  and  without  such  license 
the  company  is  prohibited  from  doing  aay 
buainesB  therein. 

The  writ  of  error  in  this  case  was  filed 
January  27,  ISOG,  and  the  license  was 
granted  July  1,  1004,  and  expired  by  Its 
terms,  if  not  sooner  revoked,  on  tbe  1st  day 
of  July,  IS05.  The  permit,  even  if  illegally 
revoked  prior  to  that  time,  became  a  dead 
letter  on  July  1,  190S,  bo  far  as  constituting 
any  authority  to  the  company  to  remain  in 
the  state  and  do  businesa  therein.  If  the 
court  should  now  aaaume  to  cancel  the  revo- 
cation It  could  not  thereby  reinstate  the 
permit,  which  has  already  expired,  and  the 
company  would  still  be  without  power  to 
do  businesa  in  the  state  until  another  permit 
should  be  granted.  To  adjudge  that  the  old 
permit  remained  good  until  the  expiration 
of  the  year  is  to  adjudge  an  abstract  ques- 
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tian,  u  BO  nUat  eaa  b«  itow  amrded  eonr 
Mrniiig  it  Hie  nfnaAl  on  die  put  of  ths 
faunnum  eommiMfoxiar  to  grant  authority 
to  plaiatlff  to  truuaet  bnsineu  aft«i  the 
old  permit  bad  expired  doee  not  ralM  a 
Federal  question.  Since  the  writ  of  error 
was  Sled  the  permit  hsa  eeased  to  have 
any  effect,  and,  therefore,  an  event  has  oe- 
ourred  which  renders  it  Impossible  for  this 
court  to  grant  any  eSecutal  relief  in  favor 
of  plaintifl  in  error.    In  such  case  the  court 

Svill   dismiss  the  writ   of   error.      Mills   v. 

7  Green,  IGS  U.  B.  851,  40  L.  ed.  293,  16  Sup. 
Ct.  Rep.  132;  Tatmasee  v.  Condon,  ISQ  U. 
S.  64,  47  L.  ed.  TOO,  23  Sup.  Ct.  Sep.  6T»; 
Jonea  v.  Uontagae,  1Q4  U.  S.  147,  4S  L.  ed. 
913,  84  Sup.  CL  Kep.  611. 

It  would  seem  to  bie  plain  that  the  canoela' 
tion  of  a  revocation  of  a  permit  when  tha 
permit  itself  has  become  of  no  effeot  bjr 
virtue  of  tha  lapse  of  time  would  be  use- 
less business,  and  would  give  no  prafitioal 
relief  to  the  company. 
Writ  ditmiuti. 


(soo  u.  a  4») 

TRAVELERS    INSURANOE    OOMFAITT, 
of  Hartford,  Conneotlcut,  Flff.  in  Brr., 


:  PREWITT,  Insursaoe  Gommls- 
siouer  of  the  SUta  of  Kentucky. 

TUi  cue  Is  EOvenisd  br  Uu  Oeelslon   In  Se- 

ouHty   Mut.   L.   In*.   Oo.   V.   iVewUt.   anU, 

p.  S14. 


±rgveA  January   16,   1908.    DtoUM  FA- 
Tvary  19,  1908. 

IV  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  JefTerson  County,  In  that  state, 
dismissing,  on  demurrer,  a  petition  to  en- 
join the  threatened  revocation  of  a  permit 
to  do  business  In  the  state,  granted  to  a 
foreign  insurance  company.     Diamititi. 

Bee  same  ease  below,  26  Ky.  L.  Rep. 
1239,  83  S.  W.  etl. 

Meatra.  Ednmnd  F.  Tr*bae,  John  G. 
Johnson,  William  Bro  Smith,  John  D. 
DooEon,  and  AttUla  Cot),  Jr.,  for  plaintiff 

Vmirt.  J.  H.  HualrlcS)  Jf.  B.  Baya, 
H.  B.  Prewitt,  and  HaeaWigg  d  Hazetrigg 
for  defendant  In  error. 

Far  Mr.  Justice  Feokbamr 

Tbla  csLse  involves  tha  same  prlndpla  as 


that  decided  in  the  foregoing  c 


tha  reasons  stated  In  the  opinion  above,  tka 
writ  of  error  to  the  Court  of  Appeal*  of 
the  Btnte  of  JTewtuoJby  U  ditmiitML 

~- (200  u.  s,  tan 

EDWARD   B.   WHITNET,   as  Trustea  la 
BBi)knipt<7  of  Dresser  A  Co.,  A'ppt., 

EMMA  B.  DRESSER. 

Bvl'eiicv— In  feualcnpter  eases — awon 
proof  of  el»lni.^rtie  sworn  proof  of  a 
elslm  against  a  bankrupt's  estats  Is  prima 
facie  evldeoca  of  Its  alleiatlans,  althoo^ 
objection  Is  niade  nnder  ttia  bankrupt  act  of 
Jul;  1,  1898  (SO  Stat,  at  L.  GQO,  cbap.  S41, 
D.  S.  Comp.  Btat.  IBOl,  p.  3418),  i  ST,  ta  It* 
allowanee. 

[No.  180.] 

Arjrued  Jamiary   tS,   1908.    Deeidai  Fe^ 
Tuary  19,  1906. 

APPEAL  from  the  United  Statw  cnrmilt 
Court  of  Appeals  for  the  Second  Cirouit 
to  review  a  decree  which  affirmed  an  order 
of  the  District  Court  for  the  Southern  Dis- 
trict of  New  York,  allowing  a  claim  against 
the  bankrupt's  estate.     Affinntd. 

Sea  same  case  below,  6S  C.  a  A.  207,  13K 
Fod.  495. 

The  faots  are  stated  in  the  opinion. 

Vr.  OeorK*  H.  Gllmaa  for  appellant. 

Ueaart.  Adrian  H.  Jollne,  Adrian  B. 
Larkin,  and  Oeorge  E.  Eargrave,  for  ap- 
pellee. « 

*  Mr.  Justice  Holmes  delivered  the  DpinloBi^ 
of  the  court  I 

This  Is  an  appeal  from  the  allowance  of 
a  claim  of  Emma  B.  Dresser  against  the  flrm 
of  Dresser  k  Company,  bankrupts,  the  mem- 
bers of  the  firm  befog  Daniel  Le  Roy  Dresser 
and  Charles  E.  Reiss.  The  all^atious  of 
the  amended  proof,  so  far  as  neceaaary  to  b« 
stated,  are  that  the  bankrupts  are  justly 
and  truly  indebted  to  the  deponent  in  tha 
sum  of  (88,146,  upon  the  following  consid- 
eration: Before  May,  ISOQ,  the  deponent 
lent  certain  specifled  shares  of  stock  to  tha 
firm  of  Dresser  ft  Qoodrieh  for  the  purpos* 
of  the  firm's  borrowing  money  upon  tha 
same,  etc.,  and  the  firm  did  so.  In  May, 
1896,  the  firm  was  dissolved,  Daniel  Le  Roy 
Dresser  took  over  its  assets  and  assumed 
its  liabilities,  including  that  to  the  deponent 
with  her  consent,  "and  the  proceeds  of  tha 
loans  for  which  said  securities  bad  been  de- 
posited by  said  firm  as  collateral  wera 
turned  over  to  said  Daniel  Le  Hoy  Dreaser, 
and  used  by  him  in  his  business."  In  May, 
I89T,  the  present  bankrupts  formed  their 
parijiership,  taking  over  the  assets  and  as- 
suming the  liabilities  of  said  Dresser.  At 
the  request  of  said  Dresser  and  Reiae,  witb 
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Ndttponent's  knovrledga  and  eouBcat,  tba  lia- 
(Ability  of  DreaMT*to  the  deponeut  wab  ae- 
Bumed  bj  the  firm,  "and  uaed  by  said  firm 
in  it*  buaincss."  Bridentlj  eoma  words 
were  omitted  at  thli  point,  hy  miatake,  and 
we  agree  with  the  court  below  tliat  the  most 
Tea«onabIe  view  ia  that  it  waa  intended  to 
repeat  the  phrase  quoted  above  In  speaking 
of  the  tranafer  from  Dreaser  ft  Gioodrich 
to  Dresser. 

The  trustee  objected  to  the  allowance  of 
the  claim  against  the  asseta  of  the  part- 
nership, and  put  iu  evidence  before  the  ref- 
eree, tiie  main  fact  proved  being  that  Drcs- 
MT  personally  signed  tbe  notes  on  which 
were  made  the  advances  for  which  tbe  stocks 
were  pledged.  This  was  relied  on,  in  con- 
nection with  the  form  of  the  proof  of  claim 
before  it  waa  amended,  to  show  that  the 
stocks  really  ware  tent  to  Daniel  Le  Koy 
Dresser  alone.  On  the  other  hand,  it  ap- 
peared that  some,  at  least,  of  the  checks  for 
the  money  lent  went  to  the  Arm,  and  all 
the  erldeuee  was  reoondlable  with  the  aver- 
ments  of  the  amended  claim.  The  referee 
mled  that  the  verified  amended  proof  of 
elaim  was  prima  facie  proof  of  the  indebt- 
edness of  Dresser  ft  Company  to  the  claim- 
ant, held  the  evldenee  Introduced  inaufDcient 
to  rebut  it,  and  dismissed  the  objection. 
Tbe  district  Judge  sustained  the  action  of 
the  referee,  and  bis  order  was  affirmed  by 
the  circuit  court  of  appeals.  AS  C.  C.  A. 
£07,  13S  Fed.  405. 

It  ia  urged  that  the  daim  Is  bad  on  ite 
fate  because  it  abowed  at  most  a  promise 
to  answer  for  the  debt  of  another,  required 
to  be  in  writing  by  the  New  Tork  statute 
of  frauds,  and  no  such  writing  was  filed 
with  the  proof  In  accordance  with  the  re- 
quirement of  the  bankruptcy  law,  g  STA. 
[30  6Ut  at  L.  660,  eh*p.  641,  U.  S.  Comp. 
Stat  lOOI,  p.  34ia]  It  Is  unneoessary  to 
consider  whether  tbe  objection  is  open  or 
otherwise  sound,  because,  if  it  is,  which 
we  are  far  from  intimating,  the  elaim 
dearly  imports  a  novation;  that  is  to  say, 
the  giving  and  accepting  of  the  responsi- 
bility of  the  present  Arm  in  place  of  that  of 
Daniel  L«  Koy  Dresser  alone.  The  only 
question  warranting  the  appeal  is  whether 
Uie  sworn  proof  of  daim  is  prima  facie  evi- 
dcnoe  of  its  allegations  in  ease  it  ia  ob- 
Mieeted  to.  It  Is  not  a  question  of  the  burden 
JPof  proof  in  a  technical  sense, — a'burden 
which  does  not  change,  whatever  the  state 
of  the  evidence, — but  simply  whether  the 
■worn  proof  ia  evidence  at  all. 

The  circuit  court  of  appeals  observed  that 
Um  proof  of  claim  warrants  ths  payment  of 
a  dividend  in  tba  absenoa  of  objeotion,  and. 
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therefore,  must  have  aome  probaUve  tont. 
In  reply  it  ia  argued  that  what  Is  done  In 

default  of  apposition  is  no  test  of  what  is 
evidence  when  opposition  ia  made;  that  a 
judgment  may  be  entered  on  a  declaration 
for  want  of  an  answer,  yet  a  declaration  is 
not  evidence;  that  it  is  contrary  to  analogy 
to  give  effect  to  an  ex  parte  affidavit,  and 
that,  on  general  principlea.  it  is  the  right 
of  any  party  against  ishom  a  claim  ia  made 
to  have  It  proved,  not  only  upon  oath,  but 
subject  to  cross-examination. 

Notwithstanding  these  forcible  considers* 
tions,  we  agree  with  the  circuit  court  of  ap- 
peals. The  prevailing  opinion,  not  only  in 
the  second  dreuit,  but  elsewhere,  seems  to 
have  been  that  way,  Be  Sumner,  101  Fed. 
224;  IU  Sham.  100  Fed.  780;  B«  Cannon, 
133  Fed.  837;  Re  Carter,  133  Fed.  846;  IU 
Doty,  6  Am.  Bankr.  Hep.  BS.  See  also  A« 
fiiMMMleri,  i  Low.  Dec.  444,  440,  Fed.  Cas. 
No.  12,371 ;  Re  Felter,  7  Fed.  004,  006.  The 
alternative  would  be  that  the  mere  int«r- 
pDsition  of  an  objection  by  any  party  in 
interest  (1  07(1),  would  require  the  dalmant 
to  produce  evidmce.  For  if  the  formal 
proof  is  no  evidence,  a  denial  of  the  daim 
must  have  that  effect.  If  it  does  not,  then 
the  formal  proof  is  some  evidence,  even  when 
there  Is  testimony  on  the  other  side.  The 
words  of  the  statute  suggest,  If  they  do  not 
diatinetly  import,  that  the  objector  is  to 
go  forward,  and  thus  that  the  formal  proof 
b  evidence  even  when  put  in  issue.  Tbe 
words  are:  "Objections  to  daims  shall  be 
heard  and  determined  as  soon,"  etc  \  67/. 
It  is  the  objection,  not  the  daim,  which  is 
pointed  out  for  hearing  and  determination. 
This  indicates  that  tbe  claim  is  regarded 
as  having  a  eertain  standing  already  estab- 
lished by  Uke  oath.  Some  force  also  may 
be  allowed  to  the  word  "proof"  as  used  In 
the  act.  Convenience  undoubtedly  Is  on 
the  side  of  this  view.  Bankruptcy  pro-  % 
ceedings  are  more  summary  than'ordinaryl? 
suits.  Judges  of  practical  experience  have 
pointed  out  tbe  expense,  embarrassments, 
and  delay  whidt  would  be  caused  If  a  formal 
objection  necessarily  should  put  a  creditor 
to  the  production  of  evidence  or  require  a 
continuance.  Justice  is  secured  by  the  pow- 
er to  continue  the  eonsideratioa  of  a  claim 
whenever  it  appeara  there  ia  good  reason 
for  it  We  believe  that  the  understanding 
of  the  profesaioD,  the  words  of  the  act,  and 
convenient  and  Just  administration,  all  are 
on  the  side  of  treating  a  sworn  proof  of 
daim  as  some  eridenoe,  even  whin  It  i» 

Ordsr  afflrmed. 
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BITTER  ROOT  DEVELOPMENT  COM- 
PANY ia.  Corporation),  Anaconda  Min- 
ing Company  (a  Corp<^nition) ,  Anaaoadk 
C(^P«T  Company  (a  Corporation),  Auar 
eonda  Copper  Mining  Company  (a  Cor- 
poration), Uargar«t  P.  Daly,  Margarat 
P.  Daly  as  ExeeutrU  of  the  Last  WUl 
and  Testament  of  Marcus  Daly,  Deceased, 
John  R.  Toole,  William  W.  Diion,  Wil- 
liam Seallon,  and  Daniel  J<  Hennessy) 
Apptlleea. 

t.  BqoltKkle  JnrisalatioB— nmedr  «t 
lavr-^mieiiltjp  of  proTlnv  cv*^ 
Bcdrcii  tor  the  wronitat  cattini,  csrrTlne 
•WIT.  and  converalDQ  of  timber  from  tlie 
public  domain  cannot  be  bad  in  a  court  of 
equity  on  the  theory  that  tba  remedr  at  law 
Is  Inidegoate  because  of  Tarlous  dcTlces  re- 
sorted to  by  the  prlndpsl  tort  feasor  by  way 
of  oreaniilni  different  corporatlona  to  eoTer 
np  his  tracks  and  to  render  It  mai«  dlDlcnlt 
tor  the  United  States  to  prove  Its  ease. 

a.  B«nlt«lile  JarlsdletloB— «oaBtni«tlTC 
t mats-— The  rule  that  proceeds  ol  prop- 
irtT  obtained  by  theft  or  frand  may  be  re- 
dstmed  In  a  salt  tn  equity  axalnst  Uie  TOtnn- 
tary  BiBlgnee  or  one  boldlni  In  bad  faith 
•annot  euccesatully  be  InvtAed  to  eostaln  a 
bin  tiled  on  behsif  of  the  Dnited  BUtes, 
cbarglni  the  cattlns.  carrying  awsy,  and 
eoaverglon  of  timber  from  the  public  domain. 
wber*  the  allegations  wholly  (all  to  Identity 
any  speclB^  deBnlte  property  as  the  pro- 
ceeds of  the  timber  wrongfully  or  fraudu- 
lently taken. 

S.  Bqnltakte  Jnrls<letlon — reniBdr  >< 
law— dlsooverr— The  tllCBtd  Inability  of 
the  United  BtstM  to  state  Jnst  when  or  by 
whom  the  wrougfal  cutting  of  timber  on  the 
public  domain  bad  been  performed,  or  when 
or  by  whom  the  togi  manufactured  Into  lum- 
ber had  been  sold  snd  the  proceed!  obtained, 
and  when  such  proceeds  were  divided,  ihows 
no  necessity  for  a  discovery  In  ei]alty  which 
would  render  the  remedy  more  adequate  than 
In  sn  action  at  law,  Id  view  of  the  law  pro- 
Tldtng  tor  the  uamlaatlon  of  defendants, 
and  of  the  prorlslon  of  U.  B.  B-  Stat.  | 
124.  V,  S.  Comp.  Stat.  ISOl.  p.  .  J,  tor  the 
produclloD  of  books  and  writings  In  actions 
at  law  nnder  the  same  circumstances  which 
would  authorlie  their  compnisory  prodoctlOD 
under  the  ordinary  rules  of  proceedings  In 
chancery. 

«.  Equitable  InrUdlotloa— anlt  avalnX 
Hecntora.— lie  lief  cannot  be  bad  In  equity 
for  tbe  wrongful  cutting,  carrying  away. 
and  couTcrslon  ot  timber  trom  tbe  public 
domalD  because  one  of  the  defendants  Is  tbe 
eiecuttli  of  the  person  alleged  to  have  been 
the    principal     wrongdoer,     whose    estate    Is 

B.  Eqiiltable  torUdlct loo— trusts  ex 
■naleflclo, —  Tbe  mere  grant  of  licenses  or 

permits    to    cut    timber  on    certain    described 
Isndi  Id  tbe  public  domain  did  not  mske  the 


t  of  ti 
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Redren  eamut  b*  had  tn  equity  (or  th* 
wrongful  catting,  carrying  away,  and  eon- 
Tenlon  of  timber  from  the  public  domain  on 
the  theory  that,  because  the  wrongdoers  had 
been  granted  permlta  to  cut  timber  from 
other   lands,   a   eass   was   made   for   sn   ac- 

T.  Banltabla    Jorlsdletloa— mnltlplleltr 

at  ■vlts^rhe  preTenMon  of  multiplicity  ot 
nits  cannot  successfully  be  relied  upon  to 
snstaln  a  bill  In  equity,  llled  on  behaU  of 
the  United  States  for  redress  for  the  acta  of 
persons  licensed  to  cut  timber  from  cer- 
tain descrlt>ed  lands  of  the  public  domain.  In 
wrongfully  cutting,  carrying  away,  snd  eon- 
Tcrtlng  timber  from  otliar  lands. 

(No.  823.] 

ArgtMd  /wMMry  8,  9,  19M.    Dtotiei  Fab- 

ruary  19,  1908. 

APPEAL  from  tlw  United  State*  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  Tsriaw  a  decree  affirming  a  decree  of  tha 
Circuit  Court  tor  the  District  of  Montana, 
dismissing  a  bill  filed  on  behalf  of  tbe  Unit«d 
States  for  tbe  wrongful  cutting,  carrying 
away,  and  oonrersion  of  timber  from  tha 
public  domain,  on  the  ground  that  t»m> 
plainant  had  an  adequat*  remedy  at  law. 
Affirmtd, 

See  same  ease  below,  SO  C.  G  A.  602,  133 
Fed.  274. 

Statement  by  Mr.  JusUoe  Feekha^i 
The  appellant  filed  this  bill  of  complaint 
in  the  circuit  court  of  the  United  States  for 
tbe  district  of  Montana,  on  the  equity  side 
of  the  court,  for  the  purpose  of  recovering 
trom  the  defendants  the  value  of  certain 
timber,  allpged  to  haTe  been  wrongfully  cut 
and  taicen  by  the  defendants  and  oonverted 
to  their  own  use  trom  the  public  lands  be> 
longing  to  the  complainant  in  the  state  of 
Montana.  Tbe  defendants,  those  of  them 
who  appeared,  demurred  to  the  bill  on  tbegi 
ground,  among  others,  that  a  court  of  equi^JJ 
had  no  jurisdicUon  over  the'eanse  of  ao-* 
tion  set  up  in  the  bill,  for  the  reason  tliat 
complainant  had  a  plain,  full,  and  adequate 
remedy  at  law  therefor.  The  circuit  court 
sustained  the  demurrer  and  granted  leave 
to  tbe  complainant  to  amend;  but  the  com- 
plainant elected  to  stand  by  the  bill,  and 
the  same  was  thereupon  finally  dismissed. 
The  esse  was  taken  to  the  United  States 
drctiit  court  of  appeals  for  the  ninth  dr- 
cuit,  where  the  judgment  of  the  circuit 
court  was  affirmed  (66  C.  C.  A.  6S2,  M3 
Fed.  274)  and  tbe  complainant  t^«  i^>- 
pealed  here. 

(It  appears  from  the  return  ot  the  mar- 
shal that,  after  diligent  search,  no  Mirlca 
of  process  could  be  made  on  the  defendants 
Bitter  Root  Development  Company,  Ana- 
conda Mining  Company,  and  Anaconda  Cop- 
per Company  [asrpo rations],  as  they  could 
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The  bill  allied  that  on  the  Itt  dtj  of 
April,  1883,  the  compUinant  wu,  and  at 
the  time  of  tbe  filing  of  the  bill  continued 
to  be,  the  owner  in  fee  and  in  the  poesee- 
•lon  of  certain  landi  in  the  (tate  of  Montana, 
deacribed  in  the  bilL  Deecrlption  of  the 
lands  from  which  the  timber  waa  out  and 
carried  off  waa  given  at  great  length,  and 
»  large  number  of  eections  of  land  were  in- 
cluded therein. 

*^.  Your  orator  further  ahowB  that  on 
the  daj  and  year  last  aforesaid,  on  these 
Tait  tracts  of  land,  there  were  then  grow- 
ing and  standing  great  forests  of  pine,  fir, 
and  other  kinds  of  trees  of  Tarious  dimen- 
■ions,  fit  to  manufacture  into  lumber  for 
mining,  commercial,  and  all  other  purposes 
for  which  lumber  is  used ;  that  said  forests 
were  of  great  value;  to  wit,  of  the  value  of 
two  million  dollars  (12,000,000)  and  up- 
wards, the  exact  value  thereof  being  to 
your  orator  unknown;  that  these  forests 
and  the  land  upon  which  they  were  growing 
and  standing  were  the  absolute  prcpertj 
of  the  complainant,  the  United  States  of 
America,  and  was  a  portion  of  Its  public 
domain. 

"3.  Your  orator  further  shows  that  on 
this,  the  day  of  filing  its  bill  of  complaint 
In  this  court,  the  lands  above  descrilwd  have, 
for  the  most  part,  been  stripped  of  the  pino 
and  other  trees  and  timber  that  were  stand- 
ing and  growing  upon  than  as  aforesaid, 
^and,  except  very  small  portions  thereoi, 
■ewers  so  denuded  without  license,  authority, 
•  or  permission  of  the  United  Statea'or  any- 
one authorized  to  repreBcnt  the  complain- 
ant; and  this  was  done  in  violation  of  its 
laws,  both  civil  and  criminal,  and  thereby 
and  in  consequence  of  said  spoliation  the 
complainant  has  lost  millions  of  dollars' 
worth  of  its  property  under  drcumstanoes 
named  in  the  succeeding  paragraphs  of  this 
bill  of  complaint. 

"4.  Your  orator  further  shows  that  one 
UarcuB  Daly,  who  is  now  dead,  but  who 
was,  on  the  date  and  year  aforesaid,  a  citi- 
zen of  the  state  of  Montana,  and  a  resident 
tliereof,  well  knowing  of  the  location  of  these 
lands,  their  accessibility,  and  the  great 
value  of  the  timber  then  growing  thereon, 
did,  on  or  about  the  1st  day  of  January, 
1800,  determine  that  he  would  convert  and 
appropriate  to  his  own  use  all  of  the  mer- 
chantable and  marketable  timber  growing 
and  standing  thereon,  without  buying  said 
timber  or  obtaining  any  right  or  authority, 
except  as  hereinafter  stated,  from  your  ora- 
tor, the  United  States  of  America.  That  in 
order  to  more  effectually  carry  out  these 
designa  and  purposes,  to  conceal  bis  identi- 
ty, to  enrich  himself  Individually,  to  es- 
cape personal  liability,  and  to  better  de- 
ceive the  public  and  the  lawful  officers  and 


agent*  of  the  oomplainant,  h»  determined 
that  he  would  organize  a  corporation  un- 
der the  laws  of  the  state  of  Montana;  and 
for  that  purpose  the  said  Daly  called  to 
his  aid  and  assistance  certain  other  per- 
sons, namely,  John  B.  Toole,  William  Toole, 
William  W.  Dixon,  James  W.  Hamilton, 
Moses  Kirkpatriek,  William  Scallon,  Mal- 
com  B.  Bromley,  Michael  Donohue,  William 
I*  Eoag,  Daniel  J.  Eennessy,  and  Joseph 
V.  Long,  and  by  conspiracy  and  confedera- 
tion with  said  parties,  and  in  pursuance  of 
such  fraudulent  purpose,  as  aforesaid,  they 
organized,  on  or  about  the  12th  day  of 
August,  1800,  the  Bitter  Hoot  Development 
Company,  the  defendant.  In  its  articles  of 
incorporation,  which  were  duly  filed  with 
the  secretary  of  state  of  Montana,  said  John 
E.  Toole,  William  Toole,  and  James  W. 
Hamilton  were  named  as  incorporators,  and 
James  W.  Hamilton,  William  Toole,  Daniel 
J.  Henneasy,  John  R.  Toole,  and  William 
W.  Dixon  were  named  as  trustees  to  manageS 
the  affairs  of  the  *DOmpany  for  the  first? 
three  months  of  its  existenoe,  and  the  town 
of  Hamilton,  in  said  state,  was  named  as 
the  principal  office  of  said  corporation.  The 
capital  stock  of  said  corporation  was  fixed 
at  the  sum  of  three  hundred  thousand  dol- 
lars ($300,000.00),  divided  into  one  hun- 
dred thousand  sharps,  of  the  par  value  of 
three  dollars   ((3.00)   per  share. 

"E.  Your  orator  further  shows  that  said 
incorporators  and  trustees  had  but  a  oomi- 
ual  interest  In  said  incorporation,  but  cer- 
tain of  them  were  agents,  and  others,  at- 
torneys of  said  Marcus  Daly,  and,  as  such, 
conspired  with  him  as  to  the  manner  and 
means  by  which  his  said  purpose  to  de- 
nude said  lands  of  your  orator  could  be 
best  carried  out.  In  pursuance  of  such  con- 
spiracy it  was  necessary  that  a  certain  num- 
ber should  subscribe  for  stock  In  said  cor- 
poration, which  was  done,  but  all  of  said 
shares  were  in  fact  subscribed  for  the  use 
of  and  controlled  by  said  Marcus  Daly, 
Your  orator  charges  that  not  only  in  the 
formation  of  said  corporation  and  other 
corporations,  to  be  herainafter  named,  said 
John  R.  Toole,  William  Toole,  William  W. 
Dixon,  James  W.  Hamilton,  Moses  Kirk- 
patrick,  William  Scallon,  Malcolm  B.  Brom- 
ley, Michael  Donohue,  William  L.  Hoag, 
Daniel  J.  Hennessy,  and  Joseph  V.  Iiong 
aided  and  assisted  said  Marcus  Daly,  but 
in  many  other  ways  up  to  the  time  of  his 
death  they  engaged  with  him  in  the  work 
of  spoliation,  which,  in  pursuance  of  such 
conspiracy,  had  been  planned  and  was  la- 
ter carried  out  as  hereinafter  particularly 
described;  and  said  parties  other  than  Daly 
participated  in  the  profits  thereof,  but  just 
how  and  to  what  extent  is  to  your  orator 
unlmown;  and  your  orator  shows  that  such 
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of  tb«  above  as  are  not  nwde  defendants 
hvrfn  AT*  either  dead,  outside  of  the  ju- 
risdietion  of  this  court,  or  have  no  estate. 

**fl.  Your  orator  further  shows  that  at 
once  on  the  organization  of  this  oorpora- 
tion,  and  under  the  corporate  name  thereof, 
said  parties  heretofore  named  commenced 
the  work  of  cutting  and  oarrjing  away 
from  said  lands  the  treea  and  timber  then 
growing  and  standing  thereon,  using  at  first 
uio  their  operations  several  portable  sawmills, 
Tbut  later,  on  or  about  the  year  18B2,*a  largo 
lumber  and  sawmill  was  erected  at  the 
town  of  Hamilton,  on  Bitter  Root  river,  in 
close  proximity  to  a  portion  of  the  lands 
above  described  and  the  timber  growing 
thereon.  The  work  of  cutting,  hauling, 
transporting  to  the  river,  and  driving  the 
timber  to  said  mill,  and  manufacturing  tlie 
same  into  lumber,  was  prosecuted  with 
great  and  unremitting  industry  for  several 
years  thereafter,  to  the  great  profit  and  ad- 
rantage  of  the  said  conspirators,  and  to  the 
great  loss  of  your  orator. 

"1,  Your  orator  further  shows  that  not 
only  at  the  time  of  the  organization  of  said 
corporation,  but  at  all  times  while  it  was 
doing  business,  its  officers,  directors,  trus- 
tees, and  stockholders  acted  for  and  in  be- 
half of  said  Marcus  Daly,  as  his  agents,  and 
had  knowledge  of  Its  principal  operations, 
and  well  knew  that  the  log*  that  were  be- 
ing brought  ta  its  mills  and  converted  into 
lumber  were  taken,  without  right  or  au- 
thority, from  the  public  domain  of  your 
orator,  and  that  they  had  no  legal  right  or 
title  to  the  same,  except  as  to  a  small 
fraction  thereof,  as  hereinafter  stated. 

"8.  Your  orator  further  shows  that  in 
pursuance  of  such  fraudulent  conspiracy, 
for  the  purpose  of  carrying  out  the  same, 
and  In  order  to  conceal  such  action,  said 
Marcus  Daly,  aided  by  the  other  parties, 
and  as  aforesaid,  under  the  name  of  the 
Bitter  Root  Development  Company,  did, 
at  certain  times  during  the  several  years 
of  said  depredations,  apply  to  and  obtain 
from  the  lawful  agents  of  your  orator  11- 
oenses  to  cut  upon  certain  small  portions 
of  the  tracts  above  described,  and,  under 
eover  of  such  permits,  said  conspirators  not 
only  cut,  carried  away,  and  manufactured 
the  timber  growing  upon  the  lands  included 
in  such  licenses,  but,  well  knowing  that 
such  permits  gave  them  no  right  or  author- 
ity to  enter  upon  other  lands  of  your  om- 
tor,  they  wilfully  and  fraudulently  entered 
upon  large  tracts  of  lands  adjacent  there- 
to, and  cut,  carried  away,  drove,  and  man- 
nfactured  the  timber  growing  thereon,  and 
afterwards  sold  the  lumber  and  timber  to 
persons  and  corporations  to  your  orator 
unknown,  and  known  only  to  Marcus  Daly, 
Ills  agents  and  the  offloera  of  said  Bitter 


Root  Development  Compai^,  and*approprt  7 
ated  the  proceeds  of  sdeh  sales  to  their  own 
use;  but  just  when  such  sales  were  made^ 
just  how  much  the  proceeds,  U>  whom  be- 
side said  Marcus  Daly  such  proceeds  were 
paid,  in  what  proportion,  in  what  way,  and 
at  what  particular  time,  it  is  impossible  for 
your  orator  to  say,  as  all  books  of  account, 
of  every  kind  and  character,  were  then 
and  are  now  in  their  possession,  under 
their  control,  or  with  their  assigns. 

"9.  Your  orator  further  shows  that  in 
pursuance  of  said  conspiracy,  and  in  the 
execution  thereof,  in  order  to  more  effee- 
tually  conceal  the  same  from  your  orator, 
its  officers  and  agents,  the  said  Marcus  Daly 
and  the  other  parties  before  mentioned  en- 
gaged the  services  of  a  large  number  of 
men,  falsely  representing  that  they  had  au- 
thority from  your  orator  to  cut  the  growing 
timber  on  tracts  of  land  not  included  in 
any  license,  and  made  contracts  with  such 
men,  by  the  terms  of  which  the  said  con- 
spirators were  to  pay  a  eertain  amount  for 
logs  delivered  at  the  river  bank  by  the 
parties  so  employed,  by  reason  of  which 
representations  and  contracts  a  large  num- 
ber of  men  were  induced  to  cut  down  trees 
and  haul  them  as  logs  to  the  river  bank,  and 
transport  said  logs  to  iJie  company's  mill 
at  Hamilton,  and  thereby  innocently  aided 
the  conspirators  in  their  unlawful  acts,  and 
enable  them  to  successfully  prosecute  tlie 

"10.  Your  orator  further  shows  that  ia 
pursuance  of  said  conspiracy,  and  in  the 
execution  thereof,  the  said  Daly  and  his 
associates,  acting  through  and  under  the 
corporate  name  of  the  defendant  Bitter  Root 
Development  Company,  entered  into  other 
contracts  or  agreements  with  other  parties, 
namely,  Kendall  Brothers,  Harper  Brothers, 
O.  L.  Shook,  William  Toole,  Andrew  Kenne- 
dy, D.  V.  Bean,  John  Ailport,  and  diver* 
other  persons,  to  your  orator  unknown,  by 
the  terms  of  which  they  were  ta  be  paid 
specified  prices  per  thousand  feet  board 
measure  for  logs  delivered  at  the  sawmill 
at  Hamilton,  both  parties  to  said  agree- 
ments well  knowing  at  the  time  that  the 
timber  belonged  to  your  orator,  and  waa^ 
to  be  unlawfully  cut  and  removed.  Saldja 
contractors,  so  called,  acting  for  and  in*be-< 
half  of  said  Marcus  Daly  and  his  said  con- 
federates under  the  name  of  the  Bitter  Root 
Development  Company,  during  the  year  1391 
and  for  several  years  next  thereafter,  wil- 
fully trespassed  upon  the  hereinbefore- de- 
scribed lands  of  the  complainant,  cutting 
millions  of  feet  of  logs,  and  hauling  them  to 
the  Bitter  Root  river,  and  thence  to  tha 
mill  of  the  defendant  Bitter  Root  Develop- 
ment Company,  at  Hamilton,  where  they 
were  converted  inte  Iumt>er  and  sold  to  the 
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Boneral  public.  Mid  the  proeeed*  tberoof 
•{ipropriaUd  In  large  part  bj  said  Marcus 
Dftly,  and  the  balance  by  Ma  usodatM  in 
■aid  eooapira^,  but  just  how  muoh,  and  in 
wbat  proportion,  ;our  orator,  for  the  rut- 
•ona  above  Btat«d,  is  unable  t«  Bay. 

"11.  Your  orator  further  ehowa  that  the 
■•id  Marcus  Daly  and  his  associates.  In 
furtbflT  execution  ol  said  conspiracy,  or- 
ganized other  corporations  for  the  purpose 
of  concealing  their  illegal  acta  and  compli- 
cating and  confusing  the  aituation,  so  aa 
to  make  detection  and  proof  of  the  same 
difficult,  if  not  imposeible.  One  of  these 
■cbemes  was  aa  follows :  On  or  about  the 
14th  daj  of  January,  IS91,  they  organized 
a  corporation  known  as  the  Anaconda  Min- 
ing Company,  with  an  organised  capital 
■toctc  of  $12,500,000,  dirided  Into  600,000 
■hares  of  the  par  value  of  f25  per  share; 
that  within  lese  than  one  year  thereafter, 
namely,  on  the  6th  day  of  December,  ISQl, 
a  stockholders'  meeting  was  held  in  the 
dty  of  Butte,  Montana,  and  at  said  meeting 
tlie  capital  stock  of  said  eorporation  was 
increased  to  twenty-five  million  dollars 
($26,000,000.00)  and  the  shares  thereof  in- 
oreaaed  to  one  million  (1,000,000)  ahares; 
that  at  said  atockholders'  meeting  it  ap- 
peared that  no  one  of  the  EneorponitorB  or 
tin  trustees  that  were  named  at  the  time 
at  its  incorporation  a  few  months  before 
had  any  substantial  interest  therein;  and 
later,  namely,  on  the  31st  day  of  December, 
another  meeting  of  said  stockholders  was 
held,  at  which  time  it  was  voted  to  extend 
the  term  of  existence  of  said  corporation  for 
forty  years  from  the  date  of  its  original  in- 
eorporation,  and  at  that  meeting  It  appeared 
^that  Mnrcua  Daly,  either  in  his  own  person 
IJor  as  trustee  or  as  a  proxy,  controlled  near- 
*  ly  seven*hundred  thousand  (700,000)  shares 
of  the  million  shares  of  the  capital  stock  of 
■aid  company,  and  in  less  than  six  months 
thereafter  the  capital  stock  was  reduced 
from  tweuty-flve  million  dollars  (825,000,- 
000.00)  to  one  million  dollars  ({1,000,000.- 
00),  and  the  ahares  from  one  million  to 
for^  thousand   (40,000). 

"12.  Your  orator  further  shows  that  in 
furtherance  of  the  conspiracy  aforesaid  the 
•aid  Marcus  Daly,  on  the  2Tth  day  of  April, 
1884,  through  hia  agents,  procured  to  be 
conveyed  unto  himself  all  of  the  property 
»f  said  Bitter  Root  Development  Company, 
receiving  a  deed  from  said  Bitter  Root  De- 
velopment Company,  executed  by  William 
Toole  as  its  president  and  Joseph  Kerri- 
gan as  its  secretary,  which  said  deed  was 
duly  recorded  on  page  302  of  book  10  in 
the  proper  office  for  the  recording  of  deeds 
In  the  county  of  Ravalli,  state  of  Montana. 
In  said  deed  appear  these  words:  "The  Bi^ 
tar  Root  Development  Company,  for  and  in 
26  S.  C— 21. 


eouaideration  of  one  dollar,  tranafen  all 
of  Its  pnqterty  of  every  kind  and  descrip- 
tion, real  and  personal,  timber  lands,  tim- 
ber outting  privileges  and  rights,  timber, 
logs,  mills,  water  righta,  and  water  ditches, 
Sumes,  pipe  lines,  and  rights  of  way — in 
fact,  everything  belonging  to  the  Bitter  Root 
Development  Company — to  Marcus  Daly.' 

'^our  orator  further  says  that  four  days 
after  so  receiving  this  deed,  namely,  on  the 
1st  day  of  May,  1S84,  said  Marcus  Daly 
deeded  thia  same  property  to  the  other  of 
hIa  oorporationa,  the  above-named  Anaconda 
Mining  Company,  for  the  express  oonaider- 
ation  of  one  million,  four  hundred  and  for- 
ty-two thousand,  three  hundred  and  seventy- 
nine  dollara  and  forty-six  cents  (?1,442,- 
379.46),  which  said  deed  was  duly  recorded 
in  said  book  IS,  on  page  2S0.  Your  orator 
expressly  charges  that  said  Marcus  Daly 
did  in  fact  receive  the  consideration  named 
in  said  deed,  the  whole  thereof  being  di- 
rectly the  result  of  the  apoliatioa  of  the 
lands  of  your  orator,  aa  aforesaid,  and  that 
the  moneya  so  received  by  him  belonged  in 
fact  to  your  orator;  but  your  orator  charges 
on  information  that  said  Marcus  Daly  dld^ 
not  receive  all  of  the  same  in  cash,  but  «|g 
portion  of  same'was  taken  in  stock  in  said* 
Anaconda  Mining  Company,  but  just  how 
much  he  received  in  cash  and  how  much 
was  carried  over  and  appeared  In  stock  ol 
said   eompany,   your  orator   Is    unable   to 

"13.  Your  orator  further  shows  that  la 
furtherance  of  the  conspiracy  aforesaid,  said 
defendants,  Moses  Kirkpatrick,  William 
Scallon,  and  Malcolm  B.  Bromley,  acting 
for  and  in  behalf  of  said  Marcus  Daly,  on 
the  6th  day  of  June,  1396,  pursuant  to  and 
in  conformity  with  the  etatutea  of  Montana 
relating  to  corporations  for  industrial  and 
productive  purposes,  organiEcd  the  Anaconda 
Copper  Company,  with  an  authorized  capi- 
tal stock  of  thirty  million  dollars  (930,- 
000,000.00),  divided  into  three  hundred 
thousand  (300,000)  shares  of  the  par  value 
of  one  hundred  dollars  ($100.00)  each,  with 
an  authorized  term  of  existence  of  forty 
years,  and  the  following-named  peraons  were 
named  as  trustees  for  the  first  three  months 
of  its  existence;  to  wit,  Moses  Kirkpatrick, 
William  8calIon,  Malcolm  B.  Bromley, 
Michael  Donohue,  William  L.  Eoag,  Dan- 
iel J.  Hennessey,  and  Joseph  V.  Long,  with 
ita  principsl  office  at  Butte,  Silverbow  coun- 
ty, Montnna. 

"14.  Your  orator  further  ahovrs  that  nine 
days  thereafter  the  same  persons,  named  as 
incorporators  of  the  corporation  last  named, 
organized  under  the  same  law  the  defendant 
corporation  the  Anaconda  Copper  Mining 
Company,  with  an  authorized  capital  stock 
of  thirty  million  dollars    ((30,000,000.00), 
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dMdad  Into  one  adllion  two  hundred  thoiu- 
ud  flhuM  (1^00,000)  of  the  PAT  tsIub  of 
twantj'five  dolUn  (CZG.OO)  each,  with  the 
Mme  seven  tnuteea  to  manage  the  ofFain 
of  laid  corporation  for  the  fiist  three  months 
of  ita  existence,  with  its  principal  office  at 
Anaconda,  in  said  atate. 

"16.  Your  orator  shows  that  in  the  exe- 
ention  of  aaid  oonflpirae;^,  and  for  the  ptir- 
poae  of  oomplicating  the  situation,  said 
Maroua  Daly,  through  his  agents,  did  again, 
and  within  one  year  and  twentj-nine  days 
after  having  tranaferrsd  his  property  to  the 
^Anaconda     Mining     Company,     convey   the 

*  Identical  property  that  waa  named  in  aaid 

*  deeds  to  the  abore-iiamed'Anaeonda  Copper 
Uining  Company  for  and  in  consideration 
of  the  sum  of  one  dollar,  the  Aitaconda  Min- 
ing Company  executing  a  deed  through  and 
by  its  president,  W.  W.  Dixon,  and  ite 
•eoretary,  F.  E.  Sergeant,  and  said  deed  ia 
reoordad  in  the  same  book  of  records, 
page  441. 

"10.  Your  orator  further  shows  and 
ehargsB  that  these  several  conveyances  were 
made  in  the  main  in  furtherance  of  said 
eonepiracy,  and  in  pursuance  of  a  purpose 
to  BO  complicate  the  situation  as  to  make 
tfeteetion  difficult,  if  not  impossible.  That 
the  conveyance  by  the  Bitter  Koot  Develop- 
ment Company  to  eaid  Marcus  Daly,  for  one 
dollar,  of  all  of  ita  property,  was  fraudu- 
lent, and  that  said  Marcus  Daly  did,  un- 
der the  name  of  the  Anaconda  Mining  Com- 
pany, carry  on  the  same  work  of  spoliation 
of  your  orator's  trees,  timber,  and  lands, 
and  that  later,  and  from  the  time  of  the 
oonvc^ance  of  all  ite  corporate  property  to 
the  Anaconda  Copper  Mining  Company,  he 
carried  cm  the  work  under  that  name  until 
the  date  of  his  death.  That  he  continued  to 
use  the  same  means,  the  same  mill  at  Ham- 
ilton, and  the  officers,  dirsctors,  and  stock- 
holders of  each  of  said  corporations  knew 
of  the  illegal  work  that  bad  been  done,  and, 
so  knowing,  continued  the  same.  And  your 
orator  expressly  charges  that  all  of  the  cor- 
porate assets  of  every  kind  and  character  of 
the  Bitter  Root  Dev^opment  Company  eith- 
er appeared  in  the  stodi  of  the  other  corpo- 
rations or  was  appropriated  by  Marcus  Daly 
and  his  assistants  to  their  own  use  end 
benefit;  but  just  how  much  was  oerried 
over  in  the  said  corporations,  and  how  much 
was  divided  preriouB  to  the  last  deed  named 
herein,  and  how  much  of  the  property  of 
your  orator  wan  <»nverted  by  said  last-named 
eompany  between  Uie  date  of  its  organiza- 
tion and  the  death  of  aaid  Marcus  Daly 
hernnafter  described,  and  how  much  there- 


"17.  Tour  OTator  further  shows  that  by^ 
reason  of  sndt  spoliation,  eontioued  and* 
osrried  on  during  the  period  of  about 'ten* 
years,  it  has  lost  property  of  great  value, 
to  wit,  of  the  value  of  (2,000,000  and  up- 
wards; and  that  Marcus  Daly  and  the  oth- 
er defendants  named  herein  occasioned  this 
loss  by  wilfully  trespassing  upon  said  lands 
of  your  orator,  and  without  its  consent,  or 
the  consent  of  any  of  its  authorized  officers, 
and  in  violation  of  its  laws,  both  civil  and 
criminal,  appropriated  and  converted  to 
their  own  use  the  trees  and  timber  growing 
thereon.  That  said  defendants,  or  some  of 
them,  have  had  at  all  times  and  now  have 
possession  of  the  eaiwmill  at  Hamilton, 
wherein  the  logs  were  converted  into  lum- 
ber, and  tbey  have  received  all  the  proceeds 
of  said  sales,  and  divided  the  same  among 
them;  but  by  reason  of  the  frauds  prae- 
tised  by  said  defendants,  as  aforesaid,  and 
their  a;ets  performed  for  the  express  pur- 
pose of  concealing  from  your  orator  the 
facts  of  the  case  by  means  of  the  formation 
and  the  dissolving  and  the  reforming  of 
corporations,  and  by  reason  of  said  defend- 
ants having  pOBSeesion  of  all  books  of  ao- 
count,  it  is  impossible  for  your  orator  to 
set  forth  to  a  greater  extent  the  details  ol 
this  conspiracy,  or  to  show  Just  when  or  by 
whom  the  particular  acts  of  spoliation  were 
performed,  or  just  when  and  to  n-Lom  the 
logs,  when  manufactured  into  lumber,  were 
sold,  or  just  when  and  by  whom  the  pro- 
coeds  thereof  were  obtained,  and  when  the 
eame  were  divided. 

"18.  Your  orator  further  shows  that  at 
the  time  that  these  trespasses  were  com- 
mitted the  territory  on  which  the  same  took 
place  was  but  sparsely  settled,  and  was 
thousands  of  miles  away  from  the  seat  of 
government,  and  it  was  impossible,  with 
the  means  that  your  orator  had  at  hand,  to 
properly  patrol  and  protect  ite  domain  from 
the  wilful  trespasses  of  the  defendants,  and 
that  the  government  of  the  United  States 
used  such  care  in  the  protection  thereof  as 
it  had  the  means  to  do.  That  the  agents 
employed  by  your  orator  were  misled  by 
the  defendants'  assertion  of  ownership,  as 
aforesaid ;  that  the  frauds  and  trespasses 
of  the  defendants,  which  have  reeulted  in 
the  denuding  of  these  lands  of  your  orator, 
and  in  depriving  your  orator  ot  property  of  ^^ 
the   value  of   several      millions  of   dollars,* 

'e  not   discovered   in   their   entirety   un-  • 

a  comparatively  short  time  ago. 

10.  Your  orator  further  shows  that  It  hns 
eommmenced  several  actions  at  law  in  this 
honorable  court  to  recover  the  value  of  the 


a  appropriated  by  said  company,  and  timber  heretofore  taken  by  the  defendants, 
how  much  by  Daly  and  hts  associates,  it  is  or  some  of  them,  from  the  lands  above  par- 
Impossible  for  your  orator,  with  the  means  ticularly  described,  and  that  the  same  are 
at  hand,  to  state.  'row   pending   in   this   court;    but   that,   by 
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rcAwn  of  tho  franda  And  oonapiradM  above 
Mt  forth  and  the  ootuplicatioiu  which  haT> 
resulted  therefrom,  no  plain,  adequBite,  and 
oomplete  remedy  can  be  given  your  orator 
by  said  aotiona  at  law,  and  jmu  orator  is 
only  relievable  in  a  court  of  equity,  where 
matters  of  this  kind  are  properly  eognisabia 
•ad  relievalile. 

"20.  Your  orator  further  shows  that  Mar- 
cus Daly  died  in  the  city  of  New  York  on 
the  12th  day  of  November,  a.  D.  ISOO;  that 
at  the  time  of  his  death  he  was  a  resident 
of  the  county  of  Deerlodge,  state  and  die- 
tiiot  of  Montana,  and  left  an  estate  worth 
•bout  tl2,000,000,  ooneiating  of  real  and 
personal  property  located  in  said  county  and 
state  and  elsewhere,  and  your  orator  ex- 
pressly charges  that  a  large  portion  of  said 
estate  wae  tbe  result  of  the  proceeds  of  hie 
illegal  acta  in  hia  lifetime  in  trsapaaaing 
npon  the  lauda  of  your  orator,  aa  herein- 
before charged,  and  oonverting  the  proceeds 
of  the  Bale  of  the  timber  growing  thereon  to 
Ua  own  use  and  benefit;  that  in  hia  life- 
time be  made  and  publiahed  hia  laat  vrill 
and  testament,  whereby  he  appointed  the 
defendant  Margaret  P.  Daly  executrix  there- 
of; that  on  the  Uth  day  of  February,  a.  P. 
1901,  at  the  oity  of  Anaconda,  said  last 
will  and  testament  was  duly  proved  and 
duly  admitted  to  probate  in  the  diatrict 
court  of  the  county  of  Deerlodge,  diatrict 
of  Montana;  that  thereupon,  on  tbe  15th 
day  of  February,  a.  d.  1901,  letters  of  ad- 
ministration were  duly  issued  thereon  to 
tbe  aaid  defendant  Margaret  P.  Daly  by  the 
aaid  court;  that  the  aaid  defendant  Mar- 
garet P.  Daly  duly  qualified  and  entered  up- 
on the  diacharge  of  her  duties  as  execu- 
trix, and  that  tbe  aaid  letters  testamentary 

nhave  not  been  revoked,  and  are  now  in  full 

$  force  and  efilect. 

'  •"21,  Tour  orator  further  shows  that  the 
■aid  Margaret  P.  Daly,  under  and  by  vir- 
tue of  tbe  terms  of  said  will,  and  as  tbe 
wife  of  said  Marcus  Daly,  is  now  tbe  owner 
of  a  large  portion  of  bis  estate. 

"In  consideration  whereof,  and  forasmuch 
as  your  orator  is,  for  the  reasons  stated, 
remediless  in  the  premises  at  and  by  the 
strict  rule  of  tbe  common  law,  and  ie  only 
relievable  in  a  court  of  equity,  where  mat- 
ters of  this  kind  are  properly  cognizable  and 
relievable,  to  the  end  that  your  orator  may 
have  that  relief  wulch  it  can  only  obtain  in 
a  court  of  equity;  and  that  each  one  of  the 
def aidants  above  named  may  answer  the 
premiaea,  but  not  upcm  oath  or  affirmation, 
the  benefit  whereof  is  expressly  waived  by 
your  orator,  your  orator  prays  the  court 
as  follows: 

"Flnt.  That  the  defendant  Margaret  P. 
Daly,  both  in  her  own  person  and  aa  exee- 
Btrix  of  the  last  will  and  testament  of  her 


hosbftsd,  Uaraus  Daly,  dooeased,  and  each 
of  the  defendants  above  named,  be  decreed 
to  hold  In  truat  for  the  uae  and  bcmefit  of 
your  orator  so  much  of  their  estate,  boUi 
real  and  personal,  as  shall  have  come  to 
them,  or  either  of  them,  directly  from  the 
proceeds  of  the  conversion  of  the  timber  of 
your  orator,  aa  aforesaid. 

"Second.  That  the  complainant  have  and 
reoover  from  Margaret  P.  Daly,  both  per- 
sonally and  aa  ezeoutrix,  and  from  each  of 
the  other  defendants  above  named,  Uie  prof- 
its, gains,  and  advantages  which  tbe  said 
defendants  or  either  of  them  have  received 
or  mode,  or  whioh  have  arisen  or  accrued  to 
them,  or  either  of  them,  by  reason  of  the 
wilful  trespasses  upon  tbe  public  domain 
of  your  orator,  hereinbefore  particularly  de- 
scribed, and  by  reason  of  the  fraudulent 
oonveraion  of  the  trees  and  timber  growing 
thereon,  the  logs  had  therefrom,  and  the 
lumber  manufactured  from  the  some. 

"Third.  That  each  of  the  defendants  may 
make  a  full  and  true  discovery  and  dia- 
doaure  of  and  concerning  the  tranaactiona 
and  matters  aforesaid,  and  that  an  acoount-^ 
Ing  may  be  taken  by  and  under  the  direo-* 
tion  and  decree  of  this  honorable  court* of* 
all  the  dealings  and  transactions  between 
your  orator  and  tbe  defendants.  That  on 
such  accounting  the  defendants  and  Mch  ol 
them  be  required  to  produce  all  licenses,  per- 
mits, and  all  other  documents  of  every  kind 
and  character  which  tbey,  or  any  of  them, 
may  have  received  from  your  orator,  by 
which  they,  or  any  of  them,  claim  or  claimed 
the  right  to  enter  upon  any  of  eaid  lands 
of  your  orator,  and  cut  and  remove  the 
trees  and  timber  then  growiog  thereon. 

"Fourth.  That  the  defendants  and  each 
of  them  account  for  the  number  of  logs  re- 
ceived by  than  and  manufactured  Into 
lumber  at  the  sawmill  at  Hamilton,  In 
said  district,  or  at  any  other  mill  or  mills 
owned  or  used  by  them  In  the  manufacture 
of  said  logs  into  lumber,  and  also  the  gains, 
profits,  and  advantages  which  tbe  said  de- 
fendants, or  either  ol  them,  or  tbe  estate  of 
said  Marcus  Daly,  have  received  or  madet 
or  which  have  ariaen  or  accrued  to  them,  or 
either  of  them,  from  trespassing  upon  the 
lands  of  the  complainant,  above  described 
and  set  forth,  and  In  converting  to  their 
own  use  and  benefit  the  trees  and  timber 
growing  thereon. 

"Fifth.  That  the  said  defendants  and  each 
of  them  discover  and  set  forth  full,  true, 
and  particular  accounts  of  all  and  every 
anm  or  anma  of  money  received  by  them,  or 
either  of  them,  or  by  any  person  or  persona 
by  tiieir,  or  either  of  their,  order,  or  for 
their,  or  either  of  their,  use,  for  or  In  re- 
spect of  the  aaid  Bale  or  sales  of  logs  cat 
from   aaid   lands   of   said   oomplainant,   or 
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tb«  lumbw  ebttilned  from  said  loga,  uid 
when  and  from  whom  each  and  every  of 
eudi  sums  wars,  respectively,  received,  and 
how  the  lam^  reapectively,  hare  bean  ap- 
plied or  disposed  of,  and  to  shon  when 
and  where  the  proceeds  of  said  sales  were 
Inrested  by  each  of  said  defendants,  and  in 
irtiat  form  of  real  or  personal  estate  the; 
now  exiat. 

"Sixth.  That  the  defendants,  aod  each 
of  them,  ma;  set  forth  a  list  or  schedule  and 
description  of  all  books  of  account  of  every 
kind  and  character,  and  of  all  deeds,  doc- 
uments, letters,  papers,  or  writings  of  every 
^Idnd  whatsoever  relating  to  the  matters 
Vftforesaid,  or  any  of  them,  wherein  or  where- 
■npoD  •there  is  any  note,  memorandum, 
writing  relating  in  any  manner  thereto, 
which  are  now  or  ever  were  in  their 
•ithsr  of  their  possession  or  power,  and 
more  particularly  described,  which  now  are 
In  their  or  either  of  tbdr  possession  or  pow- 
•r,  and  may  deposit  the  same  with  the 
clerk  of  this  court  or  with  the  standing 
master  in  chancery  thereof  for  the  pur- 
poses of  inspection  and  examination  by 
your  orator,  and  for  all  other  legitimate 
and  usual  purposes,  in  order  that  your 
orator  may  ascertain  therefrom  and  there- 
by the  particular  facts  and  dreumstances, 
which  ie  absolutely  necessary  in  order  to 
mable  your  orator  to  obtain  possession 
and  knowledge  of  the  details  of  this  oon- 
■piraey;  and  that  when  such  accounting 
ahall  be  made,  and  it  shall  be  ascer- 
tained that  said  defendants  have  received 
and  taken  into  their  possession  money 
or  other  forms  of  property  directly  resulting 
from  their  participation  in  the  conspiracy 
aforesaid,  and  in  the  spoliation  of  the  lands 
of  your  orntor,  as  aforesaid,  that  this  court 
■hall  decree  that  they  pay  the  amount  there- 
of, with  interest  from  the  date  they  so 
received  the  same,  to  your  orator,  with 
costs  of  this  suit,  and  that  your  orator  may 
hava  such  other  and  further  relief  In  the 
premises  as  the  nature  and  the  circum- 
stances of  this  case  may  require,  and  as 
may  ba  agreeable  t«  equity  and  good  con- 

"Alay  it  please  the  court  to  grant  to  your 
orator  a  writ  of  subpcena  to  be  directed 
to  the  said  Margaret  P.  Daly,  Margaret  P. 
Daly,  aa  executrix  of  the  last  will  and 
testament  of  Marcus  Daly,  deceased,  BitUr 
Root  Development  Company,  Anaconda  Min- 
ing Company,  Anaconda  Copper  Company, 
Anaconda  Copper  Mining  Company,  John  K, 
Toole,  William  W.  Dixon,  William  Seallon, 
Daniel  J.  Hennessy,  thereby  commanding 
them,  and  each  of  them,  at  a  certain  time, 
and  under  a  certain  penalty  to  be  fixed, 
personally  to  appear  before  this  honorable 
court,  and  then  and  there  full,  true,  direct. 


and  perfect  answer  to  mate  to  all  and  sin- 
gular the  premises,  and  to  stand  to,  perform, 
and  abide  by  such  order,  direction,  and  de- 
cree OS  may  be  made  against  them  in  the 
premises,  as  shall  be  meet  and  agreeable  to 
equity,  and  your  orator  will  ever  pray," 

Mum.  Httfadea  C.  Bnrob,  Fred  A. 

BEaTiuzd,  and  Solicitor  Qeneral  Hoyt  for 
appellant. 

Jfeisrs.  !•.  O.  SvoHS,  A.  /.  Campbell, 
A.  J.  Shores,  0.  F.  Eelley,  and  John  F. 
ForUa  for  appellees.  ^ 

*  Mr.  Justice  PeoUtam,  after  making  tho* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

Although  there  ie  a  liberal  use  in  the  bill 
in  this  case  of  averments  in  regard  to  fraud, 
conspiracy,  and  violation  of  trust,  of  which- 
the  pleader  avers  the  defendants  have  beent* 
guilty'in  various  ways,  yet,  upon  a  care-? 
ful  e:Eamination  of  the  pleading  itaelf,  and 
the  actual  facts  therein  stated,  we  concut 
in  the  view  of  the  courts  below,  that  the  ao- 
tion  is  really  nothing  but  an  action  of  tres- 
pass or  trover  to  recover  damages  sus- 
tained by  the  complainant  by  reason  of  the 
wrongful  cutting,  carrying  away,  and  con- 
version of  the  property  of  the  complainant, 
consisting  of  the  timber  on  the  land  men- 
tioned in  the  bill;  and  for  the  wrong  thus 
done  we  think  it  clear  that  the  complainant 
baa  a  plain,  adequate,  and  complete  remedy 
at  law,  and  consequently  the  court  has  no 
jurisdiction  of  this  bill  in  equity. 

It  is  not  necessary  to  cite  many  au- 
thorities for  the  proposition  that  where  tho 
main  cause  of  action  is  of  a  legal  nature, 
equity  has  no  jurisdiction,  provided  the 
complainant  has  full  and  adequate  remedy 
at  law  for  the  wrongs  complained  of.  Bu£- 
ard  V.  Bouaton,  119  U.  S.  347,  30  L.  ed.  451, 
7  Sup.  Ot.  Rep.  249;  Beott  v.  yeely,  149 
U.  S.  lOB,  110,  35  L.  ed.  368,  300,  U  Sup. 
Ct  Rep.  712.  A  mere  charge  of  fraud 
does  not  give  equity  Jurisdiction.  Bueard 
V.  Boutlon,  tupra;  Ambler  t.  Chateau,  107 
U.  S.  580,  27  L.  ed.  322,  1  Sup.  Ct.  Rep. 
55G;  Bafford  v.  Ensijn  Ufg.  Co.  56  C.  C. 
A.  Q30,  120  Fed.  4S0,  and  oases  cited  In 
opinion.  Tyler  v.  Savage.  143  U.  S.  7», 
30  L.  ed.  82,  12  Sup.  Ct.  Rep.  340, 
bears  no  resemblance  to  the  ease  at  bar. 
Aa  the  court  tliere  said,  there  were 
In  the  case  discovery,  account,  fraud,  mis- 
representation, and  concenlment.  There  was 
demurrer  for  multifariousness,  and  no 
objection  in  the  court  below  for  want  of 
equity,  and  the  case  was  not  one  of  a 
plain  defect  In  equity  jurisdiction.  "Xhn 
suit  was  clearly  one  for  equitable  relief. 

The  principal  ground  upon  which  it  li 
claimed  that  the  remedy  at  law  is  inado- 
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qnat«  b  roJlf  notUng  mora  tlMB  a  < 
cultj  In  proria;  the  ease  against  the  de- 
fcndanU.  The  bill  ahowa  tliat  Thatover 
WBB-done  En  the  way  of  cutting  the  timber 
and  earrying  it  awaj  was  done  by  the  de- 
fendants aa  tort  feasoTi,  Uid  the  Yariona 
devices  alleged  to  have  been  resorted  to  b; 
the  deceased,  Daly,  by  way  of  organizing 
difTerent  oorporations,  in  order  to,  as  al- 
leged, cover  np  his  tracks,  and  to  render 
It  more  difficult  for  the  complainant  to 
make  proof  of  bii  action,  does  not  in  the 
M  least  tend  to  give  a  court  of  equity  juris- 
^diction  <m  that  account.  It  Is  simply  a 
•  question  of  evidence  to  show'who  did  the 
wrong  and  upon  that  point  the  fact  could 
be  ascertained  aa  readily  at  law  aa  in 
equity. 

Ilia  complainant  Is  entitled  In  an  action 
at  law  to  an  inspection  of  the  books  and  reo- 
orde  of  these  Tariona  corporations,  and  It 
has  the  same  power  to  obtain  the  facts 
therefrom  in  that  action  as  it  would  bav* 
in  this  suit  in  equity. 

The  complainant  contends  that  where 
property  has  been  stolen  or  obtained  by 
fraud,  equity  recognizes  the  law  to  be  that 
the  property  always  belongs  to  the  true 
owner,  and  therefore  it*  proceeds  must  elso 
belong  to  him,  and  may  be  reclaimed  in  a 
suit  in  equity  agafnst  the  voluntaiy  as- 
signee or  one  holding  in  bad  faith.  The 
cues  of  Newton  v.  Porter,  BO  N.  Y.  J33, 
25  Am.  Rep.  152,  and  American  Sugar  Ref. 
Co.  V.  Fancher.  145  N.  T.  552,  27  L.  R.  A. 
767,  40  N.  E.  206,  are  cEted  to  sustain  the 
contention.  These  cases  it  will  be  seen, 
upon  examination,  show  that  the  plaintifT 
had  no  remedy  at  law,  and  he  was 
able  to  fully  identify  the  particular  prop- 
erty into  which  the  original  ptoperty 
belonging  to  him  had  been  converted,  and 
which  was  in  the  hands  of  »  voluntary  as- 
signee. It  was  a.  question  of  following  the 
proceeds,  and  accurately  and  certainly  iden- 
tifying them,  which  the  court  held  was  nec- 
essary to  order  to  permit  of  such  following. 
The  >3efendants  were  also  insolvent.  The 
ease  of  Angle  v.  Chicago,  8t.  P.  M.  d  O.  R. 
Co.  151  U.  S.  I,  38  L.  ed.  S5.  14  Sup.  Ct. 
Rep.  240,  did  not  involve  any  question  like 
the  one  herein.  In  that  case  the  land  had 
been  granted  to  the  Portage  company  by 
the  state  for  the  purposes  named,  and  it 
was  conceded  by  the  demurrer  that  the  offi- 
cials of  the  Portage  company  had  been 
britied  by  the  Omaha  company  to  betray 
their  trust,  and  the  legislature  had  been  in- 
duced by  false  all^ations  to  revoke  the 
grant  to  the  Portage  company  and  to  be- 
stow it  upon  the  Omaha  company.  The 
plaintiff  had  obtained  a  judgment  against 
the  Portage  company  in  an  action  at  law, 
and  the  execution  had  been  returned  nulla 


iotia,  and  the  bill  In  eqnity  waa  filed  !■ 
the  circuit  court  of  the  United  Stat«  by 
the  administratrix  of  the  judgment  credi- 
tor against  the  Omaha  company  to  reach 
the  land  formerly  owned  by  the  Portage  ^ 
company,  and  then  in  the  hand*  of  the^ 
Omaha'eompany  by  reason  of  Its  own  wrong-  ■ 
doing.  Thus  there  was  the  illegal  and 
wrongful  act  of  the  Omaha  company,  by 
whitdi  the  land  once  vesting  in  the  Portage 
company  had  been  taken  away  and  that 
same  land  r^iranted  to  the  Omaha  company, 
and  it  was  to  reach  that  particular  land 
which  the  Omaha  company  had  obtained  by 
its  wrongful  act  that  the  bill  waa  filed.  Ur. 
Justice  Brewer,  delivering  the  opinion  of 
this  court,  said: 

"And  when  the  Omaha  company,  by  its 
wrongdoings,  secured  the  full  l^al  title  to 
those  lands,  equity  will  hold  that  the  party 
who  has  been  deprived  of  payment  for  his 
work  from  the  Portage  company,  by  reason 
of  their  having  been  taken  away  from  it, 
shall  be  able  to  pursue  those  lands  into 
the  hands  of  the  wrongdoer,  and  bold  them 
for  the  payment  of  that  claim  which,  but 
for  the  wrongdoings  of  the  Omaha  company, 
would  have  been  paid  by  the  Portage  com- 
pany, partially,  at  least,  out  of  their  pro- 
ceeds. While  no  express  trust  is  affirmed  as 
to  the  lands,  yet  it  is  famiiiar  doctrine  that 
a  party  who  acquires  title  to  property 
wrongfully  may  be  adjudged  a  trustee  e> 
wolc^oio  in  respect  to  that  proper^. 

These  lands  were  identified,  and  wera 
found  in  the  hands  of  the  actual  wrong- 
doer, who  had  acquired  them  by  reason  of 
such  wrong. 

Now,  there  is  no  pretense  In  this  case 
that  any  specific  piece  of  property  was  in 
fact  either  the  same  timtter  or  the  proceeds 
of  Um  timber  wrongfully  cut  and  disposed 
of  by  the  defendants,  or  any  of  them.  Nor 
was  it  averred  that  any  particular  timber 
hod  been  token  from  the  land  described  in 
the  bill.  On  the  contrary,  it  is  alleged  in 
the  bill  that  the  complainant  was  unable 
to  show  just  when  or  by  whom  the  cutting 
had  been  performed,  or  the  logs  manufac- 
tured into  lumber  had  been  sold,  or  just 
when  and  by  whom  the  proceeds  thereof  were 
obtained,  and  when  the  same  were  divided. 
There  is  a  general  allc^tion  in  the  bill  of 
complaint  that  the  deceitsed,  Daly,  left  an 
estate  worth  $12,000,000,  located  in  the  state^ 
of  Montana  and  elsewhere,  and  that  a  Inrget; 
portion  of  that  estate  was  the'result  of  the* 
proceeds  of  Daly's  illegal  nets  in  his  life- 
time, in  trespassing  upon  the  lands  of  the 
complainant,  and  converting  the  proceeds  of 
the  sale  of  the  timber  growing  thereon  to 
his  own  use  and  benoiit.  It  is  also  averred 
tliat  he  made  his  will,  appointing  Margaret 
P.  Daly,  defendant,  executrix;  and  the  will 
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wu  dnlf  BdmHtod  to  probate,  tai  letten  of 
adtttlnlstrfttloii  were  duly  Issued  to  Oit  de- 
fendant Usrgarat  P.  Dal;,  on  the  IGth  day 
of  Februaiy  a.  d.  ISOl,  and  she  duly  qual- 
ffled  and  entered  upon  the  discharge  of  her 
dutiee  as  auch  executrix;  tliat  Margaret  F. 
Daly,  under  and  by  virtue  of  the  terms  of 
the  will,  ajid  as  the  vife  of  Marcus  Daly,  is 
tlie  owner  of  a  large  portion  of  his  estate. 
It  is  plain  tliat  such  allegations  tall  far 
short  of  even  a  pretense  of  identifying  spo- 
dflc,  definite  property  as  tlie  proceeds  of 
certain  other  property  wrongfully  or  fraud- 
ulently taken  by  defendants  from  the  lands 
described  in  the  bill.  Buch  allegations  are 
totally   inadequate  for  ttiat  purpose. 

Under  the  law  providing  for  the  examina- 
tion of  defendants,  and  under  |  724  of  the 
Bevlsed  Statutes  (U.  &  Comp.  Stat.  1801, 
p.  683),  providing  for  the  production  of 
books  and  writings  In  actions  at  law,  under 
the  same  dreumstanees  that  defendants 
might  be  compelled  to  produce  them  under 
the  ordinary  rules  of  proceeding  in  chancery, 
there  is  nothing  in  these  allegations  whioh 
■hows  any  necessity  for  a  discovery  in 
equity,  such  as  would  render  the  remedy 
more  adequate  therein  than  in  an  action  at 
law. 

Nor  was  there  anything  in  tit«  ease*  cited 
by  complainant  as  showing  a  right  to  pro- 
ceed in  equity  because  om  of  the  defendants 
is  the  executrix  of  a  deceased  person,  who, 
it  is  alleged,  was  one  of  the  parties  guilty 
of  the  wrongdoing  set  forth  in  the  bill. 
Upon  the  question  of  liability  she  Is  entitled 
to  a  trial  at  law  and  by  jury,  as  well  as  the 
other  defendants.  In  Green  v.  Oreighton 
{Kmdall  v.  Oreighton)  23  How.  90,  Id  L. 
ed.  419,  it  was  said  that  a  single  creditor 
has  been  allowed  to  sue  an  adminbtratrix 
for  his  demand  in  equity,  and  obtain  decree 
for  payment  out  of  the  personal  estate, 
without  taking  a  general  account  of  the  t«s- 
t-tator's  debts.  In  that  case  the  facts  were 
■'eomplicsted;  •the  original  ddtor  and  his 
Bure^  were  dead,  and  had  died  insolvent, 
and  a  portion  of  the  assets  of  the  estate  of 
the  latter  could  be  traced  to  the  posses- 
sion of  his  administratrix,  and  the  authority 
of  a  court  of  equity  was  required  to  call  for 
ft  discovery  of  the  nature  and  amount  of 
the  assets  in  hand.  It  was  said  that  the 
debtor,  Tunstall,  had  died  insolvent,  and 
Whiting,  his  surety,  had  also  died  insolvent. 
A  portion  of  the  assets  belonging  to  the  es- 
tate of  the  latter  was  in  the  hands  of  the 
surety  of  this  administrator.  A  discovery 
of  the  nature  and  amount  of  the  assets  in 
hand  was  neeeasary  if  they  were  subject  to 
the  application,  and  It  was  held  that  tbe  cir- 
cuit court  was  authorized  to  entertain  tbe 
suit,  and  tbe  decree  dismissing  the  bill  was 
reversed.        Certainly    there    is    nothing   in 


that  oase  whidi  In  the  least  degree  aids  the 
proposition  that  because  there  is  an  admin- 
istratrix named  as  a  party,  equity  has  juris- 
diction, even  though  no  discovery  of  assets 
is  sought,  and  the  bill  shows  chat  tbe  estate 
represented  by  the  administratrix  is  largely 
eolvent,  and  U)e  demand  is  for  unliquidated 
damages  against  others  besides  the  adminis- 
tratrix, and  no  debt  is  admitted,  the  allied 
cause  of  action  having  arisen  against  the  d» 
ceased,  among  others,  for  a  tort. 

In  Kennedy  v.  Creawell,  101  U,  S.  Ml, 
25  L.  ed.  I0T5,  it  was  lield  that  the  creditor 
of  a  deceased  person  hitd  a  right  to  go  into 
a  court  of  equity  for  a  discovery  of  assets 
and  tbe  payment  of  his  debt,  and  that  when 
there  he  would  not  be  turned  back  to  a  court 
of  law  to  establish  the  validity  of  his  claim. 
The  basis  of  getting  into  a  court  of  equity 
being  a  discovery  of  assets,  the  object  of  the 
bill  was  obtained,  as  tbe  court  beld,  by  the 
admission  of  the  executor  that  he  had 
sufficient  assets,  and  that  if  so,  the  Jurisdic- 
tion of  the  court  remained  to  give  a  decree 
for  the  payment  of  the  debt.  Here  is  no 
such  ease.  Daly  is  alleged  to  have  been 
tbe  principal  wrongdoer,  out  of  several  da* 
fendants,  in  cutting  and  converting  the  tim* 
ber  on  these  lands  owned  by  the  govern- 
ment. He  died,  leaving  an  estate  of  over 
912,000,000,  as  averred  in  the  bill  of  oom-^ 
plaint,  and  the  claim  of  the  complainant  Isg 
only  for  $2,000,000.  Thus,  by'compla  in  ant's* 
own  averment,  the  estate  is  largely  solvent. 
There  is  no  endeavor  to  discover  assets  and 
no  ground  for  jurisdiction  in  equity  sim- 
ply because  one  of  the  defendants  Is  an  exeo- 
utrix.  Tbe  proposition  of  the  complainant 
would  confer  jurisdiction  in  equity  in  every 
case  of  a  I^al  cause  of  action  for  unliquida- 
ted damages  for  a  tort  where  one  of  the 
wrongdoers  bad  died  and  an  administratrix 
had  been  appointed,  and  the  existence  of 
assets  was  alleged  by  complainant,  large- 
ly in  excess  of  the  complainant's  demand, 
and  the  other  defendants  remained  par- 
tie*.  This  has  never  been  so  held  in  any 
case  to  which  our  attention  has  been  called, 
and  we  are  unable  to  find  any  principle 
of  equity  jurisdiction  upon  which  to  permit 
tbe  maintenance  of  this  suit  on  the  special 
ground  here  asserted. 

But  it  Is  averred  there  was  a  fldudary  re- 
lationship existing  on  account  of  the  permits 
or  licenses  to  cut  timber,  which,  it  is  all^fcd, 
were  given  the  defendant  Bitter  Root  De- 
velopment Company,  and  that  in  such  per- 
mits there  was  set  forth  an  obligation  on 
the  part  of  that  company  and  others  acting 
for  it,  to  msOce,  under  oath,  monthly  re- 
turns of  the  amounts  and  kinds  of  timber 
cut,  with  a  description  of  the  particular 
tract  or  tracts  from  which  it  was  cut,  how 
much  was  disposed  of,  and  to  whom,  and 
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that  ■  tkllnn  to  do  w  ma  »  fkllim  In  * 
fidiidu;  aapadtf  on  tba  ptrt  of  the  do- 
fuidBnt  oompan^,  and  therefort  there  Is  Jn- 
Jitrtadtdjon  inequity.  ThagoremnMntaoii- 
tende  that  t^  nason  of  the  dntf  of  the  Bit- 
ter Root  Development  Company  to  keep  true 
and  Boenrate  accounta  and  to  monthly  mb- 
ndt  ttatements  to  tha  offlceni  of  the  gorem' 
ment,  and  hj  reaaon  of  its  failure  bo  to  do, 
the  proceed!  of  the  lumber  retained  by  it  be- 
came in  its  handi  a  tnut  fund  belonging 
to  tha  eomplainuit;  that  titere  waa  a  breach 
of  this  tnut;  Its  extent  is  In  the  defendantB' 
knowledge;  and  in  such  ca«es  choice  of  rem- 
edy ii  with  the  party  aggrieved,  and  he  may 
proceed  in  equity  for  an  acoouuting  and  pur- 
sue the  fund.  It  Is  doubtful,  to  say  the 
least,  whether  an  obligation  to  report  as  to 
^  timber  ent  on  the  permitted  lands  consti- 
^tutes  any  fldueiary  relationship  between  the 
■  licensees  and  the  gDvemment,*with  regard  to 
an  allt^ed  wrongful  cutting  of  timber  on 
other  and  separata  lands.  It  Is  not,  in 
truth,  alleged  that  the  returns  called  for 
by  the  permit  were  not  made.  Saffortt  v. 
Bn$ign  Mfg.  Oo.  M  C.  C.  A.  630,  120  Fed. 
480.  However  that  may  be,  there  is  no 
such  oWipation  ( to  render  monthly  ao- 
ooimte )  set  forth  in  the  bill  aa  twng  part  of 
the  permit  or  license  referred  to  therein. 
The  bill  aimply  avert  that  Daly  did,  at  oer- 
tain  times,  during  the  several  years  of  said 
depredations,  apply  to  and  obtain  from  the 
lawful  Hgents  of  the  govammeut  licenses  to 
cut  upon  certain  small  portions  of  the  tracts 
above  described,  and  under  oover  of  such 
permits  the  oonspiTatorB  not  only  mt,  car- 
ried away,  and  manufactured  timber  grow- 
ing on  the  said  lands  included  in  snob  lloen- 
•ea,  but,  well  knowing  that  such  permits 
gave  them  no  right  or  authority  to  enter 
upon  other  lands,  they  wilfully  and  fraud- 
ulently entered  upon  large  traots  of  land  ad- 
jacent thereto  and  out  the  timber  therefrom. 
There  !■  no  mention  of  an  obligation  to  ren- 
der monthly  acoounta.  The  fact  that  the 
defendants  had  permission  to  ent  timber  on 
oertain  tracts  of  land  dennibed  did  not 
make  their  cutting  of  timber  on  other 
tracts  the  act  of  trustees  «o  maUfMo. 
When  they  went  ontside  of  tha  tracts  for 
whldi  license  was  given,  they  eommitted  a 
treipasa  for  which  they  were  liable  at 
law.  And,  again,  M  the  oontants  of  the 
permits  are  not  set  forth,  we  cannot  take 
judicial  notice  of  sudi  contents  in  any 
particular  case.  Different  conditions  may 
be  contained  in  different  permits,  and  they 
srs  the  snbject  of  the  discretion  of  the 
departmeoit   giving   the   permits. 

It  also  argued  that  a  court  of  equity 
has  jurisdiction  in  such  a  case  as  this  on  the 
ground  of  an  accounting.  We  do  not  think 
that  this  la  any  such  case  as  gives  a  court 


of  equl^  Jnrlsdlotion  beeanae  of  aa  account- 
ing being  necessary.  There  are  no  accounts 
between  the  partlea.  ^lc  cause  of  action  is 
one  arising  in  tort,  and  cannot  be  con- 
verted  into  one  for  an  aocount.  The  case 
made  i*  a  plain  trespass,  for  which  the  de-a 
fendanta  are  liable  in  damages.  Or  it  might^ 
be  termed  an'action  In  trover,  as  atated.* 
Whatever  books,  if  any,  defendants  may 
have  kept,  showing  the  amcunt  and  loca- 
tion of  the  timber  out  and  Its  value,  can 
be  perfectly  well  obtained  by  an  inspection 
of  these  books  in  an  action  at  law.  No  dis- 
covery is  alleged  to  ba  necessary  in  aid  of 
any  action  at  law,  although  the  bill  shows 
that  several  such  actionH  have  in  fact  I>een 
commenced.  The  facts  averred  do  not  show 
jurisdiction  for  the  general  purpose  of  die- 

Nor  do  we  see  that  there  is  any  jurisdlo- 
tion  on  the  ground  of  prevention  of  a  multi- 
plicity of  suite.  Those  persons  who  were 
guilty  of  the  wrong  must  be  mode  parties  In 
either  court,  in  order  to  bind  them.  Such 
alleged  multiplldty  is  not  avoided  in  one 
court  more  than  in  the  other.  It  is  not  a 
case  where  a  few  defendants  may  be  made 
parties  as  representatives  of  a  class  hold- 
ing under  or  claiming  the  same  title  ot 
right,  and  so  that  a  judgment  against  the 
representative  defendants  may  bind  all 
othera  of  the  class,  niere  is  no  ebu>  and 
there  can  be  no  representatives. 

We  fail  to  see  any  fact  allied  In  this 
bill  which  eonstitntea  a  proper  foundation 
for  the  jurisdiction  of  a  court  of  equity. 
The  government  counsel,  however,  assert 
that  since  the  filing  of  this  bill  new  and 
material  facts  have  been  discovered  by  the 
government,  which,  in  the  judgment  of  coun- 
eel,  would  furnish  foundation  for  a  bill  in 
equity,  even  though  this  bill  is  defeotivcL 
In  order  to  permit  of  tha  Sling  of  such  a  bill, 
if  counsel  should  be  so  advised,  and  so  aa  not 
to  run  against  a  plea  of  r»»  fudieata,  tht 
fvdgmtat  of  iUmittal  U  affirmtd,  without 
prejudioe,  o(o. 

Mr.  Justiee  WUt«  and  Ur.  Jnstioa 
MeKemM*  took  no  part  in  the  daoiBion  of 
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eannot  bi  deemed  to  luTe  been  nnder  dnrees, 
•0  M  to  iQBtalD  a  recoTery  from  the  United 
StKtea  of  tbe  amount  of  the  lllefal  tax  ao 
collected,  because  eleannce  papera  tor  Tea- 
Mia  ao  bouod  eould  not  Im  procnrcd  without 
dellverj  to  tlie  collector  of  tlie  dlatrlct  of 
tbe  stamped  maulfeatB,  without  which  clear- 
ance papers  the  vesselB  would  be  prevented 
from  selling,  or  would  be  lIsbl^  under  C  B. 
Bev.  Stat.  I  1167,  U.  S.  Comp.  Stat  1901,  p. 
2B40,  lor  the  penalty  therein  prescribed. 
■.  iBternBl  rerenne — rscorery  of  atBiiip 
tax  lllFBAlIr  Impoaed— TolunHiirr 
parmeatr'Tbe  neceialtr  of  protest  or  no- 
tice to  snstaln  tbe  recover;  of  a  stamp  tax 
Illegally  collected  on  manltesta  of  cargoes  on 
vcuela  boond  to  foreign  ports  Is  not  removed 
by  tbe  prolrslon  of  the  act  of  Ma;  12,  1000 
(SI  But  at  L.  ITT,  cbap.  898,  U.  8.  Comp. 
Btat  1901,  p.  22TS),  autborlslnt  the  com- 
missioner of  Internal  rsTenue  to  redeem  or 
make  allowance  for  Internal  revenne  stamps 
In  any  manner  "wronEtully  collected." 

tNo.  118.] 

IfVued   January    tt,    23,    1908.       Deotded 

Febniar}/  19,   1908. 

IN  ERROR  to  the  Diatriet  Court  of  the 
United  States  for  the  Sonthern  District; 
ol  New  York  to  review  a  judgtnent  over- 
ruling the  demuirer  to  e  petition  for  the 
recovery  ol  the  amount  paid  for  doeumen- 
btr;  BtampB  used  on  manifests  of  cargoes 
on    vessels   bound    for    foreign    porta,    and 
granting  the  relief  sought.    Revened  and 
remanded  with  directions  to  aiutain  tlie  de- 
See  same  case  below,  125  Fed.  320. 
The  facts  are  stated  in  the  opinion. 
Aaaistant   Attorney    Qeneral   Robb    for 
plaintiff  in  error. 

UeMtv.  Jaha  G.  CarUale  and  William 
e  Edmond  Curtit  for  defendant  in  error. 

$ 

•  *  Ur.  Justice  HoKenns  delivered  the  opin- 
ion of  the  court: 

The  defendant  fn  error  filed  »  petition  In 
the  district  court  to  recover  the  amount 
paid  by  it  for  documentary  stamps  used 
on  manifests  of  cargoes  on  certain  vessels 
bound  to  foreign  ports,  as  required  by 
act  of  Congress  approved  June  13,  1 
[30  Stat  at  L.  44S,  chap.  448,  U.  S.  Comp. 
Btat.  1901,  p.  2288],  entitled  "An  Act  to 
Provide  Ways  and  Means  to  Meet  War  Ei- 
^penditures,  and  for  Other  Purposes." 
*  Tbe  United  States  demurred  to  the  peti- 
■  tion  on  the  ground 'that  it  did  not  state 
faffts  sufficient  to  constitute  a  claim  against 
It.  The  demurrer  was  overruled  and  judg- 
ment entered  for  the  sum  of  $240,  the 
amount  of  claim.     125  Fed.  320. 

It  appears  from  the  opinion  of  the  dis- 
trict court  that  the  constitutionality  of  the 
tax  was  alone  submitted  for  decision,  and 
the  oourt,  upon  the  authority  of  Fairbank 
V.   I7nil«d  atatea,   131  U.  S.  2S3,  45  L.  ed. 


802,  21  Sup.  Ct.  Rep.  648.  held  that  the 
tax  was  unconstitutional. 

In  tbe  Fairbank  Cote  it  was  held  that 
a  stamp  tax  on  bills  of  lading  imposed  by 
the  act  of  June  13  was  a  tax  on  csports, 
and  therefore  void.  In  the  ease  at  bar  the 
district  court  observed  "that  the  essential 
character  of  the  stamp  tax  on  manifests 
that  of  a  tax  on  exports,  in  the  same 
B  in  which  a  stamp  tax  on  a  bill 
of  lading  was  a  tax  on  exports."  Tbe 
United  States  now  concedes  the  correctness 
of  this  ruling,  but  urges,  nevertheless,  that 
the  judgment  for  defendant  in  error  was 
neous  because,  as  is  contended,  tha 
stamps  were  purchased  and  affixed  volun- 
tarily and  without  protest  Por  this, 
OheseiroiigK  v.  United  States,  192  U.  B.  2$9, 
48  L.  ed.  432,  24  Sup.  Ct.  Rep.  282,  is  ad- 
duced as  controlling.  In  that  caee  reoorery 
was  sought  for  the  price  of  stamps  affixed 
ta  a  deed  in  compliance  with  Schedule  A 
of  the  act  of  June  13,  IS98.  The  unconsti- 
tutionality of  the  act  was  asserted  by  Chese- 
brough,  but  was  not  discussed  by  the  court 
The  decision  was  based  on  tiie  ground  that 
tha  payment  of  the  taxes  was  voluntary. 
Chesebrough  oontended  that  f  T  ol  the  act, 
which  made  it  a  misdemeanor  to  omit  to  fix 
stamps  to  tbe  instruments  enumerated,  con- 
stituted such  coercion  as  made  tbe  payment 
involuntary ;  and,  besides,  that  hia  vendee 
was  unwilling  to  accept  the  deed  without 
the  stamps  required  by  the  act,  and  that 
he  "under  compulsion  of  said  law,"  in  order 
to  receive  the  consideraUon  for  his  convey- 
ance, to  enable  his  deed  to  bs  recorded  and 
received  in  evidence,  and  to  give  a  title  tree 
from  doubt,  purchased  stamps  from  the 
United  States  collector  of  internal  revenue, 
and  placed  them  upon  the  deed. 

What  is  the  duress  alleged   in  the  ease 
at  barT     The  averment  of  the  petition  is —  ^ 

"That  said  act  being  in  force,  under  com-  ^ 
pulsion  and  through 'fear  of  criminal  prose-  * 
cution,  and  in  order  to  obtain  clearance 
papers,  whiadi  oould  not  have  been  procured 
without  the  delivery  to  the  collector  of  tbe 
port  of  New  York,  of  outward  foreign  mani- 
fests of  cargo,  stamped  as  aforesaid,  and 
without  which  clearance  papers  the  vessels 
hereinafter  named  would  have  been  prevent- 
ed from  sailing,  or  would  have  become  lia- 
ble for  the  penalty  imposed  by  f  4197  of  the 
Rerised  SUtutes  of  tbe  United  States  [U. 
S.  Comp.  Stat  1901,  p.  2S40),  said  James 
E.  Ward  £  Company,  for  and  on  behalf 
of  your  petitioner  and  as  such  general 
agents,  as  aforesaid,  purchased  and  affixed 
to  the  said  outward  foreign  manifests  of 
cargo  and  canceled  internal  revenue  docu- 
mentary stamps  of  the  United  States  of  the 
face  value  of  two  hundred  and  for^  dollars 
(1240),  as  appears  more  fully  by  the  ex- 
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blblt  liereto  Bnnexed  and  made  a  part  of 
thiH  petition,  and  marked  'Exhibit  A,'  which 
oontainE  the  name  of  the  Teseel,  the  date  of 
deliver]'  to  said  ooUector  of  the  outward 
foreign  manifeEta  of  cargo,  tbe  allied 
on  which  is  sought  to  be  recoTered,  and 
tbe  face  Talue  of  the  doevuneotaiy  Internal 
revenue  stamp  affixed  thereto." 

It  is  alleged  that  tbe  stamps  were  pur 
chased  from  Walter  H.  Stiner,  a  dealer  ii 
iutemal  revenue  stamps  on  various  dayi 
■ubwqnent  to  January  1,  IQOO,  and  that 
Stiner  purchased  them  from  tbe  ooi lector 
of  internal  revenue,  and  the  proceeds  there- 
of were  duly  paid  over  to  the  United  States. 
In  this  case,  aa  in  the  Ohesebrovgh  Cast, 
ttie  collector  was  not  informed  at  the  time 
of  tbe  puTchsM  of  the  particular  purpose 
tor  which  the  stamps  were  to  be  used,  and 
no  iDtlmatioD  waa  given  him,  written 
oral,  that  defendant  in  error  claimed  that 
the  law  r^arding  such  stamps  waa  uncon- 
stitutional, and  that  it  waa  malring  the  pur- 
chase under  duress.  And,  expressing  the 
principle  to  be  applied,  the  court  said,  in 
the  OheieirougX  Com,  "even  a  protest  or 
notice  will  not  avail  if  the  payment  be  made 
voluntarily,  with  full  knowledge  of  all  the 
«ireumstances,  and  without  any  coercion 
by  the  actual  or  threatened  exercise  of 
power  possessed,  or  supposed  to  be  pos- 
sessed, by  the  party  exacting  or  receiving 
A  tbe  payment,  over  the  person  or  property 
?of  the  party  making  the  payment,  from 
which  the  latter  baa  no  other  means  of 
Immediate  relief  than  such  payment." 

Applying  that  principle  to  tbe  allega- 
tion that  Cheseb rough's  vendee  was  un- 
willing to  aocept  an  unstamped  convey- 
ance, it  was  said  "if  that  constituted  duress 
as  between  Chesebrough  and  his  building 
company,  it  was  a  matter  with  which  the 
collector  had  nothing  to  do.  On  tbe  face 
of  tbe  petition  the  purchase  was  purely 
Tolnntaiy  and  made  under  mutual  mistake 
ol  law,  if  the  law  were  unconstitutional." 
It  is,  however,  insisted  that  these  obser- 
Tations  are  not  apposite  to  the  case  at  bar. 
The  coercion,  it  is  contended,  that  Chese- 
bough  alleged,  was  between  him  and  some 
third  party.  In  the  case  at  bar  the  coercion 
waa  exerted  "between  the  petitioner  [de- 
fendant in  error]  and  the  very  authori- 
ties who  demanded  and  compelled  tbe  pay- 
ment of  the  tax,"  through  S  41S7  of  the 
Revised  Statutes  of  the  United  States.  This 
section  requires  the  master  or  person  in 
charge  of  any  vessel  bound  for  a  foreign 
port  to  deliver  to  the  collector  of  the  dis- 
trict a  manifest,  and  upon  its  delivery  the 
eoUector  shall  grant  a  clearance  for  auch 
resael    and    her    cargo.     It   is    provided; 

"If  any  vessel  bound  to  a   foreign  port 
departs  on  her  voyage  to  such  foreign  port 


wftbont  delivering  such  manifest  and  ob- 
taining a  clearance,  as  hereby  required,  tb» 
master  or  other  person  having  the  charge 
or  command  of  such  vessel  shall  be  liable 
to  a  penalty  of  Ave  hundred  dollars  for 
every  auch  offense."  U.  8.  Rev,  Stat.  |  4197. 
We  do  not  think  this  section  makes  a  dif- 
ference in  the  cases.  The  destination  of 
the  stamps  cannot  affect  the  payment  of 
the  tax  which  they  represent.  It  may  be 
more  or  less  of  an  inducement  to  submit 
to  the  tax,  but  who  can  determine  the  de- 
gree! The  loss  of  a  purchaser,  as  in  tbe 
Chtiehrough  Case,  may  be  of  much  more  con- 
cern than  the  payment  of  the  penalty  for 
violating  the  provisions  of  i  41&7.  Be- 
sides, whatever  element  of  coercion  there 
was  came  from  the  United  States,  and  it 
was  not  as  immediate  in  the  case  of  the^ 
manifesta  as  in  the  cose  of  the  deed.  Tbe  A 
applicable  principle  is  expressed  in'the  ex-* 
tract  from  tbe  Ckaselnnigh  Gate,  which 
we  have  given  above.  It  is  stated  In  Union 
P.  R.  Co.  V.  Dodge  County,  98  U,  S.  641, 
EG  L.  ed.  196,  and  quoted  from  that  cas« 
in  little  v.  Botnert,  134  U.  S.  at  page  ES4, 
33  L.  ed.  at  page  1010,  and  10  Sup.  Ct. 
Rep.  at  page  621,  as  follows:  "Where  a 
party  pays  an  illegal  demand,  with  a  full 
knowledge  of  all  the  facts  which  render  sudi 
demand  ill^al,  without  an  immediate  and 
urgent  necessity  therefor,  or  unless  to  re- 
lease his  person  or  properly  from  deten< 
tiop,  or  to  prevent  on  immediate  seizure 
of  his  person  or  property,  such  payment 
must  be  deemed  voluntary,  and  cannot  be 
recovered  back." 

There  woe  no  sucb  imminence  In  thtt 
duress  charged  by  defendant  in  error.  It 
purchased  the  stamps  of  a  dealer  at  various 
times.  No  information  was  given  to  the 
collector  of  internal  revenue  of  the  par- 
ticular purpose,  nor  claim  that  the  law 
was  unconstitutional.  There  was  no  claim 
of  the  collector  of  the  port  from  whom  tbo 
clearances  were  asked  that  defendant  in 
error  was  acting  under  the  restraint  of  the 
law,  and  yielding  only  to  enable  his  ships 
to  depart  to  their  destinations.  All  de- 
termining conditions,  therefore,  are  the  same 

I  in  the  Chesebrough  Case. 

2.  It  is,  however,  contended  that  even 
though  the  stamps  were  purchased  without 
any  duress  or  coercion,  thot  urnler  the  act 
of  Congress  of  May  12,  1900  [31  Stat,  at 
L.  177,  chap.  303,  U.  S.  Conip.  Stat.  1001, 
p.  2276],  entitled  "An  Act  Authorizing  the 
Commissioner  of  Internal  Revenue  to  Re- 
deem or  Make  Allowance  for  Internal  Rev- 
Stamps,"  the  Commissioner  must  mak* 
allowance  for  the  stamps  used  by  the  peti* 
tioner,  and  the  Commissioner  having  de- 
clined to  do  so,  the  defendant  in  error  has 
a  right  of  action   under  tbe  Tucker  act. 
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TIm  prorUon  of  tbe  act  of  lf*7  12,  jelled 
on,  U  as  followH: 

"That  the  CommiBSioner  of  Internal  Ber- 
•nue,  subject  to  r^culationi  prescribed  b^ 
tbe  Seeretarj  of  the  Treasury,  may,  upon 
receipt  of  satisfactory  evidence  of  the  facts, 
make  allotTance  for  or  redeem  Buch  of  the 
atampe,  issued  under  authori^  of  law,  tA 
denota  the  payment  of  any  internal  revenue 
tax,  as  may  have  been  spoiled,  destroyed, 
^OT  rendered  useless  or  unfit  for  the  purpose 
^intended,  or  for  which  the  owner  may  have 
•  no  •use,  or  which,  through  miatake,  may 
have  been  improperly  or  unnecessarily  used, 
or  where  ttie  ratee  or  duties  represented 
thereby  have  been  exeeasive  in  amount,  paid 
in  error,  or  in  any  Duuiner  wrongfully  ool- 
lected." 

'  The  argument  is  that  by  this  provision 
"the  question  of  duress  or  compulsion  is 
taken  entirely  out  of  the  case,"  because  in 
most  of  the  instances  enumerated  "it  is 
ioooDceivable  that  there  should  be  an;  pro- 
test or  duress."  And  it  is  further  alleged 
that  the  act  of  1900  waa  not  considered  in 
tbe  Chetebroiigh  Oiue.  It  certainly  does 
not  follow  that,  because  in  some  instances, 
protest  or  duress  cannot  exist,  that  they 
cannot  exist  in  other  cases,  nor  that  the 
statute  intended  to  destroy  the  difference 
between  voluntary  and  Involuntary  pay- 
ment of  taxes.  In  the  Oheiebraugh  Gate, 
f  3220  of  the  Revised  BUtutM  of  the  United 
States  (U.  B.  Comp.  Stat  1901,  p.  20BQ) 
waa  oonsidered.  It  authorized  the  Commia- 
sioner  of  Internal  Revenue  "te  remit,  re- 
fund, and  pay  back  all  taxes  .  .  .  that 
appear  to  be  unjustly  assessed  or  excessive 
in  amount,  or  in  any  manner  vTongfuUy 
ootUcttd."  The  words  in  italics  are  iden- 
tical with  those  In  the  act  of  May  12, 
which  are  relied  on  by  defendant  In 
error.  Commenting  on  |  3220,  the  court 
■aid,  in  the  OlvwtbTwigK  Cast:  It  is  ar- 
gued that  tbe  provision  of  |  3220,  for  the 
repayment  of  judgmente  against  the  collee- 
tor,  rendered  protest  or  notice  unnecessary 
for  his  protection;  but  It  was  dearly  de- 
manded for  the  protection  of  the  government 
in  oondneting  the  estenslve  buslnesB  of  deal- 
ing In  stamps,  which  were  sold  and  deliv- 
ered In  quantities,  and  without  It  there 
would  not  be  the  slightest  vestige  of  In- 
voluntery  payment  in  transactions  like  that 
under  eonsideratioo.  And  we  find  no  right 
of  recovery,  expressly  or  by  necessary  impli- 
cation, conferred  by  statute.  In  such  circum- 
stances." 

We,  therefore,  think  that  this  case  is 
governed  by  the  Oh9»tibroug\  Oate,  and  on 
ite  authority  judgment  ie  reversed  and  case 
remanded  with  directions  to  sustain  the  de- 
anirer. 


Oct.  Tebu, 

(««  n.  a  B») 

SODTHERN  PACIFIO  OOUPANT,  Atchi- 
son, Topeka,  t  Santa  Fe  Railway  Com- 
pany, Sante  Fe  Pacific  Railroad  Company, 
and  Southeni  California  Railway  Com- 
pany, A.ppt»., 

INTERSTATE  COMMERCE  COMMISSION. 

<No.  158.) 

SOUTHERN     CALIFORNIA     RAILWAY 

COMPANY,  Appt., 

INTERSTATE  COMMERCE  COMMISSION, 

(No.  169.} 

ATCHISON,  TOPEKA,  ft  SANTA  FE  RAIL. 

WAY  COMPANY,  Appt. 

INTERSTATE  COMMEROE  COMMISSION 

et  al  (No.  leo.) 
SANTA  FE  PACIFIC  RAILROAD  COM- 
PANY, Appt,, 

INTERSTTATE  COMMERCE  COMMISSION 

et  oL   (No.  Ifll.) 
SOUTHERN  PACIFIC  COMPANY,  Appt, 

INTERSTATE  COMMERCE  COMMISSION. 
(No.  102.) 

1.  Oapriers— PBderal  recalatloa— roatlas 
by  Initial  earrler.—NDthtDs  In  tbe  prorl- 
sloni  of  the  act  of  rebmar;  4,  1B87  <24  Stab 
at  L.  8T9,  ettap.  104,  V.  B.  Comp.  Stat  IBOl. 
m.  81D4-Siee),  l  O,  reqainas  Joint  trofle 
rates,  wben  screed  apon.  to  tw  Died  witb  ths 
Interstate  Commerce  CommlssloD,  and  mads 
public  wben  required,  and  empowerini  tha 
Commission  to  pmcrlbs  forms  of  scbednles 
ot  Boeh  rates,  (arblds  the  adopdon  by  com- 
mon carrier*,  as  part  ot  an  axrevment  for 
a  throusb  rata  from  California  to  the  Bas^ 
for  oranees  and  other  dtrui  traits,  ot  a  mM 
nnder  whleb  tbe  right  of  routing  bejond  its 
own  terminal  ti  reeerrtd  to  tbe  Initial  car- 
rier as  tbe  condlaao  of  mranteelni  the 
tbrongb  rates  to  the  shipper,  whare  sncb  r^e 
has  served,  as  was  Intended,  to  break  op  rs- 
batlns  b7  tbe  connectlos  lines,  and.  In  lea 
practical  operation,  the  actnal  routing  la 
gencrallr  conceded  to  the  shipper,  and  Us  r^ 


dls- 


nall;  allowed. 
!■.  Caprlera  —  Federal  r«vvIatlOB  — 
nFlml nation— TO vtlD«  br  Initial  car> 
riera.— \  dlaerimlsatlan  forbidden  br  the 
act  of  February  *,  1887  (24  Stat,  at  L.  879, 
chap.  104,  D.  B.  Comp.  Stat.  IBOl,  pp.  3154- 
8166),  I  8,  Is  not  made  br  the  adoption  by 
common  carriers,  as  part  of  an  agreement  for 
a  tbrongb  rale  from  California  to  the  Sast, 
for  oranges  and  otber  citrus  fmlta,  of  a  rule 
under  wblcb  tbe  right  ot  routing  bejond  Its 
own  terminal  la  reserved  to  tbe  Initial  car- 
rier as  tbe  condition  of  gaaranteelng  tbe 
tbrongb  rates  to  the  sblpper,  where  snch  role 
has  served,  as  was  Intended,  to  break  ap  re- 
bating br  tbe  connecting  line*,  and.  In  Its 
practical  operation,  the  actual  routing  la  gei»- 
erallr  conceded  to  the  shipper,  and  his  r» 
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qiiMta  to  dtrert  ■! 
nallj  alloired. 
S.  Oosimere*— «Bfora«aeat  br  e 


an  order  of 
the  mtentat*  Commerce  CommlBalon  detect- 
IdI  eommoi]  c&rrlen  to  desist  from  malntalj- 
1ns  or  enfordDg  a  rule  adopted  by  them  ma; 
be  decreed  by  a  ffederal  circuit  eonrt  If  It 
finds  inch  rale  it,  for  snr  MaiOD,  In  tIo- 
UUon  of  the  act  of  Febraarr  4,  18ST  (24 
Btat.  at  L.  370,  chap.  104,  D,  8,  Comp.  Stat 
1901,  pp.  SlQ4-3ieC),  althoDSb  iDcb  reason 
mar  iM>t  bare  been  the  on«  relied  npon  bf 
tb«  ComtDlssion  Itself  to  luTalldate  the  rule. 
4.  OBntei^-Vcdcnd  rcKOlatiiM— »o«l- 
lMS-MVtl>«  br  tBlU*l  earrler^  Tto 
poollns  at  telfhta  of  coupotlng  rallroada, 
forbidden  b;  the  act  of  Pebtaarr  *,  1887  (24 
Btat  at  I*  879,  cbap.  104,  U.  B.  Comp. 
Stat  1901.  pp.  3164-8100),  |  0,  Is  not  accom- 
pllaliod  br  the  adoption  br  common  ear- 
rltra,  ai  part  of  an  acreeniont  for  a  thtonsb 
nte  from  California  to  tba  Eaat,  for  orangei 
and  otber  citrus  frnlla,  of  a  mie  under  which 
tbe  rlfbt  of  routing  berond  its  own  terminal 
In  renerred  to  the  Initial  carrier  a>  tbs  con- 
dltloD  of  ■nalanteelnK  tba  throogh  rates  to 
the  shipper,  orao  thongb  tha  Initial  ckrrleT 
promises  fair  treatment  to  ttie  connecting 
llDes.  aud  carries  out  socb  promise,  where 
■ueh  rule  has  served,  as  was  Intended,  to 
bTMk  DP  lebatliis  br  the  eonnectlnc  lines, 
and.  In  Ita  practical  operation,  the  actual 
routing  Is  geMrallr  conceded  to  tha  shipper, 
■nd  bis  requests  to  divert  shipments  a>  roats 
are  nsoall;  allowed. 

[Noa.  168,  159,  ISO,  ICl,  102.] 

Argued    January    13,    ti,    IBOS.    Dtoided 
Feiniarg  26,  1S06. 

APPEAU  from  tbe  Circuit  Court  of  tha 
Unltad  States  for  tbs  Sontheni  District 
ot  C^ifornift  to  rorlew  a  daoiM  for  the  an- 
foToemant  of  an  order  of  the  Intaratata  Com- 
merce Commisaion  Toquiring  oarrlera  to  de- 
sist from  maintaining  or  enfordng  a  rule 
under  which  initial  esrrien,  aa  a  oondition 
of  guaraiiteeing  a  through  rate,  ware  given 
tbe  right  to  designate  tha  route  beyond 
their  own  terminals.  KetwrMd  and  re- 
Bianded  with  instructions  to  dismiss  the  bill, 
t-     See  ume  oaoe  below,  132  Fed.  S29. 

*  *  Btatament  by  Mr.  JnaUea  Faekhaflit 
llMaa  are  appeal*  from  ordera  or  decrees 
ti  tiia  idrcuit  court  of  the  United  Btates 
for  the  southern  district  of  California,  in 
prooeadingB  wherein  that  court  affirmed, 
and  ordered  to  be  mforoed,  the  determina- 
tl<»  of  the  Interstate  Commerce  Commie- 
eion,  relating  to  the  above-named  railroad 
aompanies,  directing  them  to  desist  from 
maintaining  or  enforcing  a  mla  adopted  by 
tiwm  and  pertaining  to  sbippen  of  oranges 
and  other  citnia  fruits  In  sontbem  Cali- 
fornia, whereby  those  ahlppera  were  denied 


thdr  aU^vd  right  of  daslgnatlug  tlie  rootM 
lor  tbe  transportation  of  their  property 
from  California  to  the  Eastern  marketa, 
under  a  tariR  of  through  rates,  am  mentioned 
in  the  ordara  or  decrees. 

The  proceeding  in  ea^  case  was  com-g 
meneed  before  tbe  Commission  under  llS 
13,  14,  and  16  of  the  interstate 'commeree* 
aet  (24  Stat,  at  U  8TS,  chap.  104,  U.  8. 
Comp.  Stat  1901,  pp.  3164-31fl6,l  by  the 
filing  of  a  petition  with  the  Commission, 
on  the  part  of  certain  corporations  of  the 
state  of  California,  called  the  Consolidated 
Forwarding  Company,  and  the  Southern 
California  Fruit  Bzehange,  engaged  in  tbe 
busineis  of  shipping  oranges  and  other  cit- 
rus fruit  from  southern  California  to  tbe 
Eastern  marlLsts.  The  proceeding  was  con- 
tinued in  the  circuit  court  under  |  10  of 
tba  aeL  Tbe  petition  diarged  the  railroads 
with  various  violatlcms  of  the  interatato 
oomnwree  act,  including  specially  the  agree- 
ment for  "ranting,"  hereinafter  set  forth, 
and  asked  the  Commission  to  enjoin  such 
companies  from  any  farther  violation  of  tha 
M)t.  Tlia  companies  put  in  answers  to  tbe 
petition,  denying  its  material  averments. 

Testimoi^  was  then  taken  before  the 
Commission,  and  the  following,  among  other 
facts,  were  shown; 

The  through  tariff  of  rates  from  Cali- 
fwnia  to  the  East,  with  the  right  of  rout- 
ing, which  had  been  agreed  upon  betweoi 
the  otKnpaniea  complained  of  (hereinafter 
called  the  Initial  carriers)  and  their  East- 
em  connections  regarding  the  orange  and 
other  citrue  fruit  transportation,  was  in 
force  January  1,  1000,  and  these  proceed- 
ings were  commeuced  February  20,  1900. 
Before  the  adoption  of  the  rule  for  routing, 
there  had  been  among  the  Eastern  conneo- 
ticots  of  the  initial  carrier*  under  the 
through  joint  tariff  rates  then  existing, 
the  greatest  rivalry  to  obtain  the  Colifor* 
nia  fruit  freight  business ;  and  this  rivalry 
led,  on  the  part  of  the  connecting  carriers, 
to  a  system  of  rebates  from  the  through 
tariff  rates,  which  was  a  dear  Tlolation  of 
the  commerce  act,  and  was  demoralizing 
in  every  way  to  honeat  bualaeas.  Indeed, 
the  president  of  on*  of  complainants  be- 
fore tha  Commission  admitted  that  his  com- 
pany (the  Southern  California  Fruit  Es- 
chonga)  had  in  tour  years  received  rebates 
to  an  amount  of  over  (174,000.  The  prao- 
tice  had  become  so  general  that  the  ship- 
pers came  to  regard  a  r^ute  as  part  of  the 
legitimate  returns  from  the  orange  busi- 
ness. Among  those  who  parUeipated  in  thti 
^■tem  of  rebates  were  wbat  is  tormed  tbcA 
oar  line  aompanies,  which  were  inearporat«dS 
oompnniaa  •owning  ears  in  which  the  fruit* 
was  pncxed,  described  as  ventilator  or  re- 
frigerator    ears,     which    war*    peculiarly 
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kdApted  to  tii«  ourioge  of  the  fruit,  and 
were  hired  by  the  initial  carriers  bec&uie 
they  did  not  want  to  own  equipment  can 
which  they  could  keep  in  Bervice  only  part 
of  the  year,  while  the  car  companies  could 
use  the  care  for  other  purposes  in  other 
parts  of  the  United  States  when  the  orange 
transportation  was  over.  These  car  com- 
paniBB  made  arrangemeDts  with  the  connec- 
tions of  the  Initial  carrier  east  of  Chicago 
ftud  New  Orleans,  by  which  a  certain  bonus, 
varying  from  $10  to  $40  per  car,  was  given 
the  car  line  companies,  in  consideration  of 
the  ear  being  routed  over  the  line  paying 
the  bonus,  a  part  of  the  bonus,  varying 
from  a  quarter  to  a  half,  being  usually 
turned  over  to  the  shipper  by  the  car  oom- 
pany,  for  the  privilege  allowed  the  latter 
of  routing  the  shipment. 

The  initial  carriers  form  two  syHtams, — 
me  called  the  Southern  Pacific  System, 
«nd  the  other  the  Santa  V6  System. 
^niere  are  numerous  points  ot  Junction  on 
these  lines  of  the  defendants,  where  connec- 
tion is  made  with  other  carriers,  and  at 
their  termini  in  Chicago,  Ogden,  and  New 
Orleans  such  connection  is  made,  and 
through  lines  are  formed  orer  which  the 
dtnu  fruit  is  transported  to  practically 
all  the  markets  of  the  United  States. 
The  two  systems  are  the  only  ones  which 
reach  tbe  section  of  country  where  the 
orange  industry  in  Southern  California  ex- 
ists, and  they  about  equally  divide  the  trans- 
portation of  the  oranges  therefrom.  The 
Commission  said  the  evidence  vras  nnaatis' 
factory  as  a  basis  for  a  conclusion  whether 
the  initial  carriers  pooled  their  citrus  fruit 
traffic  or  divided  tjie  earnings  therefrom; 
and  it  therefore  retuned  such  question  for 
further  bearing  and  investigation. 

Prior  to  January,  1900,  the  rebates  by 
the  Eastern  companies,  already  referred  to, 
had  become  so  great  and  demoralizing  that 
the  initial  carriers  at  length  determined  to 
try  and  crush  the  whole  thing.  The  con- 
necting carriers  were  theroaeives  dissatia- 
^fled  with  this  state  of  things,  but  each  felt 
Jit  necessary  in  order  to  compete  with  the 
■  others.  It  had  been*aa3umed  that  the  car 
line  companies  were  not  common  carriers, 
and  were  not  within  the  commerce  act,  and 
therefore  they  were  more  ready  to  indulge 
In  the  practice  of  getting  rebates  whenever 
th«T  could,  and  paying  part  of  the  amount 
to  the  shippers  for  giving  them  the  right 
to  route  the  shipment.  Prior  to  the  adop- 
tion of  the  through  rate  tariff  with  this 
rule  under  discuasion,  the  ahippera  had  been 
permitted  by  the  initial  carriers  to  control 
tlw  routing  of  the  freight,  and  also  to  divert 
it,  •»  route,  from  the  destination  point 
named  in  the  bill.  In  order  to  stop  the 
bating  on  these  joint  through  rates  it  i 


proposed  to  agree  upon  a  through  rata 
tariff,  to  be  assented  to  and  accepted  by 
the  railroads  interested  in  the  fruit  trans- 
portation, or  by  as  many  of  them  as  pos- 
sible, with  the  rule  in  question  to  form  part 
of  the  agreement.  Such  a  tariS  agreement 
was  made  between  some  of  the  roada  (and 
subsequently  assented  to  and  Joined  in  i>y 
most  of  the  roads)  and  filed  with  the 
Commiasion,  for  the  transportation  of 
oranges  and  other  citrus  fruit  from  South- 
em  California  at  $1.26  per  hundred  pounds, 
to  practically  all  points  east  of  the  Missouci 
river.  The  tarifl  agreed  upon  by  the  oom- 
panies  contains  the  rule  complained  of, 
which  is  part  of  such  agreement,  end  by  It 
the  initial  carriers  agreed  to  guarantee  the 
through  rates  to  the  shipper,  but  only  on 
the  following  condiUons: 

"In  guaranteeing  the  through  rata 
named  herein,  the  absolute  and  unquali- 
fied right  of  routing  beyond  its  own  tor* 
minal  is  reserved  to  Initial  eairier  giving 
the  guaranty.  In  accordance  with  this 
rule,  agents  will  not  accept  shipping  ordan 
or  other  documents,  if  routing  instTUcti<nM 
are  shown  thereon.  Neitlier  will  agents  ac- 
cept verbal  routing  instructions." 

Another  rule  reads: 

"Initial  carrier  will  route  each  cor  from 
point  of  origin  ba  point  of  destination,  and 
diversions  in  transit  will  not  be  permitted 
except  by  consent  of  initial  carrier,  who 
will  thereupon  deaignate  new  routing  wliea 
diversion  necessitates  change  therein."         ^ 

Notwithstanding  the  rule  thus  published^ 
in  r^:ard  to*TOuting,  the  initial  carriers* 
generally  thereafter  permitted  the  shippers 
to  route  the  cars  containing  their  fruit 
as  they  desired.  The  right  to  divert  freight 
from  the  destination  point  or  route  named 
in  the  bill  of  lading,  and  before  the  freight 
reached  the  billed  destination,  had  been 
exercised  generally  by  shippers,  and  had 
been  allowed  by  the  carriers  throughout  the 
country,  and  the  prtctice  was  r^arded 
of  value  to  the  shippers,  as  It  enabled  them 
sometimes  to  realize  higher  prices  than  they 
otherwise  might  if  the  freight  were  con- 
tinued to  the  original  destination.  This  di- 
version by  the  ahippcrs  also  continued  to 
be  generally  allowed. 

The  reason  for  the  rule,  reserving  to  the 
initial  carrier  this  right  Ut  route  the  traffic, 
is  stated  to  have  been  because  it  enabled 
the  initial  carricra  to  secure  the  discontin- 
uance of  the  practice  of  paying  rebates- 
Sinee  the  adoption  of  that  rule  the  rebates 
which  had  been  paid  to  shippers  and  to 
owners  of  car  lines  were  discontinued,  and 
the  Commission  says  there  is  no  evidence 
that  the  practice  has  been  resumed.  They 
were  discontinued  for  the  obvious  reason 
that  the   shippers   could   not   control   the 
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ront^  and  hence  It  would  be  dmIgbs  for  the 
Eastem  railroad  eompany  to  pty  the  ship- 
pers or  Ute  car  line  eompanlea  rebates  on 
freight  the  Eastern  companj'  might  not 
leeeife,  and  which  the  initial  carrier  alone 
bad  the  routing  of.  Ab  soon  as  the  routing 
wa«  agreed  upon  end  the  through  tariff 
ntee  fixed,  the  Eastern  connections  had  to 
do  buBliKss  with  the  initial  earriers  instead 
of  the  ear  company  or  the  shipper.  The 
•hippera  prepay  or  guarantee  freight  charges 
to  destination.  The  initial  carrier  doe*  not 
aaaume  liability  from  damage  resulting  from 
a^llgenee   of  any  cxmnecting  line. 

The  Commission  (the  chairman,  Ur.  Com. 
mEssioner  Knapp,  dissenting)    ordered  the 
defendants  to  cease  from  exacting  from  the 
■hlppers  the  right  to  themselves  make  the 
Toute  which  the  freight  should  take.     The 
p'ound  taken  by  the  Commission  was  that 
•ueh  routing  by  the  initial  carriers  sub- 
jected the  shipperB  to  undue,  unjnet,   end 
^unreasonable   prejudice   and   disadvantage, 
2  And  gave  to  the  carrier  an  undue  and  im- 
•  reasonable  preteience  and  advantage,  and 
was  a  violation  of  the  3d  section  of  the  act 
The  initial   carriers,  believing  the   Com- 
IDiBBi<Hi  had  erred  in   its   decision,  refused 
to  obey  the  order  which  it  made,  and  there- 
upon  the  Commission,  pursuant  to  the  16th 
■eeUon  of  the  act,  filed  its  bill  in  the  dr- 


The  bill  thus  filed  by  the  Conuniseion 
was  demurred  to  by  the  defendants,  and  the 
demurrer  was  overruled.     I2S  Fed.  EBS. 

The  railroad  oompaniea  then  answered, 
•nd  the  case,  after  the  taking  of  further  evl- 
deoM,  eame  up  for  final  hearing,  when  Oie 
order  of  the  Commission  was  affirmed  and 
directed  to  be  enforced  (132  Fed.  629), 
although  the  circuit  court  put  the  affirm- 
ance on  the  ground  that  the  agreement  as  to 
routing  showed  that  there  was  a  violation 
of  f  fi  of  the  interstate  commerce  aot,  in 
that  such  agreement  amounted  to  a  contract 
or  combination  for  the  pooling  of  freights. 
The  court  passed  upon  no  other  question 
raised  In  the  case.  A  very  full  statement 
of  beta  is  contained  in  the  report  in  132 
Fed.  eupro. 

A  motion  was  made  for  a  enpersedeaa 
pending  the  hearing  of  this  appeal,  which, 
for  the  reasons  stated  in  the  opinion  of  the 
eticuit   court,   was   denied.     137    Fed.   006. 

JfMere.  Maxwell  Erarts,  Robert 
IhulAp,  B.  a.  ZxMWtt,  Thoma*  J.  Sortoti, 
•ad  Qardin«r  Lathrop  for  appellants. 

ifewr*.  L.  A.  BIuaTer  and  Joaepb  H. 
Oall  for  appellee. 


*Hr.  Justice  Peefcha^,  aft«r  making  the* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

Although  there  are  separate  proceedings 
in  these  various  cases,  the  quesUon  arising 
in  all  is  identical,  and  the  cases  will  here- 
after he  spoken  of  as  if  there  were  but  one 
proceeding  before  the  court.  The  single 
question  presented  is,  Has  the  carrier  that 
takes  the  fruit  from  the  shipper  in  Cali- 
fornia the  right,  under  the  facte  herein, 
to  insist  upon  the  rule  permitting  such  car- 
rier to  route  the  freight  at  the  time  it  Is 
received  from  the  shipper  T 

The  Commlssioa  has  decided  that  the 
carrier  has  not  the  ri^t,  and  that  the  rule 
denies  to  shippers  the  use  of  their  trana- 
portation  facilitiea,  which  such  shippers 
are  entitled  to,  and  that.  In  ite  application 
by  the  initial  carriers  to  the  fruit  trafflo, 
the  shippers  are  subjected  to  undue,  unjust, 
and  unreasonable  prejudice  and  disadvanr 
toge,  and  the  carriers  are  given  an  undue  ^ 
and  unreasonable  preference  and  advantage,  >e 
If  this  be  the  necessary  effect  of  the  rule,* 
it  may  be  assumed  to  be  a  violation  of  | 
3  of  the  Interstate  commerce  act,  and  the 
Oommissloa,  therefore,  rightly  ordered  the 
carriers  to  desist  from  observing  it. 

By  I  16  of  the  act,  the  drcuit  oourt  Is 
given  authority  to  enforce  "any  lawful  order 
or  requirement  of  the  Commlasion."  If  the 
order  be  not  a  lawful  one,  the  court  is  with. 
out  power  to  enforce  It  Whether  or  not 
such  order  was  lawful  is  the  matter  to  be 
determined. 

The  Commission  does  not  And  that  any 
contract  existed  between  the  initial  carrier 
and  ite  Eastern  connections  to  bill  the  fruit 
according  to  certain  proportions  among  the 
connecting      railroads.    The      Commissloii 

"The  situation  warrants  the  inferenet^ 
however,  that  these  two  initial  earriera  or 
systems,  connecting  with  other  earriers  at 
various  points,  and  they,  in  turn,  connect- 
ing with  numerous  other  carriers,  as  shown 
the  tariff,  are  able,  by  acting  in  concert, 
and  routing  as  they  see  fit,  to  only  send 
trafHc  over  the  roads  of  euch  earriers  as 
fulfilled  an  agreement  to  refrain  from  mak- 
ing any  rate  concession  to  the  shippers,  and 
some  influence  of  like  character  could  doubt- 
less be  exerted  by  them  upon  the  car  lines 
which  are  also  hereinafter  referred  to." 

Such  statement  simply  shows  that  U 
any  Eastern  railroad  with  which  an  agree- 
ment for  joint  through  rates  existed  should 
give  rebates  on  the  joint  through  rate  tar- 
iff,  thus  carrying  freight  below  the  rates 
agreed  upon  as  the  through  rate  tariff,  that 
road  would  not  get  the  freight. 

e  nothing  in  the  initial  earriei  en- 
deavoring to  maintain  the  rates  agreed  up- 


D,Bi:izea3,GOOgle 


SS  BUPSZMB  COURT  BBFOBTEB. 


Oat.  Iku, 


•a  M  ft  tbiougli  nU  tuiff,  uid  tliercb; 
|ir«veiitln^  the  p^Ting  ol  rebates,  whicb  in 
itMlf  is  »  TloUtion  of  tha  act  Th«  act 
Mpedallj  piohibita,  in  the  Stli  KCtion,  any 
alteration  of  Uie  rate*  agreed  upon,  in 
favor  of  anj  person  or  pereona.  There  Is 
no  finding  that  there  hat  in  faet,  as  a  re- 
sult of  the  rule,  been  any  diBcrimination  or 
unjust  action  as  between  the  Initial  car- 
driers  and  the  ahippers  themselves,  and  there 
JJ  la  no  evidence  that  any  was  ever  practised. 
•  •  In  the  examination  of  the  rule  It  is  well 
to  bear  In  mind  the  situation  of  the  com- 
panies and  the  business  at  the  time  of  its 
adoption.  It  Is  fully  set  forth  in  the  fore- 
going stateioent  of  facta.  The  payment  of 
tlie  rebatea  was  a  shame,  and  was  in  truth 
nnaatisfaatoi7  to  all  the  railroads,  beside* 
being  plainly  a  Tinlation  of  the  oonuneree 
apt 

We  think  there  la  nothing  in  the  act  whldi 
dearly  prohlbita  the  roadx  from  adopting 
tiie  rule  in  question.  The  decision  turns 
upon  the  eonstruotion  of  a  statute  whieh 
at  least  does  not  in  terms  prohibit. 

In  oaaea  such  as  this  a  oourt  Is  bound 
to  oonsider  the  bearing  of  the  result  of 
either  oonstraction  upon  the  general  pur- 
poses of  the  act  In  enacting  the  commerce 
act  this  oourt  has  stated  that  the  object 
of  CongreBS  was  to  facilitate  and  promote 
eommeree  by  the  adoption  of  regulations 
to  make  ehaiges  for  transportation  just  and 
reasonably  and  to  forbid  undue  and  unrea- 
scalable  prefereaoBs  or  discriminations. 
feoM  a  P.  B.  Oo.  T.  /nierstale  CommerM 
aommifion,  102  V.  S.  197,  40  L.  ad.  940, 
S  Inters.  Com.  Bep.  406,  16  Sup.  Ct.  Hep. 
000. 

The  importance  of  the  rule  in  this  ease, 
BO  far  as  the  shipper  is  conoemed.  Is  not 
•o  great  as  la  its  importance  to  tiie  rail- 
roads in  preventing  rebates.  If  the  right 
of  routing  be  loolced  at  alon^  without  any 
connection  with  the  claimed  right  of  divert- 
ing the  freight,  the  role  Iteelf  would  be  gen- 
erally of  little  Importance  to  the  shipper. 
In  all  probability  the  freight  gets  to  Its 
destiuation  when  routed  by  the  carrier  as 
early  as  If  routed  by  the  shipper,  and  in  that 
event  the  particular  route  taken  is  not 
very  important  to  the  latter.  The  evidence 
before  the  circuit  court  shows  that  the 
routing,  when  done  by  the  carrier,  was  fair- 
ly apportioned  among  the  Eastern  conneo- 
tions,  having  an  eye  to  good  service  and  ex- 
pedition, and  the  roads  that  Uie  routing 
was  done  over  were  the  best  roads  In  the 
country;  the  roads  that  have  been  elimi- 
Itated  were  the  roundabout  roads  i  there 
were  no  roads  that  were  Insolvent,  so  far  as 
known  by  the  witnesses.  Now,  as  the  fact 
appears  that  the  actutl  routing  is  genemlly 
conceded  the  shipper,  and  also  his  request 


for  a  diversion  allawed,  there  is  nothing  Is  ■• 
the  mere'right  of  routing  by  the  compa-F 
nles,  separate  from  other  facts,  of  which  the 
shipper  can  properly  complain.  The  Com- 
mission  says  it  does  not  distinctly  appear 
In  testimony  that  a  delivery  by  a  particular 
terminal  road  has  been  denied  in  any  par- 
ticular ease,  yet  the  manifest  evil  resnlta 
of  an  arbitrary  application  of  the  rule  must 
be  CMuideTed  in  determining  its  legality. 
If  there  is  no  such  arbitrary  application, 
we  do  not  agree  that  the  rule  itself  is  to 
tie  held  illegal  beoaose  a  violation  of  the  aet 
may  be  committed,  while  the  evidence  la 
that  none  in  fact  was  committ«d.  It  does 
appear  that  the  mere  azistenee  of  the  right 
to  route  on  the  part  of  the  company  lias 
ended  the  practice  of  rebating.  But  the 
opportumly  to  obtain  rebates  on  the  part 
of  the  shipper  Is  surely  not  a  ground  for 
action  by  the  Commission  or  by  the  court. 
Of  course,  If,  in  attempting  to  cut  off  re- 
bates, there  is  a  vlolaUon  of  the  act,  the 
aet  must  be  followed,  and  that  means  of 
prohibiting  than  must  be  aband<»ed. 
Courts  may  well  loolc  with  some  d^ree  of 
oare  before  so  construing  a  statute  which 
confessedly  does  not  in  terms  so  provide,  as 
to  prohibit  sudi  a  rule  on  the  ground  that 
it  would  be  a  violation  of  the  atatuta.  We 
are  of  opinion  that  the  rule  is  not  a  viola- 
tion thereof. 

It  Is  oonoeded  that  the  differant  railroad* 
forming  a  continuous  line  of  road  are  free 
to  adopt  or  refuse  to  adopt  joint  through 
tariff  rate*.  The  commerce  act  reet^niws 
such  right,  and  provides  for  the  filing,  with 
tlie  Commission,  of  the  through  tariff  ratd*, 
as  agreed  upon  between  the  companies. 
The  whole  question  of  joint  throng  tariff 
rates,  under  the  provision*  of  the  act,  is 
one  of  agreement  between  the  oompanieS; 
and  th^  may,  or  may  not,  enter  into  It,  as 
they  may  think  their  interests  demand. 
And  it  is  equally  plain  that  an  initial  cai^ 
rier  may  agree  upon  joint  through  ratea 
with  one  or  several  connecting  carrier*, 
who,  between  each  other,  might  be  regard- 
ed as  competing  roads. 

It  is  also  undoubted  that  the  common  car- 
rier need  not  contract  to  carry  beyond  it* 
own  line,  but  may  there  deliver  to  the  nezt^ 
succeeding  carrier,  and  thus  end  its  reepon-g 
■tbility,*aad  charge  its  local  rate  for  the> 
transportation.  If  It  agree  to  transport  be- 
yond its  own  line.  It  nay  do  so  by  sudt 
lines  as  it  chooses.  Atchivm,  T.  <t  8.  F, 
ft.  Oo.  V.  Demw  S  V.  0.  B.  Oo.  110  U.  B. 
067,  28  L.  ed.  291,  4  Sup.  CL  Bep.  185; 
Louiwille  <fi  V.  £.  Co.  v.  Wert  Ooatt  Vaoot 
fitoree  Co.  193  U.  B.  483,  4B  L.  ed.  IISS, 
26  Sup.  Ct.  Eep.  746.  This  right  ha*  not 
been  held  to  deptnd  upon  whether  the  origl* 
nal  carrier  agreed  to  be  liable  for  the  de> 
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fault  of  tha  oonneoting  Mirier  afUr  tiw  [ 
goods  an  deliverad  to  inch  aonnecUiig  on-  > 
riar.  As  tha  earriei  is  not  boimd  to  make 
»  tliToagb  contr&et,  it  cah  do  so  upon  saeh 
terms  as  it  may  agree  upon;  at  least,  so 
long  as  they  are  reasonable  and  do  not  other- 
wise violate  the  law.  In  this  case,  the 
initial  carrier  guarantees  the  through  rate, 
bnt  onlj  on  condition  that  it  has  the  rout- 
ing. It  was  stated  by  the  late  Mr.  Justice 
Jaickson  of  tbis  court,  when  circuit  judge, 
in  the  esse  of  Interttate  Commeroe  Com- 
miition  T.  Baltimore  d  0.  R.  Co.  3  Inters. 
Com.  Rep.  192,  43  Fed.  37,  bji  follows: 

"Subject  to  the  two  leading  prohibitions 
that  their  charges  shall  not  be  unjust  and 
tinreasonable^  and  that  thc^  shall  not  un- 
justly discriminate,  so  as  to  give  undue  pref- 
erence or  advantage,  or  subject  to  undue 
prejudice  or  disadvantage  persons  or  traffic 
■imilarly  dreumstanced,  the  act  to  regulate 
eommerce  leaves  common  carriers  as  they 
were  at  common  law,  free  to  make  spe- 
tfal  contracts  looldngto tbelneieaseoftbelr 
business,  to  olasai^  their  traffic,  to  adjust 
and  apportion  their  rates  so  as  to  meet  tbe 
necessities  of  commerce,  and  generally  to 
manage  their  Important  interests  upon  tbe 
same  principles  which  are  recognised  as 
sound,  and  adopted  in  other  trades  and  pnr- 

This  statement  was  approved  by  this 
eourt  in  Oinomiutti,  S.  0.  d  T.  P.  R.  Co.  j. 
Intwatate  OomoMros  Oommittion,  102  U.  B. 
194-197,  4D  L.  ed.  B35,  939,  S  Inters.  Com. 
Sep.  391.  10  Sup.  Ct  Bap.  TOO. 

Having  this  right  to  agree  on  a  Joint 
through  tariff  on  terms  mutually  satisfac- 
tory, we  cannot  find  anything  In  the  com- 
Biarce  act  which  forbids  tbe  agreement  with 
such  a  ocmdition  therein  as  to  routing 
It  is  said  that  tbe  Oth  section,  properlj 
Mnstrued,  prohibits  such  condition.  We 
eonlees  our  inability   to   find   anything   In 

lethat  section  which  does  so. 

P  *  Tbe  fact  that  the  rat^  when  agreed  np- 
ao,  must  be  flled  with  the  Commission,  and 
made  public  by  the  common  carriers  when 
directed  by  the  Commission,  does  not  pre- 
vent the  adoption  of  an  agreement  for  a 
through  rato  tariff  with  the  condition  as 
•tat«d.  Nor  does  the  provision  granting 
power  to  the  Commission  to  prescribe  forms 
of  sebedules  of  rates,  as  provided  for  in  tbe 
Oth  eeetion,  have  any  such  effect  Where 
there  is  an  agreed  through  rate  tariff,  and 
as  part  of  such  agreement,  which  is  joined 
in  by  several  railroads,  the  right  to  routs 
cars  is  reserved  to  tbe  initial  carrier,  w« 
do  not  think  that  the  shipper,  by  virtue  of 
the  Oth  saeUon,  has  the  right  to  ignore  the 
eondition  which  Is  part  of  the  agreement 
under  which  tbe  thiooj^  rato  Is  made  and 
la  guaranteed. 


We  cannot  see  that  the  rule  violates  the 
8d  section  of  the  teL  All  the  facta  referred 
to  by  the  Commission  are  nothing  but  state- 
ments as  to  how,  under  such  a  rule,  there 
might  occnr  a  violatim  of  that  section,  but 
we  find  nothing  in  the  facts  stated  by  the 
Commission,  showing  that  such  violation 
had  occurred.  In  truth,  the  companies 
did  not  always  even  enfonce  the  rule;  atill 
less  did  they  discrimimito  sgainst  shippers 
or  in  favor  of  carriers.  On  the  contraiy, 
the  C(»nmission  stated  that  "Vhile  the  Ini- 
tial carriers  do  not  always  routo  as  request- 
ed by  the  shippers,  they  generally  comply 
with  their  request."  The  mere  faUure  to 
do  so  does  not,  however,  prove  a  violation 
of  tha  section. 

The  right  to  routo  is  also  oomplained  ot 
because  tha  nlle  confined  it  to  the  fruit 
business,  and  therefore  it  was,  as  contend- 
ed, a  diwrimination  against  those  engaged 
In  It  or  against  the  trsJBo  itself.  The 
transportation  of  this  fmit  is  a  special 
business;  large  interests  are  involved  in  It, 
and  particular  pains  are  taken  to  transport 
it  as  speedily  as  possible.  With  r^;ard  to 
all  other  frdght  it  has  substantially  noth- 
ing in  oommon.  The  eases  are  wholly  un- 
like, and  there  has  been  no  proof  or  com- 
plaint as  to  rebates  being  given  in  eooneo- 
tion  with  other  freight,  and  the  witnesses 
for  the  railroad  stato  if  there  were  any  evi- 
dence  or  complaint  of  snob  rebates,  tbe« 
same  rule  as  to  *  roating  would  be? 
immediately  adopted.  As  has  been 
said,  there  is  no  pretense  of  discrimi- 
nation under  this  rule  between  tbe  shippers 
of  freight  themselves,  rhere  seems  to  be 
unanimous  agreement  that  all  shippers  are 
treated  alike  and  are  granted  the  same 
privileges,  and  tbe  routing  Is  generally  ao- 
corded  them.  It  is  the  power  to  route, 
which  rests  with  the  initial  oarrier,  that 
really  talus  away  the  motive  for  a  rel>ato 
in  the  manner  indicated,  and,  Uierefore,  the 
granting  of  the  request  of  tbe  shipper  as 
to  a  particular  routo  may  be,  and  is,  gen- 
erally conceded  without  danger  that  the 
rebate    business    may   be    again    practised. 

The  important  facta  that  control  the 
situation  are  that  the  carrier  need  not  agree 
to  carry  beyond  its  own  road,  and  may 
agree  upon  joint  through  tariff  rates  or 
not,  as  seems  best  for  its  own  interests. 
Having  these  righto  of  contract,  tbe  carrier 
may  make  such  terms  as  it  pleases;  at  least, 
so  long  as  they  are  reasonable  and  do  not 
otherwise  viotato  the  law.  We  think  the 
routing  rule  is  not  unreasonable  under  the 
facts  herein,  and  that  it  does  not  violate 
the  3d  section  of  the  act. 

Beoaose  opportunities  for  the  violation  of 
the  aot  may  occur  by  reason  of  tbe  rule 
is  no  ground  for  holding,  as  a  mattor  of 
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law,  tlut  Tiolatioiu  mtut  acenr,  and  that 
the  role  Itielf  is  therefore  ill^al.  We  are, 
eonsequently,  unable  to  eoncnr  in  the  view 
bdcea  bj  the  Commiuion  that  the  role 
Tiolatea  the  3il  Kction  of  the  act. 

Upon  the  proceeding  before  the  dreiiit 
eonrt,  that  court  did  not  paea  upon  the 
question  decided  hj  the  Conunisaion,  bat 
held  that  the  routjng  rule  agreed  to  between 
the  Initial  carrier  and  the  various  Eaatem 
eompanlea,  and  forming  a  part  of  the  sub- 
sequent joint  through  tariffg  which  were 
filed  with  the  CommtBrion,  was  In  itself  a 
contract  or  combination  for  the  pooling  of 
freights. 

The  defendants  objected  that  the  drcult 
Mart  had  no  authority  to  decree  the  en- 
forcement of  the  order  upon  any  other 
^ground  than  that  taken  by  the  Commisaian 
la  itself.  We  think  that  the  eouTt  was  not 
•  confined  to  thoee  grounds,  and  if  it*found 
the  rule  was,  ia  itself,  for  any  reason  Itlo' 
gal  as  a  violation  of  the  act,  the  order 
might  be  ralid  and  be  a  lawful  order,  al- 
though the  Conunission  gsTe  a  wrong  rea- 
son for  making  it  It  it  held  the  rule  to 
be  a  violation  of  one  section,  the  order  to 
desist  might  be  valid  1^  Instead  of  tlie  seo- 
tion  named  by  the  Commiaeion,  the  court 
should  find  that  the  rule  was  a  violation 
of  another  section  of  the  act.  All  the  facts 
being  brought  out  before  the  Commission 
or  the  court,  the  court  oould  decide  whether 
the  order  was  a  lawful  one,  without  being 
confined  to  the  reasons  stated  by  the  Com- 
mission.       We   therefore    look   to    see   tha 


on  the  joint  through  tariff.  Although, 
under  the  previous  through  rate  tariff, 
these  rates  had  been  aacretly  cut  by  the 
Eastern  connections  of  the  Initial  carriers, 
yet,  when  the  routing  rule  was  agreed  to  aa 
part  of  the  through  rate  tariff,  these  re- 
bates ceased.  Hence,  as  the  court  said, 
the  purpose  of  the  rule  waa  undoubtedly  to 
maintain  the  through  rate  tariff,  and  that 
it  was  effectual.  But  the  court  held,  as 
a  result,  that  this  routing  provision,  being 
part  of  the  through  rate  tariff  agreed  to 
by  the  various  Eastern  roads,  made  a  con- 
tract among  those  roada  for  the  pooling 
of  freighte  on  competing  railroads  within 
the  meaning  of  |  6  of  the  commerce  act. 
It  held  that  it  was  not  necessary,  in  order 
to  form  a  pool,  in  violation  of  that  section, 
that  the  contract  or  agreement  should  fii 
the  percentages  of  freight  tiie  several  rail- 
roads were  to  receive,  or  that  the  rail- 
roads should  know  in  advance  what  the  per- 
centages should  be;  that  it  was  sufficient 
to  constitute  a  pool  if  the  contract  or  agree- 


ment provided  for  ipedal  means  or  agendes 
for  apportioning  freights,  which  would 
deattoy  tha  rivalry  which  would  otherwise 
exist  between  the  competing  railroads;  and 
an  agreement  by  which  the  apportionment 
waa  left  to  the  will  of  the  initial  earria 
accomplished  that  purpose  as  effectually 
as  though  deflnito  percentages  were  lized 
In  the  contract;  that  defendant's  plan  toia 
maintain  through  rates'through  the  opera-iP 
tion  of  the  routing  rule  necessarily  destroyed 
oompetltion,  and  the  adoption  of  the  roat- 
ing  rule  put  the  shippers  in  a  position 
where  their  patronage  could  not  possibly  be 
oompeted  for  by  Uw  defendant's  Gastem 
ooonectioni. 

Thus  the  mere  fact  that  the  initial  eaT> 
rier  was  granted  by  this  through  tariff 
agreement  the  right  to  route  the  freight 
was  held  to  result  in  the  formation  of  a 
pool,  in  violation  of  the  &th  section  of  the 
aob  There  waa  no  other  agreement  proved 
in  the  case.  It  ia  stated  by  the  Commission 
that  the  shipments  are  forwarded  by  the 
initial  ourier  so  as  to  give  certain  per- 
centages of  the  trafflo  to  eonnecting  lines. 
At  the  same  time  the  Commission  finds  that 
initial  carriers  generally  comply  with  the 
requests  of  the  ahippers  to  routo  the  freight 
as  desired.  The  suhstance  of  the  report 
of  the  Commiaslon  is,  therefore,  that  there 
is  a  certain  percentoge  of  the  traffic  given 
the  connecting  carriers  when  there  is  no  ra> 
quest  (or  routing  given  by  the  shippers. 
It  amounts  to  the  giving  of  fair  treatment 
to  the  eonnecting  carriers.  It  is  true  tha 
Commission  calls  this  a  tonnage  pool  be- 
tween the  connecting  carriers,  to  which  the 
initial  carriers  give  effect  by  their  routing 
arrangement,  and  that  ite  object  waa  not 
so  much  to  prevent  rebates,  which  waa  but 
an  incident,  as  to  affect  the  tonnage  division. 
We  are  of  opinion,  however,  that  the  evi- 
dence is  substantially  one  way,  and  that 
is,  that  the  arrangement  for  routing  waa 
to  break  up  rebating,  and  that  it  has  been 
accomplished.  The  evidence  before  the  cir- 
cuit court  was  to  the  effect  that  there  waa 
no  agreement  whatever  with  the  eastern  con- 
nections that  any  of  them  should  have  any 
particular  proportion  of  the  freight,  but  the 
Bastem  roads  entered  into  the  routing 
agreement  because  th^  were  satisfied  that 
it  would  be  better  that  the  then  piesent 
practice  of  rebating,  and  they  thought  that 
they  would  get  a  fair  share  of  the  business; 
or,  in  other  words,  would  bo  fairly  treated 
by  the  initial  carriers,  who  gave  them  to 
understand  that  they  would  be  so  treated. 
The  tonnage  pool  waa,  as  the  witnesses  said,^ 
a  myth;  and  it  was  testified  to  that  there|g 
'  was  not  one  of  the  Bastem' companies  that* 
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bi«ir  «li&t  percentage  of  tbe  yrhole  baalncM 
titkt  eompanf  aecurad.  They  simply  knew 
Uist  tbe  through  rates  were  malntniDed 
under  the  aperation  of  the  routing  agret>- 
meut  uid  that  rebating  ceased;  and  tbej 
were  satisfied  with  the  maiuier  of  their 
treatment  by  the  initial  carrier. 

The  circuit  court,  in  order  to  arriv 
its  result,  necessarily  treated  the  connect- 
ing carriers  as  rival  and  competing  truu- 
portation  lines  for  this  freight,  and  assumed 
that  between  these  lines  there  would  ex- 
ist, but  for  the  routing  agreement,  a  com- 
petition for  the  fruit  transportation  which 
could  not  be  extinguished  by  any  agree- 
ment as  to  routing,  as  a  condition  for  mak- 
ing through  tariff  rates;  that  as  com- 
petition was  destroyed  by  this  rule,  it  wan 
idle  to  say  that  such  result  was  not  intend- 
«d  by  the  defendant,  and  so  it  was  held  that 
the  aarrying  out  of  tlie  routing  agreement 
violated  the  act 

We  think  these  various  roads  were  real- 
ly not  competing  roads  within  the  meaning 
of  the  6tli  section  of  the  commerce  act,  when 
the  facts  are  carefully  examined.  That 
act  recognizes  the  right  of  the  carriers  to 
agree  upon,  and  provides  for  the  publication 
of,  joint  through  tariff  rates  between  contin- 
nona  roads,  on  such  terms  as  the  roads  may 
dioose  to  make,  provided,  of  course,  the  rates 
are  reasonable,  and  no  discrimination  or 
other  violation  of  the  act  is  practised. 
The  initial  carrier  did  not,  on  its  line, 
reach  the  Eastern  markets,  but  it  reached 
various  connecting  railroads  which  did 
reach  those  markets.  The  initial  carrier 
had  the  right  to  enter  into  an  agreement 
for  joint  through  rates  with  all  or  any  one 
of  these  connecting  companies,  though  such 
companies  were  oompeting  ones  among 
themselves.  And  the  agreements  could  be 
made  upon  such  terms  as  the  various  com- 
panies might  think  expedient,  provided  they 
were  not  in  violation  of  any  other  provision 
of  the  act. 

Prior  to  the  adoption  of  the  routing  rule 
these  connecting  railroads  were  already 
ftcting  under  a  through  rate  tariff  which 

J  continued  up  to  the  time  when  the  egree- 
^ment  for  the  routing  was  adopted.  When 
•  so  acting  it  was  no  longer  possible  to'eom- 
pete  with  each  other  as  to  rates  (and  it  is 
upon  the  rebates  as  to  rates  that  this  whole 
controversy  is  founded)  provided  the  com- 
pajilea  fulfilled  their  joint  rate  tariff  agree- 
ments. The  only  way  the  rate  competition 
eoold  exist  under  the  through  rate  tariff 
was  by  violating  the  law.  This,  unfortu- 
nately, was  habitually  dons,  and  during  that 
time  the  competition  consisted  in  a  rivalry 
between  these  roads  as  to  which  would  be 
the  greatest  violator  of  the  law  by  giving 
the  greatest  rebates. 


In  truth,  the  only  way  la  which  Umm 
eonnocting  lines  could  legally  become  com- 
peting lailroods  tor  this  California  fruit 
trade  would  be  in  the  absence  of  all  joint 
tariff  rata  agreements.  The  moment  they 
made  such  agreements,  and  carried  them 
out,  rate  competition  would  cease. 

All  that  would  be  needed  for  the  total 
suppression  of  rate  competition  among  the 
connecting  railroads  would  be  the  honest 
fulfilment  of  their  agreement  as  to  joint 
through  rates.  And  juat  here  is  where  they 
failed  and  where  they  violated  their  agree- 
ment and  the  law  by  granting  rebates; 
or,  in  ottier  words,  by  competing,  as  to  rates, 
for  the  freight,  in  violation  of  the  joint 
rates.  In  sueh  ease  we  do  not  see  any 
violation  of  the  pooling  section  of  the  act, 
by  putting  in  the  agreement  for  joint 
through  rates  the  provision  for  routing  by 
the  initial  carrier.  It  achieved  its  purpose 
and  stopped  rebating,  although  it  thereby 
also  stopped  rate  competition  which,  in  the 
presence  of  the  through  rate  tariff,  was  al- 
ready illegal.  The  railroads  are  no  longer 
rate-competing  roads  after  the  adoption  of  » 
through  rate  tariff  by  them,  and  they  have 
no  right  to  privately  reduce  their  rates. 

Now,  while  the  most  Important,  It  not 
the  only,  effect  of  the  routing  agreement  is 
to  take  away  this  rebating  practice,  and  to 
hold  all  parties  to  that  agreement  as  part 
of  the  joint  through  rate  tariff,  we  think 
no  case  is  made  out  of  a  violation  of  the 
pooling  provision  in  the  Gth  section  of  the 
act,  even  where  the  initial  carrier  promises 
fair  treatment  to  the  connectiag  roads,  and 
carries  out  such  promises. 

We  must  remember  the  general  purpoeac 
of  the  act,  which  is,*as  has  been  said,  &>■ 
obtain  fair  treatment  for  the  public  from 
the  roads,  and  reasonable  charges  for  tlw 
transportation  of  freight,  and  the  honMt 
performance  of  dut;,  with  no  improper  or 
unjust  preference  or  discrimination.  Un- 
der such  circumstances,  the  court  ought  not 
to  adopt  sueh  a  strict  and  unnecessary  oon- 
struetiou  of  the  act  as  thereby  to  prevent 
an  honest  and  otherwise  perfectly  l^al  at- 
tempt to  maintain  joint  through  rates,  by 
destroying  one  of  the  wor^t  abuses  knows 

the  transportation  business.  The  effort 
to  maintain  the  published  through  joint 
tariff  rates  is  entirely  commendable. 

We  think  that  the  agreement  In  question, 
upon  Its  face,  does  not  violate  any  provi* 
sion  of  the  commerce  act,  and  there  is  no 
evidence  In  the  case  which  thows  that  in 
fact  there  has  been  any  such  violation. 

The  decree  of  the  Circuit  Court  is  re- 
versed and  the  case  remanded  with  inetruc> 
tions  to  disDUBS  the  bill. 

Bevtraed,  eto. 
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STATE  OF  TEXAS. 

COBBtltiitlaiiBl  t«w— «anBl  protcotloa  of 

CFlmlDfttton  Bgalnit  [leKroes  bacanac  ot  tbeir 
nee.  in  tbc  aeleetloa  of  gnuid  or  petit  Jaron, 
forbidden  b;  D.  B.  CoDit,  14th  Amend.,  ' 
not  atiown  b;  verUed  written  motloni 
quuh  respectlvelj  tbg  Indictment  *iid  tile 
psnel  of  petit  Juron,  ch&rglDg  tuth  dlic 
utlon,  wbere  no  evidence  was  either  Intro- 
dnced  or  offered  to  ettabllsb  the  facta  stated 
In  tho  uoUon*. 


Bubmitted  January  25,  1306.    DemdeA  Feb- 
rwETy  IB,  190a, 

IN  ERROR  to  the  Conrt  of  Criminal  Ap- 
peal! of  the  State  of  Tnaa  to  review  a 
judgment  affirmiiig  a  conviction  of  murder 
in  the  Diitrict  Court  of  Tarrant  Count;, 
In  that  state.    Afflrmed, 

See  some  caae  below  (Tex.  Crim.  App.)  83 
S,  W.  390;  on  rehearing  83  S.  W.  3B1. 

The  facta  are  (tat«d  in  the  opinion. 

Ueiart.    W*taos    E.    Oolemaa,    0. 
Sattenoood,  and  0.  B.  8mit\  for  plaintiff 

UatTM.  0.  K.  Bell,  Jioberf  YatUM  Danid- 
ton,  and  Olatid«  Pollard  for  defendant  in 
nerror. 

■     •  Mr.  JnstioB  HarTaii  delivered  the  opinion 
of  the  court: 

Bj  an  indictment  returned  In  the  district 
court  of  Tarrant  conn^,  Texae,  the  plaintiff 
in  error  was  charged  with  the  crime  of  mur- 
der. Having  been  duly  arraigned  and  pleaded 
not  guilty,  the  aoeuied  (who  it  a  n^^) 
moved  to  quaah  the  indictment,  on  the 
ground,  stated  in  writing  under  oath,  that 
all  persons  ot  the  African  race  had  been  ex- 
cluded from  the  grand  Jury,  beoause  of  thtir 
met,  although  about  one  fourth  of  the  inhab- 
itants of  the  count;,  competent  under  the 
law  to  act  as  grand  jurors,  were  of  Uiat  race. 
The  facte  upon  which  the  motion  was  based 
were  set  out,  and  the  accused,  in  the  written 
motion,  prayed  that  testimony  be  heard  in 
support  of  its  grounds.  The  state's  attorney. 
In  writing,  denied  such  discrimination,  and 
offered  to  prove  that  only  about  one  hundred 
and  flfty  persons  of  the  African  race  in  the 
county,  aa  compared  with  twelve  thousand 
whites,  were  competent  under  the  law  to  act 
as  grand  jurors. 

The  accused  then  moved  to  writing,  verifled 
by  his  oath,  to  quaah  the  panel  of  petit  ju- 
rors, upon  the  ground  that  from  the  panel 
had  been  eicluded  all  persons  ot  the  African 
race,  beoouse  of  their  race,  although  about 
one  fourth  of  the  persons  in  the  county  omo- 


petent  under  the  law  to  serve  as  jurors  ware 
of  that  race.  The  facta  set  out  in  that  m^ 
tioa  were  also  denied  in  writing  by  the 
state's  attorney. 

Both  motions  were  overruled  by  tlie  court, 
the  accused  excepting.  There  was  a  verdict 
ot  guilty  of  murder  in  the  first  d^ree,  and 
the  accused  was  sentenced  to  suffer  death. 
The  judgment  ot  conviction  was  aiErmed  is 
the  court  of  criminal  appeals,  the  highMt 
court  of  the  state  in  which  a  decision  of  the 
case  could  be  had.  One  of  the  assignments 
of  error  in  that  court  was  the  overruling  of 
the  motion  to  quash  the  indictment;  but  no 
error  was  there  assigned  in  respect  of  the 
overruling  of  the  motion  to  quash  the  panel 
of  petit  juron. 

It  is  not  contended  that  the  Constitution 
or  laws  of  Texas  authorized  any  discrimina- 
tion, on  account  of  race  merely,  in  the  seleo-g, 
tion  of  grand  or  petit  jurors.  Nor  is  it  con>JJ 
tended  Uiat'the  prescribed  qualifications  for* 
jurors  were  not  appropriate  in  order  to  se- 
cure an  impartial  jury  for  the  trial  of  an  ac- 
cused. Nevertheless,  It,  upon  the  hearing  of 
the  written  motiiHi  to  quash  the  Indictment, 
the  facts  stated  In  the  motion  had  been 
established  by  affirmative  proof,  or  if  the  trial 
court  had  refused  to  admit  evidence  to  prove 
them,  we  should  not  hesitate  to  reverse  the 
judgment.  For  it  is  the  settled  doctrine  of 
this  court  that  "whenever,  by  any  action  of  a 
state,  whether  through  its  legislature, 
through  its  courts,  or  through  its  executive 

administrative    officers,    all    persons    of 
African     race    are     excluded     solely 

wut  of  their  race  or  color,  from 
serring  as  grand  jurors  In  the  criminal 
prosecution  of  a  person  of  the  African  race, 
the  equal  protection  of  the  laws  is  denied  to 
him,  contrary  to  the  14th  Amendment  of  the 
Constitution  of  the  United  States."     Carter 

Tescae,  ITT  U.  S.  442,  447,  44  I. 
ed.  839,  841,  20  Sup.  Ct.  Rep.  OST;  Btra^ 
r.  Weet  Tirginia,  100  U.  B.  303,  iS  L. 
ed.  ee4;  Neal  v.  Delauore,  103  U.  8.  370, 
3S7, 26  L.  ed.  567,  ST4 ;  Oiiaon  v.  UUtUeippi, 

U.  8.  566,  40  L.  ed.  lOTfi,  10  Sup.  Ct 
Rep.  904;  Rogert  v.  Alabama,  192  U.  8. 
226,  231,  4B  L.  ed.  41T,  419,  24  Sup.  Ct.  Rep. 
267.  So  If,  upon  the  hearing  of  Uie  written 
motion  to  quash  the  panel  of  petit  jurors,  the 
facts  stated  in  that  motion  had  been  proved, 
or  if  the  opportunity  to  eetablish  them  by 
evidence  had  been  denied  to  the  accused,  the 
judgment  would  be  reversed. 

But  the  record  before  us  makes  no  snch 
ease.  Although  the  accused  in  each  of  his 
written  motions  prayed  the  court  to  hear 
evidence  thereon.  It  does  not  appear  that  he 
introduced  any  evidence  whatever  to  prove 
discrimination  against  his  race  because  of 
their  color,  or  made  any  actual  offer  of  evi- 
dence in  support  ot  either  motion.    The  rea- 
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■onabla  inferaiM  from  tli«  ttooti  U  fliat  he 
did  not  after  anf  sridenee  on  Om  ehargt  of 
discriimiifttion,  but  wa*  oontent  to  rely  simp- 
ly on  his  Teri&ed  written  motions,  although 
tha  faoti  stated  In  them  were  controverted  bj 
the  state.  The  trial  oourt,  It  must  be  assuroed 
from  the  record,  had  nothing  before  it,  when 
deciding  the  motions  to  quash,  except  the 
written  motions  and  the  written  answors 
thereto.  In  Smith  t.  Uiasiatippi,  182  U.  S. 
^092,  600,  601,  40  L.  ed.  10S2,  108S,  1086,  16 
nBup.  Ct  Rep.  900, — which  was  a  prosecution 
•  of  a  negro  for  tiie  crime'of  murder, — it  ap- 
peared that  the  accused,  upon  grounds  stated 
in  writing,  and  similar  to  those  assigned 
in  this  ease,  moved  to  quash  the  indictment. 
He  tnOTed,  also,  upon  similar  grounds,  In 
writing,  to  quash  the  pane]  of  petit  jurors. 
Eadi  motion  was  oremilod.  This  oonrt 
said :  "No  eriaence  was  offered  in  support  of 
tha  motion  by  the  accosed  to  quash  the  in- 
dictment, unless  tLe  facts  set  out  in  the  writ- 
ten motion  to  quash,  verified  'to  the  best  of 
his  knowledge  and  belief,' can  be  retried  as 
«Wdenoe  in  support  of  the  motion.  We  are  of 
opinion  that  it  oouid  not  properly  be  so  re- 
garded. .  .  .  The  facta  stated  in  ttie 
written  motion  to  quash,  although  tlut  mo- 
tion was  verified  by  the  affidavit  of  the  ac- 
cused, could  not  be  used  as  evidence  to  estab- 
lish those  facte,  except  with  the  consent  of 
the  state  prosecutor  or  by  order  of  the  trial 
oonrt  No  such  oonsent  was  given.  No  such 
order  was  made.  The  grounds  assigned  for 
quashing  the  indictment  should  have  been 
sustained  by  distinct  evidence  introduced,  or 
offered  to  be  Introduced,  by  the  accused.  He 
eould  not,  of  right,  insist  that  the  facts  stat- 
ed in  Hie  motion  to  quash  should  be  taken  as 
true  simply  becauae  his  motion  was  verified 
by  bis  affidavit.  The  motion  to  quash  was, 
UierafoK,  unsupported  by  any  competent  avl- 
denoe;  oonsequently,  it  cannot  be  held  to 
have  been  erroneously  denied."  To  Qte  aome 
effect  w«re  rornmos  t.  Florid,  188  U.  B. 


610,  621,  <T  L.  ed.  672,  S7S,  23  Sup.  Ct.  Bep. 
402,  and  Brmonfitld  v.  8o«t\  OoroUna,  180 
n.  5. 420, 428, 47  L.  ed.  882,  883,  23  Sup.  Ct. 
Rep.  S13.  The  present  ea«e  cannot  be  distin- 
guished from  the  Smith  Case;  and  we  are 
unable  to  hold,  upon  this  record,  that  it  was 
error  to  overrule  the  motions  to  quash;  for, 
OS  already  stated,  it  does  not  appear  tliat  the 
facts  stated  in  those  motions  were  estaty- 
lished  by  evidence,  or  that  the  accused,  after 
filing  his  motions,  made  any  separate  offer 
to  prove  them  by  witnesses,  or  was  denied 
tha  opportunity  to  make  such  proof. 

A  different  conclusion  in  this  caae  would 
mean  that,  in  a  criminal  prosecution  of  a 
negro  for  crime,  an  all^atlon  of  discrimina- 
tion against  the  African  race  because  of  their 
race  conld  be  entabiiahed  by  simply  proving 
that  no  one  of  that  race  was  on  the  grand  ,4 
jury  that  returned  the  indiotment,  or  on  the  jj 
'petit  jury  that  tried  the  accused;  whereas,* 
a  mixed  jury,  some  of  which  shall  be  of  the 
same  race  with  the  accused,  cannot  be  de- 
manded, aa  of  right,  in  any  cose;  nor  Is  a 
jury  of  that  character  guaranteed  by  the  14Ui 
Amendment.  What  an  accused  is  entitled  to 
demand,  under  the  Constitution  of  the  Unit- 
ed States,  is  that,  in  organizing  the  grand 
jury  as  well  as  in  the  impaneling  of  the  petit 
jury,  there  shall  be  no  exclusion  of  his  race, 
and  no  discrimination  against  them,  beeause 
of  their  race  or  color.  Virginia  v.  Rivet 
(J5«  ports  Virginia)  100  U.  B.  313,  323,  28 
L.  ed.  667,  671;  Re  Wood  {Wood  v.  BmtX) 
140  U.  S.  278,  28E,  36  L.  ed.  605,  608,  11 
Sup.  Ct.  Rep.  738.  Whether  such  discrimi- 
nation was  practised  in  this  case  could  have 
been  manifested  oalj  by  proof  overcoming 
the  denial  on  the  part  of  the  state  of  the  facta 
set  oat  In  the  written  motioni  to  quash. 
The  absence  of  any  such  proof  from  the  rec- 
ord in  this  case  Is  fatal  to  the  charge  of  the 
aooused  that  his  rights  under  the  MUi 
Amendment  were  violated. 

jMdgmtnt  affintMi, 
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UNITED  STATES,  Appt, 


Oor.  I 


WTT.T.TAM  A    PT.ABTf, 

1.  Pnblla  iKuda — bona  Ude  pnrcliaier— 
aotloe.— A  purcbnser  of  timber  laoas  after 
receivers'  flnal  receipts  hare  Issued  !■  en- 
titled to  procectloa,  under  the  Act  of  June  S, 
1878  (20  scan  at  L.  89.  cttsp.  151.  I  2,  D.  B. 
Camp.  Stat.  1901,  p.  IMG),  aa  a  bona  tide 
purcbaaer,  agalnBt  the  cancellation,  for  tile 
orlelDal  Crauils  at  tbe  entrymeu,  ol  tbe  pat- 
ent! afterrrBrds  isiued,  unless  he  Is  ahown 
to  hare  had  actual  notice  of  aacb  fraud. 

%,  Api^eiil-^TCTle'^  of  ftndlnira  of  f&o^ 
oono&Trent  flndtoffB.  ^  The  coueurrent 
flndlnss  oI  the  two  lower  courts  that  a  pnr- 
ehaaer  of  timber  lands  had  no  actual  knowl- 
•^e  or  notice  ot  the  orlelngl  frauds  of  the 
entrfmen  will   be  adopted  br  tbe   Supreme 
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APPEAL  from  the  United  SUt«s  Circuit 
Court  of  Appeal!  for  the  Ninth  Circuit 
to  review  a  decree  which  afBrmed  a.  decree  of 
the  Circuit  Court  for  the  District  of  Mon- 
t*na,  diamiasiug  a  bill  filed  on  behalf  of  the 
United  States  to  cauoel  certain  patesta  for 
tfmber  lands  for  the  fraud*  of  the  entrymen. 
iffirmed. 

See  same  case  below,  138  Fed.  2S4. 

The  facts  are  stated  la  the  opinion. 

MtBtra.  Uaraden  O.  Bareb,  Fred  A. 
XCaynard,  and  Bolidtor  Onteral  Boyt  for 
appellant. 

Mesart.     Walter     M.     Blokford 
0  Oeorce  F.  Sheltoa  for  appellee. 

■  *  Mr.  Justice  Holmei  delivered  the  opinion 
of  the  court: 

This  ia  a  bill  for  the  cancelation  of  eighty 
patents  for  timl>er  lands  in  Montana,  now 
owned  by  the  defendant,  on  the  ground  that 
the  patentees  did  not  purchase  the  same  in 
good  faith  for  their  own  excJuaive  use  and 
benefit,  but  for  speculation,  and  under  agree' 
ment  by  ivhich  their  title  should  inure  tc 
the  benefit  of  another,  and  that  the  defendant 
knew  the  facts  in  a  general  way,  if  not  in 
detail.  Act  of  June  3,  18TS,  chap.  151,  1  2, 
EO  Stat  at  L.  89  (U.  8.  Comp.  Stat.  1001, 
p.  1545).  extended  to  all  public-land  states 
by  act  of  August  4,  1S92,  chap.  376,  f  2,  27 
Stat  at  L.  349.  The  defendant  pleaded  that 
he  was  a  bona  fide  purchaser,  excepted  aa 
such  from  the  invalidation  of  the  patent*  by 
the  act.  and  denied  the  material  allegations 
of  the  bill.  Voluminous  evidence  was  taken, 
and  at  the  hearing  the  bill,  was  dismiEsed  by 
the  circuit  court.  12S  Fed.  774.  That  court 
found  that  Olark  had  no  aetaal  knowledge 


of  the  alleged  frauds  or  of  fact*  suffldwit  tog 
put  him  on  inquiry  ( 126'Fed.  776,  777 ) ,  and,* 
considering  the  requirement  of  clear  proof, 
according   to   the   statement   of  this   court 

the  Mckmoell  ijand-Qrant  Ca»e  {United 
Btata  v.  Maxwell  iand-Gfroml  Co.)  121  U.  S. 
325,  381,  30  L.  ed.  849,  959,  7  Sup.  Ct  Hep. 
lOlG,  further  was  of  opinion  that  the  orig- 
inal frauds  alleged  were  not  made  out.  The 
circuit  court  of  appeola,  in  view  of  tbe  pend- 
ency of  indictments,  did  not  discuss  the  al- 
leged original  frauds,  but,  assuming  for  th« 
purposes  of  decision  that  they  had  been  com- 
mitted, confirmed  the  findings  of  the  circuit 
court  with  regard  to  Clark,  One  judge  dis- 
sented on  the  ground  that  Clark  knew  enou^ 
to  be  put  upon  inquiry.  133  Fed.  ZQ4.  The 
United  States  then  appealed  to  tiiis  oonrL 

The  bill  proceeds  upon  the  footing  that 
Clark  has  the  legal  title  t«  the  lands  in 
question.  The  entrymen  conveyed  to  on* 
Cobban,  Uie  alleged  partner  in  their  frauds, 
and  Cobban  conveyed  to  Clark,  all  by  war- 
ranty deeds.  It  is  true  that  the;  oonveyed 
before  the  patents  issued,  shortly  after  ob- 
taining the  receiver's  receipt,  but  it  is  as- 
sumed that  the  I<^b1  title,  when  created, 
followed  the  deeds.  We  make  the  same  as- 
sumption. Landu  V.  Brant,  10  How.  348,  IS 
L.  ed.  44S ;  Buah  v.  Ptnon,  18  How.  82,  15 
L.  ed.  273;  Ifyers  t.  Croft,  13  Wall.  291,  20 
L.  ed.  GQ2;  United  Statea  v.  Detroit  Timbtr 

rf  Lvmler  Co.  200  D.  S.  321.  .50  L,.  ed. , 

26  Sup.  Ct.  Rep.  2S2.  See  further,  Ayer  v. 
Philadelphia  A  B.  Foot  Briek  Co.  1S9  Haso. 
84,  34  N.  B.  177.  But  the  position  is  that 
Clark  is  privy  to  tbe  original  frauds,  and 
that,  even  if  he  is  not,  inasmuch  as  he  did 
not  purchase  on  the  faith  of  the  patents,  he 
has  no  better  title  than  the  entrymen  would 
have  bad  If  the  title  had  remained  in  them. 
No  distinction  is  attempted  on  the  ground 
that  tbe  deeds,  as  well  as  the  bargain,  pre- 
ceded  the   patents. 

We  may  assume  for  the  purposes  of  deci- 
sion, as  did  tbe  circuit  court  of  appeals,  that 
the  original  frauds  are  mode  out,  althou^ 
there  is  a  great  amount  of  testimony  to  good 
faith.  But  the  point  of  law  just  stated  has 
been  disposed  of  by  the  United  State*  v.  D»- 
troit  Timber  <£  Zrtimber  Co.,  tupro.  ^e 
United  States  is  attempting  to  upset  a  1^^ 
title.  In  order  to  do  that  it  must  ehaigt 
Clark  with  notice  of  the  original  frauds,^ 
The  fact  that  Clark,  while  he  had  a  merolyO 
equitable  or'personal  claim  against  the  gov-* 
ernment,  held  It  subject  to  any  defect  which 
it  might  have,  whether  he  knew  It  or  not,  as 
generally  Is  the  case  with  r^^rd  to  assigned 
contracts  not  n^otiable,  was  not  equiv- 
alent to  actual  notice  of  tbe  defect.  It  is 
recognized  in  the  act  of  March  3,  1891,  chap. 
G61,  {  7,  26  Sut.  at  L.  109B,  (U.  S.  Comp^ 
Btat  1901,  p.  1S21),  that  there  maj  b»  m. 
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bou  fld«  purchaser  before  >  patent  UniM. 
Tbe  title  when  conveyed  rel&ted  back  to  the 
date  at  t!ie  original  entries.  Therefore  ac- 
tual notice  must  be  proved. 

But  so  far  as  actual  knowledge  or  notice 
on  the  pnrt  of  Clark  is  concerned,  both  of  the 
courts  beloiv  found  in  explicit  terms  that  the 
proof  failed.  We  perceive  no  sufilcient  rea- 
eon  for  departing  from  the  rule  that,  except 
in  a  very  cle.ir  case,  where  both  courts  have 
concurred,  we  lio  not  disturb  their  findings 
of  fact  United  States  v.  Stinson,  197  U.  S. 
2CH),  207,  40  L.  ed.  724,  720,  25  Sup.  Ct.  Rep. 
426;  The  Germanic  {Oceanic  Steam  Nav.  Go. 
V,  Aitken)  106  U.  S.  S89,  695,  40  L.  ed.  610, 
fl13,  26  Sup.  Ct.  Rep.  317.  If  ever  this  rule 
is  to  be  applied,  it  should  be  when  those  find- 
ings are  against  a  charge  of  fraud,  and  when 
the  effort  is  to  overthrow  a  patent  of  the 
United  States.  The  requirement  that  tbe 
proof  sliould  be  clear  in  such  a  case  has  been 
repeated  in  a  ceriea  of  decisions,  from  tbe 
Uamcell  Land-Grant  Gate  iVnited  States  v. 
Uamoell  land-Grant  Co-)  121  U.  S.  326,  30 
L.  ed.  B4D,  7  Sup.  Ct.  Rep.  1015,  to  United 
Btatet  V.  8tin$on,  197  U.  S.  200,  204,  49  L. 
ed.  724,  725.  25  Sup.  CL  Rep.  426.  There  is 
nothing  BuCSeient  to  ahow  that  Clark  had 
actual  knowledge  of  tha  arrangement  bj 
which  Cobban  got  the  lands.  Tbe  allegation 
that  Cobban  was  Clark's  agent  in  tlie  pur- 
chase wholly  breaks  down.  Clark  was  at  a 
distance.  He  dealt  as  a  purchaser  with 
Cobban,  and  paid  him  the  market  price,  and 
a  mibstantial  profit  even  on  the  govermnent's 
calculation.  So  far  as  any  inference  was  to 
be  drawn  from  the  nearness  of  the  respec- 
tive dates  of  the  receiver's  receipts,  the  deeds 
of  the  entrymen  to  Cobban,  and  the  deeds 
of  Cobban  to  Clark,  it  was  as  open  to  the 
officers  of  the  government  aa  to  Clark,  if 
indeed,  he  knew  anything  about  Uioae  dates ; 
yet  they  seem  to  have  suspected  nothing,  and 
he  was  advised  by  reputable  counsel  that  the 
titles  were  good,  and  bought  only  on  his 
advice.  Clark,  his  agents  and  advisers,  tes- 
tify that  they  did  not  know  or  suspect  any- 
« thing  wrong. 

§  With  regard  to  constructive  notice  In  ad- 
"  dition  to  the  facta'just  mentioned,  the  gov- 
ernment relies  on  an  argument  that  Cobban 
b^an  negotiations  with  Clark  before  be  bad 
acquired  title  to  the  lands,  not,  however. 
Identifying  those  lands.  Assuming  this  to 
be  true,  it  requires  Clark  to  have  kept  that 
fact  in  mind  when  the  conveyances  were 
made  to  him,  and  noticing  tne  date  of  the 
conveyances  to  Cobban,  and  of  tie  receiver's 
receipts,  to  infer  that  the  negotiations  were 
begun  upon  a  scheme  to  get  the  lands  from 
the  government  by  fraud.  It  requires  an  ac- 
tual and  not  necessary  inference  from  knowl- 
edge with  which  Clark  may  have  been 
«haig«able,  but  which  he  probably,  or  at  least 


possiUf,  did  not  aotoally  poaaew.     It  !■ 

argued  further  that  Clark's  inspector  must 
hava  gone  upon  the  land  about  the  time  of 
tha  entries  in  order  to  do  the  necessary  work 
of  estimating  the  timber.  If,  for  the  pur* 
poses  of  argument,  we  assume  that  knowl- 
edge of  a  timber  inspector  of  facta  affecting 
the  title,  with  wbi«li  he  had  nothing  to  do, 
was  obargeable  to  Clark,  still  the  knowledga 
is  a  mere  guess.  There  was  nothing  present 
or  required  to  be  present  on  the  face  of  tbe 
earth  to  indicate  when  the  entry  took  plac«. 
We  cannot  infer  fraud  merely  from  mora  or 
less  familiar  relations  between  some  of 
Clark's  agents  and  Cobban.  When  suspicion 
ia  suggested,  it  is  easily  entertained.  But 
bearing  in  mind,  as  was  said  in  United  Statea 
V.  Dttroit  Timber  &  Lvmher  Co.,  that  Clark 
was  not  bound  to  hunt  for  grounds  of  doubt, 
and  recurring  to  the  canons  of  proof  laid 
down  by  the  dedslons,  and  to  the  findings  of 
the  courts  below,  we  are  of  opinion  that  tha 
decree  dismissing  the  bill  must  be  affirmed. 
Decree  affirmed. 

Justice  MoKeBBB  concurs  on  the  law  on 
the  authority  of  United  States  v.  Detroit 
Timter  A  Lwinbor  Oo.,  and  oonours  on  tba 
faota. 

Justloe*  H»Tl»m  and  Bnnrx  disaeut. 


(200  U.  B.  HI) 
CmCAOO,    BUBLINGTON,    ft    QDINOY 
RAILWAY  COMPANY,  PIff.  in  Err., 

PEOPLE  OP  THE  STATE  OF  ILLINOIS 
00  ret.  I.  O.  QRIMWOOD,  F.  L.  O'Brien, 
and  Joseph  Ecclea,  aa  Commissioners  of 
Drainage  District  No.  One  of  the  Town  of 
Bristol,  Kendall  County,  Illinois. 


tloB— d  aola  I  o  a  on  non-FcdFrR) 
■ronnd.— A  state  ceait  cuinot,  by  resting 
Its  JiidgmeDt  upoD  some  sroand  of  tocil  or 
general  law.  defeat  the  appellate  JurlBdlctlon 
of  tbe  Sapreme  Court  of  the  United  States, 
l(  s  Federal  right  or  Immonltj  was  speclallj 
set  up  or  claimed  which.  If  reeognlied  and 
enforced,  would  require  ■  different  Jadgment. 

2.  ConatKntloooI  law— police  powep,— 
Tbe  police  power  of  a  state  embraces  reg- 
ulations deslgaed  to  promote  the  public  COD- 
venleuce  or  tbe  general  prosperity  as  well 
as  those  designed  to  promote  tbe  pablle 
health,  the  public  morals,  or  the  public  safe- 
ty.* 

S.  f>>BBtltiitlaiwl  law— due  prooese  ot 
law— taking  private  propcrtT  tor 
pnbllo  vsc— The  Imposition  upon  a  rail- 
war  compaoy  of  tbe  entire  cost  of  removjof 
and  rehaUdlDg  a  rallwaj  bridge  and  cul- 
vert made  necessary  by  the  proposed  widen- 
ing end  deepening  of  the  chuinel  of  a 
b7  drainage  c  '  ' 
•Bd.    Note— For 
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anthort^  »f  dM  nilaoli  Hum  dnlnaai  4et 
of  Jnir  1.  1MB,  Aem  not  amosBt  to  a  tak- 
Inc  of  prlTato  iHwiMttf  tor  public  DBa.  whleli 
laqalrei  compeasaOoti  Id  order  to  afford  the 
dna  procen  of  law  inanntevd  b;  tho  Fediral 
CoiuUtiitloiu 
ft.  CaiiBllliitloBKl  lair— equal  proteallon 
al  tlie  lawB^-Tbe  equal  protection  of  the 
law!  cnarantced  by  tbg  Federal  Conatitii- 
ttoD  la  not  denied  to  a  railway  company  by 
requiring  tt  to  itand  tbe  entire  eipenie  of 
remoTlas  and  rebulidlni  Ita  bridge  and  col- 
T<Ft>  made  necesaar;  by  the  propoced  widen- 
ing and  deepening  of  tile  channel  of  a  creeb 
br  drainage  commtsaloner*  actlog  ander  tho 
aathorltj  ol  tbe  Illlnoli  farm  drainage  act  of 
Jair  1.  ISSd,  to  effect  tb«  drainage  of  low 

C  CoBBtltnllaiiBl    law — diae    . 


ate  propertT'  fop 
pnbllo  nae^^he  expenee  ot  removing  tbe 
•oil  attendant  npon  the  widening  and  deep- 
•ntng  ot  tbe  ctiannel  of  a  creek  aerou  a 
railroad  right  «f  way  by  dialnts*  eommiaalon- 
ara  acting  under  the  anthorlty  of  tlie  1111- 
nola  farm  drainage  act  ot  Jnly  1,  1S86,  can- 
not be  ImpDBCd  upon  tbe  railway  company 
witbont  denying  It  the  doe  proetra  of  law 
guaranteed  by  tbe  Federal  Conitltntlon. 
which  reqnirM  tbat  oompciiBatlon  be  made 
when   pilTato   proparty   la   taken   tor   public 


XN  ERBOR  to  tlia  Snpi«me  Court  of  the 
State  of  lUinoIa  to  review  a  Judgment  af- 
flrnting  a  judgment  of  the  Circuit  Conrt  of 
Eend&ll  County,  in  that  state,  awarding 
mandamus  in  proceedings  presenting  the 
question  as  to  tlie  right  to  impose  upon  a 
nilwajr  company  the  expense  attendant 
npon  Uie  removal  and  rebuilding  of  a  bridge 
and  culvert,  made  necessary  by  the  widening 
and  deepening  of  the  channel  of  a  creek  to 
■ubaerre  the  drainage  of  low  lands.  Af- 
firmed,  subject  to  tbe  qualifleatioo  that  the 
ccpense  attendant  merely  upon  the  remoral 
of  tbe  soil  cannot  be  east  npon  the  com- 
pany. 

See  aame  case  below,  212  HI.  103,  7S  K. 
E.  21Q. 

The  facta  are  stated  in  the  opinion. 

Ifeasri.  Albert  J.  Hopklma,  Robtrt 
Bruc«  BooH,  and  Ohmttr  M.  Dotos*  for 
plaintiff  in  error. 

ISettrt.  John  K.  H«whall  and  Jaltn  U. 
f,Baj/mond  for  defendanta  in  error. 


•  *  Mr.  Justice  w-'-i--  delivered  the  opin- 
ion of  the  court: 

This  Is  a  eont«at  between  certain  drainage 
eommissioners  In  Illinois  and  the  Chicago, 
Burlington,  &  Quiney  Railway  Company,  aa 
to  the  validity  of  a  demand  nude  by  tbe  for- 
ner  that  the  latter  abonld  ramove  the  bridge 


and  enlTBit  now  maintained  by  It  over  Sob 
Boy  ere^  In  Kendall  oranty,  Illinois,  and, 
if  It  eontinnee  to  maintain  a  bridge  and  cul- 
vert at  the  same  point,  that  one  be  eubstl-^ 
tuted  that  will  meet  the  raqulTements  of  ag 
certain  plan  of  drainage  adopted  by*thoae> 
commissioners.  Let  us  see  in  what  way  the 
dispute  arises. 

This  suit  or  proceeding  la  based  In  part 
on  what  Is  known  aa  the  farm  drainage  act 
of  Illinofs,  In  force  July  1st,  188S,  entitled, 
"An  Act  Provided  for  Drainage  for  Agri- 
cultural and  Sanitaiy  Purposes,  etc." 
Hurd's  Rev.  Stat.  (HI.)  1901,  p.  712.  By 
that  aot  the  eommissioners  of  highways 
in  each  town,  in  the  several  counties  undar 
township  organkation,  are  constituted 
drainage  eommissioners  for  all  drainage  dis- 
tricts in  their  respective  towns,  with  power 
as  a  body  politic  to  sue  and  be  sued,  con- 
tract and  be  oontracted  with.  |  1.  Ownart 
of  lands  are  authorized  to  "drain  the  same 
In  the  general  ooursa  of  natural  drainage, 
by  eonatrueting  open  or  covered  drains,  dis- 
charging the  same  into  any  natural  wata 
course,  or  into  any  natural  depression, 
whereby  the  water  will  be  carried  Into  some 
natural  water  course,  or  into  some  drain  on 
the  public  highway,  with  the  consent  of  the 
commissioners  thereto;  and  when  sudi 
drainage  is  wholly  upon  the  owner's  land, 
he  shall  not  be  liable  In  damages  therefor 
to  any  person  or  persona  or  oorporation." 
M- 

The  act  also  provided:  "When  the  case 
invotvea  a  system  of  combined  drainage  in 
one  town,  and  it  is  proposed  that  the  ooat 
shall  be  boms  proportionately  by  the  several 
parties  benefll«d,  a  petition  addreased  to 
the  drainage  commissioners  shall  be  pre- 
sented to  the  town  olerk,  signed  by  a  ma- 
jority In  number  of  the  adult  owners  of 
land  lying  in  a  proposed  district,  and  th<7 
shall  be  the  owners  la  the  aggregate  of 
more  than  one  third  of  the  lands  lying  in  the 
proposed  district,  or  by  the  owners  of  the 
major  part  of  Um  land  and  who  conatitut* 
one  third  or  more  of  the  owners  of  the 
land  in  the  proposed  district,  setting  forth 
the  boundaries,  or  a  description  of  the  sev- 
eral tracts  of  land  thereof  or  fractions 
as  usually  designated:  ,  .  .  Said  peti- 
tion aliall  state  that  the  lands  lying  with- 
in the  boundaries  of  aald  proposed  district 
require  a  combined  system  of  drainage  or 
protection  from  wash  or  overflow;  that  the^ 
petitioners  desire  that  a  drainage  district* 
may  be  *  organized,  embracing  the  lands* 
therein  mentioned,  for  the  purpose  of  con- 
structing, repairing,  or  maintaining  a  drain 
or  drains,  dit«h  or  ditches,  cmiHUikment 
or  embankments,  grade  or  grades,  or  all  or 
either,  within  said  district,  for  agrioultural 
and  sanitary  purposes,  bj  special  aaaeaa- 
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mnta  npon  tlw  piopertf  banafltad  thenb^. 
I  11.  Agkini  "Upon  tbe  oi^kniatioti  of  a 
dminage  diatriot,  tha  eonimiwionen  i' 
go  upon  th«  land  and  datermine  upon  a  syB- 
tarn  of  drainage,  whiob  sball  prorida  main 
outlets  of  ampls  capacitj  for  tba  waters  of 
tha  district,  ItaTiiig  in  view  the  fntura  oou- 
tlngencies,  aa  well  aa  tlie  present.  .  .  . 
The  maps  and  papers  showing  the  flnal  de- 
terTnination  aa  to  tha  ayBtam  of  drainage 
ahall  ba  filed  in  tbe  clark'a  ofQoe  and  be 
eorded  in  the  drainage  racord."  | 
Burd's  Bar.  BUt.  (lU.)  1901,  pp.  713,  714, 
717. 

Section  10^  has,  howerer,  »  more  apadal 
^[^oation  to  the  preaent  oasa.  It  la  in 
these  worda;  "The  oommiiaionera  shall 
hare  tba  power  and  are  required  to  ms 
all  necesaary  bridges  and  calverta  along 
aeroaa  an;  publia  highway  or  railroad  which 
may  be  deemed  necessary  for  the  use  or 
teetion  of  the  worlc,  and  tha  cost  of  the 
aama  shall  be  paid  out  of  tha  road  and  bridge 
tax,  or  by  the  raHroaS  oompony,  aa  tbe  oase 
ma7  bat  Provided,  hoiMcer,  notloa  ahall 
lint  be  given  to  the  road  or  railroad  au- 
tiioritiea  to  build  or  oonatruct  such  bridge 
or  culvert,  and  they  shall  have  thirty  days 
!■  which  to  build  or  eonstraet  the  aama, 
anch  bridgaa  or  culvert*  ahall,  in  all  cases, 
be  oonstructed  so  aa  not  to  interfere  with  tha 
free  flow  of  watar  through  the  drains  of  tha 
diatricL  Should  any  railroad  company  re- 
fuse or  n^lact  to  build  or  conatruot  any 
bridge  or  culvert  as  herein  required,  the 
eommissionara  eonatmetlng  the  aama  may 
recover  the  ooat  and  expenses  tharalor  In  a 
eult  against  said  oompany  before  any  jus- 
tice of  tha  paaaa  or  any  court  having  juria- 
diction,  and  reaaonable  attorney's  teea  may 
be  recovered  as  part  of  the  cost.  Tha  pn^ier 
authorities  of  any  public  road  or  railroad 
ahall  have  the  right  of  appeal  tha  aama  aa 
„  provided  for  individual  landownera."  |  iO^i. 

•  Ibid.,  728. 

•  *  It  is  contended  by  the  defendants  in  error 
that  I  60  of  what  is  Icnown  aa  the  levea  act 
has  a  bearing  on  the  case.  Tliat  section 
need  not,  however,  ba  sat  out,  aa  tlia  supreme 
court  of  the  state  adjudged  In  this  caae 
that  a  district  organized  under  tlia  farm 
drainage  set  was  aubject  only  to  the  pro- 
visions of  that  aet,  and  that  the  drainage 
commissioners  could  not  claim  any  autbor- 
tty  under  the  other  act  212  DI.  103,  72  N. 
B.  219.  See  also  Qauen  v.  Moradoek  A  I.  L. 
Drainage  DM.  yo.  1,  131  111.  440,  23  N.  E. 
Q33;  Drainage  Oomr*.  v.  7oU:e,  103  HI.  243, 
4B  N.  E.  41G;  lieOalth  v.  Coon  Run  Drain- 
age £  L&Mt  Dittriot,  IBO  lU.  64S,  «0  N.  E. 
SOB. 

Tba  preaant  procaeding  was  Inatitatad  in 
Um  circuit  court  of  Kandall  ooun^,  Illinois, 
by  the  detendanta  In  error  aa  drainage  eom- 


missionara for  tlie  Briatol  draJnage  district 
in  that  county,  agalnat  the  Chicago,  Bur- 
lington, ft  Quincy  Ballway  Company.  It  la 
a  petition  for  mandamua. 

Besides  a  general  demurrer,  tha  railway 
company  demurred  specially  upon  tha 
ground  that  a  judgment  in  favor  of  tba 
commissionera  would  take  its  property  for 
public  nae  without  compensation,  and  thero- 
fora  without  due  process  of  law,  aa  well  aa 
deny  to  it  the  equal  protection  of  the  laws, 
in  violation  of  tha  Constitution  of  tha 
United  States.  The  demurrer  was  overruled. 
The  defendant  having  elected  to  stand  by  Its 
demurrer,  judgment  was  rendered  ordering 
a  writ  of  mandamus  as  prayed  for  In  tba 
petiUon.  That  judgment  was  affirmed  l>y 
the  supreme  court  of  nilnoia,  212  ni.  103,  7S 
N.  E.  219,  and  hence  the  present  writ  of 

As  the  caae  waa  determined  upon  tha  de- 
murrer, the  facts  are  to  be  token  t»  Megti 
In  the  petition.  Tha  case,  thus  presented,  la 
as  follows: 

The  drainage  district  In  question  was  or- 
ganised under  the  farm  drainage  act  above 
referred  to  and  contoloa  about  8,000  acroa 
of  land  on  both  sides  of  Bob  Boy  ereel^ 
across  whlcb  are  the  road  and  right  of  way 
of  the  railway  company.    For  more   than 
fifty  years  before  the  district  was   estab- 
lished, that  creek  had  been,  aa  It  now  Is,* 
a  natural  watar  course.    Priori  June  24th,P 
1003,  the  cammissicners  located  a  ditch  or 
drain  on  the  line  of  tha  ereaic  for  tlie  pui^ 
pose   of   enlarging   Its    channel    or   water 
eonrss^  and  thereby  enabling  the  lands  In 
the  drainage  district  to  be  Iwttar  drained 
and  made  more  tillable. 

The  railway  company  operated  and  main- 
tained ita  road  acrosa  Bob  Boy  <n»k,  not 
under  any  apeclflc  grant  of  authority,  but 
under  its  general  corporate  power  to  con- 
struct, operate,  and  maintain  a  railroad. 
It  placed  a  bridge  or  culvert  12  by  30  feet 
at  the  point  where  tha  road  eroaaea  tha 
creek.  In  constructing  a  foundation  for  tha 
bridge  or  culvert  the  company  sank  or 
placed  in  tbe  oreelc  at  tbe  point  of  crossing 
huge  wooden  timbers  and  stones,  thereby 
preventing  the  deepening  and  enlarging  of 
tba  creek  tiy  tbe  oommisaloners,  unless  they 
removed  such  timber  and  stones;  and  U 
that  be  done  the  result  will  be  tbe  destruc- 
tion of  tha  bridge  or  culvert.  The  preaant 
channel  or  water  way  of  the  creek,  under 
tba  bridge  or  culvert  is  3  feet  in  depth 
and  12  feet  in  width.  It  Is  insufficient  to 
allow  the  natural  flow  of  water  in  tba  ditch 
drain  proposed  to  h»  constructed  by  tha 
eommissionara.  The  aitimatad  cost  of  this 
dit<^  or  open  drain  Is  fSO.OOO.  The  present 
bridge  aeroaa  tba  creek  does  not  sxceed 
^,000   in   value,   and  a   new   bridge,   oon- 
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forming  to  tha  plan  of  tli«  CommlsBioneTB, 
will  ooat  not  exceeding  $13,000. 

On  the  24th  of  June,  1903,  the  drainage 
commisBi oners  notified  the  railway  oompaiiv 
in  writing  that  a  bridge  wm  neeeasaiy  at  the 
point  where  the  company^  right  of  way 
would  be  crossed  or  intersected  by  the  pro- 
posed ditch;  that  It  was  necessary  to  enlarge 
the  opening  under  the  present  bridge;  that 
the  proposed  improvenent  was  to  be  the 
water  way  of  a  combined  system  of  drain- 
age established  in  the  vicinity  under  the 
charge  and  direction  of  the  drainage  com- 
missiondrs  of  the  district;  that  the  main 
.ditch  of  the  drainage,  where  it  will  inter- 
vsect  the  company's  right  of  way,  must  be  of 
t^the  width  of  23 'feet  and  of  the  depth  of 
0%  feet,  the  bridge  constructed  to  be  of 
the  width  of  23  feet  in  the  clear  at  tha  fur- 
tace  or  level  of  land,  and  to  permit  at  least 
sixteen  feet  In  the  clear  at  the  bottom  of 
the  ditch.  The  notice  stated  that  the  com- 
pany was  required,  in  pursuance  of  the  stat- 
ute in  such  case  made  and  provided,  to  build 
and  construct  such  bridge  within  thirty 
days  from  the  date  of  the  notice,  in  default 
whereof  the  commisBioners  would  construct 
the  same  at  the  coat  and  expense  of  the  com- 
pany. 

The  company  disregarded  the  notice  and 
failed  to  build  and  construct  the  required 
bridge  or  culvert  at  the  point  of  intersection 
with  the  creek,  in  accordance  with  the  di- 
mensions apecifled  in  the  notice,  and  so  as  to 
permit  such  enlargement  of  the  channel  un- 
der the  bridge  as  would  be  Buflicient  for  the 
natural  flow  of  water  in  the  proposed  ditch 
or  drain. 

The  petition  averred  that  a  majority  of 
the  lands  of  the  drainage  district  were 
swamp  or  slough  lands,  and  in  their  pres- 
ent condition  were  not  subject  to  cultivation, 
but  by  means  of  the  proposed  deepening  and 
enlarging  of  Rob  Roy  creek,  and  as  a  re- 
sult of  the  removal  of  the  timbers  and 
stones  in  the  creek  and  the  enlargement 
and  deepening  of  the  creek,  all  the  lands  in 
the  drainage  district  would  be  "greatly  Im- 
proved, and  made  good,  tillable  land,  sub- 
ject to  cultivation;"  that  the  proposed  lo- 
cation of  the  ditch  or  drain  along  the 
creek  was  the  beat  route  or  means  for 
drainage  of  the  district,  constituting  the 
only  natural  writer  course  of  the  drainage 
district,  and  affording  the  only  natural  out- 
let or  way  of  drainage  of  the  lands  to  make 
them  tillable;  that  if  said  improvement  and 
enlargement  of  the  ditch  was  made  and  the 
timbers  and  stones  removed  from  the  creek 
at  the  point  of  crossing,  all  of  the  lands  of 
the  district  would  be  made  good,  tillable 
lands  for  general  farming  purposes;  and 
that  the  proposed  construction  of  a  ditoh 
or  drain  along  Rob  Roy  creek,  when  com- 


pleted In  aooordanea  with  said  plans,  would 
"not  divert  or  carry  waters  which  by  nature 
of  force  of  gravity  would  flow  or  drain 
into  any  other  natural  water  eouise  in 
said  droinaga  district  or  the  rlclni^  thor^ 

The  eommlsBioneri  allege  in  their  petj-g 
tion  that  the  neglect, 'failure,  and  refusal* 
of  the  railway  oompany  to  remove  the  tim- 
bers and  stones  it  had  placed  In  the  creek, 
and  to  conatmot  and  enlarge  the  opening 
under  its  bridge  or  culvert,  had  prevented 
them  from  completing  the  construction  of  the 
ditoh  or  drain  in  accordance  with  the  plana 
adopted  by  them ;  that  It  was  necessary  for 
the  use  end  protection  of  the  proposed  drain- 
age work  that  the  opening  underneath  the 
bridge  or  culvert  be  constructed  and  en- 
larged in  the  manner  indicated  in  order  that 
the  lands  in  the  district  might  be  drained  In 
accordance  with  said  plans;  which  plans 
"are  reasonable  for  the  suitable  and  proper 
drainage  of  said  district." 

The  relief  naked  was  a  writ  of  mandamus 
commanding  the  railway  company  to  forth' 
with  enlarge,  deepen,  and  widen  tha  water 
way  over  and  across  the  company's  right  of  ^ 
way  across  Rob  Roy  creek.  >• 

*  1.  The  first  question  is  one  of  the  an-* 
thority  of  this  court  to  review  the  judgment 
below.  As  we  have  seen,  the  railway  000- 
pany  Insisted  in  the  court  of  original  juris-^ 
diction  that  the  statute  under  which  theg 
drainage  commiBBi<Hiers  proceeded 'could  not* 
be  applied  in  this  ease  without  taking  it* 
property  for  public  use  without  oompensa- 
tion,  and  therefore  depriving  it  of  property 
without  due  process  of  law,  or  without  deny 
ing  to  It  the  equal  protection  of  the  laws, 
guaranteed  by  the  Constitution  of  the  United 
States.  The  judgment  of  the  trial  court  waa 
adverse  to  that  view.  In  the  supreme  court 
of  the  state  the  railway  company,  by  Ite 
assignments  of  error,  preserved  its  objection 
based  on  constitutional  grounds.  That 
court  did  not,  in  words,  refer  to  the  Consti* 
tution  of  the  United  States,  and  ite  opinion 
concluded:  "Enterteining  the  views  abova 
expressed,  and  founding  our  conclusion  upon 
the  righte  and  duties  of  the  parties  as  foimd 
in  the  common  law,  we  deem  it  unnecessary 
to  pass  upon  the  constitutionality  of  1  40Va 
of  the  farm  drainage  act"  [212  HI.  180,  T2 
N.  E.  225.] 

The  contention  is  that  as  the  stete  court 
based  its  judgment  on  the  common-law  duty 
of  the  railway  oompany,  and  not  expressly 
on  any  Federal  ground,  It  cannot  be  said 
that  there  was  any  denial  of  the  Federal 
right  claimed  by  the  company;  consequently, 
it  is  argued,  this  court  is  without  jurisdio- 
tion  to  re-examine  the  final  judgment.  Rev. 
Stat  S  709,  U.  S.  Comp.  Stat  1901,  p.  S75. 

Undoubtedly,   the  general    rule   is    that 
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where  the  judgment  of  the  Bt>te  court  resLa 
upon  an  iadepeudent,  eeparate  ground  of 
local  or  general  law,  broad  eoough  or  suO- 
-eient  in  itself  to  cover  the  euenti&I  issuea 
Bsd  control  the  rights  of  the  parties,  hosv- 
ever  the  Federal  question  raised  on  the 
record  might  be  deternnned,  this  court  will 
■ffinn  or  diamiaa,  as  the  one  course  or  the 
cither  maj  be  appropriate,  without  consider- 
ing that  question.  But  it  is  equally  well 
■ettled  that  the  failure  of  the  state  court  to 
pass  on  the  Federal  right  or  in]muiiit}r  spe- 
dally  eet  up,  of  record,  is  not  conclusiva, 
but  this  court  will  decide  the  Federal  ques- 
tion if  the  Qccesaary  effect  of  the  judgment 
is  to  deny  a  Federal  right  or  immunity  spe- 
dalljr  set  up  or  claimed,  and  whfch.  If  recog- 
nised and  enforced,  would  require  a  judg- 
mwt  different  from  one  resting  upon  some 
ground  of  loea)  or  general  law.  And  such 
^  plainly  wa*  the  effect  of  the  judgment  in  this 
*<caae.  It,  as  the  railway  company  contended, 
-■  the'proposed  action  of  the  drainage  commis- 
aionen  would  deprive  it  of  property  without 
doe  process  of  law  and  also  deny  to  it  the 
equal  protection  of  the  laws,  then  a  judg- 
ment abouid  have  been  rendered  for  the  com- 
pany. And  that  result  could  not  ba  avoided 
merely  by  silence  on  the  Federal  question, 
and  by  placing  the  judgment  on  some  prin- 
ciple of  the  common  law.  The  constitutional 
grounds  relied  on  must,  if  sustained,  displace 
or  supersede  any  principle  of  general  or  local 
law  which,  but  for  such  grounds,  might  be 
•ufBdent  for  the  complete  determination  of 
-the  rights  of  the  parties.  The  claim  of  a 
Federal  right  or  immunity  specially  set  up 
from  the  outset  went  to  the  very  root  of 
the  case  and  donunated  every  part  of  iL  If 
-that  claim  be  valid,  then  tlw  law  is  for  tlie 
railway  company;  for  the  supreme  law  of 
-the  land  must  always  control.  Therefore  a 
-failure  to  recognize  euch  Federal  right  or 
immunity,  and  the  decision  of  the  case  on 
■ome  ground  of  general  or  local  law,  neces- 
earily  has  the  same  effect  as  if  the  claim  of 
Federal  right  or  immunity  had  been  express- 
ly denied.  That  claim  baring,  then,  been  dis- 
-tinctly  set  up  by  the  company,  and  being 
hroad  enough  to  cover  the  entire  case,  it 
may  not  be  ignored,  and  this  court  cannot 
refuse  to  determine  whether  the  allied 
Federal  right  exists  and  is  protected  by  tlie 
Constitution  of  the  United  States.  If  the 
-ease  had  been  decided  in  favor  of  the  railway 
•company  on  some  ground  of  local  or  general 
law,  then  the  claim  of  a  Federal  right  would 
have  become  immaterial,  and  we  could  not 
have  re-e!cnmined  the  judgment.  But  the 
decision  was  otherwise,  and  was,  in  law,  a 
denial  of  the  claim  of  a  Federal  rif^hL 

For  these  reasons  we  are  of  opinion  that 
-this  court  has  jurisdiction  to  re-examine  the 
4tauJ  Judgment  of  the  stat«  court  so  far  as 


it  Involved  the  Federal  right  or  fmraunltj 
specially  set  up  by  the  railway  company. 

2.  The  concrete  case  arising  upon  the  peti- 
tion and  the  demurrer  is  this:  A  publia 
corporation,  charged  by  law  with  the  duty 
of  causing  a  large  body  of  lands,  principally^ 
swamp  and  slough  lands,  to  be  drained  <• 
and  made  capable  of  cultlvation,*hae,  under* 
direct  legislative  authority,  adopted  a  rea- 
sonable and  suitable  plan  to  accomplish  that 
object.  That  plan  requires  the  enlarging 
and  deepening  of  the  channel  of  a  natural 
water  course  running  through  the  district, 
which  ia  the  only  natural  ontlet  or  way  of 
drainage  of  the  lands  of  the  district, —  the 
best  and  only  practicable  mode  by  which  the 
lands  can  be  made  tillable.  But  that  plan 
cannot  be  carried  out  unless  the  timber*  and 
stones  in  the  creek — placed  there  by  the 
railway  company  when  It  constructed  the 
foundation  for  its  present  bridge — are  re- 
moved. The  timber  and  stones  referred  to 
cannot,  however,  be  mnovcd  without  de- 
stroying the  foundations  of  the  present 
bridge  and  rendering  It  necessary  (If  the 
railway  company  continues  to  operate  its 
road,  which  we  asaume  it  intends  to  do)  to 
construct  another  bridge  with  an  opening 
underneath  wide  enough  to  permit  a  ehanud 
sufficient  to  carry  oS  the  Waters  of  the 
creek  as  increased  in  volume  under  the 
drainage  system  adopted  by  the  eommii- 

The  contention  of  the  railway  company  ti 
that,  as  its  present  bridge  wee  lawfully  con- 
structed, under  Its  general  corporate 
power  to  build,  construct,  operate,  and  main- 
tain a  railroad  In  the  county  and  township 
aforesaid,  and  as  the  depth  and  width  of 
the  channel  under  it  were  sufficient,  at  the 
time,  to  carry  off  the  water  of  the  creek  as  it 
then  flowed,  and  now  flows, — the  foundation 
of  the  bridge  cannot  be  removed  and  fta  nae 
of  the  bridge  disturbed  unless  compensation 
be  first  made  or  secured  to  it  in  such  amount 
will  be  sufficient  to  meet  the  expense  of 
removing  the  timbers  and  stones  from  the 
creek  and  o}  constructing  a  new  bridge  of 
such  length  and  with  such  opening  under  It 
as  the  plan  of  the  commissioners  requiraa. 
The  company  insists  that  to  require  it  to 
meet  these  expenses  out  of  Its  own  fundi 
will  be,  within  the  meaning  of  the  Consti- 
tution, a  tal-ing  of  its  property  for  public 
use  without  compensation,  and,  therefore, 
without  due  process  of  law,  as  well  aa  k 
denial  to  it  of  the  equal  protection  of  the 

The  importance  of  these  qneetions  will 
Justly  a  reference  to  some  of  the  odjndgedn 
case*;  referring  first  to  those*recogn]Elng? 
the  distinction  between  an  Incidental  injury 
to  righta  of  private  property  resulting  from 
the  exercise  of  governmental  powers,  law- 
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falij  and  naaonMj  siertad  for  the  public 
good,  and  the  tdknag,  within  the  meaning  of 
tiw  ConBtltution,  of  privata  property  for 
pnhlie  use. 

In  VorfAsm  TVwitp.  Oo.  r.  OMoago,  9S  U. 
S.  635,  042, 25  L.  ed.  336, 336,  which  involved 
a  ciaim  for  damages  directlj  resulting  from 
the  conatruotioii  by  the  city  of  Chicago  of  a 
tunnel  under  Chicago  river,  whereby  for  a 
▼ery  long  time  the  plaintiff  waa  prevented 
from  using  its  doclc  and  other  property  lor 
purposes  of  its  business;  in  Mugler  v.  Ean- 
MS,  123  U.  S.  623,  SS9,  31  L.  ed.  205,  213,  9 
Bup.  Ct.  Rep.  Z73,  which  related  In  part, 
to  the  lawful  prohibition  by  the  state  of  the 
use  of  private  property  in  a  particular  way, 
whereby  its  value  was  materially  diminished, 
if  not  practically  destroyed;  in  Neio  York 
a  S.  B.  B.  Oo.  V.  Briatol,  161  U.  S.  560, 
667,  6TI,  3S  L.  ed.  206,  272,  274,  14  Sup. 
Ct.  Rep.  437,  which  Involved  the  question 
whether  a  railroad  company  could  be  re- 
quired, at  its  sole  expense,  to  remove  a  grade 
crossing  which  It  had  lawfully  established 
and  used,  and  to  establish  another  crossing 
at  a  different  place;  in  Chicago,  B.  <£  Q.  R. 
Co.  V.  Chicago,  166  U.  S.  226,  252,  41  L.  ed. 
076.  900,  17  Sup,  Ct  Rep.  681,  in  whidi  one 
of  the  questions  was  whether  it  was  a  con- 
dition of  the  exercise  by  the  state  of  its  au- 
thority to  regulate  the  use  of  property  owned 
by  individnals  or  corporations,  that  the 
owner  should  be  Indemnified  for  the  damage 
«r  injury  resulting  from  the  eiercise  of  such 
authority  for  Intimate  public  purposes  i 
Gtison  v.  United  Btatet,  166  U.  S.  269,  271, 
276,  41  L.  ed.  006,  9S8,  1002,  17  Sup.  a. 
Rep.  STB,  in  which  the  owner  of  a  farm  on 
an  ialand  in  the  Ohio  river,  at  which  there 
was  a  landing,  sought  to  recover  compensa- 
tion for  the  injury  done  to  the  farm  by  rea- 
son of  the  construction  by  the  United  States 
of  a  dike  for  tbe  purpose  of  concentrating  the 
waterflow  in  the  mam  channel  of  the  river; 
and  in  Boranton  v.  Wheeler.  I7B  V.  B.  141, 
164,  45  L.  ed,  126,  137,  21  Sup.  a.  Rep.  48, 
which  involved  the  question  whether 
the  United  States  was  required  to  com- 
pensate an  owner  of  land  fronting  on 
a  public  navigable  river,  when  his  ac- 
cess from  the  shore  b>  the  navigable 
part  of  such  river  was  permanently  ob- 
oe structed  by  a  pier  erected  in  the  river  under 
•  the  authority  of  Congress  tor  the  purpose  of 
improving  navigation; — in  each  of  those 
cases  this  court  recognized  the  principle  thai 
injury  may  often  come  to  private  property 
as  the  result  of  legitimate  governmental 
action,  reanonably  taken  for  the  public  good 
and  for  no  other  purpose,  and  yet  there  will 
be  no  taking  of  tudi  property  within  the 
meaning  of  the  constitutional  guaranty 
against  the  deprivation  of  property  without 
due  process  of  law,  or  against  the  taking  of 


private  property  for  public  use  without  Mn^ 
pensation.  To  this  dass  belongs  the  leetat, 
and,  as  we  think,  dediive  ease  of  Ifato  Or' 
leans  QatKght  Oo.  t.  DnUnago  Oommitiion, 
1S7  U.  S.  453,  49  L.  ed.  B31,  26  Sup.  Ct  Rep. 
471,  to  be  hereafter  adverted  to  In  another 
connection.  In  this  class  may  also  be  placed 
Jftllt  T.  United  States,  12  L.  R.  A.  673, 
40  Fed.  736.  That  waa  the  ease  of  an  Im- 
provement by  the  United  States  of  the  navi- 
gation of  Savannah  river,  which  resulted  In 
so  raising  the  water  in  that  river  as  ta 
make  it  impossible  to  prevent  the  flooding 
of  adjacent  rice  fields  that  were  ordinarily 
and  naturally  drained  into  the  river,  and 
rendering  it  necessaij  that  o^pense  be  in- 
curred in  order  to  provide  new  drainage 
from  those  flelds  into  a  back  river,  where 
the  water  levels  were  suitable.  In  com- 
menting upon  that  case,  this  court  said,  {a 
United  Statee  t.  Lynah,  188  U.  S.  445,  47 
Ik  ed.  53S,  23  Sup.  Ct  Rep.  349:  "Obvious- 
ly there  waa  no  taking  of  the  plaintiff's 
lands,  but  simply  an  injury  which  could  ha 
remedied  at  an  expense,  aa  alleged,  of  SIO,- 
000,  and  the  action  was  one  to  recover  tha 
amount  of  this  consequential  Injury.  The 
court  rightfully  held  that  it  could  not  bo 
sustained."  See  also  Bedford  v.  I7ni(eil 
States,  192  U.  B.  217,  48  L.  ed.  414,  24  Sup. 
Ct  Rep.  238,  and  Manigault  v.  Springs,  199 
D.  S.  473,  SO  li.  ed. ,  28  Sup.  Ct.  Rep.  127. 

We  refer  also,  as  baving  direct  applica- 
tion here,  to  some  of  the  cases,  familiar  to 
the  profession,  that  recognize  the  possession 
by  each  state  of  the  power,  never  surrendei^ 
ed  to  the  government  of  the  Union,  of  guard- 
ing and  promoting  the  public  interests  bf 
reasonable  police  regulations  that  do  not  vio- 
late the  Constitution  of  the  stnte  or  the  Con- 
stitution of  the  United  States.  Oibltont  v. 
Ogden,  9  Wheat.  1,  6  L.  ed.  23;  Banntlxit  S 
St.  J.  R.  Oo.  v.  Husen,  96  U.  S.  465,  472,  24„ 
L.  ed.  ES7,  530;  Patterson  r.  Kentuck;/,  87  U.g 
S.*601,603,24L.ed.  1116,  1116;  ilorgan'a  L.» 
d  T.  R.  d  8.  B.  Oo.  V.  Board  of  Beatth,  119 
U.  S.  455,  464,  30  L.  ed.  237,  241,  6  Sup.  Ct 
Rep.  1114;  Bennington  v.  Georgia,  163  U.  S. 
2B9,  308,  309,  41  L.  ed.  160,  170,  171,  IB  Sup, 
Ct.  Rep.  1086;  Hew  York,  N.  B.  A  E.  R.  Oo. 
V.  Hev}  York.  165  U.  S.  628-631,  41  L.  ed. 
853,  854,  IT  Sup.  Ct.  Rep.  418, 

We  assume  that  the  drainage  statute  in 
question  is  entirely  consistent  with  the  Con- 
stitution of  Illinois.  It  is  so  regarded  by 
the  supreme  court  of  the  state,  and  that  ia 
all-sufficient  In  this  case.  We  assume,  also, 
without  discussion — as  from  the  dedsions 
of  the  state  court,  we  may  properly  aasum> 
— that  tha  draining  of  this  large  body  of 
lands  BO  as  to  moke  them  fit  for  human 
habitation  and  cultivation  is  a  publia 
purpose,  to  accomplish  which  the  state  may, 
by  appropriate  agencies,  exert  the  general 
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powAn  it  pouBHas  for  tlie  oonunon  good. 
Sy  ths  ramoTiJ  of  water  Irom  largs  bodies 
•f  UtDd,  tho  lUU  <!oiirt  has  laid,  and  b;  "the 
■objection  of  incli  lands  to  cultivation,  they 
ure  madA  to  be&r  their  proper  proportionate 
burden  to  the  support  of  tbe  inhabitaata  and 
the  commerco  of  the  state.  Their  raltw  is 
Increased,  ejid  therdty  their  contribntios  in 
taxes  to  the  state  and  local  goreminenta  is 
Increased."  212  111.  103,  110,  72  N.  E.  210. 
It  is  conceded  that  this  publie  purpose  ean- 
not  be  oertainly  uid  effeetively  attained  ex- 
cept through  the  plan  adopted  bj  the  drain- 
age commiHioneTi.  Further,  the  ragula- 
tlons  against  which  the  railway  company  in- 
Tokes  the  Gmstitution  have  a  real,  direct, 
and  obvious  relation  to  the  publie  objects 
sought  to  be  aooomplished  by  them;  in  no 
sense  are  they  ariiitrajy  or  unreaaouable. 
Indeed  it  is  admitted  that  the  plan  of  the 
commissioDers,  is  appropriate  and  the  beet 
that  can  be  devised  for  draining  the  lands 
In  question.  But  the  railway  company,  In 
effect,  if  not  in  words,  insists  that  the  rights 
which  it  asserts  in  this  ease  are  supnior 
and  paramount  to  any  tliat  the  publie  has 
to  use  the  water  eourse  in  question  lor  the 
purpoee  of  draining  the  lands  in  its  violnlty, 
although  such  water  eourse  was  La  existence, 
for  the  benefit  of  the  publie,  long  before  the 
railway  company  oonstructed  it*  bridge. 
This  contention  cannot,  however,  be  sue- 
^tained,  except  upon  tlie  theory  that  the  ac- 
Bquisition  by  the  railway  company  of  a  right 
•  of  way  through  the  lands  in 'question,  and 
the  construction  on  that  right  of  way 
of  a  bridge  across  Rob  Roy  creek  at  the 
point  in  question,  carried  with  it  a  surrender 
by  the  state  of  its  power,  by  appropriate 
agencies,  to  provide  for  su^  use  of  that  na- 
tural water  course  as  might  subsequently 
become  necessary  or  proper  for  the  public 
interests.  If  the  state  could  part  with  such 
power,  held  in  trust  for  the  public, — which 
is  by  no  means  admitted, — it  has  not  done 
so  in  any  statute,  either  by  eEpress  words  or 
by  necessary  implication.  When  the  rail- 
way company  laid  tlia  foundations  of  its 
bridge  in  Rob  Roy  creek,  it  did  so  subject 
to  the  rights  of  the  publie  in  the  use  ot  that 
water  course,  and  also  subject  to  the  possi- 
bility that  new  circumstances  and  future 
public  necessities  might,  in  the  judgment  of 
the  state,  reasonably  require  a  material 
change  in  the  methods  used  in  orossing  the 
creek  with  cars.  It  may  be — and  we  talie 
it  to  be  true —  that  the  opening  under  the 
bridge  as  originally  constructed  was  suffi- 
cient to  pass  all  the  water  then  or  now  flow- 
ing through  the  creek.  But  the  duty  of  the 
company,  implied  in  law,  was  to  maintain  an 
opening  under  the  bridge  that  would  be  ad- 
equate and  efTectual  for  such  an  increase  iu 
the  volume  of  water  as  might  result  from 


lawful,  reasonable  regulations  aatabUshed  bjr 
appropriate  publlo  avtbority  from  time  to 
time  for  the  drainage  of  lands  on  either  ride 
of  the  creek.  Angell,  Water  Courses,  Otli  ed. 
I  i6Sb,  p.  840. 

The  supreme  court  of  Dlinola  nid  In  this 
ease;  "Ttie  right  of  drainage  through  a 
natural  water  course  ot  a  natural  water 
way  is  a  natural  easement,  ^purtenant  to 
the  land  of  every  individual  through  whose 
land  such  natural  water  course  runs,  and 
every  owner  of  land  along  sndi  water  course 
is  obliged  to  take  notice  of  the  natn< 
ral  easement  possessed  by  other  own- 
ers along  the  same  water  eourse." 
Again,  In  the  same  ease:  "Where  lands  are 
valuable  for  oultivation,  and  the  country,  as 
this,  depends  so  much  upon  agriculture,  the 
publlo  welfare  demands  that  the  lands  shall 
be  drained;  and,  In  the  absence  of  any  con- 
stitutional provision  in  relation  to  such  laws 
they  have  been  sustained,  npm  high  author-  v 
ity,  as  the  exercise  of  the 'police  power."? 
Further:  "A  natural  water  course,  being  a 
natural  easement,  is  placed  upon  the  same 
ground,  is  many  reapeets  as  to  the  publie 
right,  as  is  a  publie  highway.  At  the  com- 
mon law.  If  a  railroad  or  another  highway 
crosses  a  natural  water  coarse  or  a  publlo 
highway,  such  highway  or  railroad  must  be 
to  oonstrueted  across  the  existing  highway 
or  waterway,  and  so  maintained,  that  said 
highway  or  waterway,  as  the  case  may  be, 
shall  not  only  subserve  the  demands  of  the 
public  as  they  exist  at  tlte  time  of  crossing 
the  same,  but  for  all  future  time.  .  .  . 
The  great  weight  of  authority  is,  that  where 
there  i*  a  natural  water  way,  or  where  a 
highway  already  exists  and  Is  crossed  by  a 
railroad  oompany  under  its  general  license 
to  build  a  railroad,  and  without  any  epeoiSe 
grant  by  the  legislative  authority  to  ob- 
struct the  highway  or  water  way,  the  rail- 
road company  Is  bound  to  make  and  keep  its 
crossing,  at  Its  own  expense,  in  such  condi- 
tion as  shall  meet  all  tlte  reasonable  require- 
ments of  the  public  as  the  changed  condi- 
tions and  increased  use  may  demand."  The 
court  said  that  the  implied  authority  of  the 
company  to  build  ite  present  bridge  was 
coupled  with  its  common  law  duty  "to  build 
its  bridge  over  the  natural  water  coursa 
with  a  view  of  the  future  as  well  as  the  pre- 
sent contingencies  and  requirements  of  such 
water  course,  and  with  the  further  implied 
provision  that  there  remained  in  the  state, 
whenever  the  public  welfare  required  it,  the 
right  to  regulate  its  use."  Still  further! 
"The  subject  [the  draining  of  lands]  was 
deemed  of  such  importance  that  the  people, 
by  t  31  of  article  4  of  the  Constitution  of 
1870,  conferred  upon  the  general  assembly 
plenary  powers  in  making  provision  for 
drainage  for  agricultural  and  sanitary  pur- 
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pooM,  md  immunt  to  ttiat  power  tha  gen- 
enl  osBembly  puMd  tbe  set  under  vhldi  the 
■ppalleea  are  proeeedinf,  deelftring  thftt  tbe 
OTganizatJon  thonld  be  for  ftgricultnraJ  and 
■anitar;  purpoaes.  The  drainage  distrlots 
organized  aa  are  the  appellees,  under  that 
law  are  invested  vith  the  right  of  eminent 
domain  and  the  power  of  taxation,  opon  the 
^theorj  that  they  are  publie  utilitieB  and  are 
2  held   to   be  quae!   public   corporatloDS.     In 

•  their  organic  ehnTact«r*they  do  not  represent 
merely  the  individual  property  owners  or 
themselves,  but  they  represent  tbe  state  in 
carrying  out  its  policy,  as  found  in  the  com- 
mon law  and  declared  by  its  Constitution 
and  statutes.  It  has  been  so  often  said  that 
It  need  only  be  adverted  to  here,  that  oor- 
porationa  such  as  appellant  do  not  hold  their 
property  and  exercise  their  franchiaes  strict- 
ly in  a  private  right,  but  that  from  the  na- 
ture of  their  business  and  their  relation  to 
society  they  are  public  oorporatlons  in  a 
sense,  and  are  subject  to  public  ocmtrol  and 
regulation,  though  with  thtAr  grant  of  pow- 
er to  traverse  the  state  with  their  lines  of 
railroad  It  cannot  be  said  that  their  right 
of  private  property  attaches  to  every  high- 
way and  water  course  over  whieb  their  roads 
may  be  constructed.  To  so  hold  would  ren- 
der such  enterprises,  which  are  designed  for 
the  benefit  of  the  state,  obstacles  to  its  prog- 
ress and  a  menace  to  its  general  welfare. 
.  .  .  Of  course,  in  the  exercise  of  tbe 
right  of  the  public  interest,  as  against  such 
corporations,  the  demand  must  be  reasonable, 
and  must  clearly  appear  to  be  for  the  public 
welfare.  In  this  ease  it  is  not  questioned  that 
tbe  improvement  of  Rob  Roy  creek,  as  pro- 
posed, is  necessary  for  the  proper  drainage 
of  the  lands  comprising  the  drainage  district. 
The  petition  alleges  that  such  enlargement  is 
necessary  and  that  the  same  cannot  be 
ried  on  with  the  ohstructiaos  placed  in 
bed  of  said  creek  by  appellant.  This  the 
appellant  does  not  deny."  212  111.  109-111, 
114,  118,  72  N.  E.  219, 

Id  Ohio  i  U.  R.  Co.  v.  iloCletlmd,  25 
III.  140,  144.  it  was  saJd— indeed,  all  the 
cases  hold — that  "tbe  power  to  enact  police 
regulations  operates  upon  all  alike;"  that 
that  power  "is  incident  to  and  a  part  of  gov- 
ernment itself,  and  need  not  be  expressly  re- 
served, when  it  grants  rights  or  property  to 
individuals  or  corporate  bodies,  as  they  take 
subservient  to  this  right." 

A  case  quite  in  point  is  that  of  Eankakee 

(t  S.  R.  Co.  V.  Horan,  131  111.  288,  23  N.  E. 

621.    That  was  an  action  against  a  railroad 

^company  to   recover   for   damage   from   the 

g  backing  of  water  upon  plaintifTs  land  by 

*  reason  of  an  insuDicient  cuIvert*construeted 
by  it  for  the  passage  of  water  from  a  certain 
natural  vrater  course.  Tbe  contention  of  the 
company  was  that  the  culvert  when  construe- 


ted  wu  miJBeient  for  tbe  flow  of  water  kt  tha 
time,  and  that  it  waa  not  bound  to  maka 
such  provision  as  was  necessary  for  an  la- 
crease  of  water  in  tiie  slough  subsequently 
arising  from  the  drainage  into  It  of  tiie 
lands  along  Ita  course.  Upon  this  point  the 
supreme  court  of  Illinois  aoid:  "We  do  not 
Bubscrjlje  to  this  doctrine.  The  Parker 
slough  was  a  water  course,  and  It  was  tha 
legal  right  of  anyone  along  its  line  for  miles 
above  the  railroad,  where  the  water  natural- 
ly shed  toward  the  slough,  to  drain  Into  It, 
and  no  one  below,  owning  land  along  tha 
clougb,  would  have  any  I^al  remedy  against 
such  person  so  draining  water  into  the 
slough  above  him,  for  any  damage  done  to  bis 
inheritance  by  means  of  an  Increased  flow  of 
water  caused  thereby.  In  other  words,  the 
slough  was  a  legal  water  course  for  the 
drainage  of  all  the  land  the  natural  tCTdeney 
of  which  was  to  cast  Its  surplus  water,  ca.uMd 
by  the  falling  of  rain  and  enow  into  it; 
and  this  whether  the  flow  was  increaaed 
by  artiflcial  means  or  not.  It  would  seam 
Intimately  to  follow  that  the  railroad  eom- 
pany,  in  providing  a  passageway  for  the 
slough,  was  bound  to  anticipate  and  pT» 
vide  for  any  such  legal  increase  of  the  waiter 
flow.  If  it  did  not,  it  was  doing  a  wrong 
and  legal  Injury  to  any  one  situated  like 
the  appellee,  who  received  injury  in  conse- 
quence of  a  failure  on  its  part  to  do  It* 
duty."  Sea  also  the  following  Illinois  caaes: 
People  ea  rel.  Bloomington  v.  Ohioago  ^^ 
A.  R.  Co.  67  111.  118;  Chicago,  R.  I.  A  P. 
ft.  Co.  v.  MofflH.  75  111.  524 ;  Chioago  A  V. 
W.  R.  Co.  V.  Chicago,  140  III-  309,  29  N.  K. 
HOB ;  Ohio  4  U.K.  Co.  v.  Thillman,  143  lU. 
127,  36  Am.  St.  Rep,  359.  32  N.  E.  fm-.Fn- 
ter  f.  Ohioago,  1B6  111.  480,  486,  61  L.  R.  A. 
306,  78  Am.  St.  Rep.  206,  67  N.  E.  1055. 

Many  cases  In  other  courts  are  to  the  same 
general  effect  They  n^ative  the  suggee- 
tion  of  the  railway  company  that  the  adeqna* 
cy  of  its  bridge  and  the  opening  under  It 
for  passing  the  water  of  the  creek  at  tha 
time  the  bridge  was  constructed  determines 
its  obligations  to  the  public  at  all  subse-^ 
quent  periods.  In  Cooke  v.  Botlon  d  h.  JL* 
Corp.  133  Mass.  185,  I8B,*it  appeared  that  a> 
railroad  company  had  statutory  authority 
to  cross  a  certain  highway  with  its  road. 
The  statute  provided  that  if  the  railroad 
crossed  any  highway  it  should  be  so  con- 
structed as  not  to  impede  or  obstruot  the 
safe  and  convenient  use  of  the  highway.  And 
one  of  the  contentions  of  the  company  was 
that  the  statute  limited  its  duty  and  obli- 
gation to  provide  for  the  wants  of  travel- 
ers at  the  time  It  exercised  the  privil^a 
granted  to  It.  The  court  said:  "The  legis> 
lature  intended  to  provide  against  any  ob- 
struction of  the  eafe  and  convenient  use  of  the 
highway,  for  all  time;  and  If,bythe  increas» 


3,Google 


CHICAGO,  B.  &  Q.  EL  CO.  T.  lUIHOIS  m  tvl.  GRIUWOOD. 


S4> 


of  popnlatioa  iu  the  nelgtiborhood,  or  b^  an 
increasing  use  of  the  highwa;,  the  crossing 
which  at  tlie  outset  was  adequate  is  no  longer 
so,  it  is  the  duty  of  the  railroad  corporation 
to  make  such  alteration  as  will  meet  the  pres- 
ent needs  ot  the  puhlic  who  have  occasion  to 
use  the  highway."  In  Lake  Brit  dW.R.  Co, 
T.  CluggUh,  143  Ind.  347.  42  N.  E.  743,  the 
court  said  (quoting  from  Lake  Erie  cE  W.  R. 
Co.  T,  Bmiih,  61  Fed.  885)  :  "The  duty  of 
a  railroad  to  restore  a  stream  or  highway 
which  is  crossed  by  Uie  line  of  its  road  Is  a 
continuing  duty;  and  if,  hy  the  increase  of 
population  or  other  eauaes,  the  crossing  t«- 
coroes  inadequate  to  meet  the  new  and  altered 
conditions  of  the  country.  It  Is  the  duty 
of  the  railroad  to  make  such  alterations  as 
will  meet  the  present  needs  of  the  public. ** 
So,  in  iTtdiana  e»  rel.  Uunole  y.  Lake  Erie 
<C  W.  B.  Co.  83  Fed.  287,  which  was  the  case 
of  an  overhead  crossing  lawfully  constructed 
on  one  of  the  streets  of  a  oity,  the  court 
•aid:  "If,  by  tbe  growth  of  population  or 
otherwise,  the  crossing  has  become  inade- 
quate to  meet  the  present  needs  of  the  pub- 
lic, it  is  the  duty  of  the  railroad  company  to 
lemedy  the  defect  by  restoring  the  crossing 
•0  that  it  will  not  unnecessarily  impair  the 
usefulness  of  the  highway." 

The  cases  to  which  we  have  referred  are  in 
Record  with  the  declarations  of  this  court 
in  ttie  recent  case  ot  yea  Orleani  Oaatight 
Co.  r.  Drainage  Oommietion,  167  U,  8.  453, 
4»  L.  ed.  831,  25  Sup.  Ct.  Ilep.  471.  That 
ease  wonld  seem  to  bo  decisive  of  the  ques- 
A  tlon  before  us.  It  there  appeared  that  a  gae 
■  company  had  acquired  an  exclusive  right'to 
supply  gas  to  the  dty  of  New  Orleans  and 
its  inhabitants  through  pipes  and  mains  laid 
in  the  streets.  In  the  eierdse  of  that  right 
it  had  laid  its  pipea  in  tbe  streets.  Subse- 
quently a  drainage  commission,  proceeding 
under  statutory  authority,  devised  a  system 
of  drainage  for  the  city,  and  In  the  execution 
of  ita  plans  it  became  necessary  to  change  the 
location  in  some  places  of  the  mains  and 
pipes  laid  by  the  gaa  company.  The  conten- 
tion of  that  company  was  that  it  could  not 
be  required,  at  its  own  cost,  to  shift  its  pipes 
and  mains  so  as  to  accommodate  the  drain- 
age qrstem ;  that  to  require  it  to  do  so  would 
be  a  taking  of  its  property  for  public  use 
without  compensation,  in  violation  of  the 
Constitution  of  the  United  States.  This 
court  said :  "The  gas  company  did  not  ao- 
quire  any  spedfic  location  in  the  streets;  it 
was  content  with  the  general  right  to  use 
them ;  and  when  it  located  its  pipes  it  was 
at  the  risk  that  tbey  might  be,  at  some  fu- 
ture time,  disturbed,  when  the  state  might 
require,  for  a  necessary  public  use,  that 
changes  in  location  he  made.  .  .  .  There 
ia  nothing  in  the  grant  to  the  gas  company, 
•ven  if  it  could  legally  be  done,  nndertaldng 


to  limit  the  right  of  the  state  to  Mtabltah  m 
system  of  drainage  in  the  streets.  We  think 
whatever  right  the  gas  company  acquired 
was  subject,  in  so  far  ae  the  location  of  Ita 
pipes  was  eonoemed,  to  such  further  nga- 
lations  as  might  be  required  in  the  Interest 
of  the  public  health  and  welfare.  These 
views  are  amply  sustained  by  the  authori- 
ties. National  Waterv>orke  Co.  v.  Eansaa 
City,  28  Fed.  921,  in  which  the  opinion  was 
delivered  by  Mr,  Justice  Brewer,  then  circuit 
judge;  Columbus  Oaslight  d  Coke  Co.  t. 
Oolvmbut,  60  Ohio  St.  85,  19  L.  R.  A.  510, 

40  Am.  St  Rep.  648,  33  N.  B.  292;  Jamaioa 
Pond  Agueduot  Corp.  v.  Brookline,  121  Mass. 
6;  Re  Deering,  93  N.  Y.  301;  Chicago,  B.  A 

a.  Co.  V.  CWcoffo,   168   U.  S.  228,  2S4, 

41  L.  ed.  970,  990.  17  Sup.  Ct.  Rep.  681.  In 
the  latter  case  It  was  held  that  uncompensat- 
ed obedience  to  a  regulation  enacted  for  the 
puhlic  safety  under  the  police  power  of  the 
state  was  not  taking  property  without  due 

impensation.  In  our  view,  that  is  all  there 
to  this  case.  The  gas  company,  by  It* 
grant  from  the  dty,  acquired  no  ezdusivtj^ 
right  to  the  location  of  it*  pipes  in  the* 
streets,  ae  cbosen*b7  It,  under  a  general* 
grant  of  authority  to  use  the  streets.  Th« 
dty  made  no  contract  that  the  gas  company 
should  not  be  disturbed  in  the  location  chos- 
In  the  exercise  of  the  police  power  of 
the  state,  for  the  purpose  highly  necessary 
in  the  promotion  of  the  public  health.  It 
has  become  necessary  to  change  the  location 
of  the  pipes  of  the  gas  company  so  as  to  ac- 
commodate them  to  the  new  public  work. 
In  complying  with  this  requirement  at  its 
own  expense  none  of  the  property  of  the 
gas  company  has  been  taken,  and  the  in- 
jury sustained  is  damnum  abaqua  injuria.* 

~  e  learned  counsel  for  the  railway  com- 
pany seem  to  think  that  the  adjudicatlona 
relating  to  the  police  power  of  the  state  to 
protect  the  public  health,  the  public  morals, 
and  the  public  safety  are  not  applicable.  In 
prindple,  to  cases  where  the  police  power  is 
exerted  for  the  genera]  well-being  of  tbe 
community  apart  from  any  question  of  the 
publio  heiUth,  the  public  morals,  or  the  pul>> 
He  safety.  Hence,  he  presses  the  thought 
that  the  petition  in  this  case  does  not,  in 
words,  suggest  that  the  drainage  in  question 
has  anything  to  do  with  the  health  of  the 
drainage  district,  but  only  avers  that  the 
system  of  drainage  adopted  by  the  commis- 
sioners will  reclaim  the  lands  of  the  dis- 
trict, and  make  them  tillahle  or  lit  for  cul- 
tivation. Wc  cannot  assent  to  the  view  ex- 
pressed by  counsel.  We  hold  that  the  police 
power  of  a  state  embraces  regulations  de- 
signed to  promote  the  public  oonvenience  or 
tbe  general  prosperity,  as  well  as  regola- 
tions  designed  to  promote  the  public  health, 
the   public  morals,   or  the  public  safety. 
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£dbe  Short  d  M.  B.  R.  Oo.  v.  Ohio,  1T3  D. 
S.  2S5,  2g2,  43  L.  ed.  T02,  TM,  19  Bnp.  Ct. 
Bep.  465;  OUnuut  y.  PhUadelphta,  3  WftIL 
713,  728,  18  L.  ad.  96,  lOOj  Pound  t.  Tarok, 
m  V.  S.  459,  484,  M  L.  ed.  626,  527 ;  Hanni- 
bal d  8t.  J.  R.  Co.  T.  HiMnv,  05  U.  8.  470, 
24  L.  ed.  62B.  And  tha  validitf  of  a  poIic« 
regulation,  whether  estabUehed  directly  by 
the  state  or  by  some  public  body  acting  nn- 
d«r  ite  sanction,  must  depend  upon  the  cir- 
eumBtoneea  of  each  case  and  tlie  cbarocter 
of  the  reflation,  nhether  arbitraiy  or  rca- 
•onable,  and  whether  really  designed  to  ac- 
eotopllsh  a  legitimate  public  purpose.  Pri- 
nvate  property  cannot  be  taken  without  com- 
gpensation  for  public  use  under  a  police  r^ 
■  ulation  relating^trictly  to  the  public  health, 
the  public  morals,  or  the  public  safety,  any 
more  than  under  a  police  regulation  having 
no  relation  to  each  mattArs,  but  only  to  the 
general  welfare.  The  foundatitHia  upon 
which  the  power  rats  are  in  every  case  the 
■ame.  This  power,  as  said  in  Oarthagt  v. 
frederitk,  122  N.  T.  263,  10  L.  R.  A.  178, 
19  Am.  St.  Rep.  490,  26  N.  B.  480,  haa  al- 
ways been  exercised  by  municipal  corpora- 
tioDS,  "by  making  regulations  to  preserve 
order,  to  promote  freedom  of  communica- 
tion, and  to  facilitate  the  transaction  of 
business  in  crowded  communities.  Compen- 
■ation  has  never  been  a  condition  of  its  ez- 
arcl»e,  even  when  attended  with  inconven- 
ience or  pecuniary  loss,  as  each  member  of 
a  community  is  presumed  to  be  benefited  by 
that  which  promotes  the  gsnerfti  welfare." 
The  constitutional  requirement  of  due  proo- 
«Ba  of  law,  which  embraces  compensation 
for  private  property  taken  for  public  use, 
applies  in  every  case  of  the  exertion  of  gov- 
ernmental power.  If,  in  the  execution  of 
any  power,  no  matter  what  It  is,  the  gov- 
ernment, Federal  or  state,  finds  it  neceaaary 
to  take  private  property  for  public  use,  it 
must  obey  the  constitutional  injuncticai  to 
make  or  aecure  juat  oompenaation  to  the 
owner.  Cherokee  T^ation  v.  Boitthem  Kan- 
tat  R.  Co.  135  U.  S.  641,  650,  34  L.  ed.  295, 
303,  10  Sup.  Ct.  Rep.  985;  Bicett  v.  Sechcl, 
159  U.  S.  3S0,  399,  402,  40  L.  ed.  1S8,  196, 
197,  16  Sup.  Ct.  Rep.  43;  Jfonon^aAelo  Nav. 
Co.  V.  United  Blatet,  148  U.  S.  312,  336, 
37  L.  ed.  4G3,  471,  13  Sup.  Ct.  Rep.  622; 
United  Statea  v.  Lynah,  183  V.  8.  445,  47 
L.  ed.  539,  23  Sup.  Ct.  Rep.  34B.  If  the 
means  employed  have  no  real,  aubstantial 
relation  to  public  objects  which  govern- 
ment may  legally  accompliah, — if  they  are 
arbitrary  and  unreasonable,  beyond  the  ne' 
cessitiea  of  tlic  case, — the  judiciary  will  dis* 
regard  mere  forms,  and  interfere  for  the  pro- 
leelion  of  rights  injuriously  alTected  by  auch 
illegal  action.  Tlie  authority  of  the  courta 
ta  interfere  in  auch  cases  b  beyond  all 
doubt-    Urnnetota    r.    Barber,    136    U.    B. 


S13,  320,  S4  I<.  ed.  4118,  4G6,  3  Inters.  Com. 
Rep.  135, 10  8i^».  Ct  Rep.  862.  Uponthegen- 
eral  aubjectthere  is  no  real  conflict  among  Um 
adjudged  caaea.  Whatever  emflict  there 
Is  arises  upon  the  question  whether  there 
haa  been  or  will  be  in  the  particular  cas^ 
within  the  true  meaning  of  the  Constitution, 
a  "taldng"  of  private  proper^  for  pnblle 
use.  If  the  injury  complained  of  Is  only  in- 
cidental to  the  legitimate  ezeroise  of  gor^^ 
emmental  powers  for  the  public  good,  tbeng 
there  ij*no  taking  of  property  for  the  public* 
uae,  and  a  right  to  compensation,  on  ocoount 
of  auch  injury,  does  not  attadi  under  the 
Constitution.  Such  is  the  preeent  ease. 
There  are,  unquestionably,  limitations  upon 
the  exercise  of  ti»  police  power  which  eaa- 
not,  under  any  circumstances,  be  Ignored. 
But  Uie  clause  prohibiting  the  taldng  of 
private  property  without  compensation  "i« 
not  intended  aa  a  limitation  of  the  exereisa 
of  thoae  police  powers  which  are  neeessary 
to  the  tranquillity  of  every  well-ordered 
community,  nor  of  that  general  power  over 
private  proper^  which  is  neeessary  for  the 
orderly  eiiatence  of  all  governmenta.  It 
has  always  been  held  that  the  legislature 
may  moke  police  r^ulationa,  although  th^ 
may  interfere  with  the  full  enjt^ment  of 
private  property,  and  though  no  eompenso- 
tiou  is  ^ven."  Sed£w.  Stat,  t  Conat.  Law, 
434. 

It  remaina  to  deal  with  a  particular  ••• 
pect  of  the  case.  The  opening  under  tha 
present  bridge,  we  assume  from  the  record, 
was  BufBcient,  when  the  bridge  was  con- 
atruoted,  to  pass  all  the  water  naturally 
flowing  in  the  creek  from  lands  in  that  lo- 
cality. It  is  aiifficicnt  if  the  channel  of  the 
river  be  left  as  it  ia  now.  The  eodimissioD* 
ers  demand,  however,  as  they  may  rightfully 
do  in  tbe  public  interest,  a,  larger,  deeper, 
and  wider  channel  in  order  to  accommodate 
the  increased  volume  of  water  in  the  creek 
that  will  come  from  the  proposed  plan  of 
the  commiBsi oners.  But  that  is  a  matter 
which  concerns  the  public,  not  the  railway 
company.  Tlie  duty  of  the  company  wfU 
end  when  it  removes  tbe  obstructions  whieh 
IS  placed  in  the  way  of  enlarging,  deep- 
ening, and  widening  of  the  channel.  It  fol- 
lows, upon  principles  of  justice,  that  while 
the  expense  attendant  upon  the  removal  of 
the  present  bridge  and  culvert  and  tbe  tim- 
bers and  atones  placed  by  the  company  in 
tbe  craek,  aa  well  as  the  expense  of  tha 
erection  of  any  new  bridgi  which  the  com* 
pany  may  elect  to  construct  in  order  to  con- 
form to  tlie  plan  of  the  commissioners, 
should  be  borne  by  tbe  railway  company, 
tbe  expense  attendant  merely  upon  the  re- 
moval of  soil  in  order  to  enlarge,  deepen, 
and  widen  the  channel  must  be  borne  by  tha 
district.     The  expense  to  be  borne  by  tha 
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■dirtriet  MoA  tkt'nHmr  oompuir,  nipw- 
tiTBljr,  caji  b«  aaoertunad  hf  the  state  oourt 
In  some  appropriate  waf,  and  tuohorden 
made  aa  will  be  necestar;  to  faeilitate  the  ex- 
ecution of  the  plan  of  the  commiMloiien. 

Without  further  diiousaiou,  tre  hold  it 
to  be  the  duty  of  the  railway  eompany,  at 
Its  own  eipeme,  to  remove  from  the  creek 
the  preeeot  bridga,  culvert,  timben,  and 
atones  placed  there  by  it,  and  alio  (unleu 
it  abandona  or  eurrenders  ite  right  to  crom 
the  creek  at  or  In  the  vicinity  of  the  present 
eroaaing)  to  erect  at  its  own  expense  and 
maintain  a  new  bridge  for  erosging  that  will 
conform  to  the  r^ulationa  eatablisbsd  by 
the  drainage  commissioners,  under  the  au- 
thority of  the  state;  and  auch  a  requirement 
If  enforced  will  not  amount  to  a  taking  of 
private  property  for  public  uae  within  the 
meaning  of  the  Conatituticm,  nor  to  a  denial 
of  the  equal  protection  of  the  laws. 

Leaving  it  to  the  atate  court  to  give  ef- 
fect to  ttieae  views  by  appropriate  orders, 
and  subject  to  the  above  qual  ill  cations,  (Ae 
dMree  of  Ike  itata  oourt  it  oifirmtiL 

Ur.  Justice  Holnea,  eoncurrlngi 
I  concur  in  the  main  with  the  judgment 
of  the  court.  I  agree  that  the  public 
tbority  haa  a  right  to  widen  or  dsept 
ehannel  if  It  sees  fit,  and  that  any  cost  that 
the  railroad  is  put  to  in  rebuilding  a  bridge 
the  railroad  must  bear.  But  Ota  public  must 
pay  for  the  widening  or  deepening,  and  T 
think  that  it  does  not  matter  whether  what 
ft  IiBS  to  remove  is  the  original  earth  or 
same  other  substance  lawfully  put  in  the 
place  of  the  original  earth.  Very  likely 
In  this  case  the  diatinoUon  la  of  little  im- 
portance; but  it  may  be  hereafter.  I  aup- 
poae  it  to  be  plain,  as  my  brother  Brewer 
says,  that,  if  an  expense  is  thrown  upon  the 
railroad  unlawfully.  Its  property  is  taken 
for   public   use  without   due   compensation. 

^Woodtcard  v.   Central  Vermont  R.  Co.   180 

gUass.  50g,  02  N.  E.  1051. 

*  *  I  am  authorized  to  aay  that  my  brothers 
WUte  and  HeKenBn  agree  with  my  view. 

Mr.  Justice  Brewer,  dissenting; 

The  question  in  this  case  Is  a  narrow  one, 
yet  of  profound  Importance,  and,  involving, 
aa  in  my  judgment  it  does,  a  grievous  wrong 
to  owners  of  private  property,  I  am  con- 
strained to  dissent.  Conceding  the  regulari- 
tf  of  the  proceedings  and  the  power  of  the 
state  to  drain  the  lands  in  the  drainage  dis- 
trict, and,  if  necessary  therefor,  to  compel 
tlM  building  of  a  new  and  enlarged  bridge 
over  Rob  Eoy  creek,  I  disaent  from  the  con- 
elojiion  tiMt  the  atate  may  caat  the  entire 
coat  of  such  rebuilding  upon  the  railroad 
•ompany. 

It  appears  from  the  petition,  whlrh  was 


demurred  to,  and  iriioaa  allfgationa  of  faet 
must  tlierefore  be  taken  as  true,  that  tho 
drainage  district  consists  of  about  2,000 
acres  on  both  sides  of  Rob  Roy  creek;  that 
a  majority  of  the  lands  of  said  drainage 
district  are  swamp  or  slough  lands,  and, 
under  natural  oondltlons,  not  subject  to  cul- 
tivation, but  by  drainage  will  all  he  greatly 
improved  and  made  good  tillable  lands. 
The  railroad  company  has  for  forty  years 
maintained  a  bridge  or  culvert  over  Rob  Roy 
creek  which  has  answered  and  does  answer 
all  its  purposes  and  necessities.  The  cost  of 
the  ditches  and  drains  In  the  drainage  dis- 
trict in  accordance  with  the  plans  adopted 
by  the  commissioners  is  estimated  at  S20,- 
000.  The  railroad  bridge  or  culvert  serosa 
the  creek  does  not  exceed  in  value  $8,000, 
and  a  new  bridge  or  culvert  can  be  con- 
structed at  a  coet  of  not  exceeding  (13,000. 
The  drainage  act  provides  for  an  appraise- 
ment of  the  damage  done  to  any  tract  by 
tile  construction  of  the  proposed  work,  and 
a  judgment  in  favor  of  the  owner  against 
the  oommissioncrs  of  the  district  for  that 
amount.  It  also  provides  for  an  assessment 
of  the  benefits  to  the  different  tracts,  upon 
the  basis  of  which  aseessmenta  taxes  are  to 
be  levied  to  pay  for  the  construction  and^. 
maintenance  of  the  drainage  system.  Ina 
other  worda,  any  damage  done  to'any  par-* 
ticular  tract  by  the  construction  of  the 
drainage  system  la  to  be  paid  to  the  owner 
of  that  tract,  if  a  private  individual,  and 
the  tracts  which  are  benefited  are  to  be 
aharged  with  the  cost  in  proportion  to  the 
amount  of  benefit  received.  Section  40>^  of 
the  drainage   act  then   provides; 

"Tbe  oommissioncrs  shall  have  the  power 
and  are  required  to  make  all  necessary 
bridges  and  culverts  along  or  across  any 
public  highway  or  railroad  which  may  be 
deemed  necessary  for  the  use  or  protection 
of  the  work,  and  the  cost  of  the  same  shall 
be  paid  out  of  the  road  and  bridge  tax,  or 
by  th«  nMlrood  oompang,  aa  the  case  may 
be:  Provided,  hotoeirtr,  notice  shall  flrat  be 
given  to  the  rood  or  r^lroad  authorities  to 
build  or  construct  such  a  bridge  or  culvert, 
and  tliey  shall  have  thirty  days  In  which  to 
build  or  construct  the  same,  sucli  bridges  or 
culverts  shall,  in  all  cases,  be  conat meted 
so  as  not  to  interfere  with  tbe  free  flow  of  wa- 
ter through  the  drains  of  the  district.  Should 
any  railroad  company  refuse  or  neglect  to 
build  or  construct  any  bridge  or  culvert  as 
herein  required,  the  commissioners  construc- 
ting the  same  may  recover  the  cost  and  ex- 
penses therefor  in  a  euit  against  said  com- 
pany before  any  justice  of  the  peace  or  any 
court  having  jurisdiction,  and  reasonable 
attorney's  fees  toaj  be  recovered  as  part  of 
the  cost  The  proper  authorities  of  any 
public  road  or  railroad  shall  have  Uie  right 
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•t  «pp<aJ  the  Mnu  u  pnrlded  for  Individ- 
sal  l&ndomwn." 

Aooording  to  tbia.  If  anf  bridge  or  oulTert 
on  uij  public  highway  is  needed  in  order  to 
perf&::t  the  drainage  sTatem,  tlis  cost  of  it 
ia  to  b«  paid  out  of  the  public  funds;  but 
if  a  bridge  or  culvert  is  required  on  a  rail- 
road, the  mat  of  it  must  he  paid  by  the  rail- 
road compaii;.  And  this  ia  arbitrary,  with- 
out any  appraisement  of  beoeflta  or  damages. 

Now,  the  property  of  a  railroad  company 

fs  private  property.    It  cannot  be  taken  for 

public    uses    without    just    oompensatioc 

True,  it  ia  used  by  the  owners  in  perform 

ing  the  quasi  public  work  of  tranaportation 

but  it  is  not  given  up  to  public  uses  general- 

gg  ly.     It  is  not  devoted  to  education  or  tbi 

S  improvement  of  farm  lands,  or,  indeed,  any 

*  other  use  than  that  of 'transportation.     ] 

taken  therefrom  and  devoted  to  other  publi 

uses  it  is  the  taking  of  privat«  property  tor 

public  usas.    That  this  can  be  done  may  be 

OOnceded,  but  only  upon  just  compenaatii 

When  private  property  is  taken  for  public 
Daea  compensation  must  ba  paid.  That  is 
the  mandate  of  the  Federal  Constitution  and 
of  that  of  nearly  every  state  in  the  Union. 
Independently  of  such  mandate,  oompensa- 
tfon  would  be  required.  In  E  Keu^  Com. 
12th  ed.  p.  339,  It  is  saJd: 

"A  provision  for  compensation  Is  a  neo- 
essary  attendant  on  the  due  and  constitu- 
tiomil  exercise  of  the  power  of  the  lawgiver 
to  deprive  an  Individual  of  his  property 
without  his  consent; .  and  this  principle  in 
American  constitutional  jurisprudence  is 
founded  in  natural  equity,  and  is  laid  down 
by  jurists  as  an  acknowledged  principle  of 
universal  taw."  See  also  cases  cited  In  the 
note;  especially  Gardner  v.  Neioburgh,  S 
Johns.  Ch.  162,  lOU,  7  Am.  Deo.  S20. 

In  8innick»on  v.  Joknton,  IT  N.  J,  L. 
1£9,  145,  34  Am.  Dee.  134,  referred  to  ap- 
provingly by  this  court  In  Pumpellj/  v. 
Green  Bag  A  if.  Canal  Oo.  13  Wall.  IflQ, 
178,  20  L.  ed.  S5T,  G60;  and  Uonongakelo 
Ifav.  Co.  V.  Vnitei  Btatet,  148  U.  8.  812, 
SZ4,  37  L.  ed.  483,  487,  13  Bnp.  Ct  Rep. 
422,  025,  it  was  said: 

"This  power  to  take  private  property 
reaches  back  of  all  conatituted  provisions; 
and  it  seems  to  have  been  oonsidered  a  set- 
tled principlE  of  universal  law  that  the 
right  to  compensation  is  an  Incident  to  the 
exercise  of  that  power;  that  the  one  is  so 
Inseparably  connected  with  the  other  that 
they  may  bo  said  to  exist,  not  as  separate 
and  distinct  principles,  hut  as  parts  of  one 
and  the  same  principle." 

If  this  be  true  when  the  taking  is  for  that 
which  Is  solely  a  public  use,  how  much  more 
tnie  ia  it  when  the  taking  ia  largely  for  the 


benefit  of  privata  Indtvtdnala,  and  at  best  ob> 
ly  incidentally  for  the  beneflt  of  the  pnbliet 
Now  the  sole  purpose  of  this  proceeding,  aa 
admitted  by  the  demurrer,  was  the  trans- 
formation of  these  swamp  and  untillable 
lands  Into  good  tillable  lands;  in  other 
words,  to  that  extent,  increasing  the  value. 
of  the  farms  in  the  hands  of  their  private* 
owners.  While  the  "statute  under  which" 
these  proceedings  were  had  contemplate* 
drainage  for  agricultural  and  sanitary  pur- 
poses, there  is  nothing  in  this  record  to 
show  that  any  sanitary  result  was  content 
plated,  and  the  only  object  disclosed  is  the 
direct  beneficial  result  to  the  owners  of 
these  swamp  lands.  There  is  not  the  slight- 
est intimation  that  the  health,  morals,  or 
safety  of  the  community  will  be  promoted, 
or  is  intended  to  be  promoted,  by  the  drain- 
age.    I  quote  the  exact  language  of  th« 

petition; 

"And  the  petitioners  aver  that  the  afore- 
said location  of  the  ditch  or  drain  along  the 
said  Bob  Roy  creek  was  for  the  purpose  of 
enlarging  the  channel  or  water  course  of  the 
aforesaid  Rob  Roy  creek,  and  thereby  en* 
abling  the  land  in  said  drainage  district  to 
be  better  drained  and  render  the  soil  ia 
said  district  more  tillable. 

"And  your  petitioners  aver  tuat  a  mi^ 
jority  of  the  lands  of  said  drainage  distriet 
are  what  is  known  aa  swamp  or  slough  land, 
and  under  tiie  present  oondition  are  not 
subject  to  cultivation,  but  by  uteana  of  IM 
proposed  deepening  and  enlarging  of  aaid 
Rob  Boy  creek,  aa  herein  deaortbed,  and 
as  a  result  of  the  removal  ot  said  timbeia 
and  stones  in  said  Rob  Roy  creek,  at  the 
place  aforesaid,  and  of  the  enlargement  of 
and  deepening  of  said  Rob  Roy  creek,  ail 
of  the  lands  in  taid  drainage  district  will 
be  greatly  improved,  and  made  good,  til- 
lable land,  subject  to  cultivation." 

If  it  be  a  principle  of  natural  justiee  that 
private  property  shall  not  be  taken  for  pub- 
lic purposes  without  just  compensation,  i> 
it  not  equally  a  principle  of  mitural  justice 
that  no  man  shall  be  compelled  to  pay  out 
money  for  the  beneht  of  the  public  without 
any  reciprocal  compensation  t  Wiiat  difler- 
in   equity    doea    it    make    whether   ft 

I  of  laud  ia  taken  for  public  uses  or  SO 
many  dollars  for  like  purposes)  Cory  Li- 
brary  v.  Blist,  161  Mass.  364,  378,  370,  7 
L.  B.  A.  765,  25  N.  £.  902;  Woodward  t. 
Central  Vermont  JL  Co.  180  Uaaa.  699,  003, 
U2  N.  B.  lOEl. 

it  it  ia  aaid  that  this  is  done  nndar  the 
police  power  of  the  state,  and  that  that  caae 
be  exercised  without  any  provision  for'eont-* 

stion.    It  seems  to  me  the  police  powei 
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hka  baeoma  tba  rttfnge  of  erarj  grlmtma 
wrong  upon  private  proper^.  Whenever 
any  uojuit  burdui  la  east  apon  the  owner 
of  private  proper^  which  cannot  be  eruppoii- 
•d  under  the  power  of  eminent  domain  or  that 
of  taxation,  it  i«  referred  to  the  police  pow- 
er. But  no  exercise  of  the  police  power  cau 
disregard  the  constitutional  guaranUes  in  re- 
spect to  the  taking  of  private  property,  due 
process,  and  equal  protection,  nor  ahould  it 
override  the  demands  of  natural  justice. 
The  question  In  ttie  case  is  not  how  far  the 
■tate  may  go  in  compelling  a  railroad  com- 
pany to  expend  money  in  Increasing  its 
facilities  for  transportation,  but  how  fat  it 
eui  go  in  charging  upon  the  company  the 
cost  of  improving  farms  along  Uia  line  of 
Its  road. 

Again,  it  will  be  perceived  that  by  the 
Metion  quoted,  if,  in  consequence  of  the 
drainage,  a  bridge  or  culvert  is  required 
kny  public  highway,  its  cost  is  paid  out 
of  the  public  funds;  but  whenever  a  bridge 
or  culvert  is  required  along  or  across  a 
railroad  the  company  is  charged  with  the 
eoat.  In  the  one  case  the  public  pays,  and 
In  the  other  a  private  ovraer.  It  is  not  pre- 
tended that  the  railway  Is  in  any  way  bene- 
fited by  the  drainage.  Its  property  Is  not 
fanproved,  its  revenues  are  not  increased. 
The  reconstmctiou  of  the  bridge  or  culvert 
is  not  needed  I^  it  In  its  work  of  transporta- 
tion. It  has  used  this  present  bridge  for 
over  forty  years,  meeting  In  that  time  all 
the  demands  of  the  public  for  transporta- 
tion. So  that,  receiving  no  benefit.  It  Is 
diarged  with  the  cost  of  rcconstructiou,- 
about  $I3,000,-^in  order  to  Improve  the 
Talua  of  the  lands  belonging  to  private  own- 
ers in  this  drainage  district,  when  if  a 
Ughwaj  crossed  at  the  same  place  and  a 
new  bridge  or  culvert  was  required,  the  cost 
of  it  would  be  paid  out  of  the  publio  funJs. 
I  cannot  conceive  how  this  can  be  looked  up- 
on as  "tbe  equal  protection  of  the  laws." 
Further,  even  under  the  conclusion  reached 
by  the  court,  the  plnintitT  in  error  should 
recover  its  cost,  and  in  accord  with  the  oom- 
inon  practice  in  this  court,  the  order  snould 
She  that  tbe  judgment  be  reversed  and  tbe 
f  case  remanded  for  turtber^roceedings  not  in- 
eonsistent  with  otit  opinion.  Stanlen  v. 
BoMoalby,  162  U.  S.  255,  282,  40  L.  ed.  960, 
060,  16  Sup.  Ct.  Itep.  754.  Why  should  it 
be  compelled  to  pay  two  or  three  hundred 
dollars  in  costs  when  it  has  shown  that  the 
decision  below  placed  an  improper  cnarge 
upon  it,  the  amount  of  which  is  not  dis- 
closed, and  which  may  be  a  very  substantial 


I   am,   therefore,  constrained  to  dissent 
bom  both  the  opinion  and  judgment, 
Se  S.  C— 23. 


LUDLOW  UANUFACTURING  COHPAKY 
and  Ludlow  Cordage  Company. 

1.  ConMltatlanal  law — das  proeeita  ot 
laww-flovrave  of  vpmr  landa. — me  das 
proeaas  of  law  goaranteed  bj  D.  8.  Const, 
14th  Aetend.,  U  not  denied  an  uppec  riparian 
owner  b;  tbe  proTlslans  of  Mass.  Fub.  Stat 
chap.  ISO,  glvinc  m![l  awnera  tbe  right  to 
flowsge  to  develop  inter  power,  ivbere  ade- 
qaata  compeosatlon  Is  ■ecored  to  tbe  npper 
owner  for  tbe  resulting  Injoi;  to  bis  lands. 

2.  CanstltallODK]  lKvr-~4iie  prDosas  of 
iBVf^-floivavo  of  upper  lands— oo  m- 
pensKtlon. — Compeosatlon  to  an  Dpper 
riparian  proprietor  for  tbe  damagea  sns- 
talDed  t>y  reason  of  the  erection  of  s  dam  bj 
a  lower  intll  owner,  nnder  the  autborit;  of 
Uas»  Pab.  Btat,  cbap.  ISO,  must  bt 
deemed  nifflclentlr  secured  to  latlaf;  the  due 
process  of  lav  clause  of  the  14tb  Atuend- 
mpnt  to  the  Federal  CanstltuHon  b7  tbe  pro- 
vlBloDS  Of  thst  slatate  tor  tbe  rteer^j  of 
tbe  dlamsges  sastalned  witbin  tbree  rears 
bj  the  person  wboae  land  Is  "overflowed  or 
otberwlss  Injured"  br  such  dam,  together 
with  an  annual  compensBtlon  (or  future 
damages,  or,  In  lieu  therof,  a  grois  mm, 
both  to  be  computed  by  tbe  Jar?,  and  for  tbe 
bringing  of  a  new  complaint  If  dlssstls(Bi> 
tlon  eslsts  over  tbe  amount  of  such  ^"""Sl 
compensation. — especially  si  oca  the  vtat* 
court  has  held  that  no  easement  or  title  Is 
gained  In  or  over  tbe  epper  lands,  and  has 
recognlied  the  right  to  InJuncUv*  lellaC 
If  other  remedies  prove  Ineltectnal. 

[No.  73.] 


State  of  Massachusetts  for  the  County  ol 
Suffolk,  in  that  state,  to  review  a  judgment 
entered  pursuant  to  an  order  of  the  Supreme 
Judicial  Court  of  that  state,  directing  the 
dismissal  of  a  bill  to  restrain  the  flooding  of 
tbe  land  of  an  upper  riparian  owner  as  the 
result  of  the  erection  of  a  dam  under  the  au- 
thority of  the  Massachusetts  mill  act.  Hodi- 
fled  by  directing  that  the  bill  be  dismissed 
without  prejudice,  or  retained  until  plain- 
tiff's riglits  shall  be  determined  in  the  pro- 
ceedings for  damages  which  have  been  instl- 
tut«d,  and  «  TTUidified,  affirmed. 

See  same  case  below,  186  Masa.  89,  IH 
Am.  St.  Rep,  663,  70  N.  E.  1009. 

Tbe  facts  are  stated  In  tbe  opinion. 

Mesara.  Bofd  B.  Jones,  OharUt  L.  ftard- 

!T,  and  John    J.  Winn  for  plainUff  In  er- 

Mtitrs.  James  B.  Carroll,  William  H. 
Brook*,  and  Walter  S.  Bobinaon  tot  de- 
fendant in  error.  o 

Mr,  Justice  Holmoa  delivered  the  opin» 
ion  of  the  court  i 
This  Is  a  bill  in  eqni^  to  restrain  the  d» 
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fendftnU  In  error  (rom  flooding  the  plkln- 
tlff'i  Und  hj  iDMiu  of  ft  djjn  erected  under 
the  MasBochuMtts  mill  vJL  The  injimetlon 
is  asked  on  nltenuitlve  groimd^, — eithar  that 
the  mill  act  does  not  aathorize  the  dun,  or 
that,  if  it  does,  then  it  la  contraiy  to  the 
14th  Amendment  of  the  CoD«titution  of  the 
United  States.  The  case  wa«  tried  In  the 
■uperiOT  court  and  reported  to  the  supreme 
Judicial  court,  which  held  that  the  statute 
authorised  the  dam  and  wae  valid,  and  or- 
dared  the  bill  be  dismissed.  188  Mass.  80, 
104  Am.  St.  Rep.  663,  70  N.  B.  1009.  A 
decree  waa  entered  in  accordance  with  the 
rescript,  and  the  case  then  was  brought  here. 
Sxhe  claim  under  the  Constitution  was  dis- 
rtiuctlf  set  up*in  the  bill,  and  was  insisted 
on  at  ererf  stage.  The  court  could  not  han 
decided  as  it  did  without  overruling  that 
elaim,  so  that  the  jurisdiction  of  this  court 
is  dear,  although  it  was  denied. 

The  dam  in  question  is  built  across  the 
Chioopee  river,  a  nou-navigable  stream,  «t 
Bad  Bridge.  It  was  liegun,  in  pursuance  of 
a  long  previous  determination,  an  August  3, 
18B9,  and  was  completod  within  a  reasonable 
time.  The  plalntifl  owned  a  mill  and  dam, 
more  than  two  miles  abov«^  and  land  below 
Its  dam  on  the  two  sides  ol  the  water  course, 
down  to  within  about  2  miles  from  the  prin- 
dpal  defendant's  dam.  On  April  4,  1000, 
the  plaintiff  determined  to  build  a  dam  near 
its  lower  boundary,  and  began  the  work  of 
eonstruction  on  August  II  of  the  some  year. 
This  dam  was  completed  before,  although  it 
was  b^fun  after,  the  defendants',  and  will 
be  rendered  nearly  or  wholly  useless  by  the 
bade  flow  from  the  defendants'  structure. 
The  plaintiff's  original  dam  and  mill  will 
not  be  inUriered  with.  The  supreme  judi- 
cial court  decided  that,  under  the  statute 
then  in  force  {Pub.  SUt  chap.  lOO,  |  2), 
tiie  principal  defendant,  herein  called  the 
defendant,  acquired  the  prior  right,  and  that 
the  statute  was  constitutional.  It  post- 
poned the  consideration  of  the  plaintiff** 
rights  in  reference  to  damages,  but  decided 
that  the  provision  for  compensation  was 
adequate  to  satisfy  whatever  rights  the 
plaintiff  might  have. 

The  only  question  which  It  Is  necessary 
for  u«  to  consider  is  whether  the  act  as  con- 
strued violates  the  14th  Amendment  Qen- 
eral  objections  to  mill  acta  as  taking  prop- 
erty for  private  use  or  on  other  graunds  have 
been  disposed  of  by  Bead  v.  Amoikeag  Mfg. 
Co.  113  U.  S.  B,  2B  li.  ed.  889,  E  Sup.  Ct.  Rep. 
441.  See  further,  CUtrJc  v.  Wash,  108  U.  S. 
341,  49  L.  ed.  1086,  25  Sup.  Ct.  Rep.  070; 
.'ftrMlry  v.  Hiffhlnnd  Bov  Gold  Min.  Co.  200 

D.  a  527,  50  L.  ed. ,  26  Sup.  Ct.  Rep.  SOI. 

Such  acts  have  been  in  force  In  Massachu 
•etta  ever  since  an  act  of  1714,  chap.  15,  1 
Prov.  Laws,  720.    The  praetica  aanctlonad 


by  them  wonid  Mem,  from  the  redtala  of 
that  aet,  to  have  becai  ctlll  older.  It  may 
hare  begun  with  grist  mills  and  may  have 
had  its  juBtlflcation  in  the  pnblie  needsS 
which  exempted  from  military  'watchiags? 
and  wardings  one  miller  to  each  grist  mill 
(act  of  1S03,  chap.  S,  |  13,  1  Prov.  Laws, 
130]  ;  and  in  the  public  duties  which  were 
ezpreased  in  the  act  of  1728,  chap.  0,  |  3, 
1  Prov.  Laws,  407.  But,  at  all  events,  the 
liability  of  streams  to  this  Idnd  of  appro- 
priation and  use  has  become  so  familiar  a 
conception  in  New  England,  where  water 
power  plays  aa  large  a  part  as  mines  in 
Utah,  that  It  would  not  be  very  extravagant 
to  say  that  it  enters  as  an  incident  into  the 
nature  of  propert;  in  streams,  as  there  un- 
derstood. 

Bowever,  tha  liability  of  upper  land  to 
be  flowed  is  not  a  liability  to  be  flowed  with- 
out payment.  The  prindpal  objection  mada 
to  the  law  is  that  it  makes  no  adequate 
provision  for  payment.  If  it  is  construed  as 
it  has  been  construed  by  the  state  court. 
There  has  been  no  subataiitial  change  In  the 
form  of  this  provision  for  the  better  part  of 
a  century.  It  reads :  "A  person  whose  land 
is  overflowed  or  otherwise  injured  by  such 
dam,  may  obtain  compensation  therefor  upon 
his  complaint  before  the  superior  court  for 
the  county  where  the  land  or  any  part  there- 
of lies;  but  no  compensation  shall  be  award- 
ed for  damage  sustained  more  than  three 
years  before  the  institution  of  the  com- 
plaint" Pub.  Stat  chap.  100,  f  4.  The 
jury  is  to  take  Into  oonsideration  damage 
to  other  land  as  well  as  the  damage  to  the 
land  overflowed  (|  14).  It  is  to  assess  the 
damages  sustained  within  three  yean 
(t  Id),  and  to  determine  what  sum.  to  be 
paid  annually,  would  be  reasonable  compen* 
sation  for  the  damages  that  may  be  oco< 
sioned  thereafter,  and  also  a  sum  in  gross 
for  all  damages  from  the  use  of  the  dam  in 
the  manner  fixed  by  It  ( |  18) ,  the  jury  hav- 
ing power  to  regulate  the  height  of  the  dam 
a  17).  The  complsinant  is  given  an  elec- 
tion to  take  the  groea  sum,  in  which  case 
the  owner  of  the  dam  losea  all  benefit  of  the 
aot  after  three  months  until  he  pay*.  H  10, 
20.  Otherwise  the  complainant  has  an  ao- 
tion  for  the  annual  oompensation  and  a 
lien  on  the  dam  and  lands  used  with  it. 
if  21  el  teg.  And,  finally,  if  dissatisfied 
with  the  amount  of  tha  annual  compensa- 
tion, he  may  bring  a  new  complaint  |  30.n 
*  In  considering  whether  these  provisions^ 
are  sufficient,  it  is  important  to  know  exactly 
what  the  upper  owner  loses  by  the  dam.  The 
stat«  court  lays  it  down  that  there  is  no  tak- 
ing under  the  right  of  eminent  domain.  180 
Moss.  95,  104  Am.  St  Rep.  SS3,  70  N.  E. 
1009.  We  assume  this  to  mean  what  often 
has  been  said  with  regard  to  the  mill  acta. 
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that  under  them  ao  easement  or  title  of  vtj 
bind  is  gained  in  or  over  the  upper  land,  and 
that  the  water  could  be  diked  oat,  Storm  v. 
Uanchaug  Co.  13  Allen,  10,  13;  Lowttl  t. 
Boston,  111  Mass.  454,  4M,  IS  Am.  Rep. 
36;  although  the  languags  haa  not  been  uni- 
form, and  it  seeraa  to  have  been  held  other- 
wise when  the  damages  are  paid  (a  groBs. 
Itele  V.  Arlington  Five  Oenta  Sao.  Bank,  135 
Mass.  142.  Taking  the  latr  to  be  a«  ata.ted 
by  the  court.  It  would  follow  that  only  the 
damage  physically  suffered  is  to  be  paid  for. 
When  a  title  Is  taken,  for  instance,  to  the 
wat«rs  of  a  stream,  it  is  held  that  the  whole 
value  of  the  title  must  be  paid,  although 
a  considerable  use  may  be  left  in  fact  to 
the  party  aggriered.  BotM  t.  Wcgmouth, 
148  Mass.  60B,  20  N.  E.  316;  Imbe»oh«id  t. 
Old  CoUmy  R.  Co.  171  Mass.  200,  CO  N.  K 
609.  Flowage  under  the  mill  acts  seems  to 
be  regarded  «•  presenting  the  converse  ease. 
As  no  title  is  gained  to  have  the  water  on 
the  upper  land,  the  dam  owner  pays  only 
for  the  harm  actually  done  ln>m  time  to 
time.  If  this  Ib  bo,  somewhat  less  elaborate 
provisions  might  be  JusUfled  than  conld  be 
■uatained  when  the  title  is  lost.  So  far  (u 
security  goes,  looldng  to  the  reasonable  prob- 
abilities in  Buch  eases,  it  would  seem  to  be 
sufficient.  We  must  l>ear  in  mind,  as  we  pre- 
sume the  state  court  meant  to  suggest  by  its 
citation  of  the  case  of  Bruikttt  y.  BavorlUll 
Aqueduct  Co.  142  Masa.  394,  367,  8  N.  E. 
119,  that, — aa  was  said  there  in  worda  that 
need  but  little  change, — if  other  remedies 
proved  ineSectual,  the  "court  would,  1^  pro- 
ceedings in  equl^,  restrain  the  defendant 
from  a  further  use  of  the  water,  and.  If 
BeceBBBTy,  order  the  removal  of  the  dam." 
In  other  worda,  the  right  to  an  Injunction, 
if  necessary,  Is  taken  into  account  in  Massa- 
^ehusetts,  in  deciding  whether  Uie  security 
gfor  payment  is  sufficient,  even  when  there 
■  is  a  taking  by  eminent  domain.  See*  also 
Atty.  Oen.  v.  Old  Colony  R.  Co.  160  Uasa. 
63,  90,  22  L.  R.  A.  112,  35  N.  B.  262;  Jfoiu- 
gavlt  T.  Sprinn*,  190  TT.  S.  473.  4.'=-.  480.  nc. 

L.  *d. ,28  Sup.  Ct.  Rer>.  127.    Th'-i  s<-eins 

an  answer  to  the  objection  that,  in  the  stat« 
of  the  bueinesa  of  the  courts,  a  Judgment 
for  past  damages  may  not  be  recorded  for 
several  ye.irs,  that  the  defendant  may  be  in- 
solvent, the  dam  inadequate  security,  and 
valuable  improvements  destroyed.  It  is  said 
that  the  lower  owner  might  abandon  his 
dam  and  thereby  escape  liability  for  gross 
damages  after  an  election  to  take  them.  But 
we  presume  that  in  that  case  he  would  be 
held  to  pay  the  temporary  damage  caused, 
and  the  ease  would  stand  like  one  where  the 
choice  bad  been  the  other  way.  Hunt  v, 
Whiln»]/,  4  Met.  003,  608. 

Again,  we  cannot  wholly  n^lect  the  long 
Mttied  law  and  common  understanding  of 


ft  partlmlar  atate  in  eonaldeilng  tlia  plain- 
tiff^ rights.  We  are  bound  to  be  very 
cautious  in  coming  to  tba  eonclualon  thai 
the  I4th  Amendment  has  upset  what  thus 
has  been  established  and  accepted  for  ■ 
long  time.  Even  the  inddeuts  of  ownership 
may  be  cut  down  by  the  peculiar  laws  and 
usages  of  a  Htat«.  Eldridgf  v.  Trezevant, 
160  U.  S.  4EZ,  466,  40  L.  ed.  400,  408,  16 
Sup.  Ct.  Rep.  34S.  For  a  century  the  remedy 
given  by  the  statute  has  been  supposed  to  be 
sufficient,  and  In  1832  it  was  decided  to  ba 
BO  under  a  somewhat  similar  statute,  which 
was  held  to  oreat«  a  servitude.  Boaton  d 
a.  Mill  Corp.  V.  Nnomatt,  12  Pidt.  467,  23 
-Un.  Dec  022.  We  are  not  prepared  to  pro- 
nounce the  statute  void  on  the  ground  that 
the  security  for  payment  is  not  enough. 

But  it  is  argued  that  not  all  the  serious 
damage  which  is  or  may  be  suffered  is  com- 
peneated.  It  is  said  that  only  damages 
caused  by  flowing  can  be  recovered.  But 
the  cases  cited  only  show  that  damsgea  re- 
garded ••  too  remote  on  general  prinuples 
are  disallowed  [Fiiller  v.  Ohieopte  Mfg.  Oo. 
16  Gray,  40),  or  that,  not  being  within  tho 
protection  of  the  mill  acts,  they  are  to  be 
recovered  bj  an  action  at  common  law 
(Eamea  r.  Jfev  England  Worsted  Oo.  II 
Met.  570).  And  the  statute  now  expressly 
provides  for  a  "person  whose  land  Is  over-^ 
flowed  or  otherwise  injured"  (|  4],  andM 
that  the  Jury*shall  take  into  consideration* 
any  damage  occasioned  to  other  land  as 
wdl  «•  that  to  the  land  overflowed  (|  It). 
A  graver  doubt  is  raised  by  another  argu- 
ment. It  la  decided  that  the  prior  ri^t  1> 
gained  by  the  dam  ftrat  begun,  provided  It 
is  completed  and  put  in  operation  within  a 
reasonable  time.  If,  aa  in  the  present  oase, 
the  upper  owner  builds  a  daiti  In  the  mean- 
time, it  may  be  held  that  he  is  entiticd  to  no 
compensation  for  its  being  rendered  use- 
even  If  he  builds  without  notice  of 
the  earlier  appropriation,  as  well  might 
happen.  On  the  other  hand  If  he  refraina 
from  using  his  land  as  he  deeirea,  he  may 
he  denied  compensation  for  being  deprived 
of  the  use  of  Ua  land.  We  do  not  perceive 
why  the  latter  result  should  follow.  As  to 
the  former,  it  may  be  held  that,  notwith- 
standing the  priority  of  the  lower  owner, 
the  upper  owner  has  a  right  to  improve  hia 
land  until  it  actually  is  flowed.  Otherwise 
the  former  might  have  it  in  his  power  to 
keep  the  latter  in  suspense  for  a  year  or 
two,  and  then  abandon  his  dam.  Because 
the  plaintiff  was  too  late  to  prohibit  the 
defendant's  dam,  it  does  not  follow  thai  it 
may  not  be  entitled  to  all  the  damages  which 
it  suffers  when  the  flowing  takes  plaea 
That  it  would  be  entiUed  to  them  perhape 
may  he  inferred  from  Baird  v.  Walls,  22 
Pidc.  312,  decided  under  a  different  statute. 


D,Bi:izea3,GOOgle 


SM 


26  SUPREME  COUBT  BEPOSTEB. 


but  aUIl  Applicable  ao  for  aa  tbia  principla 
!■  coacemed.  See  further,  Storm  r.  M<m- 
ehaug  Co.  13  Allen,  10,  IS;  Eihoardt  v. 
Bruorton,  1S4  Mass.  620,  532,  60  N.  E.  32B. 
The  atiite  oonrt  baa  oonBned  itself  to  a 
general  decIaTation  that  the  act  it  valid,  and 
baa  not  expressed  Itself  definitelj  upon  these 
points.  Yet  our  opinion  upon  the  conatjtu- 
tioual  question  ma;  depend  upon  Eta  inter- 
pretation of  the  statute  in  a  case  vhieh 
eould  not  be  brought  here.  Obviously,  it 
would  be  unjust  that  the  plaintiff  ihould  be 
concluded  upon  a  doubtful  constTuction  aa- 
eumsd  by  ua  wblch  the  atate  eourt  hereafter 
may  not  adopt.  Therefore  It  aeema  to  us 
proper  that  this  bill  should  be  dlsmisaed 
without  prejudice,  or  retained  until  the 
plaintiff's  rights  shall  have  been  determined 
In  the  prooeedings  for  damages  under  the 
natatuteB,  which  it  is  Bdmitt«d  have  been 
•  brought.  The  objection  to  the  act  on  the 
ground  of  want  of  notice'  does  not  impress 
na  except  in  its  bearing  upon  the  point  just 
mentioned.  The  right  of  the  lower  owner 
only  becomes  complete  when  the  land  ia 
flowed,  and  as,  even  then,  it  Is  not  a  rl^t 
to  maintain  the  water  upon  the  plaintifTa 
land,  but  merely  a  right  to  maintain  Uie 
dam,  subject  to  paying  for  the  harm  actual- 
ly done,  we  see  nothing  to  complain  of  in 
that  regard. 
Deoree  modified  and  termed. 

(Sei  U.  8.  UT) 

LEWIS  M.  ALEXANDEB,  Appt., 

UNITBD  STATES.  (Ho.  381.) 
OEOROE  A.  WHITINa,  Appt., 

UNITED  STATES.  (No.  382.) 

WILLIAM   Z.   STUART.  Appt, 

UNITED  STATES.    (No.  383.) 

GENERAL  PAPER  COMPANY,  Appt., 

UNITED  STATES.  (No.  384.) 

&  T.  HARMON  AND  QENERAL  PAPER 
COMPANY,  Appta., 

UNITED  STATES.  (No.  886.) 

ders  of  a  Federal  circuit  court  directing  wlt- 
oewes  to  answer  the  gnestloni  put  to  them, 
and  [iroduee  written  evidence  In  their  poi- 
Mulan,  OD  their  coamlnatlon  before  a  ape- 
dal  examiner  appelnted  In  a  salt  brougbt 
tj  tbe  United  SUtes  to  enjoin  an  alleged 
violation   oC   the   antitrust   act   of   Jul;    '2, 

leeo  (Sfl  8ut  at  u  aoe,  chap.  <mt,  o.  b. 


CompL  BtaL  1901,  p.  >200),  laek  the  anal> 
Itj  nqnMta  to  tnitatn  an  appeal  to  tka 
Bapieme  Court. 

[No*.  381,  362,  883,  384,  3BG.I 


APPKAI^  from  the  Qrcuit  Court  of  Uw 
United  States  for  the  Eastern  Diatriot 
of  Wisoonain  to  review  certain  ordera  of 
that  court,  directing  witnesses  to  answer 
questiona  put  to  them,  and  produce  written 
evidence  in  their  possesaion,  on  their  azami- 
nation  before  a  special  examiner.  Die- 
mUtetl  for  Indt:  of  any  linal  judgment. 

The  facta  kra  stated  in  tbe  opinion. 

Mettrt.  Jftstea  O.  Flaaden,  CAorlee 
F.  Fatotatt,  and  William  Brao»  tor  appel- 
lants. 

ifeMTi.  FrMLk  B.  KelloECi  'anes  M. 
Beck,  and  Attorney  Qentral  Moody  tat 
appellee.  ^ 

•  Mr.  Juatice  KoKennA  delivered  the  opli^*' 
ion  of  the  court: 

At  the  very  beginning  we  encounter  a 
question  of  jurisdiction.  Are  the  orders  of 
which  the  appellants  complain  appealablef 
The  orders  direct  the  appellants  respectively 
to  appear  before  Robert  F.  Taylor,  speciU 
examiner  in  the  case,  at  the  time  and  plac* 
to  be  designated,  and  direct  each  of  them 
to  "answer  each  and  every  question  put  to 
them  respectively  by  the  counsel  for  the  com- 
plainant, the  United  States  of  America," 
and  to  produee  before  such  Donunissioner 
certain  boolca,  papers,  recorda,  documentii 
reports,  and  contracts,  "for  tbe  purpose  of 
their  respective  examination  in  said  oauest 
and  for  use  in  evidence  of  the  complaint 
of  the  United  States  of  America  in  aaid  ex* 
amination."  And  it  is  ordered  that  the  com- 
plainant's counsel  shall  have  the  right  to  in- 
spect the  said  books,  etc-,  and  to  introduce 
them  or  any  of  them  in  evidencci  but,  ac- 
cept aa  neeeasary  for  such  purposes,  the 
books,  etc,  tA  remain  in  the  custody  of  tlm 
appellanta. 

A  brief  statement  of  the  prooeedings  ia  all 
that  is  necessary.  The  United  States,  by 
its  proper  officers  brought  suit  In  tbe  circuit 
court  of  the  United  States  for  the  district  of 
Minnesota  against  the  General  Paper  Com* 
pany  and  twenty-three  other  corporations, 
defendants,  under  and  pursuant  to  the  pro- 
visions of  tbe  act  of  Congress  o(  July  2, 
1890,  entitled  "An  Act  to  Protect  Trade  antl 
(Commerce  against  unlawful  Restraints  and 
Kfonopolies."  [ZO  SUt  at  L.  200,  cbap.  647, 
U.  S.  Comp.  Stat.  1901,  p.  3200.]  It  ii 
alleged  In  the  bill  that  the  defendants,  otbet 
than  tbe  Qeneral  Paper  Company  and  the 
Manufacturera'  Paper   Company,  were  en- 
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gaged  In  the  mumfActiin  of  muiiUa  and 
fibre  papers  in  nctiTe  oompetltion  with  one 
Bootber,  and  that  they  entered  into  ui  agree- 
ment, combination,  and  conBpIracy  to  oon- 
trol,  regulate,  and  monopoliie,  not  only  the 
ntannfaotnre  of  neirs  print,  manilla,  fibre, 
and  other  papers,  but  also  the  dlBtributiou 
and  ahipment  thereof  among  and  throughout 
the  middls,  HOnthern,  and  weetem  states. 
The  General  Paper  Company  was  the  means 
employed  to  execute  the  combination  and 
S  conspiracy.  That  company  is  a  eorporation 
r  organised,  the  bill  allies,  by"the  other  de- 
fendants, under  the  laws  of  the  state  of  Wis- 
consin, with  a  capital  stock  of  9100,000, 
divided  iat«  one  thousand  shares,  which 
were  distributed  among  and  owned  and  held 
by  the  other  defendants  in  proportions  based 
upon  the  average  daily  output  of  the  mills 
of  eadi  defendant.  It  ie  authorized  to  lie- 
oome  at  its  principal  place  of  business  tbe 
sales  agent  of  the  products  of  tbe  defendants' 
tnilis  in  the  state  of  Wisconsin  and  else- 
where. Absolute  power  is  conferred  upon 
It  to  control  and  restrict  the  output  of  the 
mills,  fix  the  price  of  tbeir  products,  and 
dstermlne  to  whom  and  tbe  terms  and  condi- 
tions upon  which  such  produeta  shall  t>e 
sold,  into  what  states  and  places  they  shall 
be  shipped,  and  what  publishers  and  cus- 
tomers each  mill  shall  supply. 

The  Manufacturers'  Paper  Company,  it  is 
alleged,  is  a  New  York  corporation,  with  Its 
principal  place  of  business  in  Chicago,  and, 
from  about  the  year  18S7  to  1902,  acted  as 
the  sales  agent  of  various  manufacturers  of 
paper  for  the  sale  of  news  print  and  other 
papers;  that  in  1902  it  became  a  party  to 
the  combinaUon  and  conspiracy  alleged 
the  bill,  and  agreed  with  tlia  Qeneral  Paper 
Company  not  to  compete  with  it  in  certain 
territories. 

It  is  admitted  that,  prior  to  tbe  forma- 
Uon  of  the  General  Paper  Company,  the 
other  defendants,  except  the  Manufacturers' 
Paper  Company,  were  In  active  competition. 
Tha  formation  of  the  Qeneral  Paper  Com- 
pany Is  also  admitted,  and  that  ft  became,  by 
contract  with  the  defendants  who  manufac- 
ture paper,  their  selling  agent.  The  defend- 
ants deny,  however,  a  purpose  to  violate 
the  act  of  July  2,  ISOO.  The  violation  of 
that  law  is  the  issue  In  tbe  ease,  and  the 
bill  prays  an  injunction  against  the  defend- 
ants and  their  oDicera  from  doing  the  acts  or 
executing  the  purpose  charged  against  them. 
In  trial  of  the  issue  thus  made  the  cir- 
enit  court  appointed  Robert  B.  Taylor  spe- 
cial examiner,  with  authority  U)  hear  and 
take  testimony  within  and  without  the  dis- 
trict of  Minnesota,  and  made  an  order  fix- 
ing the  time  to  take  the  testimony  for  the 
gUnited  BUtes  the  16th  of  May,  1906,  at  the 
^■al^  of'MUwaukee,  state  of  Wisconsin.    The 


order  was  dniy  ssrred  on  ttie  eoanad  ot  Um 
respeetlTe  parties,  lliereupon  tlte  Unltad 
States  petitioned  tbe  circuit  oourt  for  an 
order  directing  the  clerk  of  the  circuit  eourt 
to  issue  a  suhpana  duoes  tscvm.  The  snti- 
p<Ena  was  duty  Issued  and  served  on  the 
appellants  as  individuals  and  as  officers  of 
certain  of  the  defendant  companies.  They 
appeared  before  the  examiner  in  obedience 
to  the  subpoena,  but,  under  tbe  advice  of 
counsel,  they  refused  to  permit  the  use  of 
books  or  certain  parts  of  them,  and  refused 
to  answer  certain  questions  put  to  them,  the 
ground  of  this  action  being  the  Immaterial- 
ity and  irrelevancy  of  the  evidence  sought  to 
be  adduced.  The  United  States  then  pre- 
sented a  petition  to  the  United  States  cir- 
cuit court  for  the  district  of  Wisconsin, 
which  recited  the  issues  fn  tbe  case,  and  tha 
statement  of  the  questions  asked,  and  the 
parts  of  the  books  and  documents  sought  to 
be  used.  To  this  petition  the  appellants 
filed  separate  answers. 

The  answers  may  be  r^arded  for  our  pres- 
ent purpose  as  identical.  They  all^e  the 
Immateriality  of  tlie  evidence  and  that  Its 
materiality  should  be  established  as  a  condi- 
tion precedent  to  its  production ;  that  they 
are  officers  of  the  companies,  and  as  suoh 
□liScers,  the  cuBtodlans  of  the  books,  papers, 
and  documents,  snd  that  the  same  are  of  in* 
terest  and  value  to  tbe  company  In  Its  bus- 
iness, and  the  company  forbids  their  pro- 
duction; that  the  United  States  seeks  evi- 
dence to  convict  the  company  and  the  indi- 
vidual appellants  of  violations  of  the  act 
of  July  S,  ISDO,  to  annul  the  contracts  and 
agreements  of  the  company,  and  subject  It 
and  the  other  appellants  to  the  penalties 
prcscril>ed  in  that  act,  and  to  compel  the 
company  and  the  other  appellants  to  fur- 
nish evidence  against  themselves,  contrary 
to  the  provisions  of  the  fith  Amendment  to 
the  Constitution  of  the  United  States,  which 
provides  that  no  person  shall  be  a  witness 
against  himself;  also  contrary  to  the  4th 
Amendment  of  the  Constitution  of  the 
United  States,  which  provides  that  the  right 
of  the  people  to  be  secure  in  tbeir  persons, 
houses,  papers,  and  effects  against  unrea- 
sonable searcbea  and  seizures  shall  not  be 
violated.  It  Is  also  said  that  the  all^tcdet 
acts  of  the'paper  company  complained  of  in? 
the  original  petition  of  the  United  States, 
and  which  the  United  States  is  endeavoring 
to  estahUsh,  would,  if  committed  by  the 
company,  be  violations  of  the  laws  of  Wis- 
consin, and  would  subject  the  company  to 
forfeiture  of  its  charter  and  other  penalties 
under  said  laws,  and  to  compsi  It, 
through  its  ofBcers,  to  produoe  the  books 
and  documents  sought  would  be  to  oompel 
it  to  furnish  evidence  tonding  to  establish 
that  it  has  violated  the  law  of  the  stats,  and 
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watb  ptirpOM  U  amtrvj  to  Ui«  provistoiu  of 
the  4th  and  lith  Amendmentt  of  tba  Consti- 
tution ot  the  Unitod  States. 

As  w«  h&Ts  soiil,  the  court  entered  orders 
requiring  the  appellants  to  answer  the  ques- 
tions put  to  them  and  to  produce  the  books, 
papers,  and  documents  requested.  Appeals 
v«re  allowed  to  this  court.  To  justify  the 
appeals,  sppellaDta  contend  that  the  orders 
o(  the  circuit  court  constitute  procticallj 
Independent  proceedings  and  amount  to 
final  judgments.  To  sustain  the  contention, 
Inlerttate  Commerce  Commitnon  t.  Brim- 
son,  154  U.  S.  447,  33  L.  ed.  1047,  i  Inters. 
Com.  Rep.  643,  14  Sup.  Ct.  Rep.  1125,  and 
Interstate  Commerce  Oommiaeion  v.  Baird, 
1S4  U.  S.  25,  48  L.  ed.  600,  24  Sup.  Ct. 
Rep.  663,  are  cited. 

Those  cases  rested  on  statutoij  provision* 
which  do  not  apply  to  the  proceedings  at 
bar,  and,  while  there  may  be  resemblances 
to  the  latter,  there  are  also  differences.  In 
a  certain  sense  Bnalitj  can  be  asserted  of 
ths  orders  under  reriew;  so,  in  a  certain 
sense,  finality  can  be  asserted  of  any  order 
of  a  court.  And  such  an  order  may  coerce  a 
witness,  leaving  bim  no  alternative  but  to 
obey  or  be  punished.  It  may  have  the  effect 
and  the  same  characteristic  of  finality  as  the 
orders  under  review,  but  from  such  a  ruling 
It  will  not  be  eontendod  there  Is  an  appeal. 
Let  the  court  go  farther,  and  punish  the  wit- 
ness for  contempt  of  its  order,— then  ar- 
rives a  right  of  review;  and  this  is  adequate 
for  bis  protection  without  unduly  impeding 
the  progress  of  the  case.  Why  should  great- 
«r  rights  be  given  a  witness  to  justify  his 
contumacy  when  summoned  before  an  ei 
Iner  than  when  summoned  before  a  court  T 
Testimony,  at  times,  must  be  taken  out  of 
court.  In  Instaneea  like  those  in  the  case  at 
^bar  the  officer  who  takes  the  testimony, 
^having  no  power  to'Issue  process,  is  given 
the  aid  of  the  clerk  of  a  oourt  of  the  United 
States;  having  no  power  to  enforce  obedience 
to  the  process  or  to  command  testimony,  he 
Is  given  the  aid  of  the  judgs  of  tbe  court 
whose  clerk  issued  the  process,  and  if  there 
be  disobedience  of  the  process,  or  refusal  to 
testify  or  to  produee  documents,  such  judgs 
may  "proceed  to  enforce  obedience  . 
or  punish  the  disobedience  in  like  manne 
any  court  of  the  United  States  may  proceed 
In  case  ot  disobedience  to  like  process  issued 
by  such  court."  Rev.  Stat.  H  SOS,  869.  U. 
S.  Comp.  Stat.  IBOl,  pp.  804,  OflS.  This 
power  to  punish  being  exercised,  ths  matter 
beoomes  personal  to  the  wltoess  and  a  judg- 
ment as  to  him.  Prior  to  tliat  the  pro- 
ceedings are  interlocutory  in  the  original 
suit.  This  is  clearly  pointed  out  by  Circuit 
Judge  Van  Devanter,  disallowing  an  appenl 
from  an  order  like  those  under  review,  in  the 
ease  of  Nelton  t.  Vniied  Statee  [201  U.  S. 


92,  50  L.  ed. ,  26  Sup.  Ct.  Bep.  358],  In 

error  to  the  circuit  court  of  the  DnltoA 
States  for  the  district  of  Minnesota.  Tha 
learned  judge  said: 

"I  am  of  opinion  that  the  mere  dirM- 
tlon  ot  the  court  to  the  witnesses  to  answer 
the  questions  put  to  them  and  to  produce  the 
written  evidence  in  their  poasession  Is  not  a 
final  decision;  that  it  more  appropriately  is 
an  interlocutory  ruling  or  order  In  the  prin* 
dpol  suit,  and  that  if  tiie  witnesses  refus* 
to  comply  with  it  and  the  court  then  ezer- 
dses  its  authority  either  to  punish  them  or 
to  coerce  them  into  compliance,  that  will 
give  rise  to  another  case  or  cases  to  which 
the  witnesses  will  be  parties  on  the  ona 
hand,  and  the  government,  as  a  sovereign 
vindicating  the  dignity  and  authority  of  one 
of  its  courts,  will  be  a  party  on  the  other 
hand.  I  have  no  doubt  that  a  judgment 
adverse  to  the  witnesses  in  that  proceeding 
or  case  will  be  a  final  dedsion,  and  will  bo 
subject  to  review  by  writ  of  error,  but  not 
by  appeal.  My  opinion  Is  also  that  the  par- 
ties to  the  principal  suit  cannot  appeal  or 
obtain  a  writ  of  error  from  that  decision." 

See  also  Logan  v.  Penmylvania  B.  Co.  138 
Pa.  403,  410,   19  Atl.   137. 

This  court  having  no  jurisdiction,  lk« 
appeals   must    be   dismtsaed,   and   it   is  w 


UNITED  STATES.  (No.  490.) 
ANSKLM  C.  BOSSARD,  Plff.  ^  Brr, 

UNITED  STATES.  (No.  491.) 
CLARBNCB  L  McNAIH,  Plff.  in  Brr^ 

UNITED  STATES.     (No.  402.) 

X.  HvldeBee  — ■  miiterlBlttr.  —  Bvldenc^ 
whether  doemaeatsrr  or  oral,  sougtit  to  be 
eLLc[ted  from  witnesses  iummoued  In  an  s& 
tlDD  brought  b7  ths  United  States  to  en]Dln 
sn  alleged  conaplracj  by  manufacturers  of 
psper  to  sappreai  competition.  In  vlolsttoa 
of  the  set  of  JqIt  3,  1860  (26  BtsL  at  L. 
SOB,  chnp.  047,  U.  8.  Cotnp.  8taL  IBOl,  f. 
S2D0),  bj  creating  a  seaeral  Klllng  and 
dlstrlbatlDK  agent,  la  material,  where  It 
would  lend  to  evtabllsli  the  msnoer  hi  which 
snch  agent  executed  Its  fanctlooi. 

X.  ConteiBiit— FefDKol  to  tcstlty  betor* 
■pedal  ezBrnlneF-lmmBteplBlltr'  ol 
eTldenoe  bo  defenae.— ^he  Immaterlol- 
Itr  Df  the  evidence  sought  to  tw  elicited  can- 
not jaitltj  the  refuul  of  witnesses  to  obey 
the  orders  of  tbe  Federal  circuit  court,  re- 
quiring  them  to  answer  the  questions  pat  to 
them,  end  to  prodnee  written  evidence  In 
their  po3n»9slon.  on  thrir  examination  bdoi* 
a  spedsl  e*amlner. 
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0»  lutattelltjr  of  tiM  teatlmaiijr  ar«  not  opan 
to  caiuldentlas  on  a  vrit  of  arror  mi»A  ont 
bj  wltsMMa  to  nrlsw  a  Jodcment  toe  cob- 
tempt,  anterMt  afttlnat  tbani  for  dliobeylDi 
an  ordei   to   tcatltr- 

4.  tMntcmitt — Fefnaal  to  proAtua*  doaa- 
^cntarr  ^Tldenoe  ^  poB*a*i«loii  VAd 
BOBtral^^rhe  rctnsal  ol  corporata  ollleari 
to  obey  oritn  ol  a  Federal  drcnlt  coart,  re- 
qnlrlDg  tbem  to  produce  certain  doemncmtary 
erldence.  on  their  examlnatioti  before  a  ipe- 
dal  cxamtner,  cannot  be  Juitllled  on  tbe 
tbeorr  that  aach  evidence  was  not  In  their 
poesesalon  or  nnder  their  control,  becauw 
their  poMMilon  w«b  not  penonal,  bnt  was 
that  ol  the  corporatlaoa. 

B.  'WItneaaea  — aelf-IiiorliiilBBtlaD — anf- 
floienor  of  BtatBtovr  iBUBonltr'— The 
right  of  a  witness  to  dalm  bla  prlTlleae 
■Calnat  •elf'lnerlml nation,  afforded  b;  U.  B. 
Conat^  Bth  Amende  when  eiamlned  coo- 
eemlnK  an  alleged  Tlolatloo  of  the  antltriut 
act  of  Jal7  2.  1890  (28  SUt.  at  L.  209, 
Chap.  64T,  V.  S.  Comp.  SUt.  1901,  p.  3200), 
la  talien  awar  br  the  proTlso  to  tbe  act  of 
Fehroarr  SS,  1903  (32  SUt.  at  I.  9M,  ebap. 
776.  C  8.  Gomp.  8taL  Sapp.  1MB,  p. 
SOI),  that  no  panon  ahaU  be  proaeouted 
Of  be  Bubjected  to  an;  penalty  or  forfeltara 
for  or  on  account  of  an;  tranaaetlon.  matter, 
or  thing  concerning  which  he  may  teetlf;  or 
produce  erldence  In  an;  proceeding,  anlt,  or 
proKcntlon  under  certain  named  aUtutea. 
of  which  the  antitrust  act  la  one.  wbleb  fur- 
nishes a  sufflclent  Immunity  from  prosecu- 
tion to  satisfy  tba  constitutional  guaranty,  al- 
though It  may  not  afford  Immunity  from 
proaecutlon  In  the  aUt*  contta  for  the  of- 
fenas  disclosed. 

(Noi.  490,  491,  492-1 


TN  ERROR  to  the  C^reuit  Court  of  tlie 
United  SUt«9  for  the  Diatriet  of  Minne- 
■otK  to  reriew  Jvdgmenta  for  oontempt,  en- 
torad  against  witneuM  for  their  refusal  to 
obe;  orders  of  that  court  requiring  them  to 
answer  tbe  questions  put  to  them,  and  to 
producs  written  eTidence  in  their  posaeasion, 
OB  their  examination  before  a  anecial  ezam- 
iner.    Affirmtd. 

BtAtement  by  Mr.  Justice  HcKeiuuai 
Th<M  wriU  of  error  suhtnit  for  review  a 
Judgment  in  contempt  entered  in  the  case  of 
tbe  United  Slates  t.  General  Paper  Co.  de- 
scribed in  No.  381  e(  teq.     [See  201  U.  S. 

117.  50  I*  *d.  ,  2B  Sup.  Ct.  Hep.  358.1 

The  judgment  was  based  upon  the  disobe- 
dieses  by  the  plaintiffs  in  error  to  orders  of 
cathe  ranrt  requiring  tliem  to  answer  certain 
?qnestlons  and  to  produce  certain  books, 
documenta,  and  papers  In  their  examination 
before  the  special  examiner,  in  puranauca  to 
a  tMbpoma  duos*  tteum  duly  Issued   and 


MTTsd.  Tbe  Olden  reqidrlag  tbe  ptaJnUlfg 
in  error  to  anavar  vera  made  upon  petition 
ot  the  United  States,  which  exhibited  the 
issues  in  the  anit  of  United  8t»te»  *.  ae»- 
•ral  Paper  Oo^  stated  the  questlona  aslced 
plaintiffs  in  error,  and  the  books,  documents, 
and  papera  required  of  tham. 

Plalntlffa  in  error  refused  to  obey  tbe  or- 
den,  and  the  examiner  reported  their  disobe- 
dience to  the  court  "for  such  action  aa  the 
court  might  take  for  the  further  enforce- 
ment ot  its  orders."  In  defense  plaintiffs 
in  error  filed  separata  answers,  which  re- 
spectively alleged  that  Nelson  was  the  pres- 
ident and  manager  of  the  Hennepin  Paper 
Company;  Bossard,  manager  and  treas- 
urer of  the  Itasca  Company,  and  UcNair,  a 
director  and  general  manager  of  the  North- 
west Paper  Company.  In  other  particulars 
tha  answers  are  identical  except  so  far  as 
the  relations  of  plaintiffs  in  error  to  their 
respective  corporations  made  a  difference. 
Plaintiffs  in  error  are  also  directors  of  the 
General  Paper  Company.  We  insert  the 
answer  of  Nelson  in  the  margin.f 


ind  the 


tNow  comes  Benjamin  F.  Nelson  and.  answer- 
ing the  order  to  show  cause  made  In  the  above- 
entitled  matter  on  the  IStb  day  of  Beptember. 
A.  D.  1005,  and  the  petition  heretofore  tiled 
In  said  matter  by  said  eomplaloant,  upon  which 
said  order  to  show  cause  was  made,  alleges 
and  shows  nnto  the  court  as  follows: 

That  this  reapondent  la  a  director  s 
president  of  Hennepin  Paper  Company,  i 
th^  defendants  In  the  above-entitled  matter, 
and  Is  alio  the  owner  and  holder  of  stock  In 
said  company  of  the  par  value  of  forty-nine 
thousand  (t10.O00.OO)  doilara  and  that  tbe 
books  and  papers  referred  to  Id  said  order  lo 
■bow  cauae  and  in  the  petition  and  achedoles 
thereto  atUched,  upon  which  said  ordes  to 
show  cause  was  made,  are  the  books  and  papers 
of  said  Hennlpen  Paper  Company,  and  not  of 
thia  respondent,  and  are  subject  to  the  con- 
trol ot  (aid  Hennepin  Paper  Company,  and 
not  of  this  respondent ;  that  this  respondent 
la  alao  a  director  of  General  Paper  Company, 
another  of  the  defendanU  In  the  above-enti- 
tled matter,  and  tbe  owner  and  holder  ot  stock 
In  said  Oeneral  Paper  Company  ot  the  pat 
value'  of  tSiSISO :  that  said  Seunepln  Paper 
Company  and  said  Oeneral  Paper  Company 
have  objected  and  do  object,  and  this  re- 
spondqnt  has  objected  and  does  object,  to  the 
ptoduellon  of  said  books  and  papers  for  ln> 
spectlon  by  coonsel  for  said  complainant  tor 
ttie  purpose  of  being  offered  In  evidence  In 
said  cause.  Bald  objections  are  based  upon  tba 
following  reasons: 

1.  That  the  materiality  ot  said  books  and 
papers  in  the  case  mentioned  In  said  order 
to  show  cauae  now  pending  In  said  conrt  has 
not  been  esUbUsbed  so  as  to  autbarlie  a  court 
ol  equity  to  order  their  Inepectlon,  prodno- 
tton,  and  Introduction  In  evidence,  and  that 
the  same  are  not  material,  relevant,  or  compe- 
tent evidence  In  said  cause;  that  said  books 
and  papers  contain  matters  of  Importance  re- 
lating to  tbe  basloess  ot  said  Hennepin  Paper 
Company  and  aald  Oeperal  Paper  Company 
Id   do  way  bearing  upon  or  touching  the  to- 
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f  *The  court  required  ths  question*  to  be 
answered  and  tbe  bookj  aud  documents  to  be 
produced,  and,  being  of  opinion  that  the 
order  did  not  conatituts  a  final  decision,  re- 
fused to  allow  an  appeal  on  the  part  of 
Meither  of  the  plaintiffs  in  error  or  either 
?of>the  defendants  in  the  suit,  or  on  tbe  part 
of  all  of  them  joint!;. 

PlaintilTs   in   error    refused   to   obey   the 
order  of  the  court,  and  upon  the  report  of 
«the   examiner    the   judgment   under   review 
^was'entered   fining  plaintiffs   in  error  sev- 
erally $100  "for  their  said  disobedience  of 
the  said  order^  said  fines  to  be  paid  to  the 
clerk  of  this  court  for  the  use  of  the  United 
States,  as  punishraent  for  such  contempt," 
t>and  sentencing  them  to  be  imprisoned  until 
?the  order   of  the  court  requiring  them  to 
testify  should  i>e  complied  with. 

■UCB  In  said  cause,  which  It  would  be  hlghlr 
InjqrIouB  to  the  bualnesa  Interests  of  both  of 
said  eompanles  to  make  public,  and  this  re- 
spondent submits  tbat  he  ousbt  not  to  be  re- 
qulrcja  to  disclose  anj  portions  ot  Bald  books 
er  papers  except  on  a  projiet  showlns  thattbe 
■ame  are  material  to  said  cause  to  estsbllah 
some  Issue  therein,  and  a  showlog  tbat  the 
wune  are  not  privileged  lor  tbe  protection  of 
the  defendants  above  named. 

S.  That  one  ot  the  purposes  ol  said  eom- 
plalnact  In  Instituting  auld  cause  and  In  mak- 
ing the  requests  mentioned  In  said  order  lo 
■how  cause  tor  tbe  Inspection,  production,  and 
Introduction  aa  evidence  ol  said  books  and 
fiBpers,  Is  to  establish  and  to  compel  said 
Hennepin  Paper  Company  and  said  Qeneral 
Paper  Compan;.  and  this  respondent  as  snch 
director  or  oDcer  o(  eacb  ol  said  defendants, 
to  turnlab  to  said  complainant  evidence  tend- 
ing to  establish  that  said  Hennepin  Paper  Com- 
(■any  and  said  Qeneral  Paper  Company  have 
been  gnllty  of  certain  violations  of  the  act  Of 
Congress  entitled  "An  Act  to  Protect  Trade 
and  Commerce  against  Unlawful  Restraints 
and  Monopolies,"  approved  July  2.  ISQO  [28 
Stat,  at  L.  209,  chap.  647,  V.  B.  Comp.  BtaL 
leOl.  p.  32001,  and  the  acts  amendatory  there- 
of or  supplemental  thereat o,  and  to  subject 
aald  Beaoepln  Paper  Company  and  said  Oener- 
al  Paper  Company  to  the  penalties  for  such 
violations  Imposed  by  said  act.  and  that  to 
compel  the  production  by  said  Hennepin  Paper 
Compan;  or  said  Qeneral  Paper  Company. 
tbrougb  their  oIBcers  or  otherwise,  ot  said 
books  and  papers  lor  Inspection  and  Introduc- 
tion as  evidence  In  said  cause,  would  be  con- 
trary to  the  provlslDus  of  the  Sth  Amendment 
to  the  Constitution  ot  the  United  States,  which 
provides  tbat  no  person  sliall  be  compelled  In 
any  criminal  case  to  be  a  witness  against  him- 
self, and  also  contrary  to  the  provUlooa  of 
the  <tb  Amendment  to  tbe  Constitution  of  tbe 
United  States,  which  provides  tbat  tbe  right 
at  tbe  people  to  be  aecnre  Id  their  persons. 
houses,  papers,  and  elTecta  against  anrtaaon- 
able  searches  and  selsures  shsU  not  be  vlo- 
Uted- 

3.  That  tbe  alleged  acts  of  said  Hennepin 
Paper  Company  eomplaloed  ot  by  said  com- 
plainant In  Its  said  original  petition  or  bill 
of  complaint  In  ssld  cause,  and  which  said 
complBlnaDt  Is  endeavoring  to  eatabllsh  In  said 


The  queetionB  on  the  merits  in  these  oasea 
are  the  same  as  those  on  the  merita  in  381^ 
et  seq.,  just  decided,  *  In  those  cases,  how-* 
ever,  this  court  liad  no  jurisdiction  and  th« 
appeals  were  dismissed.  In  the  present 
cases  we  have  jurisdiction  (Betaettev,  W.B. 
Co*k«y  Co.  194  U.  S.  324,  48  L.  ed.  907,  24 
Sup.  Ct.  Rep.  666),  and  directij  from  tli« 
circuit  court,  as  questions  under  the  Const)' 
tution  of  tbe  United  States  are  involved.  a> 
'  In  the  pleadings  in  the  original  suit* 
brought  in  ths  circuit  oourt  of  the  United 
States  for  tbe  district  of  Minnesota  it  is 
respectively  alleged  and  denied  ttiat  the 
defendant  corporations,  of  which  plaintifTa 
in  error  are  oCQcera,  had  entered  into  an 
agreement,  combination,  and  conspirat^  ta 
control,  regulate^  and  monopolize  not  only 
tne  manufacture  of  news  prints  and  other 

cause,  would.  It  committed  by  said  Hennepin 
Paper  Company,  be  violations  of  tbe  laws  ot 
the  state  o(  HInneaota,  and  would  subject 
said  BennepiD  Paper  Company  to  torfeltnre  of 
Its  charter  and  other  penalties  under  aald 
laws;  that  to  compel  said  Beonepln  Paper 
Company,  through  this  rtepondent  aa  one  of 
Its  offlcera  or  otherwlae,  to  produce  said  book* 
and  papers  tor  Inspection  and  Introduction  aa 
evidence  In  aald  cause  would  be  to  compel  It 
to  furnish  evidence  tending  to  estebllsh  that 
It  baa  been  guilty  ot  aueb  acts,  and  aoblect  It 
to  the  forfeiture  of  Its  charter  and  other  pen- 
alties aforesaid,  contrary  to  tbe  provlalons 
hereinbefore  mentioned  ot  tbe  4  th  and  Dth 
Amendments  to  the  Constitution  of  the  United 
Btatea. 

4.  That  In  addition  to  tbe  matters  above 
set  forth,  the  purpose  ot  the  complainant  ki 
Instituting  said  cause  and  Id  making  the  rfr 
questa  mentioned  In  said  order  to  show  cause 
Is  t«  obtain  from  ssld  court  a  decree  enjoin- 
ing aald  Qeneral  Paper  Company  from  carry- 
ing on  the  business  tor  which  It  was  lncorp» 
rated,  and  to  enjoin  the  carrying  out  ot,  and 
opeirBtlon  under,  certain  agency  contracts  and 
agreements  existing  between  It  and  said  HeD> 
nepin  Paper  Company,  on  the  alleged  ground 
tbat  ssld  contracU  and  agreements  were  made 
and  arq  In  violation  ot  the  provisions  of  said 
act  of  Congress ;  that  aald  contracts  and 
agreements  are  of  great  value,  not  only  to 
said  General  Paper  Company,  whose  entire 
business  practically  reata  upon  them,  bat  are 
also  of  great  value  to,  and  constttuts  valuable 
property  rights  In,  each  of  the  defendants  re- 
spectively parties  thereto,  Incloding  ths  aald 
Hen ae pin  Paper  Company,  and  that  such  In- 
junction from  carrying  out  said  contracts  and 
agreements,  and  tbelr  virtual  annulment  tbere- 
by  occasioned,  would  reaalt  In  great  Injury, 
damage,  or  loas,  not  only  to  said  Qeneral  Paper 
Company,  but  also  to  said  Bennepin  Paper 
Company  and  to  this  respondent  as  a  stock- 
holder In  eacb  of  aald  companies ;  and  tbat 
to  compel  the  productton  by  said  Bqnnepin  Pa- 
per Company  or  aald  Qeneral  Papt^  Company; 
or  either  of  them,  though  this  respondent  a* 
such  director  or  officer  or  otherwise,  of  said 
books  and  papers  for  Inspection  and  Introduc- 
tion as  evidence  In  said  caase  for  tbe  puri>osa 
aforesaid,  would  be  contrary  not  only  to  tbe 
provision*   ot  aald   4tb   and  Btb   Amendmeoti 
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papers,  but  tTie  dlabibotlon  ttnd  shipment 
thereof  through  the  middle,  aouthem,  and 
westn*!!  states,  in  Tlolation  of  tha  antitrust 
act  of  July  e,  1890.  [26  Stat,  at  L.  200, 
chap.  047,  U.  S.  Comp.  Stat.  IBOl,  p.  3200.] 
The  United  States  sought  to  establish  by 
plaintiffs  in  error  the  truth  of  the  charge, 
and  the  subpieua  served  upon  them  was 
explicit  as  to  what  was  required  of  tfaem. 
The  Bubp<fnas  required  plaintifTs  In  error 
to  produce  the  account  books,  including  the 
joumals,  ledgers,  and  other  books  kept  by 
or  under  the  control  of  the  companiea  re- 
spectively, of  which  plaintiffs  in  error  were 
respectively  officers,  (o)  showing  the 
amounts,  kinds,  and  grades  of  paper  manu- 
factured by  the  respective  companies  and 
■old  by  or  througti  the  General  Paper  Com- 
pany,   and   which   were   shipped    since   the 


Stb  of  July,  1900;  (B)  the  prices,  amount!, 
or  credits  reodved  for  such  paper  from  tli* 
paper  company  between  tlie  6th  of  July  utd 
the  present  time,  including  entries  Bhowin; 
the  manner  in  which  the  prices  and  aroounta^ 
reoeived  by  the  respective  companies  for  any  9 
and  all*of  its  products  «o  sold  have  been* 
equalized  with  the  prices  and  amounts  re- 
ceived or  realized  of  any  and  all  of  the 
other  defendant  companies  for  which  tb« 
paper  company  is  or  has  been  the  exclusive 
agent;  (o)  the  amounts  and  proportions 
of  eamlngfl  or  profit*  of  the  paper  company, 
received  by  the  respective  companies  from 
and  tbrongh  the  paper  company,  either  in 
the  form  of  rebates,  credita,  or  otherwise. 

Second.  All  contracts,  agreements,  writ- 
ings, and  account  books,  including  journals, 
ledgers,  and  other  books,  kept  by  or  under 


fa  tlw  Conitltatlon  ot  the  United  States,  bat 
also  contrarr  to  tbe  well-catabllibed  mis  ot 
tiM  commoQ  law,  as  well  as  ot  equity  ]arle- 
prudeDce,  that  no  p<\rBDn  will  1M  eampelled  ta 
discover  any  taet.  eltber  bj  prollncliig  dDcu- 
ments  or  annferlng  questions,  which  ma;  sut>- 
lect  bim.  eltber  directly  or  ■TeDtuallj',  to 
prosecatloD  for  a  crime,  or  to  a  forfeiture  or 
penalty,  of  aoytblns  lu  tbe  nature  ot  a  for- 
feltaie  or  penalty. 

Pertber  Baiwerlag.  tbia  respondent  alUK« 
and  sbawa  nnto  this  court  that  all  tbe  mat- 
ters eoncqmlDB  which  the  questions  referred 
to  In  said  petition  aod  schedules  thereto  an- 
nexed were  asked,  and  wblcb  tbie  respondent 
refused  to  answer,  as  stated  In  said  petition, 
cam*  to  this  respoadsnfs  knowledge  exclu- 
sively as  president  and  a  director  of  said 
Hennepin  Paper  Company,  or  as  a  dlr^tor  of 
•aid  Geeeral  Faper  Company,  In  tbe  conduct 
Vt  matters  Intrusted  to  blm  as  such  dlrectpi 
or  president  and  wblcb  salQ  companies,  from 
tb^  nature  of  tbe  ease,  were  compelled  to  In- 
trust to  tbis  respondent  as  lueb  director  or 
•IBeeT,  and  that  said  Hennepin  Paper  Company 
and  said  Qeneral  Paper  Company  have  ot»- 
Jacled  and  do  object,  and  tbla  reapondent  has 
objected  and  doee  object,  to  said  gueetlons  and 
to  hli  belni  regutred  to  answer  tbe  same,  for 
reasons  similar  to  those  already  set  forth 
In  reipaet  to  the  production  Inspection,  and 
Introduction  In  evidence  of  tbe  books  and  pa- 
pers Bbore  mentioned,  that  f i  to  say : 

1.  That  tbe  materiality  ot  said  qntistlans  In 
tbe  canse  above  mentioned  hsa  not  been  en- 
tabllsbed  so  as  to  anthorixe  a  eaort  of  equity 
to  order  theca  to  be  answered,  and  that  tbe 
same  sra  not  material,  relevant,  or  compe- 
tent evidence  In  said  caase. 

2.  That  tbe  purpoae  of  said  complainant  In 
Instltutlnt  said  cause  and  In  asking  said 
qnestloDS  Is  to  establleb  and  to  compel  said 
Hennepin  Paper  Company  and  said  Qeneral 
Paper  Company,  tb rough  this  reapondent  as 
mch  director  or  officer,  to  furnish  to  said 
complainant  evidence  tending  to  eBtnbllsh  that 
■aid  Hennepin  Paper  Company  and  said  Gener- 
al Paper  Company  have  been  guilty  of  certain 
Tlolatlons  of  tbe  acts  of  Congress  above  re- 
ferred to,  and  to  eubject  them  to  tbe  penal- 
ties for  sDcb  vlolBtlona  Imposed  by  said  acts, 
and  ±st  to  compel  ssid  defendants  herelnbe- 
twe  named,    or   either   of  them,    through    this 


respondeat,  to  answer  eald  qnestlons,  vronid 
be  contrary  to  tbe  provisions  hereinbefore  re- 
ferred to  ot  said  4tb  and  Sth  Amendmenta  t* 
tbe  Constltntton  ot  the  Cnlted  States. 

8.  That  the  alleged  acts  of  said  Hennepl> 
Paper  Company  complained  of  by  said  eom- 
pUlnant  In  Its  orlglnil  petition  or  bill  of  com- 
plaint In  said  cause,  and  which  said  complain- 
ant Is  endeavoring  to  eatabllsb  In  said  cause, 
would.  If  comm'tted  by  It,  be  violations  ot 
.tbe  taws  of  tbe  state  of  Minnesota,  and  wonIA 
subject  It  to  forfeltuti^  of  Its  charter  and  oth- 
er penalties  under  said  laws;  that  to  compel 
it  through  this  respondent  to  answer  tbe 
questions  aforesaid  would  be  to  compel  It  to 
famish  evidence  tMidlng  to  establlab  that  It 
bas  been  guilty  ot  sneb  acts,  and  subject  It 
to  the  forfeltare  ot  Its  charter  and  other  pen- 
alties aforesaid,  contrary  to  the  provisions 
hereinbefore  retered  to  of  said  4th  and  Stb 
Amendmenta  to  tbe  Confutation  ot  tbe  United 
States. 

4.  Tbst  In  addition  to  tbe  matters  above  set 
forth,  the  purpose  of  the  complainant  In  InaO- 
tntlng  said  canee,  and  In  asking  the  questions 
mentioned  In  said  order  to  show  cduse,  Is  to  ob- 
tain a  decree  enjoining  said  General  Paper  Com- 
pany from  carrying  OQ  the  baslness  for  which 
It  was  Incorporated,  and  to  eoJoln  tbe  carry- 
ing out  of  and  operation  under  certain  agency 
contracts  and  agreements  existing  between  It 
and  said  Hennepin  Paper  Company,  on  tha 
alleged  gronnd  that  said  contracts  and  agree- 
ments were  made  and  arc  tn  violation  of  tha 
provisions  of  said  ecu  of  Congrcai :  that  said 
contracta  and  agreementa  are  of  great  valne, 
not  only  to  said  Qeneral  Paper  Company, 
whose  entire  bnslccas  practically  rests  upon 
them,  but  are  also  of  great  value  to.  and  con- 
■tltute  valuable  property  rights  In,  each  ot 
tbe  defendants  respectively  parties  thereto.  In- 
cluding Tbe  Hennepin  Paper  Company,  and 
that  such  Injunction  from  carrying  oat  said 
conlractB  and  agreements,  and  their  virtual 
annulment  thereby  occasioned,  would  result 
In  great  Injury,  damage,  and  loss,  not  onlj 
Id  said  Hennepin  Paper  Company  or  said  Ocn- 
eral  Paper  Company,  and  ttiat  to  compel  saM 
Hennepin  Paper  Company  or  asld  Qeneral 
Paper  Company,  throngh  this  reapondent,  t* 
answer  tbe  questions  aforeaald  In  aid  of  the 
purposes  aforeeald  woold  be  contrary,  not 
only  to  the  provisions  hereinbefore  referred  t» 
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tli«  control  of  tha  Tsspecfiva  oompanlM, 
■how  lug  tha  agreement,  orruigeDunit,  or 
ondentanding  under  and  purauimt  to  each, 
and  the  manner  in  which  the  prices  and 
amounts  realised  b^  the  respectlTO  com- 
pantea  upon  the  various  kinds  and  grades  of 
paper  manufactured  by  it  and  sold  bj  and 
through  the  paper  company,  are  and  hare 
been,  since  July  G,  IBOO,  equalized,  or  the 
profits  arising  from  the  sale  ol  such  paper 


distributed  or  apportioned,  m  between  the 
reepective  eompaulee  and  other  defendantj 
manufactnring  and  selling  through  the 
paper  company  similar  kinds  or  grades  of 
paper  or  among  all  of  the  defendants  manu- 
facturing similar  kinds  or  grades  of  paper, 
and  then  and  there  to  testify  and 
the  truth  to  say.  In  a  oertain  matter  in  con- 
troversy fn  said  ooiirt,  between  the  United 
States  as  complainant  against  the  General 


tUst  t 


tbe  1 


ll-establlsbed  nle  of  the  com- 
II  M  of  equity  JurlsprDdence. 
will  be  eompetled  to  dlscorer 
r  b;  pcodaclag  doeumenta  or 
lam,  wbJeti  mar  snbject  blm, 
or  IndlrecU;,  to  proiecatloD 
I  fcrfaltiire  or  penalty,  or 
ature    of    a    lorfeltnre    or 


a  person  i 
an;  fact,  either 
answering  qaBstlc 
elthei'  dlreetlT  c 
tot  a  crime  ot  t 
anjtblni    In    the 

Fiirther  answering,  tbli  respondent  alleses 
that  he  ODght  not  to  be  required  to  answer 
the  queetlons  or  complr  witb  Uie  requests,  or 
produce  for  Inspection  by  counsel  for  the 
complainant,  or  for  the  pnrpoBe  of  being  ot- 
tered In  evidence  In  the  caase  above  referred 
to,  the  books  and  papers  referred  to  In  said 
order  to  show  cause  and  In  thq  petition  end 
•chedule*  thereto  annexed,  opon  which  seld 
order  to  show  cann  was  made,  not  only  for 
the  reasons  berelnabove  set  forth,  bat  also 
lor  the  following  nasons.  that  Is  to  sa; : 

1.  That  one  of  the  purposes  of  said  com- 
plainant In  Instituting  said  cause  and  in  seek- 
ing to  require  this  respondent  to  answer  the 
questions  and  comply  with  the  requerti  and 
■iroduce  for  Inspection  by  counsel  for  the  com- 
plainant, and  tor  the  purpose  ot  being  offered 
tn  evidence  In  said  cause,  the  hooka  end  pa- 
pers sforesald.  is  to  estabtlsb  and  to  eom- 
pel  this  respondent  to  tumlth  to  said  com- 
plalnsnt  evidence  teDdlng  to  establish  that  he 
hes  been  guilty  of  certain  violations  of  the 
acts  of   Congress   herelDbetore   mentioned  and 

preferred  to.  and  to  subject  him  to  the  pen- 
•  altlcs  for  such  vlolstfons*lmposed  by  said  acts^ 
and  ttist  to  compel  blm  to  answer  said  que*- 
tlons  or  comply  with  said  requeets,  or  to  pro- 
duce tor  inspection  or  for  the  purpose  of  be- 
ing offered  in  evidence  tn  said  causa,  the  said 
books  and  papers,  wonid  be  contrar?  to  the 
provisions  hereinbefore  referred  to  of  said  ith 
and  5th  Amendments  to  the  Constitution  ot 
the  United   States. 

2.  That  the  alleged  eets  of  said  Hennegiln 
Paper  Company  and  of  said  Qeaeral  Paper 
Company  complained  of  by  the  complainant 
In  Its  said  original  petition  or  bill  of  complaint 
tn  sold  cause,  and  which  ssld  complainant  Is 
endeavoring  to  establish  tn  said  cause,  would. 
It  committed  by  said  defeodant  companies. 
Involve  certain  violatlans  of  tlu  laws  ot  the 
state  of  Ulnnesota  by  tbts  reapondent.  and 
would  subject  him  to  pensltiea  and  forfeiture 
nnder  said  laws,  snd  that  to  compel  him  to 
answer  the  questions  or  comply  with  the  re- 
qnlrements  aforesaid,  or  to  produce  for  to- 
speetion,  or  for  the  purpoee  of  Iwlng  offered 
In  evidence  in  said  canse,  the  said  books  snd 
papers,  would  be  to  compel  him  to  furnish 
•vidaice  tending  to  eatabllsh  that  ha  has  been 
gnllty  of  eucb  violatlans  ot  tlie  laws  of  the 
•tate  of  Ulnnesota,  and  to  subject  blm  to  the 


penalties  and  ferfetturea  aforesaid,  contrary 
to  the  provMous  hereinbefore  referred  to  ot 
ssld  1th  and  Dtb  Amendments  to  the  Coostl- 
totlon  ot  the  United  States. 

8.  That  one  of  tha  purposes  of  ssld  com- 
plolDont  In  Instituting  said  csnse  and  In  seek- 
ing to  require  this  reepondent  to  answer  th« 
questions  and  comply  with  the  requests,  snd 
produce  for  Inspection  by  connsel  for  tbe 
complstusnt  and  tor  the  purpose  ot  being  of- 
fered In  evidence  in  said  cause,  the  books  and 
papers  above  referred  to.  Is  to  eatatillsb  and 
compel  this  respondent  to  furnish  to  said  oom- 
plalnant  evidence  tending  to  establish  the  al- 
legations of  the  original  petltlaii  or  bill  ot 
complaint  in  said  cause,  which,  It  established, 
wilt  result  In  subjecting  this  respondent  to 
toss  or  detriment  In  the  nature  ot  a  penalty 
or  forfeitures  In  that  the  ssld  Hennepin  Pa- 
per Company,  of  which  this  reapondect  is  a 
stockholder  as  aforesaid,  will  be  subjected,  un- 
der the  laws  ot  the  state  ot  Minnesota,  to 
the  forfeiture  of  Its  chortsr,  resnltlng  In  the 
virtual  torteltnre  ot  the  stock  ot  tbis  r» 
spondsnt  In  said  defendant  company,  and  le 
the  loes  and  forfeiture  to  a  large  extent  ot 
the  value  of  the  interest  ot  this  respondent 
In  ssld  corporation,  and  In  tliat  the  eontmctt 
made  through  aald  Oeneral  Paper  Compsmy 
as  Ila  sslea  agent  by  said  Hennepin  Paper 
Company  nnder  and  pursuant  to  the  agen<7 
contracts  herein  referred  to  between  said  Hen- 
nepin Paper  Company  and  said  Oeneral  Paper 
Company  will  bq  virtually  annulled  and  the 
property  rights  of  seld  Hennepin  Paper  Com- 
pany In  ssld  oontraets  destroyed ;  that  then 
are  a  large  number  of  sucb  contract*  outstanA  S 
lug  under  which  ■lam  sums  ot  money  are? 
due  to  said  Hennwln  Paper  Company,  all 
of  which,  as  this  respondent  la  advised  and 
believes,  will  be  or  may  be  tortelted  and  lost 
to  said  defendant  and  to  this  reapondent  as  a 
stockholder  tbeireln  In  case  the  Illegal  com- 
bination alleged  in  aald  original  petition  or 
bill  ot  eomplabit  la  ealabUahed  by  the  decree 
or  Judgment  In  said  cause:  and  this  rMpond- 
ent  sUegea  that  to  eompd  him  to  answer  the 
qneatlons  and  comply  with  the  ceqoests  and 
produce  for  Inspection  and  for  purpose  ot  be- 
ing offered  In  evidence  the  books  and  papers 
referred  to  In  aald  order  to  ahow  eanae  and 
the  petition  and  schedules  aforesaid,  and 
which  tie  hes  declined  to  answer  and  comply 
with  or  produce.  It  matutal  to  said  eanse. 
would  be  contrary  to  the  provisions  of  said 
1th  and  Bth  Amendments  to  the  Constltntloa 
ot  the  United  Btatea.  and  also  contrary  to  tha 
welt -established  mle  of  the  common  law  and  ot 
equity  Jurisprudence,  that  no  person  will  be 
compelled  to  discover  any  tact  or  OMttar  which 
may  subject  him  to  forfeiture  or  penalty  or 
anything    In    the    nature    of    a    torteitara    or 
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Paper  Company,  «t  aL,  dsfendaata,  en  tht 
part  of  tha  complainant. 

There  ia  no  uncertaintjr,  therefore,  either 
in  the  iune  or  the  meaoB  of  proof.  In  other 
words,  the  United  Statei  ebargea  a  eonipir- 
acy  upon  the  part  of  the  defcaidant  eorpo- 
ratloBB  for  the  cesaatlon  of  eompetitlott  bo- 
tweeu  the  manufacturing  defendants  by  cre- 
ating a  general  Mlling  and  distributing 
agent,  tha  Qaneral  Paper  Campsnj,  which 
reatriots  tiie  output  of  the  tnille,  ixea  the 
prices  of  their  products,  determlnea  to 
whom,  and  the  terms  and  conditions  upon 
which,  such  products  shall .  be  sold,  into 
what  efates  and  plaeas  they  shall  be  shipped, 
and  what  publfshera  and  eoatomers  each  mill 
shall  supply.  The  means  of  proof  of  the 
charge  are  obTiousIy  the  conditions  of  the 
eoompaniea  before  and  after  the  formation 
7  of  the  paper  compaDy,*lts  organization  and 
the  purpose  of  Its  organisation,  the  means 
of  Ita  operation,  bow  and  by  what  means  It 
•qnalleea  the  output  and  price  of  produota, 
and  the  distribution  of  the  proceeds  of  their 
sale,  and  the  relations  and  accounts  between 
It  and  the  other  defendant  companies,  and 
their  books,  accounts,  and  minutes  of  pn>- 

The  qnaations  were  directed  to  these  ends. 
Tbey  were  directed  to  ascertain  whether  the 
prices  received  for  the  various  paper  mate- 
rial* were  equalised,  and  whether,  during 
the  time  the  General  Paper  Company  was 
the  selling  agent  of  the  materials,  Uiere  was 
in  existence  an  arrangeranit  whereby  the 
prices  rooeived  through  the  paper  company 
were  equalized  between  the  other  defendant 
eompaniea.  The  questions  were  put  in  va- 
rious ways  to  show  sneh  equalization  and 
tha  arrangements  to  equalise,  and  to  show 
the  allowances  to  each  mill,  the  fixing  of 
daflnita  prices,  and  the  distribution  of  the 
balances  receiTed  among  Ute  companies  on 
tho  basis  of  tbeir  average  daily  output  of 
tha  grade  of  paper  inquired  abouL  And 
there  were  also  questions  aakad  as  to  whetE- 
sr  the  board  of  directors  or  the  executive 
eommittee  of  the  paper  company  fixed  the 
prices  of  paper  t«  be  paid  to  each  of  the 
mills  by  or  through  the  paper  company,  and 
the  compenuition  to  be  paid  to  the  mills 
making  butchers'  flbre  pivper,  beennvc  it  was 
lees  j-rofitsble,  and  other  questions  as  to 
conversations  between  gentlemen  represent- 
ing the  different  mills  in  rq^rd  to  the  or- 
ganisation of  a  corporation  to  act  as  geuerp] 
■ellieg  agent  in  order  to  eliminate  competi- 
tion. There  were  also  questions  as  to 
whether  Uie  books  showed  the  things  ai- 
presaed  in  the  other  queetions.  The  objec- 
tion made  to  each  of  the  questions  before 
the  examiner  was  that  the  testimony  sought 
was  irrelevant,  Incompetent,  and  immaterial, 
sod  counsel  advised  the  wltnaaacs  not  to  an- 


swer,   ia  to  the  books  and  papers,  tlia  fol- 
lowing 1*  a  sample  of  the  proceedings; 

0.  Do  the  books,  journals,  or  ledgers  of 
the  Hennepin  Paper  Company  show  any 
tipeemrnt  or  arrangement  or  understand- 
ing under  and  pursuant  to  which  and  tha 
manner  in  which  the  pricca  and  amounts^ 
realised  by  the  Hennepin  Paper  Company  ^ 
•upon  vsilous  grades  of  paper  manufactured* 
by  it  end  sold  by  or  through  the  defendant 
the  0>ineral  Paper  Company  are  and  have 
been,  since  the  5th  day  of  July,  1900,  equal- 
ised, or  the  profits  arising  from  the  sale  at 
such  paper  distributed  or  apportioned,  as 
between  the  defendants  T 

Mr.  Flanders:  All  objections  renewed,  and 
I  give  the  witness  tha  same  advice, 

(No  answer.) 

0-  Do  you  refuse,  Ur.  Kelson,  to  prodoes 
the  books! 

Mr.  Flanders:  As  I  said  before,  yon  may 
assume  for  the  purposes  of  these  question* 
that  the  hooks  and  all  the  papers  called  for 
are  present  In  court;  hut,  on  behalf  of  the 
Hennepin  Paper  Company  and  the  witness 
and  the  General  Paper  Company,  I  decline  ta 
submit  those  to  the  inspection  of  the  govern- 
ment counseL 

Mr.  Kellogg!  Or  to  allow  them  or  any 
part  of  them  to  be  put  In  evidence,  Ur. 
Flanders  T 

Mr.  Pludera:  Tea. 

Other  facts  will  appear  in  tiie  ofdnlos. 

MeitTi.  JasMB  G.  FlaadaM,  Okorlet  f. 
Faaaett,  and  WiUiom  Braot  fbr  plaintiffs 
in  error. 

Vessr*.  Fruk  B.  KeUon,  Jamas  M. 

Beak,    and    Attorney    ffenerot    Uoody   for 
defendant  In  error.  ^ 


•  Mr.  Jnstice  ItoKeamk,  aftar  staUng  tha" 
case  a*  above,  delivered  the  opinion  of  tha 
court: 

Plaintiffs  in  error  niga  three  main  eon- 
tentloos,  which  we  will   consider  in   their 

I.  That  the  evidence,  docnmentaTj  and 
oral,  which  tha  witnesses  were  required  to 
produce,  was  not  shown  to  bo  material  to 
plaintifT's  case. 

1.  There  are  three  answers  to  this  eca- 
tention.  (I)  The  evidence  Is  dearly  ma- 
tarial.  The  charge  of  the  bill  is  that  the  de- 
fendant manufacturing  corporations  entered 
into  a  conspiracy  and  combination  in  viola- 
tion of  the  act  of  July  2,  1890,  to  suppress 
competition  between  themselves,  and  that 
they  accomplished  this  purpose  by  organis- 
ing Uie  General  Paper  Company,  and  gave 
it  certain  eoutrolling  powers  over  the  on^ 
put  of  tlie  mills  and  the  prices  and  diatrib» 
Uon  of  tbeir  prodncta. 
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Before  Uie  appllofttion  to  th«  court  for  the 
orders  under  review  there  were  certain  facts 
ealablished.  It  was  established  that  in  tb 
tall  of  169S  and  the  spring  of  1000  thei 
were  preliniinai7  meetings  of  the  parties  to 
ultimately  form  the  paper  company,  and 
that  it  was  aubsequentlj  formed  by  those 
representing  the  manufacturing  mmpanies, 
who  Bubscribed  for  the  stock.  In  July,  1900, 
the  corporations,  at  represented  in  the  paper 
company,  fourteen  in  all,  entered  into  con- 
tracts with  It,  making  it  their  exclu- 
afva  selling  agent;  that  each  constit- 
uent manufacturing  company  was  rep- 
resented by  one  of  its  principal  of- 
ficers upon  the  board  of  directors  of  the 
paper  company,  and  the  number  of  directors 
have  l>een  increased  a»  other  corporations 
have  made  the  paper  company  their  selling 
agent.  A  tab1«  of  the  constituent  compa- 
nies was  given  and  the  times  the  companies 
became  members  of  the  paper  company. 
MAnd  it  was  established  that  there  was  an 
J"  executive  committee,  comprised 'substantial- 
ly of  the  same  persons  who  constituted  the 
t>oard  of  directors,  and  that  the  paper  com- 
pany bad  books  and  records  containing 
the  minutes  of  the  meetings  of  stockhDlders, 
directors,  and  the  executive  committee,  and 
that  the  treasurers  and  sales  agents  had 
presented  reports  to  the  stockholders,  di- 
rectors, and  executive  committee.  It  was 
stipulated  that  all  the  subscriptions  to  stocii 
of  the  paper  company  were  for  the  benefit 
of  some  paper  manufacturing  company,  and 
in  its  name,  that  it  was  the  beneficial  owner 
thereof,  and  that  the  dividends  declared 
thereon  were  its  property;  that  said  stock 
was  from  time  to  time  allotted  to  such 
corporations  as  made  contracts  with  the 
paper  company,  malcing  it  their  exclusive 
Belling  agent,  upon  the  basis  of  estimated 
relative  productions  of  paper.  A  list  of  the 
Individuals  to  whom  stock  was  issued,  the 
names  of  the  corporations  represented  by 
them,  and  the  days  of  the  issuances  of  the 
stock,  were  given. 

The  questions  were  framed  to  prove  the 
combination  charged  in  the  bill  and  the 
powers  and  operation  of  the  Genera)  Paper 
Company  and  the  relations  of  the  other 
companies  to  it.  What  the  answers  will 
show  we  do  not  know,  nor  what  the  books 
and  documents  will  disclose.  The  organi- 
sation of  the  paper  company  bad  a  purpose, 
and  whether  it  was  a  legal  or  illq^l  inatru- 
ment  for  competing  companies  to  use  we 
do  not  have  now  to  determine.  By  the  ad- 
missions of  the  answers  the  paper  company 
entored  into  contracts  with  tilose  compa- 
nies, became  their  selling  agent,  and  was 
entitled  to  a  certain  percentage  of  the  sales. 
Presumably  it  exercised  its  powers,  made 
•ales  and  received  profite.    In  all  that  it 


did,  Um  manufacturing  aorpoTaUons  were 
interested;  they  owned  ita  stodc,  were  en- 
titled to  ita  dividends.  This  we  may  admi^ 
for  argument  sake,  not  prejudging  in  zry 
way,  may  be  consistent  with  continued  eom- 
petition  between  the  companies,  but  it  may 
be  otherwise.  At  any  rato,  the  manner  in 
which  the  paper  company  executed  ita  funo- 
tiona  may  be  links  in  the  evidence  adduced 
by  the  United  Etates,  and  this  is  enough 
to  establish  the  matoriality  of  the  evidence.^ 
It  roust  not  be  overlooked  that  not  only  tari 
inspection  of  the^books  vraa  refused,  but* 
questions  directed  to  ascertain  the  contents 
of  the  books  were  objected  to,  not  answered. 
We  have  given  one  illustration;  we  will  give 
another.  Counsel  for  defendant  corpora- 
tions stated  at  the  examination:  "That 
for  the  purpose  of  any  question  the  govem- 
mmt  counsel  see  fit  to  aak,  it  may  be  aa- 
sumed  that  all  the  books,  papers,  and  doou- 
mente"  described  in  the  subptena  "are 
present  here  in  court,  and  we  decline  t» 
submit  them  to  the  inspection  of  the  govern- 
ment  counsel."    The   following   then   took 

0.  Btoto  whether  those  books  show  the 
amoonte,  kinds,  or  grades  of  paper  manu- 
factured by  the  defendant  Nortliweat  Paper 
Company  and  sold  by  or  throngh  the  de- 
fendant General  Paper  Company,  as  ths  ex- 
clusive sales  agent  of  the  defendant  North- 
west Paper  Company  since  the  Sth  day  of 
April,  1S02,  or  since  about  the  1st  of  Uay, 
1908  if  that  is  the  date  the  business  ootn- 
menced. 

Same  objections  by  defendants,  and  the 
witness  given  the  same  advice. 

Q.  Yon  decline  to  answer! 

A.  I  deoline  on  advice  of  attorney. 

Q.  Do  the  books  also  show  where  the  l»H 
paper  so  manufactured  was  sold  and  Into 
wl^t  stotes  and  torritories  it  was  shipped 
since  the  Sth  day  of  April,  1902,  or  the  1st 
day  of  May,  190ZI 

Ur.  Flanders:  I  wish  to  make  the  aame 
objections,  and  1  give  the  wltnesa  the  asm* 

A.  Same   answer. 

And  counsel  for  the  United  Stotes,  not 
only  as  to  the  matters  expressed  in  the  fore- 
going questions,  but  as  to  other  matters 
which  the  bill  charged  against  the  compa- 
nies and  which  had  been  inquired  about, 
said  that  he  desired  to  use  the  books  and 
offer  them  in  evidence  to  show  such  matters. 
An  inspection  of  the  books  was  refused, 
and  all  evidence  of  their  oontento  withhdd. 

Necessarily  the  books  contoined  tJie  infor- 
mation. The  paper  company  was  the  sell** 
ing  agent  of  the  Northwest  Papa'CampaBj^ 
and  must  have  kept  an  account  of  Ite  sales 
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uid  into  whftl  ttatet  tlie  p&per  of  the  Mm- 
pany  WHS  shipped  and  Mid.  Such  Kccounta 
AN  material  and  Telerant  to  complaEnaat'H 
caM.  They  may  or  may  not,  in  conneetioQ 
with  other  evidence,  auahdn  the  charge  of 
the  United  States,  but  they  are  elementa 
Id  the  proof,  having  tendency  enough  to 
■lutain  the  charge  to  be  considered  material. 
S.  The  claim  of  Immateriality  of  the  tes- 
timony cannot  avail  platntiffi  againit  Uia 
orders  of  the  circuit  courL  The  procedure 
before  an  examiner  and  hie  powen  are  ex- 
plained In  Bleait  v.  Qarlington,  B2  U.  S.  I, 
es  li.  ed.  G2I.  It  t>  there  Mid:  'n^he  ex- 
aminer, t>efore  whom  the  witneuei  are 
orally  examined,  Is  required  to  note  ezcep- 
Uons,  but  he  cannot  decide  upon  their  valid- 
ly. He  mnst  take  down  all  the  examina- 
tion In  writing,  and  send  it  to  the  court, 
with  the  objection!  noted.  So,  too,  when 
deposiUans  are  taken  according  to  tlie  acta 
of  Congrese,  or  otherwise,  nnder  the  rulei; 
exceptions  to  the  testimony  may  be  noted 
by  the  officer  taking  the  deposiUon,  bnt  he  is 
not  permitted  to  decide  upon  them;  and 
when  the  teatlmoDy,  as  reduced  to  writing 
by  the  examiner,  or  the  depoeitlon.  Is  filed 
In  court,  further  exceptions  may  be  there 
taken.  Thus,  both  the  exceptions  and  the 
teatimony  objected  to  are  all  before  the  conrt 
below,  and  come  here  upon  the  appeal  as 
part  of  the  record  and  proceedings  there." 
And  an  application  to  a  court  to  compel 
the  deliveiy  of  testimony  in  aid  of  the  exam- 
ination does  not  change  the  role.  The  testi- 
mony la  taken  to  be  submitted  to  the  court 
where  the  suit  is  pending,  and  all  questions 
upon  the  evidence,  ite  materiality  and  suf- 
Itcieney,  are  to  be  determined  by  it,  and 
after  it  by  an  appellate  court  Even  if 
the  trial  court  permit  the  Examination  of 
witnessea  orally  in  open  court  upon  the  hear- 
ing In  eases  in  equity,  aa  further  said  In 
Blaug  v.  Qarlington,  the  testimony  must  be 
tak^n  "doivn  or  its  substance  steted  in 
writing  and  made  part  of  the  record,  or  It 
will  be  entirely  disregarded  here  on  an  ap- 
^peal.  So,  too,  if  teatimony  fa  objected  to 
^and  ruled  out,  it  must  still  be  sent  here 
*  with  the  record,  subject  to  the 'objection, 
or  the  ruling  will  not  be  considered  by  ua." 
Bleat«  V.  Qarlington  has  been  applied  at 
circuit  in  a  number  of  cases. t 

3,  These  writs  of  error  are  not  prosecuted 
by  the  parties  in  the  original  suit,  but  by 

JThorosoD-Honston  Electric  Co.  v.  JcSre; 
lUg.  Co.  83  Fed.  61* ;  Uailm-Mardentclt  Quns 
A  AmniDlillion  Co.  (-  Colt'a  Patent  Firearms 
Ulf.  Co.  lOS  Fed.  S9;  Parisian  Comb  Co.  t. 
BaehweEe,  02  Fed.  721 ;  Fajerweathet  t,  Blteb, 
89  Fed.  S20:  App!»ton  v.  Bcanbert,  4S  Fed. 
381;  Bdlwn  Bleetrle  LIfht  Co.  r.  Dnltad 
■tataa  Bleetile  UfbtlBg  Co.  4B  Fed.  6a»  S»; 


witnesses,  to  review  a  Jndgment  of  cont«mpt 
ag«Inst  than  for  dlaobe^ng  orders  to  tM- 
tify.  Being  witnessea  merely.  It  la  not  open 
te  them  to  make  objections  to  the  teatimony. 
The  tendency  or  effect  of  the  testimony  on 
the  issues  between  the  parties  is  no  concern 
of  theirb.  The  basis  of  their  privilege  Is 
dilTerent  from  that  and  entirely  personal, 
as  we  shall  presently  see. 

IT.  That  the  documentary  evidence  called 
for  was  not  shown  to  be  in  the  possession 
or  under  the  control  of  the  witnesses.  Thia 
contention  is  untenable.  The  ground  of  It 
ia  that  the  poaaession  of  the  witnesses  was 
not  personal,  but  was  that  of  the  respectiva 
corporations  of  which  they  were  officers. 
Granting  this  tc  be  so,  and  that  the  wit- 
nesses could  have  set  up  whatever  privileges 
the  corporations  had,  nevertheless  they  had 
the  custody  [actual  possession)  of  the  books, 
and  ware  summoned  from  neceaaity,  as  rep- 
resenting the  corporationa.  It  ia  hardly 
necessary  to  obaerre  that  the  witnaaaea  had 
all  the  poaaecalon  human  beinga  could  h*va 
had  or  can  have,  and  if  the  objection  is  ta 
prevail,  Iha  books  of  a  corporation  can  bs 
vrithdraws  from  the  reach  of  compnlaory 
proceso. 

It  la  as  naeless  aa  attempting  to  demon- 
■trat«  that  twice  two  make  four,  U>  aay  that 
a  corporation  can  have  poaseasion  of  nothiag 
except  by  the  human  beings  who  are  Ita  of-« 
ticcra,  aiid  It  is  u>  them — not  the  intaagi-^ 
hie  being  they  rLpreaeot  and  aet  fu. '-that* 
the  law  directs  ite  prooesa  of  suhpcena  and 
muat  procure  Ite  evidence. 

III.  Tltut  the  evidoiae,  documentary  and 
oral,  required  to  be  produoed,  was  in  the 
nature  of  incriminating  evidence,  which  the 
witneesM  and  ttie  defendants  are  privileged 
from  furnishing  to  the  plaintiff  under  the 
provisions  of  the  federal  Conatitntlon  and 
the  well-reeognlaad  prindpies  of  equity  pro- 
cedursL 

Thia  eontentfon  aaserta  rigbte  peraonal 
to  the  plaintiffs  and  tights  of  ths  oor- 
poratlon  defendants  In  the  auit.  The  basis 
of  both  righte  ia  the  protection  of  the  4th 
and  6th  Amendmente  to  the  Constitution  of 
the  United  States. 

The  argument  submitted  is  aubstantially 
the  same  aa  that  made  by  appellante  in 
Fad*  V.  TlFvl-rl  nnd  McAUtter  v.  Eenkel  rSOl 
n,  S.  43,  00,  50  L.  ed. ,  26  Sup.  Ct  Rep. 

Johnson  Bteel  Bt^ee^Ball  Co.  v.  North  Brancll 
Bteel  Co.  4S  Fed.  196:  Ade«  v.  J.  L.  lloU 
Iron  Works,  <e  Fed.  S9 ;  Lloyd  v.  Peunle, 
60  TtO.  4 ;  Brown  v.  Wotvtcc,  US  Fed.  20 ; 
UacWIlltam  v.  Connectlcat  Web  Co.  lis  Fed. 
G09;  Whitehead  *  H.  C«  t.  O'Callaban.  130 
Fad.    248. 
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S70,  3SS].  It  ii  loairted  ttiftt  the  Immunitrt 
given  bj  the  %et  of  Febnui?  2G,  1903,  la 
sot  u  brood  t^  the  penalUei  uid  forfeitui«a 
to  which  tbs  plainUSi  In  MTor  or  the  cor- 
porationa  of  which  they  are  ofBcers  will  be 
■nbject«d.  It  the  immunit;,  it  la  urged,  pro- 
tect* from  the  penoltiea  of  the  uititruat 
act  of  1B90,  it  doei  not  protect,  nor  has 
CongrcM  the  power  to  protect,  from  the  pen- 
alties of  the  Minnesota  Uwa,  which  make 
oriminsJ  a  eomhination  and  eonspintcj  in 
TMtralnt  of  trade,  and  aubject  to  forfwture 
the  chartert  of  corporation*  who  become 
partiea  to  such  combination  and  cooapiracy. 
Minn.  SUt  18S4,  t|  6S6S,  SOSO,  6902. 

The  extent  of  the  immunity  and  its  appli- 
cation to  corporations  waa  considered  in 
Sale  T.  Eenkel  and  UoAiittir  t.  Banktt, 
•ltd  decided  adversely  to  the  contention  of 
flaintifiB  in  error. 


B.  J.  HURPET,   Wardm   of   the   nUaola 
6UU  FuiitentiaiT  at  JoUet 

1.  BkltMUi  ooFpaa— •■  BSbBtltata  far 
writ  ef  error.— A  writ  at  liabees  corpus 
cannot  perform   the  (onetlon   at  a  writ  «I 

S,  Habema  oorpos  —  Federal  iDterfer- 
aase  wltb  etate  adinlaletratloB  ef 
erlniBKl  l>w. — Fcdnal  courts  bave  do 
power  to  Inlerlere  b;  bsbesa  corpus  with 
tbe  ImpriaoDmeot  ot  a  perton  ODdsr  s  Jnds- 
ment  ot  conviction  ol  s  crime  In  a  state 
court,  tf  that  court  bad  jurUdlctloD  to  try 
tlie  case,  and  Jurisdiction  over  the  person 
of  the  scGused,  and  did  not  lose  such  Jorlt- 
dlctloD  darlnt  tbe  trlsLt 

S,  Habeas  eorpnn— In  Federal  eaarte.— 
A  petsoD  cooTlcted  of  murder  in  a  state 
court  win  not  be  released  on  habeas  corpus 
by  tbe  Federal  coarts,  on  tbe  tbeor;  that 
Jnrladlctlon  over  tbe  subject- matter  sod  ths 
person  ot  tbe  accused  was  lost  b;  the  tsilars 
of  tbe  trial  court  to  hare  tbe  testlcnonT  In 
the  caw  read  or  repeated  to  tbe  accused,  who 
waa  unable,  because  of  bis  almost  total  dsaf- 
neps,   to  bear  the  evidence. 

4.  CoaatltaUoBal  law— doe  prooeae  ot 
In  IT— criminal  yrocednre.— The  failure 
of  tbe  trial  court.  In  a  criminal  case,  to  see 
that  tbe  testlmoo7  Is  read  ot  repeated  to  tbs 


fProvlded.  that  do  person  shall  be  prose- 
cuted or  be  subjected  to  an?  peaalt?  or  for- 
fettore  for  or  on  accouot  of  an;  transaction, 
natter,  or  thing  eoncemlns  wblcb  he  may  tes- 
tify or  pnxlDce  evidence,  docuineatary  ot  other- 
wise. In  any  proceeding,  suit,  or  prosecution 
nnder  said  acta :  Provided  further,  tbat  no 
person  so  testifying  shall  be  exempt  from 
prosecutloD  or  pnnlsbment  for  perjary  com- 
nttted  In  so  testifying."  Act  February,  2B. 
1908,  S2  SUt.  St  U  001,  Chap.  TSS,  U.  8.  Camp. 
Stat    8opp,    W».    p.   Wa. 
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does  not  Infringe  ths  prohibition  of  D.  ■. 
Const,  Kth  Amend.,  sgalnst  the  deprivatlsn 
of  liberty  without  due  process  ot  law. 


AfPBAL  from  the  Orouit  Court  of  the 
United  State*  for  the  Northern  Dlatriot 
of  niinoia  to  review  an  order  denying  an  ap- 
plication for  a  writ  of  habeas  corpua  on  be- 
half of  a  person  imprisoned  under  ■  judg- 
ment of  eonviction  of  murder,  entered  by  the 
Circuit  Court  of  Winiwbego  County,  in  that 
etato.    Affrmti. 


Statement  by  Hr.  Justice  I 

The  appellant  waa  indicted  in  the  olrctiit 
court  of  Wlnndtngo  county,  in  the  atate  of 
niinois,  for  the  crime  of  murder.  He  waa 
tried  at  the  January  term  of  that  court,  held 
in  1005,  found  guilty,  and  aeuteneed  bo  the 
penitentiary  for  hia  natural  life.  H*  made 
an  application  to  the  carcoit  eourt  of  Cook 
ooon^  for  a  writ  of  habeas  oorpna,  after 
judgment  upon  the  verdict  liad  been  Mitered, 
and  that  eourt  denied  the  writ.  He  thea 
made  a  like  application  to  the  supreme 
court  of  the  state  of  lllinoia,  which  wa* 
denied.  The  appellant  says  that  he  waa 
unable  to  obtain  a  writ  of  error  in  the  state 
court,  because,  a*  he  aver*,  it  would  coat  be- 
tween 9700  and  fSOO  to  print  the  record,  and 
that  be  waa  absolutely  pomjlee*,  except 
that  he  had  a  pension  of  some  f21  a  month. 
Henoe  he  was  unabl*  to  obtain  any  relief 
in  the  state  court*. 

Subsequently  the  appellant  applied  by 
written  petition  to  the  United  State*  circuit 
court  for  the  northern  district  of  lllinoia, 
eastern  diviaion,  for  the  same  writ,  to  b*^ 
directed  to  the  warden  of  the  Illinois  atatel 
penitentiary,  whrre  the  petitioner  wa*  con-" 
'fined  under  tbe  judgment  entered  upon  the* 
verdict  of  guilty  upon  the  trial  of  the  indict- 
ment. The  appellant  alleged  in  hi*  petition 
the  foregoing  facta,  and  also,  among  other 
things,  that  be  was  not  guilty  ot  the  crime 
of  which  he  waa  indicted  and  had  been  con- 
victed. He  further  stated  and  described  the 
drcumatancea  in  which  the  killing  was  done, 
and  aaid  that  he  had  be«n  set  upon  on  a 
dark  night  t?  some  one  unknown  to  him, 
who  came  upon  him  from  behind  and  graaped 
him  by  the  neck  and  almoat  broke  It  a*  he 
ran  him  ahont  in  the  dark;  that  his  neck 
was  very  badly  hurt  in  the  atrnggle  and 
marks  were  left  upon  it  visible  for  day* 
thereafter.  In  the  struggle  the  person  waa 
killed  and  the  petitioner  waa  aubaequently 
convicted  of  hie  murder.    The  petitioner  la 
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ft  veteran  of  the  CivQ  Wu,  and  loat  Us 
heariug  in  the  line  of  hii  duty  u  a  soldier, 
•Ad  ia  DOW  between  aiity  and  seventy  jeara 
of  age.  He  it  lo  deaf  that  he  can  only  hear 
when  a  person  speala  into  tlw  mouthpieoe 
of  his  ear  trumpet,  close  to  his  ear. 

He  allied  in  bis  petition  that,  upon  the 
trial  of  the  case,  he  did  not  hear  one  siagle 
word  of  the  exanunation  of  the  jurors,  either 
by  the  state's  attorney  or  by  bis  own  coun- 
sel; that  be  did  not  hear  the  names  of  the 
jurors  nor  their  business,  and  could  not  con- 
fer intelligently  with  his  counsel  as  to  the 
advisability  of  acceptance  or  rejection  of  a 
jnror,  ond,  aa  a  matter  of  fact,  be  was  not 
consulted  and  did  not  know  the  facts  elicited 
by  the  examination  of  the  jurors  before  ae- 
eeptanee;  that  if  be  bad  known  tlie  facta  as 
they  occurred  he  would  have  counseled  the 
rejection  of  certain  jurors  on  account  of 
their  relationship  to  other  people;  that  be 
did  not  hear  or  have  oommunieated  to  him, 
in  any  way,  the  evidence  of  the  witnesses  on 
the  trial  of  his  case,  and  that  ha  was  unable 
to  Buggeet  to  his  counsel  any  questions  for 
their  examination  or  eross-examination  dur- 
ing the  trial,  and  that  the  substance  of  their 
evidence  was  not  communicated  to  him,  and 
he  did  not  know  what  it  waa  until  be  saw 
some  partial  reporta  of  it  In  the  newspapers, 
when  It  was  too  late  to  suggeat  to  hie  oouu- 
•el  proper  cross-questions;  that  the  first 
«tbing  ommnunlcated  to  him  after  the  begis- 
fning  of  t^e'farial,  wbieh  lasted  about  two 
weeks,  waa  tba  verdict;  be  waa  in  the  court 
room,  witli  hie  ear  trumpet,  but  was  unable 
to  hear  the  verdict,  and  did  not  know  what 
the  verdict  waa  until  the  clerk  of  the  eourt 
wrote  it  upon  a  piece  of  paper  and  gave  it 

He  waa  preeent  In  the  oourt  room  during 
the  motion  for  a  new  trial,  but  did  not  hear 
a  word  that  waa  said  by  either  counsel, 
and  the  only  thing  communicated  to  him 
wnH  when  he  was  ealled  to  the  bar  to  be 
•entenoed. 

The  record  shows  that  after  the  tnotion 
for  a  new  trial  bad  been  mad^  the  eourt 
•aidi  "On  reviewing  the  entire  ease  1 
am  disposed  to  say  that  tlie  motion  for  a 
new  trial  be  ovairnlad."  Continuing,  the 
Murt  said: 

It  ia  regretted  in  one  swim  that  the  de- 
fendant, on  account  of  his  infirmity,  ia  uu' 
able  to  know  clearly  what  has  been  done. 
He  should  be  informed,  I  euppose,  of  the 
faot  that  his  motion  for  a  new  trial  has  been 
overruled.  Mr.  SberifT,  will  you  bring  Hr. 
Felts  forward?  I  wish  you  would  say  to 
Hr.  Pelts  that  his  motion  for  a  new  trial  baa 
been  overruled. 

The  Sheriff:     The  court  wiahea  me  to  tell 


you  that  moUon  for  a  amr  trial  ia  owrmled. 
Do  yon  understandt 

Felts:  I  nnderetand;  yea. 

The  Court:  You  may  ask  bim  if  ha  bas 
anything  to  say  why  sentenoe  of  the  eouii 
should  not  now  be  pronounced. 

The  Sheriff:  Have  you  anything  to  aaj 
why  the  aentenoe  of  the  eourt  ehould  not 
be  pronounced? 

Felta:   Falsa  swearing  Is  all  I  got  to  say. 

Court:  Well,  under  the  circumstances,  of 
course,  it  is  practically  impoeeible  for  m« 
to  Bsy  anything  to  this  defendant 

(Here  follows  the  sentence  of  the  court}, 
which  sentanee  waa  transmitted  to  tie  de- 
fendant by  the  sheriff  through  a  tvbe. 

The  record  shows  that  the  appellant  waa 
himself  examined  as  a  witness  on  his  trial 
and  bad  the  benefit  of  counsel,  who  appeared 
for  and  defended  bim  upon  such  trial.  ^ 

He  contended  before  the  Federal  eircultn 
court,  on  his* application  for  the  writ  of« 
habeas  corpus,  that,  on  acoount  of  the  man- 
ner in  which  he  was  tried,  hia  constitutional 
rights  had  been  denied  him,  and  that  Ua 
conviction  waa  without  due  process  of  law 
within  the  meaning  of  the  14th  Amendment 
to  the  Constitution  of  the  United  Statea,  and 
that  be  was  entitled,  therefore,  to  be  dis- 
obarged  from  imprisonment  under  the  judg- 
ment. He  also  urged  that  Uie  same  waa 
void,  as  being  rendered  without  juriadio- 
tion,  on  acoount  of  the  violation  of  hIa  eon- 
atltutlonal  righta.  The  circuit  court  denied 
the  application  for  the  writ,  and  from  the 
order  denying  the  aame  the  appellant  haa 
appealed  to  tbla  court. 

Jfr.  Wllllav  E.  Uaaoa  for  appellant. 

Jfessra.    Hury   B.   Hortb,    TfJUtont   H. 

8t«ad,  and  Edgar  Bldrtdgt  for  appellee.    _ 

*  Hr.  Juatlce  Peet*»M,  after  niiAiitg  the* 
foregoing  statement,  delivered  the  opinion 
of  the  oourt: 

The  uncontradicted  facta  are  that  this 
unfortunate  man  has  been  convicted  of  the 
crime  of  murder  and  sentenoed  to  imprison- 
ment tor  life,  although  he  did  not  hear  a 
word  of  the  evldenoe  tbat  wae  given  upon 
his  trial,  because  of  bis  almost  total  deaf- 
ness, his  Inabili^  to  bear  being  such  that 
it  required  a  person  to  speak  through  hie 
ear  trumpet,  dose  to  his  ear.  In  order  that^ 
such  person  should  be  beard  by  him.  S 

*  Counsel  for  the  appellant  baa  dted  In  bis* 
brief  casea  regarding  Uie  mode  of  procedure 
which  has  been  sometimes  adopted  where, 
from  the  condition  of  mind  of  the  individual 
to  be  tried,  it  waa  doubtful  if  he  were  able 
to  nnderetand  or  comprehend  the  proceed- 
ings of  tba  trial,  and  it  may  well  be  that 
such  a  method  might  properly  have  been 
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Mlopted  In  tlila  maa.  But  npon  this  writ 
th«  qneatlon  for  onr  determlnatioii  !■  Bim- 
ply  one  of  jurisdietion.  If  that  wera  not 
Isddng  at  Uie  time  of  tba  trial,  and  if  it 
eontiaued  all  througli,  then  the  applieation 
for  tha  vrrit  waa  properlf  denied  by  the  dr- 
cult  oonrt,  aad  Ita  order  must  be  aCBrnied. 
The  writ  eaimot  perform  the  funetiou  of  a 
writ  of  error.  Em  part«  Big*lov>,  113  U.  S. 
82S,  20  L.  ed.  1006,  6  Sup.  Ct.  Kep.  642; 
ReLmnom,  1S6  U.  S.  549, 652, 41  L.ed.1110, 
1112,  17  Snp.  Ct.  Bep.  as8;  Ra  Eckart,  IBS 
U.  8.  4ftl,  41  L.  ed.  108S,  IT  Sup.  Ct.  Rep. 
S38. 

In  thia  case  the  etato  court  had  juriadic- 
tion  both  of  the  aubject-matter  and  of  the 
person  upon  the  trial  of  the  accused,  and 
auch  Jurisdiction  wu  not  lost  during  his 
trial,  but  continued  to  Its  end,  and  it  had 
juriadletion  to  direct  the  judgment  which 
waa  entered,  and  to  have  the  same  executed. 
If  there  were  any  iir^;ularitlea  In  the  trial 
of  the  appellant,  because  of  the  failure  of 
the  court  to  see  to  it  that  the  testimony  in 
the  case  was  repeated  to  him  through  the 
ear  trumpet  which  he  had  with  him,  it  was 
at  most  an  error,  which  did  not  take 
away  from  the  court  its  jurisdiction  over 
the  Bubject-matter  and  orer  the  person  of  the 
accused.  The  appcDant  was  not  deprived  of 
Us  liberty  without  due  process  of  law  by  the 
manner  in  which  he  was  tried,  so  as  to  vio- 
late the  proviaiona  of  tha  14Ui  Amendment 
to  the  Federal  Conatltution.  Tliat  amend- 
ment. It  has  been  said  by  this  court,  "did 
not  radically  change  the  whole  theory  of  the 
relations  of  the  state  and  Federal  govern- 
ments to  each  other,  and  of  both  govern- 
ments to  the  people."  Re  Eemmler,  136  U. 
8.  436,  448,  34  L.  ed.  619,  624,  10  Sup.  Ot. 
Eep.  030;  Broton  v.  Neui  Jereej,  176  U.  8. 
172,  176,  4J;  I*  ed.  110,  120,  M  Sup.  Ct.  Rep. 
77. 

We  are  unable  to  see  how  jurisdiction  waa 
loat  in  this  case  by  the  manner  of  trial. 
The  accused  waa  compos  manlu.  No  claim 
to  the  contraiy  is  made.  He  knew  he  was 
being  tried  on  account  of  the  killing  of  the 
dece.ised.  He  bad  counsel,  and  understood 
Stbe  fact  that  he  waa  on  trial  on  the  indict- 
7  ment  •mentioned,  but  he  did  not  hear  the 
evidence.  He  made  no  objection,  asked  for 
nothing,  and  pennitt«d  his  counsel  to  take 
his  own  course.  We  see  no  loss  of  jurisdic- 
tion In  all  this  and  no  absence  of  due  pro- 
cess of  law.  It  is  to  be  regretted  that  the 
testimony  was  not  read  or  repeated  to  him. 
But  that  omission  did  not  affect  the  Jurisdic- 
tion ot  the  court. 

Upon  the  point  that  the  failure  to  have 
repeated  to  tlie  appellant  the  testimony  giv- 
en on  the  trial  caused  the  court  to  lose  juris- 
diction, the  casaof  Kb  Nielaen,  131  U.  8.  178, 
S3  U  ed.  118,  9  Snp.  CL  Rep.  672,  Is  dted 


by  appellflnt.  We  think  it  plain  that  tha 
OBse  dooa  not  anhstantiate  tiie  contention. 
The  sontenoe  imposed  in  thia  eaae  was  held 
by  tliia  court  to  have  been  beyond  the  juris- 
diction of  tlie  trial  court  to  pronounce,  tw- 
cause  it  was  against  the  express  provisions 
of  the  Constitution,  which  bounds  and  limits 
all  jurisdiction;  but  we  are  entirely  dear 
that  in  this  case  the  trial  waa  so  conducted 
that  there  waa  not  at  any  time  any  lack  of 
jurisdiction  in  the  court,  and  tJiat  the  moat 
that  can  be  urged  Is  that  there  ml^t  hav* 
been  an  error  committed  by  the  trial  oourt 
in  omitting  to  have  the  evidence  repeated  to 
the  appellant  aa  it  was  given  by  the  wib> 
nesses  at  tha  trial,  even  though  no  demand 
of  tba  kind  waa  made  by  petitioner  or  his 

Although  tha  conviction  and  punishment 
of  the  appellant  under  tlie  facta  appearing 
on  this  record  may  aaem  to  ba  somewhat 
hard,  yet  this  court  has  no  jurisdiction  to 
grant  the  relief  asked  for. 

The  order  of  the  Oirouit  Court  reftumf 
the  vrrit  tea*  right,  and  i*  affirmed. 


JAMES  W.  MERCER,  Sheriff  of  Beigan 
County,  New  Jersey. 

1.  Hftbeaa  •OTpw*-«a  BBbstttBte  toi 
inrit  of  error.— A  writ  of  habeas  corinu 
«annat  perform   tba  function  ol  a  writ  at 

X.  Habeas  eorpna  —  Fedentl  Interfer- 
•■ea    «rltli    atata    a4Bilmlatr«tlo>    of 

ettmlBal  laiv*.— Federal  courts  have  Ds 
IHiver  to  Interfere  br  babcaa  corpus  wltli 
the  Imprisonment  of  a  iiecson  under  a  Jailf- 
ment  of  convtctlon  ot  a  crime  In  a  state 
eoart.  If  tbat  eoart  had  Inrlsdletlon  to  ttr 
the  ease,  and  Jnrlsdlctioa  over  the  penos 
ot  tbe  accused,  scd  did  not  lose  audi  jotls- 
diction  during  tbe  trlal.t 
S-  BKbeaa  corpus— In  Federal  eonrta^ 
Tbe  Federal  courts  will  not  relessct  on  ba- 
beai  eorpoi,  a  person  convicted  ot  murder  la 
tba  lint  desree  In  a  state  eonr^  on  tb* 
tbeorr  that  that  eonrt  lost  Ita  Jurisdiction 
to  proceed  In  tbe  ttlsl  because  It  charged 
tbe  Jurr,  In  aecordsnee  wltb  tbe  admlaaloQ 
of  counsel  for  tbe  accused,  tbat  tbe  oolj 
question  for  tbeir  eonsldoratlon  was  the 
degree  o(  murder  of  which  tbe  accnsed  was 
luUlj. 

[No.  404.] 


APPEAL  from  tba  Circuit  Court  of  tba 
United  States  for  tha  District  of  Nm 
Jersey  to  revlen  an  order  refusing  an  ap- 
plication for  a  writ  of  habeas  corpus  on  b^ 
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'half  of  k  penoB  ImpriKned  under  oouvie- 
tlan  of  murder  in  Uie  flrst  d^ree,  entered  fn 
the  Bergen  County  Court  of  Oyer  knd  Ter- 
miner, in  that  state.    Affirmed. 

Statement  hy  Mr.  Justice  PenUianxt 
The  appellant  has  appealed  from  aa  or- 
der of  the  United  States  circuit  court  for  the 
district  of  New  Jersey,  refusing  her  applica- 
tion for  a  writ  of  habeas  corpus. 

In  her  application  for  the  writ,  appellant 
stated  that  she  Iiad  been  Indicted  in  the  Ber- 
gen county  court  of  oyer  and  terminer,  in 
the  state  of  New  Jersey,  In  April,  1904,  for 
the  murder  of  one  Bosa  SaUa,  and  that  she 
had  been  convicted  on  the  trial  of  such  in- 
dictment by  a  jury,  and  sentenced  to  ba 
hanged  on  the  19th  day  of  May,  1B04.  She 
averred  that  she  had  been  convicted  without 
authority  of  law,  and  that  her  conviotfoii 
was  null  and  Toid,  because  the  question  of 
her  guilt  or  innocence  of  murder  was  not  en- 
tertained by  the  oourt  or  aubmitted  to  the 
jury,  OS  the  law  of  New  Jersey  eipressly  re- 
quires in  all  cases  where  parties  are  indict- 
ed for  murder,  but,  on  the  contrary,  she 
averred  that  evidence  was  taken  in  said  court 
In  said  proceedings  on  her  trial  merely  to  de- 
termine  the  d^ee  of  her  guilt;  that  her 
n  counsel,  assigned  by  tlie  court  to  represent 
•  her  in  said  proceedings,  had  so  stated  in  a 
petition  in  her  behalf,  mode  to  the  court  of 
pardons  of  the  state  of  New  Jersey.  Slie 
further  aaid  that  it  woe  stated  by  her  coun- 
sel, in  that  same  petition,  that  she  had 
pleaded  guilty  when  ehe  was  arraigned,  but 
tliat,  under  the  direction  of  the  court,  a 
plea  of  not  guilty  was  entered  bo  that  evi- 
dence might  be  taken  tor  the  purpose  of  de- 
termining the  degree  of  guilt.  This  aver- 
ment she  denied.  The  petitioner  claimed 
that  the  proceedings  were  wholly  unwar- 
ranted by  the  law  ol  New  Jersey;  and  that 
the  court  and  her  counsel  proceeded  under 
the  impression  that  |  68  of  the  act  for  the 
punishment  of  crimes,  approved  March  27, 
1874,  which  provided  that  "if  a  person  in- 
dicted for  murder  should  be  convicted  by 
eonfcEsion  in  open  court,  the  court  should 
proceed  bj  examining  witnesses  to  deter- 
mine the  degree  of  the  crime,"  waa  tiien  in 
existence,  whereas  she  said  the  act  had  been 
repealed  in  1803,  and  the  present  law  passed, 
which  proridea,  "if,  upon  arraignment,  such 
plea  of  guilty  shall  be  offered,  it  shall  be 
disregarded  and  a  plea  of  not  guilty  entered, 
and  a  juiy  impaneled  shall  try  the  case  In 
manner  aforesaid."  The  petitioner  urged  In 
her  petition  that  by  the  proceedings  adopted 
upon  her  trial  she  was  deprived  of  all  bene- 
fit of  the  presumption  of  innocence  and  of 
reasonable  doubt  to  which  she  was  entitled 
by  law,  and  that  the  questions  of  self-defense 
and  manslaughter,  fairly  raised  by  her  testl- 

M  a.  c^si. 


mony,  were  excluded  from  the  consideration 
of  the  Jury,  and  the  ijnesUon  submitted  to 
tliem  was  limited  by  the  court  simply  as  to 
whether  she  was  goil^  of  murder  in  the 
first  d^ree  or  not,  and  the  benefit  of  rea- 
sonable doubt  was  confined  to  that  point. 

A  writ  of  error  was  sued  out  by  the  peti- 
tioner and  her  case  was  brought  before  the 
court  of  errors  and  appeals,  the  highest 
court  of  the  state  of  New  Jersey,  for  the 
purpose  of  review,  and,  after  a  hearing,  tliat 
court  refused  a  new  trial.  The  case  Is  re- 
ported in  71  N.  J.  L  652,  60  Atl.  177. 

It  appears  from  the  record  herein  that 
upon  the  trial  proof  was  given  that  the  peti- 
tioner stabbed  the  deceased  vrith  a  knife  a  „ 
great  many  times  in  the  neck  and  breast,  J* 
killing  her  instantly.  •  Counsel  who  had  been  * 
assigned  to  defend  the  petitioner  called  her 
as  a  witness,  and  she  admitted  that  she 
stabbed  the  deceased  and  killed  her.  She 
saiu  that  the  deceased  had  a  child  in  her 
arms  at  the  time,  and  that  the  petitioner  said 
to  her  that  she  did  not  want  to  raise  any 
trouble,  and  told  her  to  put  the  child  away, 
but  that  the  deceased  had  the  knife  in  her 
hand,  rigfit  behind  her  dress,  and  that  when 
petitioner  saw  that  she  had  the  knife  and 
that  the  deceased  was  going  to  stab  her, 
petitioner  took  the  knife  and  grabbed  the  de- 
ceased by  the  hair,  and  before  deceased 
stabbed  her  she  tooK  the  knife  away  from 
her  and  stabbed  the  deceased. 

Upon  opening  for  the  defense  her  counsel 
said  as  follows: 

"This  defendant,  when  arraigned  in  open 
court,  made  confession  of  the  commission  of 
this  crime,  and  you,  gentlemen  of  tie  Jury, 
from  the  evidence  that  has  been  produced 
on  the  part  of  the  state,  and  that  which 
shall  be  offered  on  the  part  of  the  defense, 
will  simply  have  to  determine  what  the  de- 
gree of  guilt  shall  be;  your  verdict  will  be 
either  that  she  is  guilty  of  the  taking  of 
the  life  of  this  woman,  Mrs.  Salia,  with  mal- 
ice aforethought,  premeditated,  which  would 
mean  a  verdict  of  murder  in  the  first  de- 
gree, or  your  verdict  will  be  murder  in  tha 
second  degree;  so  that  I  find  myself  in  » 
very  peculiar  position.  It  is  one  of  those 
cases  around  which — the  circumstancea  be- 
ing auch — that  we  stand,  as  it  were,  witb 
only  the  defendant  to  testify.  After  yon 
have  heard  her  testimony,  and  possibly  one 
or  two  witnesses  in  connection  therewiUi, 
tJie  case  will  then  be  givMi  to  yon  for  you 
to  determine  whether  this  womaii  shall  for- 
Mt  her  life  for  the  act  which  she  committed 
on  March  lOtb,  last,  or  whetber  she  shall 
suffer  the  penalty  which  the  law  will  In- 
flict by  reason  of  a  verdict  of  murder  in  tlw 
second  degree." 

After  that  the  evidence  was  given  on  tlM 
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Mr.  Jkinea  H.  Trimble  for  appellant. 
V      ilr.  Robert  H.  MoCarter  for  appellee. 

*  Mr.  Justice  FeeUuun,  after  making  the 
foregoing  statement,  delivered  the  opinion 
ef  the  onurt: 

In  thiB  eaas,  ae  in  tbat  of  FtlU  V.  iSurp\y, 

decidpd  thist'ay  [2(11  U,  S.  123,  BOL.ed. , 

2(1  Slip.  Ct.  R"p.  RORl.  thf  niiMtioii  arises  or 
an  appeal  from  an  order  of  the  circuit  court 
ot  the  United  States  lor  the  district  of  Nen- 
Seitey,  refusing  appelliuit's  petition  for  a 
writ  of  babeaa  corpuK.  Our  power  to  in 
terfere  in  cases  of  this  nature  is  limited  en- 
tirely to  the  question  of  JuriEdictioo.  If 
tbe  state  court  bad  jarlidiction  to  try  the 
e&ae,  and  bad  jurisdiction  over  the  person  of 
the  accused,  and  never  lost  such  jurisdiction, 
the  Federal  circuit  court  was  right  in  deny- 
ing the  application  of  petitioner  for  a  writ, 
and  ita  order  must  be  afBnned.  A  writ  of 
this  nature  cannot  perform  the  function  of  a 
writ  of  error.  We  again  cite  the  authorities 
referred  to  in  the  Ftltt  Cote:  E»  parte 
Bigetoto,  113  U.  S.  328,  28  L.  ed.  1006,  6 
6up.  Ct.  Rep.  G42;  Re  Lmmon,  166  V.  8. 
64S,  5S2,  41  L.  ed.  IlIO,  II12,  17  Bup.  Ct 
Rep.  6SBi  Re  Eckart,  168  U.  S.  4B1,  41  L. 
ad.  1085,  17  Sup.  CL  Rep.  638. 

The  contention  of  the  counsel  for  the  peti- 
tioner is  that  the  proceedings  upon  the  trial, 
which  reanltad  in  appellant'!  sentence  to 
death,  did  not  amount  to  a  trial  at  oommon 
law,  or  a  proceeding  anUiorized  by  any 
atatuta.  That  it  was  a  mere  inquiry  to 
determine  the  degree  of  murder  of  which  de- 
fendant was  guilty,  and  hence  she  has  never 
had  a  trial  by  due  procas*  of  law,  and  the 
action  of  the  state  court  was  without  juris- 
diction. A  perusal  of  the  charge  of  the 
court  to  the  jury  shows  that  the  whole 
ease  waa  presented  to  the  jury  upon  the 
•videnoe  that  was  produced  in  court.  Up- 
on all  the  evidenee  given  the  eourt  stated  to 
the  jury  that  there  was  no  STidence  to  show 
that  the  defendant  killed  the  deceased  in  her 
necessary  self-defense,  and  the  oourt  in- 
structed the  jury  tliat  it  would  not  be  Jns- 
g,  tifled  in  acquitting  the  defendant  on  the 
»  ground  of  self-defense.  Tba  court  further 
•  said  that  there  was  no  question  •of  man- 
slaughter in  the  case,  and  that,  not  only 
as  a  necessary  conclusion  from  the  avidenoe, 
but  upon  the  admitted  facts  in  the  ease, 
the  defendant  was  guilty  of  the  crime  of 
murder,  and  the  only  queation  left  for  the 
consideration  of  the  jury  was  whether  it  waa 
murder  in  the  first  degree  or  second  degree. 
The  court  gave  an  extended  explanation  as 
to  what  constituted  murder  in  the  first  de- 
grae  and  what  constituted  murder  in  the 


second  d^free,  and  stated  that  the  deftodaat 
was  gnilty  of  murder  In  the  second  degree, 
unless  the  evidence  satisfied  the  jury  beyond 
a  reasonahle  doubt  that  the  defendant  fat- 
tended  to  take  the  life  of  deceased,  and  that 
the  intent  waa  carried  into  execution  deUlH 
erately,  wilfully,  and  with  premeditation. 
Finally,  the  court  submitted  to  the  jury  tue 
case,  and  instrucf«d  it  to  consider  all  the 
evidence  according  to  the  recollection  of  the 
jury,  and  giving  to  the  evidence  such  weight 
as  it  possessed  on  the  mind  of  the  jury. 
The  court  stated  it  was  the  duty  of  the  jury 
to  determine  whether  the  defendant  intended 
to  kill  the  deceased,  and  carried  out  that 
purpose  wilfully,  deliberately,  and  with  pre- 
meditation. If  she  did,  she  was  guilty  of 
murder  in  the  first  d^ree,  and  it  was  the 
duty  of  the  jury  to  say  so.  If  not,  then, 
on  the  admitted  facts,  she  was  guil^  of 
murder  in  the  second  dt^ree,  and  it  was  the 
duty  of  the  jury  to  say  that  by  its  verdict 
The  jury  found  the  petitioner  guilly  of  mur- 
der in  the  first  degree. 

The  charge  of  the  court  waa  the  subject  of 
review  by  the  oourt  of  laat  reaort  of  the 
state  of  New  Jersey,  and  It  was  held  by  that 
court  to  be  without  error.  Upon  the  record 
in  this  case  there  can,  in  our  judgment,  be 
no  possible  doubt  that  the  petitioner  has 
had  a  valid  trial  by  a  eourt  having  juris- 
dictI(Hi  of  the  subject'matter  and  of  the  per- 
son of  the  accused,  and  that  there  was  do 
loss  of  jurisdiction  over  either  at  any  time 
during  the  trial.  What  effect  waa  to  b« 
given  by  the  court  to  the  admission  of  coun- 
sel (above  set  forth]  waa  a  question  of  law 
for  the  oourt  to  decide,  and  the  charge  of  the  ^ 
court  did  not  oust  it  of  jurisdiction  to  pro-  « 
oeed  In  the  trial  of  the  case.*  This  Is  to  na  ■ 
BO  plain  a  proposition  that  it  is  unneces- 
sary to  enlarge  upon  it 

Having  no  power  to  review  on  this  writ 
any  other  question  than  that  of  the  jnrisdie- 
tion  of  the  oourt  in  the  trial  and  sentence 
pronounoed  upon  the  verdict  of  guilty,  and 
concluding  that  there  was  the  necessary 
jurisdiction  tike  ori^r  of  IKt  OirouU  Oourt 
refiuing  the  terit  of  \dben  oorpiu  U 
affirmei. 


.  Grand  Ibft  —  necewiItT  o'  (emal 
obMrmB, — The  eiaml&stlon  of  wttnesHs  bs- 
fore  a  irand  Jary  need  net  be  preceded  bj 
a  pieMBtment,  Indictment,  or  other  formal 


.  GrBBd  i»«y   ea^jBoalay  wHne—e e.— 

In  snnimonlDt  witnesses  before  a  srand  jatj 
It  Is  sDflldent  to  apprise  them  of  tbc  aamea 
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S.  'WtlB«w»-«elf-lnerlitt  Imatio  a— lit 
ti>i7  lBMas«ltr.-^ba  eiamlnatloii  of  wlt> 
nana  bsfore  m  gnsa  Jury  concarnlni 
•lltssd  TlolftttOQ  of  tbe  uitltnut  Mt  ot  JnU 
3,  1800  (2fl  8Ut  kt  L.  209,  ebap.  647,  tJ.  B. 
Camp.  Stat  1901,  p.  8200),  la  a  "pro 
inf  wlIhiD  the  meanlDK  at  tti*  provli 
tb*  act  of  Febraarj  SS,  IDOS  (SZ  Stat.  : 
m-WI,  ebv-  Tn.  C.  S.  Camp,  etat.  Bnppu 
IMG.  p.  tta}.  that  DO  panon  Aall  ba  i 
cotad  «r  be  subjected  to  anj  penalty  or 
faltare  for,  or  on  account  of,  ao?  transaction, 
matter,  or  thins  coDcemlui  wblcb  be  tnaj 
teitlfr  or  prodnce  evLdeDce  In  an;  proeeed- 
In^  nilt,  or  prosecutloti  under  certain  named 
■tatutaa,  at  wblcb  the  anUtnut  act  1>  one. 

«.  W^ltHeueB— aelf-lDerlmliiKtfQa-anai- 
oleiuiT  of  ■tKtBlorr  lmmaBlt7.^rb« 
rlfbt  of  a  wltneu  to  claim  bis  prlTllese 
againat  Klt-lnerlmlDatlon,  afforded  1^  U.  S. 
Gout.,  fith  Amend.,  when  examined  concent 
Ing  an  alleged  violation  of  tbe  antltnu' 
of  Joly  S,  1890,  la  takoi  away  by  the  prorUo 
ta  tiM  act  of  Febroarr  26,  1D08,  tbat  no  pn- 
■on  ahall  be  proceeoted  or  be  aobjected  to  aor 
penalty  or  forfeltni*  for,  or  on  account  of, 
any  tranractlon,  matter,  or  thing  concern- 
tag  which  he  may  testis  or  produce  evldenca 
In  aDT  proceeding,  aolt,  or  ptoaacntlon  under 
certain  named  itatutaa,  ot  whleb  the  antl- 
troat  act  Ii  one,  which  fumlahea  a  aulBcIent 
Immunity  from  protecatlon  to  utisfy  tbe 
aonitltatlonal  guaranty,  although  It  may  not 
afford  Immunity  from  prowcutlon  Id  tbe 
■tate  coarta  for  tbe  offenaa  dlacloeed. 

■•  'Wltneues— aelf-laarlmlnMlDM— anM- 
MmmtsT  ot  ■tB.tatarr  liainaiilty.— The 
dlfOcQlty,  It  any,  ot  procnrlug  the  tMIlmony 
irhlcb  a  penon  haa  glren  on  bla  examination 
before  a  grand  Jury  concemlng  an  alleged 
Tlolatlon  ot  the  aQtltnut  act  ot  July  2,  1890, 
doea  not  render  the  Immunity  from  prosecu- 
tion or  forfeiture  given  by  tbe  proTlao  to 
tbe  act  ot  Febmary  29,  1908,  Inaufflcluit  to 
aatlafy  tbe  guaranty  of  D.  8.  Uonat.  Gtb 
Amend.,   agalnit   aelf-lncrimjnatlon. 

8,  Wltaeaaea— ■slt-IaerlmlBstloB— prlri- 
ieare  ■■  penMnBl-^Tbe  priTllcge  agalnat 
Mlf-lDcrlDilnatlon  afforded  by  C.  B.  Conat., 
Bth  Amend.,  la  pnraly  pcraooal  to  the  wlt- 
MM,  and  he  cannot  claim  tbe  prlTllege  ot 
anotber  peraon,  or  of  Cto  eorporatlob  df 
wbjcb  ba  la  an  offlcer  or  amployae.  • 


■Ma  aaarebaa  and  aelanrea  afforded  by  V.  B. 
Caoat,  4tb  Amsnd.,  cannot  ordinarily  be  In- 
voked to  loatl^  tbe  rtfOBal  of  an  oflleer  of  a 
'  1  to  produce  Ita  booki  and  papers 
•uEiiHnM  dtHW  teouin,  Is- 
iMB  IB  aid  ot  an  Investigation  by  a  grand 
jDir  ■(  an  alleged  Tlolatlon  of  the  antltruat 
•at  M  Jaly  2,  1890,  by  such  corporation,  t 
■•  OoBatttntloaal  law— aeBmhea  and 
— tamwa.  A  corporation  charged  with  a 
Tlolatlon  of  tbe  anUtruat  act  of  July  2,  18D0, 
la  entitled  to  Immunity  under  D.  S.  Conet., 
4th  Amend.,  from  auch  ao  unreasonable 
eaiea    In   point    aaa  ToL    SO; 

sa.  H  i(u-ian. 
In  point    aaa  toL   U, 


•Ed.    Note— For 
Oant.  Dig.  ' 


corporation  and  al 
With  an  report*  and  aeeoonta  rendered  by 
tneb  companie*  Iron  Uw  date  ot  tbe  organl- 
aatlon  of  the  corporation,  aa  well  aa  all  let- 
ter* received  by  tbat  corporation  aince  Ita 
from  more  tbaa  one  doien  dlf- 


APPBAL  from  th«  dioalt  Court  of  th* 
United  Bttttes  for  the  lonthem  Diatrlot 
of  Saw  York  to  review  an  order  dlachargliig 
«  writ  ol  hftbeaa  oorpu*  to  Inqnfre  into  a 
eommftment  for  a  amteiiipt  in  rofiuing  to 
teatify  befora  the  grand  jury  and  produa* 
th«  paper*  and  docuineute  called  for  in  • 
tubpana  dueet  teoum,  and  renuinding  the  pa- 
tltioner  to  the  miatodf  of  the  msnhal.     Af- 

See  Hune  ea«e  below,  139  Fed.  49S. 

Statement  bj  Mr.  Juatloe  Browxi  J 

'This  waa  an  appeal  from  a  ftnal  order  ot  • 
tbe  circuit  oourt,  made  June  18,  1905,  di*- 
miulng  a  writ  of  habeaa  corpus,  and  re- 
manding the  petitioner.  Hale,  to  the  ouatodjr 
of  the  marahaL 

The  proceeding  originated  In  a  lubpana 
iuoBt  tooum,  issued  April  28,  1905,  oom- 
manding  Hale  to  appear  before  the  grand 
jury  at  a  time  and  place  named,  to  "teaiitj  <• 
and  give  evidence*  in  a  certain  action  now  ■ 
pending  ...  In  the  circuit  court  of  the 
United  State*  for  the  aouthem  diatrict  of 
New  York,  between  the  United  Statea  of 
America  and  the  American  Ttdiacoo  Com- 
pany and  UaeAndrewi  ft  Forbea  Compaoj, 
on  tbe  part  of  the  United  States,  and  that 
you  bring  with  you  and  produce  at  tiie  time 
and  place  aloreaaid:" 

1.  All  underatanding*,  agreements,  u^ 
rangementa,  or  contraota,  whether  evidenced 
by  eorreapopdence,  memoranda,  fonn*l 
agreements,  or  other  writings,  between 
MaeAndrews  k  Forbea  Company  and  aix  oth- 
er firma  and  corporatlona  named,  from  th* 
dato  of  the  organliaUon  of  tbe  said  Mao- 
Andrews  &  Forbe*  Company. 

2.  All  correspondence  by  letter  or  tele- 
gram between  MaeAndrews  &  Forbes  Com- 
pany and  six  other  firms  and  eorporation*. 

3.  AH  report!  made  or  acoonnta  rendered 
by  theae  aix  companies  or  corporations  to 
the  principal  company. 

4.  Any  agreements  or  contracts,  or  ar- 
rangements, however  evidenced,  between  Ha»i 
Andrews  ft  Forbe*  Company  and  the  A 
dam  Supply  Company  or  the  i 


or  the  AmeriwB  X»      , 
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bMSO  Oompanj  or  th«  Oontbtnital  Compuiy 
or  tbe  ConHoIidated  Tobacco  Company. 

S.  All  letters  received  by  the  MaoAudrewB 
ft  Forbes  Company  since  the  date  of  its  or' 
ganization  from  thirteen  other  companies 
named,  looftted  in  different  parta  of  the  Unit- 
ed States,  Mid  also  copiee  of  all  oorreip<nid- 
eoce   with  such   companies. 

Petitioner  appeared  before  the  grand  jury 
Id  obedience  to  the  anhptena,  and,  before  be- 
ing HTCom,  asked  to  be  advised  of  the  na- 
ture of  the  investigation  In  which  he  had 
been  summoned;  whether  under  any  statute 
of  the  United  States,  and  the  spedSe  charge, 
If  any  had  been  made^  in  order  that  he  might 
learn  whether  or  not  the  grand  jury  had  any 
lawful  right  to  make  the  inquiry,  and  also 
that  he  be  furnished  with  a  copy  of  the 
oomplaint,  information,  or  proposed  indict- 
ment upon  wliich  they  were  acting;  that  he 
had  been  informed  that  there  was  no  action 
pending  in  the  circuit  court,  as  stated  in 
*  the  Bubp<Ena,  and  that  the  grand  jary  was 
■  inTestigating  no  specific  charge  agalnst'.uiy- 
one,  and  he  therefore  declined  to  answer: 
First,  because  there  was  no  legal  warrant 
for  his  examination,  and,  second,  because 
his  answers  might  tend  to  incriminate  him. 

After  stating  his  name,  residenoe,  and  the 
fact  that  he  was  secretary  and  treasurer  of 
the  MacAndrews  A  Forbes  Company,  he  de- 
clined to  answer  all  other  questions  In  re- 
gard to  the  business  of  the  company, 
its  officers,  the  location  of  ite  office,  or  its 
agreement  or  arrangementa  with  other  com- 
panies. He  was  thereupon  advised  by  the 
aMistant  district  attorney  that  this  was  a 
proceeding  under  the  Sherman  act  to  pro- 
tect trade  and  commerce  against  unlawful 
restraint  and  monopolies;  that,  under  the 
act  of  1803,  amendatory  thereof,  do  person 
could  be  prosecuted  or  subjected  to  any  pen- 
alty or  forfeiture  on  account  of  any  matter 
or  thing  concerning  which  he  might  testify 
or  produce  documentary  evidence  in  any 
prosecution  under  said  act,  and  that  he 
thereby  offered  and  assured  appellant  im- 
munity from  punishment  The  witness  stilt 
persisted  in  his  refusal  to  answer  all  ques- 

He  also  declined  to  produce  the  papers 
and  documents  called  for  in  the  subpcena: 

First.  Because  it  would  have  been  a  phys- 
ical impossibility  to  have  gotten  them  to- 
gether within  the  time  allowed. 

Second.  Because  he  was  advised  by  coun- 
•el  that  he  was  under  no  legal  obligations 
to  produce  anything  called  for  by  the  sub- 
Third.  Because   they   might   tend   to   in- 
vriminate  him. 

Whereupon  the  grand  Jury  reported  tbu 
natter  to  the  court,  and  made  a  presentment 
titat  Hale  was  in  contempt  and  that  the 
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proper  prooeedtngs  should  be  taken.  There- 
upon all  the  parties  appeared  before  the 
circuit  judge,  who  directed  the  witness  t« 
answer  the  questions  and  produce  the  pa- 
pen.  Appellant  still  persisting  in  his  re- 
fusal, the  circuit  judge  held  him  to  be  In 
contempt,  and  committed  him  to  the  custody 
of  the  marshal  until  he  should  answer  the 
questions  and  produce  the  papers.  A  writ 
of  habeas  corpus  was  thereupon  sued  out, 
and  a  hearing  had  before  another  Judge  of 
the  same  court,  who  discharged  the  writ 
and  remanded  the  petitioner. 

Ue»tr».  De  Lanoer  HlooU,  /untus  Port- 
er,  and  John  D.  lAadaay  for  appellant. 

Ueatn.  Bearr  W.  T«f  t,  FtUa  H.  Lwg, 
and  Attoni^   General  Uood]/  for  appellee. 

*Hr.  JuaUee  Bt«wv  delirered  the  opia-  * 
Ion  of  the  court: 

Two  Issues  are  presented  by  the  record  in 
this  ease,  which  are  so  far  distinct  as  to 
require  separate  consideration.  They  de- 
pend upon  the  applicability  of  different  pro- 
visions of  the  Constitution,  and,  in  determin- 
ing the  question  of  affirmance  or  reversal, 
should  not  be  confounded.  The  first  of  these 
involves  the  immunity  of  the  witneaa  from 
oral  examination;  the  second,  the  legality  of 
his  action  In  refusing  to  produce  the  docu- 
ments called  for  by  the  iubp<ma  ducM  l» 

1.  The  appellant  justifies  his  action  in  re-  * 
fusing  to  answer  the'questions  propounded  ■ 
to  him,  1st,  upon  the  ground  that  there  wu 
no  specific  "charge"  pmdtng  before  the 
grand  Jury  against  any  particular  person; 
2d,  that  the  answers  would  tend  to  criminate 
him. 

The  first  objection  requires  a  definition  of 
the  word  "charge"  as  used  in  this  conneo- 
Uon,  which  it  is  not  easy  to  furnish.  An 
accused  person  is  usually  charged  with  crime 
by  a  complaint  made  before  a  committing 
magistrate,  which  has  fully  performed  its 
office  when  the  party  is  committed  or  held 
to  bail,  and  Is  quite  umiecessary  to  tbs 
finding  of  an  indictment  by  a  grand  jury; 
or  by  an  information  of  the  district  at- 
torney, which  Is  of  DO  l^al  value  tn  proe- 
ecntions  for  felony;  or  by  a  presentment, 
usually  made,  as  in  this  case,  for  an  offenas 
committed  in  the  presence  of  the  jury;  or 
by  an  indictment  which,  as  often  as  not,  ii 
drawn  after  the  grand  jury  boa  acted  upon 
the  testimony.  It  another  kind  of  dtaige 
be  contemplated,  when  and  by  whom  must 
it  be  preferredT  Uost  It  be  in  writing,  and 
if  so,  in  what  form!  Or  may  It  be  oralT 
The  suggestion  of  the  witness,  that  iM 
should  be  furnished  with  a  copy  of  wuA 
charge,  if  applicable  to  him,  is  applIoAto 
to   other   witneasee   summmMd  before  the 
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grand  Ivirj.       Indeed,  It  b  ft  aorelfy  Id 

criminal  procedure  with  wbieh  we  are  vhol- 
}j  umicqua  luted,  and  one  wbieh  might  in- 
roivs  a  betrayal  of  tlie  »ecreta  □!  the  grand 
jury  room. 

Under  tlie  ancient  BagUsh  aystem,  crimi- 
nal prOHecutiona  were  instituted  at  tbe  lult 
«l  private  prosecutor*,  to  which  the  King 
lent  his  name  in  the  interest  of  the  public 
peaee  and  good  order  ot  society.  In  eucb 
«BBes  the  usual  practice  was  to  prepare  the 
proposed  indictment  and  lay  it  before  the 
grand  jury  for  their  conBideration.  There 
vaa  much  propriety  in  this,  as  tbe  most 
valuable  funcUon  of  the  grand  jury  waa  not 
«nly  to  examine  into  the  commission  ot 
crimes,  but  to  stand  between  the  prosecutor 
j>nd  the  accused,  and  to  determine  whether 
the  charge  was  founded  upon  credible  testi- 
mony or  woe  dictated  by  malice  or  personal 
ill  will. 

?We  are  pointed  to  no  case,  however,  hold- 
ing that  a  grand  jui^tconnot  proceed  with- 
out the  formality  of  a  written  charge.  In- 
deed, the  oath  administered  to  the  foreman, 
whicli  has  come  down  to  us  from  tbe  most 
Mident  times,  and  is  found  In  Sliaftea- 
bvry"*  Trial,  8  How.  St.  Tr.  769,  indicates 
that  the  grand  jury  was  eompetcint  to  act 
■olely  on  ite  own  volition.  liila  oath  waa 
that  '^ou  shall  diligently  inquire  and  true 
presentments  make  of  all  such  matters,  ar- 
ticles, and  things  as  shall  he  given  you  in 
charge,  aa  of  all  other  mattert,  and  thingt  a* 
ahall  oomt  to  your  oion  Jcnoioliidge  touching 
this  present  service,"  etc.  This  oath  has  re- 
toalned  substantially  unchanged  to  the  pres- 
mt  daj-.  There  waa  a  difference,  too,  in 
the  nomenclature  of  the  two  oases  ol  accu- 
sations hj  private  persons  and  upon  their 
own  knowledge.  In  the  former  ease  their 
action  was  embodied  in  an  indictment  for- 
mally laid  before  them  for  their  considera- 
tloDi  in  the  latter  case,  in  the  form  of  a 
presentment.  Says  Bladratone  in  his  Com- 
mentaries, bk.  4,  p.  301 1 

"A  presentment,  properly  speaking,  is 
the  notice  taken  by  a  grand  jury  of  any  of- 
fense from  their  own  knowledge  or  observa- 
tion, without  any  bill  of  Indictment  laid  be- 
fore them  at  the  suit  of  the  Sing,  as  the 
presentment  of  a  nulsajiee,  a  libel,  and  the 
like;  upon  which  the  officer  of  the  court 
must  afterwards  frame  an  indictment,  be- 
fore the  party  presented  can  be  put  to  on- 
Substantial  ly  the  same  language  la  used 
In  I  Chitty,  Crim.  Law,  182. 

In  United  Slates  v.  Bill,  1  Brodc  1GS, 
Fed.  Cas.  No.  15,3Q4,  it  was  indicated  by 
Chief  Justice  Marshall  that  a  presentmoit 
■ad  indictment  are  to  be  considered  as  one 
■et,  the  seoond  to  be  considered  only  aa  an 
•meodment  to  the  first,  and  that  th«  BSage' 


of  this  emmtiy  has  been  to  pass  over,  mf 
noticed,  preeentmente  on  which  the  attorney 
doea  not  think  it  proper  to  institute  pro- 


In  a  ease  arising  in  Tennessee  the  grand 

jury  without  the  agency  of  the  district  at- 
torney, had  called  witneeses  before  them, 
whom  they  interrogated  as  to  their  knowl- 
edge concerning  the  then  late  Cuban  expe- 
dition. Hr.  Justice  Catron  sustained  the 
legality  of  the  proceeding  and  compelled  the  S 
twitnesses  to  ajiswer.  His  opinion  is  reported  ■ 
in  Wharton's  Criminal  Pleadijig  t  Practice, 
8th  ed.  I  337.  He  says:  "The  grand  jury 
have  the  undoubted  right  to  send  for  wit- 
nesses and  have  them  sworn  to  give  evidence 
generally,  and  to  found  presentments  on  the 
evidence  of  such  witnesses;  and  the  question 
here  is  whether  a  witness  thus  introduced 
is  legally  bound  to  disclose  whether  a  crime 
has  been  committed,  and  also  who  committed 
the  crime."  His  charge  contains  a  thorough 
discussion  ol  the  whole  subjeoL 

While  presentments  have  largely  fallen  in- 
to disuse  in  this  countiy,  tbe  practice  of 
grand  Juries  acting  upon  notice,  either  of 
their  own  knowledge  or  upon  informatjoa 
obtained  by  them,  and  incorporating  their 
findings  in  an  indictment,  still  largely  ob- 
tains. Whatever  doubts  there  may  be  with 
regard  to  tbe  early  English  procedure,  the 
practice  in  this  oountry,  under  the  system 
of  public  prosecutions  carried  on  by  offleers 
of  the  statA  appointed  for  that  purpose,  has 
been  entirely  settled  since  the  adoption  of 
&»  Constitution.  In  a  lecture  delivered  by 
Mr.  Justice  Wilson  of  this  court,  who  may 
be  assumed  to  have  known  tbe  current  prao- 
tice,  before  the  students  of  the  University 
of  Fermsylvania,  he  says  (Wilson's  Works, 
vol.  2,  p.  213)  ! 

"It  has  been  alleged  that  grand  juries 
are  confined,  in  their  inquiries,  to  the  bills 
ofTered  to  them,  to  the  crimes  given  them  in 
charge,  and  to  the  eridenee  brought  befors 
them  by  the  prosecutor.  But  these  concep- 
tions are  much  too  contracted  i  they  pre- 
sent but  a  very  imperfect  and  unsatftfactory 
view  of  the  duty  required  from  grand  jurors, 
and  of  the  trust  reposed  in  them.  They  are 
not  appointed  for  the  prosecutor  or  for  the 
court;  they  are  appointed  for  tbe  government 
and  for  the  people ;  and  of  both  the  govern- 
ment and  people  It  is  surely  the  concern- 
ment that,  on  one  hand,  all  crimes,  whether 
given  or  not  given  In  chaste,  whether  de- 
scribed or  not  deaeribed  with  professional 
skill,  should  receive  the  punishment  whidk 
the  law  denonnoes;  and  that,  on  the  other 
hand.  Innocence,  however  strongly  assailed 
by  accusations  drawn  up  in  regular  form,  and  g 
by  accusers,  marshaled  in  legal  array,  sboold,  ■ 
en  full  Investigation,  be  secure  In  that  piv- 
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taoUon   vUeh  ti>«  Uw 
•hkll  aajc^  iuflolftte. 

"The  oath  of  a  gnutd  juTynum — And  his 
oath  ia  the  eonuolialon  under  which  be 
sots — oBsigiiB  no  limits,  except  those  marked 
by  diligence  it<elf,  to  the  eoune  of  iiis  in- 
quiries: Whj,  than,  should  it  be  dicum- 
scribed  by  more  oontiacted  boundaries  t 
Shall  diligent  inquiry  be  enjaioedt  And 
shall  the  means  and  opportunities  of  in- 
quiry be  prohibited  or   raatrainedT" 

Similar  language  waa  naed  by  Judge  Addi- 
son, preaident  of  the  court  of  common  pleas, 
Cu  charging  the  grand  jury  at  the  weeion  of 
the  common  pleas  oourt,  in  1701: 

"If  the  grand  jury,  of  their  own  knowl- 
edge, or  the  IcDowledge  of  any  of  them,  or 
from  the  examination  of  witnesses,  know  of 
any  offenae  oommitted  in  the  oount;,  for 
which  no  Indictment  is  preferred  to  thun,  it 
is  their  duty  either  to  inform  the  officer  who 
prosecutes  for  tbe  state,  of  the  nature  of  the 
offense,  and  deaire  that  an  indictment  for  It 
be  laid  before  them,  or,  if  they  do  not,  or, 
if  no  auch  indiotment  be  given  them,  it  is 
their  duty  to  gire  such  information  of  it 
to  the  court;  stating,  without  any  partien- 
lar  form,  the  facta  ajid  cirouniBt«noe«  which 
eonatitute  the  offenset  This  is  called  a  prv- 
■entraent.'' 

The  practice,  then,  preralling,  with  regard 
to  the  duty  o(  grand  juries,  showa  that  a 
presentmant  may  be  based,  not  only  upon 
their  own  personal  knowledge,  but  from  the 
examination  of  witnessea. 

While  no  ease  baa  arlMn  in  this  oonrt  In 
which  the  question  has  been  distinctly  pre- 
sented, the  autiiorities  in  the  state  courta 
largely  preponderate  in  fayor  of  the  theory 
that  the  grand  jury  may  act  upon  informa- 
tion received  by  them  from  the  examination 
of  witnesses  without  a  formal  Indiotment,  or 
other  charge  preriously  laid  before  them. 
An  anaiyaia  of  oaaea  approving  of  thia  meth- 
od of  procedure  would  unduly  burden  this 
opinion,  but  the  following  are  the  leading 
ones  upon  the  subject;  Wm^  v.  Btatt,  2 
g  Mo.  120,  22  Am.  Dec  440;  BttUt  ▼.  Terry, 
■  30  Mo.  363 ;  Em'parte  Brovm,  72  Ho.  83,  37 
Am.  Rep.  420;  Com.  t.  Bmyth,  II  Cnah.  473; 
BtaU  V.  Woloott,  21  Conn.  27S-2S0;  State 
t.  Uagrath,  44  N.  J.  L.  22T;  Thompson  A 
U.  Juries,  {}  61tM>I7.  In  Blaney  t.  State, 
74  Md.   153,  21   AU.   G47,  the   court   nid: 

"However  rcBtrioted  the  functions  of 
grand  juries  may  be  elsewhere,  we  hold 
in  this  state  they  have  plenary  inquisitorial 
powers,  and  may  lawfully  themaelves,  and 
upon  their  own  motion,  originate  ehargea 
■gainst  offenders,  though  no  preliminary 
proeoodinga  have  Iwen  hod  before  a  magis- 
trate, and  though  neither  the  court  nor  the 
state's  attorney  baa  laid  the  matter  before 


The  rnllngs  of  the  Inferior  Federal  courts 
ore  to  tbe  same  effect  Ur.  Justice  Field,  in 
charging  a  grand  July  in  California  (2 
Sawy.  667,  Fed.  Cos.  No.  18,260),  said  of 
the  grand  jury  acting  npon  their  own  knowl- 
edge: 

"Not  by  rumors  and  reports,  bat  by  knowl- 
edge acquired  from  tbe  evidence  before  yon, 
and  from  your  own  observations.  Whilst 
you  are  Inquiring  as  to  one  offense,  another 
and  a  different  offense  may  be  proved,  or 
witneasea  before  you  may,  in  testifying,  com- 
mit the  crime  of  perjury," 

Simitar  language  waa  used  in  Vnitti 
BtatM  V.  KimAaU,  117  Fed.  158-101;  Uniitd 
State*  V.  Bted,  2  Blatchf.  440,  Fed.  Caa.  No. 
10,134;  Unitad  States  v.  Terry,  30  Fed. 
3GG.  And  in  friabi*  v.  United  States,  157 
U.  8.  100,  39  L.  ed.  657,  15  Sup.  Ct.  Rep. 
SSS,  it  is  said  by  Mr.  Justice  Brewer: 

"But  in  this  country  it  ...  Is  for  tbe 
grand  jury  to  investigate  any  alleged  erlms, 
no  matter  how  or  by  whom  auggested  to 
them,  and  after  determining  that  tbe  evi- 
dence is  sufficient  to  justify  putting  the 
party  suspected  on  trial,  to  direot  tbe  prep- 
aration of  the  formal  <diarge  or  indictment-' 

There  are  doubtleas  a  few  cases  in  the 
state  courts  which  take  a  contrary  view, 
but  they  are  generally  such  as  deal  with  ths 
abuses  of  the  lystem,  aa  the  indiscriminate 
summoning  of  witnesses  with  no  definite  ob- 
ject in  view,  and  in  a  spirit  of  meddlesome 
inquiry.  In  the  moat  pertinent  of  these 
oases  {Be  Letter,  77  Qa.  143],  the  mayor  J 
of  Savannah,  who  waa  also  ea^offioio  the  * 
presiding  judge  of  a  oourt  of  record,  was 
called  upon  to  bring  into  the  superior  oourt 
tbe  "Information  Docket"  of  his  court,  to 
be  used  as  evidence  by  the  state  in  certain 
eases  pending  before  tlie  grand  jury.  Itwat 
held  "that  the  powers  of  tbe  bo<^  are  inquid- 
torial  to  a  certain  extent  is  undeniable;  yet 
they  have  to  be  exercised  within  well-deflned 
limits.  .  .  .  Ths  grand  jury  can  find  no 
bill  nor  moke  any  presentment  except  upMl 
tbe  tvBttmony  of  witnesses  sirom  in  a  par- 
ticular caae,  where  the  party  Is  charged  with 
a  speciSed  offense." 

This  cose  is  readily  diatinguisbable  from 
the  one  under  consideration,  in  tbe  fact  that 
the  subpiBna  in  this  case  did  specify  the 
action  aa  one  between  tbe  United  States  and 
the  American  Tobacco  Company  and  the 
MaoAndrewB- Forbes  Company;  and  that  the 
Qeorgia  Penal  Code  prescribed  a  form  of 
oath  for  the  grand  jury,  "that  tbe  evidence 
you  shall  give  the  grand  jury  on  thia  bill  of 
indictment  (or  presentment,  aa  the  caae  may 
be,  here  state  the  case)  shall  be  the  trntb," 
ete.  This  seems  to  confine  the  wltoess  to 
a  charge  already  laid  before  the  jury. 

Id  Ltioie  v.  Wake  Oounit/,  74  N.  C.  104,  the 
English  practice,  which  requires  a  preliml- 
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Bary  investigation  when  the  Aoouwd  oan 
eoufront  th«  accoMr  and  witneue*  with  t«*- 
tJmony,  ma  adopted  as  mora  oonsonant  to 
prineiplM  of  justice  utd  personal  liber^. 
It  waa  furtlier  iaid  that  none  but  witneatet 
have  any  bnsineas  befora  the  grand  jury,  and 
that  the  eolidtor  may  not  b«  present,  area 
to  examine  them.  The  practice  in  Uiia  par- 
tienlar  in  the  Federal  eonrta  haa  l>eut  quite 
the  eoDtrary. 

Other  eaeea  lay  down  the  prinoipla  that 
it  most  be  made  to  appear  to  the  grand 
Jaiy  that  thsre  ia  reaaon  to  bdieve  that  a 
erinw  has  been  cominittod,  and  that  Uiey 
liftve  not  the  power  to  institute  or  proaecnU 
an  inquiry  on  the  ohanoe  that  some  erime 
may  be  diecorered.  Re  Moria,  18  N.  Y. 
Crim.  Kep,  312,  87  N,  T,  Snpp.  721 ;  State  v. 
Adams,  2  Lea,  Wi,  an  unimportant  ceee, 
turning  upon  a  local  ■tatat&  In  Pennsyl- 
vania, frand  Juriee  ere  somewhat  more  re- 
g  itricted  in  their  powera  than  ia  nsual  In  other 
?  ttatee  {MoCtilUyitgX  v.  Com.  67  FaTSO ;  Rovand 
r.  Com.  82  Pa.  40e :  Cant.  v.  Oreen,  126  Pa. 
B81,  12  Am.  8b  Bep.  SM,  17  AtL  8T8),  and 
In  Tennessee  Inquisitorial  powers  are  granted 
in  certain  eases  and  withheld  in  others  {BttU 
T.  AdauM,  mpra;  Btat«  v.  Smith,  Ueigs,  98, 
33  Am.  Dec.  132). 

We  dasm  it  entirely  elear  that  niuleT  Uia 
praetioe  in  this  oonntty,  »t  least,  the  sk- 
Kinination  of  witoeaaes  need  not  be  praoedad 
by  a  prssentment  or  indlotment  formally 
drawn  np,  but  that  the  grand  jury  may  pro- 
««ed,  eHhsr  apon  their  own  knowledge  of 
apon  the  examinaUon  ol  witneaaes,  to  in- 
qoire  for  thcansalTee  whether  a  erime  eoff- 
niiable  by  the  court  haa  been  oommitted 
that  the  result  of  their  InTeatigationa  ma; 
be  subsequently  embodied  In  an  indiotment, 
and  that,  in  summoning  witnesses,  it  la 
quite  suffldent  to  apprise  them  ol  the  ni 
of  the  partiea  with  respect  to  whom  they 
wfll  be  called  to  testify,  wHhont  indicating 
the  nature  of  the  ohai^  against  them.  So 
valuable  is  tliia  inquisitorial  power  of  the 
grand  jury  that,  in  states  whsre  felonies 
may  be  proeeeuted  by  information  as  well 
as  indictment,  the  power  ia  ordinarily  re- 
served to  oonrta  of  impaneling  grand  juries 
for  the  inveatigation  of  riota,  frauds,  snd 
nuisancca,  and  other  caaea  where  it  ia  im- 
practicable to  ascertain  in  advance  the 
namee  of  the  persons  implicated.  It  is  im-,- 
poaaible  to  conceive  that  in  lueb  oaaea  the 
examination  of  witoeeses  must  be  stopped 
until  a  basis  ia  laid  by  an  indictment  for- 
mally preferred,  when  the  very  object  of  the 
•xamination  Ia  to  ascertaia  who  shall  ba  in- 
^cted.  As  criminal  proeeoutions  are  In. 
stituted  by  ths  state  through  an  offloer  se- 
lected for  that  purpose,  ha  is  vested  with  a 
certain  discretion  with  respect  to  the  oases 
ha  will  call  to  their  attention,  the  number 


and  character  of  the  witnesses,  the  form  la 
which  the  indictment  shall  be  dravra,  and 
other  details  of  the  proceedings.  Doubtless 
obusea  of  this  power  may  be  imagined,  as 
if  the  object  of  the  inquiry  were  merely  to 
pry  into  the  details  of  domeatie  or  businesa 
life.  But  wera  sndi  abusee  called  to  the  at- 
tention of  the  court,  it  would  doubtless  b« 
alert  to  repress  them.  While  the  grand  jury 
may  not  indict  upon  eurreut  rumors  or  un> 
veriBed  reports,  they  may  act  upon  knowl-  * 
edge  acquired  either  from  their  own'ob-  • 
servations  or  upon  the  evidenoe  of  witnesses, 
given  before  them. 

2.  Appellant  also  invokea  the  protection  of 
the  Obh  Amendment  to  the  Constitution 
which  declares  titat  no  person  "shall  be  OMh 
palled  in  any  criminal  case  to  be  a  witness 
against  himself,"  and  in  reply  to  various 
questions  put  to  him  hs  declined  to  answer, 
on  ths  ground  that  he  would  thereby  io- 
criminate  himself. 

The  answer  to  this  is  found  in  a  proviso 
to  the  gsneral  appropriation  act  of  February 
25,  lil03  (32  Stab  at  L.  804-004,  chap.  7SD, 
U.  B.  Comp.  8Ub  Bupp.  1900,  p.  602),  that 
"no  petaon  ahall  be  prosecuted  or  be  sub- 
jeoted  to  any  penalty  or  forfeiture  for  or  on 
aoeount  of  any  tranaaotlon,  matter,  w  thing 
oonMraiag  which  he  may  testify  or  produee 
svidasiae,  doennmtAry  or  otherwise,  in  any 
proceeding,  snl^  or  prosecution  under  said 
acta,"  of  whidh  tha  antitmat  law  ia  one,  pro- 
viding, however,  that  "no  person  so  testi- 
fying shall  be  exempt  from  proseantioa  or 
punishment  for  perjury  oonuaitted  in  so 
testifying." 

While  there  may  be  soma  doubt  whethn 
tha  examination  of  witnesses  btton  a  grand 
jury  la  a  suit  or  proaeention,  we  have  no 
doubt  that  it  ia  a  "prooseding"  within  the 
meaning  of  this  proviso.  Uia  word  should 
reoeive  as  wide  a  eonstruction  aa  is  necea- 
sary  to  protect  tbs  witnees  in  hia  disclosures, 
whenever  sneh  disclosures  are  made  in  pur- 
suance of  a  judicial  inquiry,  whether  such 
inquiry  be  instituted  by  a  grand  jury,  or 
upon  the  trial  of  an  indiotment  found  by 
them.  Tha  word  "proceeding"  is  not  a  tech- 
nical one,  and  is  aptly  used  by  the  courts 
to  designate  an  inquiry  before  a  grand  jury. 
It  has  received  tJiis  interpretation  in  a 
number  of  caaea.  rotas  v.  Queen,  L.  B.  U 
Q.  B.  Dlv.  MS;  Hoga»  v.  State,  30  Wis.  i2S, 
11  Am.  Rep.  07S. 

The  object  of  tha  amendment  ia  to  eatab- 
lish  in  express  language  and  upon  a  firm 
basis  the  general  principle  of  English  and 
American  jurisprudence,  that  no  one  shall 
be  compelled  to  give  teaUmony  which  may 
expose  him  to  prosecution  for  crime.  It  ia 
not  declared  that  he  may  not  be  compelled 
to  testify  to  facts  which  may  impair  his  rep- 
utation lor  probity,  or  even  tend  to  disgnwa 
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^  faimi  but  the  line  U  dnwn  at  teetlmonj^ 
•  that  ina7*expcae  him  to  proBeowHon.  If  the 
testimony  relate  to  orimlual  acta  long  i 
paat,  and  Bgainat  the  prosecution  of  which 
the  statute  of  limitations  has  run,  or  I 
which  he  has  already  receiyed  a  pardon 
is  guaranteed  an  Immunity,  the  amendment 
does  not  apply. 

The  interdiction  of  the  Sth  Amendment 
operates  only  where  a  witness  is  asked  to 
incriminate  himself, — in  other  words, 
give  testimony  which  may  posBJbly  eipose 
him  to  a  criminal  charge.  But  if  the  erim- 
Inality  has  already  been  taken  away,  the 
ammdment  ceases  to  apply.  The  criminality 
provided  against  Is  a  present,  not  a  put, 
criminality,  which  lingers  only  aa  a  memory, 
and  involves  do  present  danger  of  proseeu- 
tlon.  To  put  an  extreme  case,  a  man  in  his 
boyhood  or  youtii  may  have  committed  acta 
which  the  law  pronounces  criminal;  hut  it 
would  never  bo  asserted  that  he  would  there- 
by be  made  a  criminal  for  life.  It  Is  here 
that  the  law  steps  in  and  says  that  if  the 
offense  be  outlawed  or  pardoned,  or  ite  crimi- 
nality has  been  removed  by  statute,  the 
amendment  ceases  to  apply.  The  extent  of 
this  immunity  was  fully  considered  hy  this 
eovrt  in  Ooamtlman  v.  Hilehcoek,  142  U.  S, 
S47,  35  L.  ed.  1110,  3  Inters.  Com.  Bep.  SIO, 
12  Sup.  Ct.  Rep.  IDS,  in  which  the  immunity 
offered  by  Rev.  Stat.  1  BOO  (U.  S.  Comp. 
Stat.  1901,  p.  601),  was  declared  to  be  in- 
sufficient. In  consequence  of  this  decision 
an  act  waa  paseed  applicable  to  testimony 
before  the  Interstate  Commerce  Commission 
In  almost  the  exact  language  of  the  act  of 
February  25,  1003,  above  quoted.  This  act 
was  declared  by  this  court  in  Brown  t. 
Wall:er,  IBl  U.  S.  G91,  40  L.  ed.  810,  6 
Inters.  Com.  Rep.  309,  IQ  Sup.  Ct.  Rep.  644, 
to  atTord  absolute  immunity  against  prose- 
cution for  the  offense  to  which  the  question 
related,  end  deprived  the  witness  of  his  con- 
stitutional right  to  refuse  to  answer.  In- 
deed, the  act  was  passed  apparently  to  meet 
the  declaration  In  Covnselman  v.  Hiteheock 
(580,  L.  ed.  1122.  Inters.  Com.  Rep.  826, 
Sup.  Ct.  Rep.  200),  that  "a  sUtutory  en- 
actment, to  be  valid,  must  afford  absolute 
immunity  agninst  future  prosecution  for  the 
offense  to  wliieh  the  question  relates."  If 
the  constitutional  amendment  were  unaf- 
fected by  the  immunity  statute.  It  would  put 
It  wlthio  the  power  of  the  witness  to  be  bis 
own  judge  as  to  what  would  tend  to  incrimi- 
^  Date  him,  and  would  justify  him  in  refusing 
■  to  answer  almosl'any  question  in  a  criminal 
case,  unless  it  clearly  appears  that  the  Im- 
munity was  not  set  up  in  good  faith. 

We  need  not  restate  the  reasons  given  in 
Brown  v.  Walker,  both  In  the  opinion  of  the 
court,  and  in  the  dissenting  opinion,  wherein 
■II  the  prior  authorities  were  reviewed,  and 


a  conclusion  reached  by  a  majority  of  thfr 
court,  which  fully  corera  the  case  under  con- 
sideration. 

The  suggesUon  that  a  person  who  baa  tes- 
tified oompulsorily  before  a  grand  jury  may 
not  be  able,  if  subsequently  Indicted  for  some 
matter  concerning  which  he  testified,  to- 
procure  the  evidence  necessary  to  maintain 
his  plea,  Is  more  fanciful  than  real.  He 
would  have  not  only  his  own  oatli  in  support 
of  his  immunity,  but  the  notes  often,  though 
not  always,  taken  of  the  testimony  before 
the  grand  Jury,  as  well  aa  the  testimony  of 
the  prosecuting  officer,  and  of  every  mem- 
ber of  the  jury  present.  It  is  scarcely  pos- 
sible that  all  of  them  would  have  forgotten 
the  general  nature  of  his  incriminating  tes- 
timony or  that  any  serious  conflict  would 
arise  therefrom.  In  any  event,  It  is  a  ques- 
tion relating  to  the  weight  of  the  testimony, 
which  oould  scarcely  be  considered  in  deter* 
mining  the  effect  of  the  immunity  statute^ 
The  diOiculty  of  maintaining  a  ease  upon  th« 
available  evidence  is  a  danger  which  the  lav 
does  not  reoognlte.  In  prosecuting  a  case, 
or  In  setting  up  a  defense,  the  law  taka» 
no  aocount  of  the  practical  difficulty  which 
either  party  may  have  In  procuring  his  tes- 
timony. It  judges  of  the  law  by  the  facts 
which  each  party  claims,  and  not  by  what  Iw 
may  ultimately  establish. 

The  further  suggestion  that  the  statuta 
offers  no  immunity  from  prosecution  in  tha 
state  courts  was  also  fully  coo^Idered  in 
Broton  t.  Walker,  and  held  to  be  no  answer, 
converse  of  this  was  also  decided  in 
Jack  v.  Kantag,  199  U.  S.  372,  ante,  73,  2« 
Sup.  Ct.  Rep.  73,— namely,  that  the  feet  that 

'oimunity  granted  to  a  witness  under  • 
state  statute  would  not  prevent  a  proaeen* 
tion  of  such  witness  for  a  violation  of  K 
Federal  statute  did  not  invalidate  sueh 
statute  under  the  14th  Amendment.  It 
was  held  both  hy  this  court  and  by  the  tt 
supreme  court  of  Kansas  that* the  po»>  • 
sibility  that  Information  given  by  the 
witness  might  be  used  under  the  Federal 
act  dIU  not  operate  as  a  reason  for  permit- 
ting  the  witness  to  refuse  to  answer,  and 
that  a  danger  so  unsubstantial  and  remote 

not  Impair  the  legal  Immunity.  Indeed, 
if  the  argument  were  a  sound  one  it  might 
be  carried  still  further  and  held  to  apply  not 
ily  to  state  prosecutions  within  the  same 
jurisdiction,  but  to  prosecutions  under  the 
criminal  laws  of  other  states  to  which  the 
witness  might  have  subjected  himself.  The 
question  has  been  fully  considered  in  Eng- 
land, and  the  conclusion  reached  thai  tha 
only  danger  to  be  considered  is  one  arising 
within  the  same  Jurisdiction  and  under 
same  sovereignty.  Queen  t.  Boytt,  1 
Best  ft  S.  311i  Kins  of  Bidlie*  r.  Willcoa, 
-    BL    Tr.    N.    S.     1049,    1068;    BtaU    W. 
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Uareh,  46  N.  C.  (1  Jodm,  L.)  GSB;  BtaU 
V.  rfcomiu,  as  N.  C.  699,  2  Am.  St.  Sep. 
9S1,  4  &.  E.  SIS.  The  entire  queBtion  of 
Immmilt;  ib  also  «iliaiutivel7  treated  in 
Wigmore  on  Evidence,  93  2250-^259. 

The  ease  of  United  Slate*  t.  BaliM  Bank, 
1  Pet.  100,  7  L.  ed.  69,  is  not  in  conBict  witli 
tbis.  That  was  a  bill  for  discover;,  filed  hj 
the  United  States  against  the  casliier  of  the 
Saline  Bafik,  in  the  district  court  of  the  Vir- 
^nia  district,  who  pleaded  that  the  emission 
-of  certaiiL  unlawful  bills  took  place  within 
the  state  of  Virginia,  by  the  law  whereof 
penalties  were  iullicted  for  sudi  emissious. 
It  waa  held  that  defendants  were  not  bound 
"to  answer  and  subject  them  to  those  penal- 
ties. It  is  sufficient  to  say  that  the  prosecu- 
tion was  under  a  state  law  which  imposed 
the  penalty,  and  that  the  Federal  court  was 
simply  administering  the  state  law,  and  no 
question  arose  as  to  a  prosecution  under  an- 
other  jurisdiction. 

But  It  is  further  insisted  that,  while  the 
immunity  statute  may  protect  individual 
witnesses,  it  would  not  proteot  the  oorpoia- 
Uon  of  which  appellant  waa  the  agent  and 
representative.  This  Is  true,  but  the  answer 
ts  that  it  was  not  designed  tA  do  so.  The 
right  of  a  person  under  the  6th  Amendment 
to  refuse  to  inorimin&te  himself  is  purely  a 
personal  privil^a  of  the  witness.  It  was 
never  intended  to  permit  him  to  plead  tlie 
S  fact  that  some  third  person  might  be  in- 
*  criminated  by  his  testimon;,  eveiisthough  he 
were  the  Eigent  of  such  person.  A  privilege 
BO  eirtensive  might  be  used  to  put  a  stop  to 
the  examination  o{  every  witness  who  was 
colled  upon  to  testify  before  the  grand  jury 
with  regard  to  the  doings  or  business  of  bis 
principal,  whether  such  principal  were  an  In- 
dividual or  a  corporation.  The  question 
whether  a  corporation  is  a  "person"  within 
the  meaning  of  this  amendment  really  does 
not  aiiae,  except,  perliaps,  where  a  oorpora- 
tlon  Is  called  upon  to  answer  a  bill  of  dis- 
eovery,  since  it  can  only  be  heard  by  oral 
evidence  in  the  person  of  some  one  of  its  a- 
gents  or  employees.  The  amendment  is  lim- 
ited to  a  person  who  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against 
himtelf;  and  if  he  cannot  set  up  the  prlvi- 
I^e  of  a  third  person,  he  certainly  cannot 
set  up  the  privi1^;e  of  a  corporation.  As 
the  combination  or  conspiracies  provided 
gainst  by  the  Sherman  antitrust  act  can 
ordinarily  be  proved  only  by  the  testimony 
of  parties  thereto,  in  the  person  of  their  a- 
gents  or  employees,  the  privilege  elairaed 
would  practically  nullify  the  whole  act  of 
Congress.  Of  what  use  would  it  be  for  the 
l^slature  to  declare  these  oombinntions  un- 
lawful tf  the  judicial  power  may  dose  the 
4oor  of  access  to  every  available  source  of 
tetonnatioD  upon  the  subjeotT    Indeed,  so 


strict  is  the  rule  that  the  prlvflsg*  is  a  per- 
sonal one  that  it  has  been  held  In  some  cases 
that  counsd  Will  Hot  b«  allowed  t«  make 
the  objection.  We  b<dd  that  the  qneetions 
should  have  been  answered. 

3.  The  second  branch  of  the  esse  relates  to 
the  nonp reduction  by  the  witness  of  the 
books  and  papers  called  for  by  the  lubpwiM 
ducts  (ecum.  The  witness  put  bis  refusal  on 
the  ground,  flrst*  that  It  was  impossible  for 
him  to  collect  them  within  the  time  allowed; 
second,  because  he  was  advised  by  counsel 
that,  under  the  circumstances,  be  was  under 
no  obligation  to  produce  them;  and  Anally, 
because  they  might  tend  to  incriminate  him. 

Bad  the  witness  relied  solely  upon  the 
first  ground,  doubtless  the  court  would  have 
given  him  the  neeessaiy  time.  The  last 
ground  we  have  already  held  nntenable. 
While  the  second  ground  does  not  set  forth  {J 
with  technical  aecuracjy  the  real'reason  for  ■ 
declining  to  produce  them,  the  witness  could 
not  be  expected  to  speak  with  Ic^l  exact- 
ness, and  we  think  Is  entitled  to  assert 
that  the  subpana  was  an  infringement  upon 
the  4th  Amendment  t«  the  Constitution, 
which  declares  that  "the  right  of  the  peo- 
ple to  be  secure  In  their  persons,  houses, 
pa^r,  and  effects,  against  unreasonable 
searches  and  eeisures,  shall  not  be  violated, 
and  no  warrants  shall  issnb  but  upon  prob- 
able cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be 
searched,  and  the  perao^  or  things  to  be 

The  construction  of  this  amendment  waa 
exhaustively  considered  In  the  case  of  Boyd 
V.  Unittd  Statet,  lie  U.  S.  SIS,  29  L.  ed. 
746,  6  Sup.  Ct.  Rep.  024,  which  was  on  in- 
formation in  rem  against  eertoin  eases  of 
plate  gloss,  alleged  to  have  been  imported 
in  fraud  of  the  revenue  acts.  On  the  trial  it 
became  important  to  show  the  quantity  and 
value  of  the  glass  CMitained  in  a  number  of 
oases  previously  lmport«d;  and  the  district 
judge,  under  |  G  of  the  act  of  June  22,  1874, 
[18  SUt.  at  L.  187,  chap.  3S1,  U.  B,  Comp. 
Stat.  1901,  p.  2016],  directed  o  notice  to  b« 
given  to  the  claimants,  requiring  them  to 
produce  the  invoice  of  these  cases  under  pen- 
alty that  the  allegations  respecting  their 
contents  should  be  taken  as  confessed.  We 
held  [page622,L.ed.  p.748,Sup.Ct.Kep.p. 
523)  "that  a  compulsory  production  of  a 
man's  private  papers  to  establish  •  criminal 
charge  against  him,  or  to  forfut  bis  proper- 
ty, is  within  the  soope  of  the  4th  Amend- 
ment tn  the  Constitution,  In  all  oases  ill 
which  o  search  ond  srizure  would  be,"  and 
that  the  order  in  question  waa  an  unreo- 
sonable  search  and  aeiniTa  within  that 
amendment. 

The  history  of  this  provision  of  the  Conatl- 
tntion  and  its  connection  with  the  formni 
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practice  of  ^neral  warrants,  or  wrfta  of  aa- 
aiitancB,  was  given  at  great  leogtb,  and 
the  condnaion  reached  that  the  ooinpQlHorj 
eztortion  of  a  man'a  own  tesUmonr,  or  of 
bis  priTate  papers,  to  connect  him  with  a 
crime  of  a  forfeiture  of  his  goode,  Ii  ill^al 
[p.  634,  L.  ed.  p.  752,  Sup.  Ct.  Rep.  p.  634), 
"is  compelling  a  man  to  be  a  witness  against 
himself,  within  the  meaning  of  the  Eth 
Amendment  to  the  Constitution,  and  is  the 
equivalent  of  a  search  and  seiEure — and  an 
nnreaaonable  search  and  seizure — within  the 

*  meaning  of  the  4th  Amendment. 

■  *  Subsequent  eases  treat  the  4tb  and  Sth 
Amendmenta  as  quite  distinct,  having  dif- 
ferent histories,  and  performing  separate 
functions.  Thus,  in  the  case  of  Interatate 
CommcTM  Oommiition  t,  Brimton,  164  U,  S. 
447,  38  L.  ed.  1047.  4  Inters.  Com.  Rep.  G4fi, 
14  Sup.  Ct  Rep.  112S,  the  constitutional  it; 
of  the  interstate  commerco  act,  so  far  as  it 
authorized  the  circuit  courts  to  use  their 
processes  In  aid  of  Inquiries  before  the  Com- 
mission, waa  sustained,  the  court  observing 
in  that  connection: 

"It  was  clearly  competent  for  Congress, 
to  that  end,  to  invest  the  Commiision  witfa 
authority  to  require  the  attendance  and  tes- 
timony of  witnesses,  and  the  production  of 
books,  papers,  tariffs,  oontracta,  agreements, 
and  documents  relating  to  any  matter  legal- 
ly committed  to  that  body  for  investigatior. 
We  do  not  understand  tbat  any  of  these 
propositions  are  disputed  in  tbia  eaae." 

The  case  of  Adam*  t.  ]Veu>  Tork,  102  U.  B. 
636,  46  L.  ed.  576,  24  Sup.  Ct  Rep.  372, 
which  was  a  writ  of  error  to  the  supreme 
court  of  the  state  of  New  York,  involving 
the  seiEure  of  certain  gambling  parapher- 
nalia, was  treated  as  involving  the  construe- 
tioD  of  the  4tb  and  Sth  Amendments  to  the 
Federal  Constitution.  It  was  held,  in  sub- 
stance, that  the  fact  that  papers  pertinent 
to  the  issue  may  have  been  illegally  taken 
from  the  possession  of  the  party  against 
whom  they  are  offered  was  not  a  valid  ob- 
jection to  their  admtSBibility ;  thattbeadmis- 
sion  as  evidence  in  a  criminal  trial  or  pa- 
pers found  in  the  execution  of  a  valid 
search  warrant  prior  to  the  indictment  was 
not  an  Infringement  of  the  Sth  Amendment, 
and  that,  by  the  introduction  of  such  evi- 
dence, defendant  was  not  compelled  to  in- 
criminate himself.  The  aubstsnoe  of  the 
opinion  is  contained  in  tbe  following  para- 
graph. It  was  contended  that:  "If  a  search 
warrant  is  issued  for  stolen  property,  and 
burglars'  tools  be  discovered  and  seized, 
they  are  to  be  excluded  from  testimony  by 
force  of  these  amendments.  We  think  they 
were  never  intended  to  have  tliat  effect,  but 
are  rather  designed  to  protect  against  com- 
pulsoij  testimony  from  a  defendant  against 
bimsaif  in  a  criminal  trial,  and  to  punish 


wrongful  invasion  of  tlia  boma  of  the  dfiieii 
or  tba  Dnwarranted  seizure  of  his  papers  and  {£ 
property,  and  toVmder  Invalid  legislation  oc  * 
judicial  procedure  having  snob  effect" 

Tbe  Boyd  Oatt  must  also  be  rend  In  eon- 
nsetion  with  the  still  later  ease  of  /nt«rstal« 
Commeroe  Commismon  v.  Baird,  194  U.  S,  28^ 
4S  L.  ed.  860,  24  Sop.  Ct  Rep.  G63,  which 
arose  upon  tbe  petition  of  tbe  Commission 
for  orders  requiring  the  testimony  of  wit- 
nesses and  the  production  of  certain  books, 
papers,  and  documents.  The  case  grew  out 
of  a  complaint  against  certain  railway  com- 
panies that  they  charged  unreasonable  and 
unjust  rates  for  the  transportation  of  an- 
thracite coaL  Objection  was  made  to  tba 
production  of  certain  contracts  between 
tbese  companies  upon  the  ground  ttiat  it 
would  compel  the  witnesses  to  furnish  evi- 
dence against  themselves,  in  violation  of  the 
&th  Amendment,  and  would  also  subject  the 
parties  to  unreasonable  searches  and  seii- 
ures.  It  waa  held  that  the  circuit  court 
erred  in  holding  the  contracts  to  be  irrele- 
vant and  in  refusing  to  order  tbeir  pro- 
duction as  evidence  by  the  witnesses  who 
were  parties  to  tbe  appeal.  In  delivering 
the  opinion  of  the  coort  tbe  Boyd  Gate  waa 
again  considered  in  connection  with  the 
4th  and  Gth  Amendmenta,  and  tbe  remark 
made  by  Mr.  Justice  Day  tbat  the  immunity 
statute  of  ISII3  "protects  the  witness  from 
such  use  of  the  testimony  given  as  will  re- 
sult in  his  punishment  for  crime  or  the  for- 
feiture of  his  estate." 

Having  already  held  that,  by  reason  of  the 
immunity  act  of  1003,  the  witness  could  not 
avail  himself  of  tbe  Sth  Amendment  it  fol- 
lows that  he  cannot  set  up  tbat  amendment 
as  against  the  production  of  the  books  and 
papers,  since,  in  respect  to  these,  he  would 
also  be  protected  by  the  immunity  act  We 
think  it  quite  clear  that  the  search  and  eel* 
Eure  clause  of  the  4tb  Amendment  was  not 
intended  to  interfere  with  the  power  of 
codrta  to  compel,  through  a  tubpcena  ducet 
tecum,  the  production,  upon  a  trial  in  court 
of  documentary  evidence.  As  remarked  in 
Sumtnert  v.  Moseley,  2  Cromp.  A  M.  477,  it 
would  be  "utterly  impossible  to  carry  on  the 
administration  of  justice"  without  this  writ 
The  following  authorities  are  conclusive 
upon  this  question:  Amey  v.  Lon-g,  S  East  S 
473i  BuH  T.'LouetefHl,  10  Pick,  8;  United  * 
Siatta  Eap.  Co.  v.  Eenderion,  66  Iowa,  40, 
28  N.  W.  426;  Greenl.  Ev.  469a. 

If,  whenever  an  officer  or  employee  of  a 
corporation  were  summoned  before  a  grand 
jury  as  a  witness  he  could  refuse  to  produos 
the  boolcs  and  documents  of  such  corpora- 
tion, upon  the  ground  that  they  would  in- 
criminate the  corporation  itself,  it  would 
reanit  in  tbe  failuM  of  a  large  number  ol 
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«UM  wlun  a»  IDtgil  flombliuUoii  waa  de- 
tarmlnabla  cmly  upon  tba  T»mln»Hfip  of 
■ttch  pftpera.  Conoeding  thftt  the  witnsM 
ma  aa  oCBeer  of  the  ooTponUoa  under  in- 
Testigatton,  aai  thkt  he  waa  ontitled  to  «■• 
•ert  the  rights  of  tha  Gorparation  with  i«- 
apect  to  the  production  of  Ita  booka  aad 
papera,  we  are  of  the  opinion  that  there  U  a 
dear  distinctiou  in  this  particular  between 
•n  individual  and  a  corporation,  and  that 
the  latUr  has  no  right  to  refuse  to  submit 
its  books  and  papers  for  an  examination  at 
the  suit  of  the  state,  Tha  individual  ma; 
stand  upon  his  constitutional  rights  aa  a 
dtiieo.  He  ia  entitl«d  to  cany  on  his  pri' 
Tate  business  in  his  own  waj.  His  power 
to  contract  is  unlimited.  He  owes  no  dutjr 
to  the  state  or  to  his  neighbors  to  divulge 
his  business,  or  to  open  his  doors  to  an  in- 
vestigation, so  far  as  it  ma;  tend  to  crimi- 
nate him.  He  owes  no  such  dutj  to  the 
state,  since  he  receives  nothing  therefrom, 
bejrond  the  protection  of  his  life  and  prop- 
tTtj.  His  rights  are  such  as  existed  b; 
the  law  of  the  land  long  antecedent  to  tba 
organization  of  the  state,  and  can  only  ha 
taken  from  him  b;  due  process  of  law,  and 
In  accordance  with  the  Constitution.  AmoDg 
bis  rights  are  a  refusal  to  incriminate  him- 
•elf,  and  the  immunity  of  himself  and  his 
property  from  arrest  or  seizure  except  under 
k  warrant  of  the  law.  He  owea  nothing  to 
the  public  so  long  as  he  does  not  trespass 
upon  their  righta. 

Upon  the  other  band,  the  corporation  Is 
a  creature  of  the  state.  It  ia  presumed 
to  be  incorporated  for  ths  benefit  of  the 
public.  It  receives  eertain  special  privileges 
and  franchises,  and  holds  them  aubjeet  to 
the  laws  of  the  state  and  the  limitations 
of  ita  charter.  Its  powers  are  limited  by 
a  law.  It  can  make  no  contract  not  author- 
'  Ized  by  its  charter.  Ita  rights  to*aet  as  a 
corporation  are  only  preserved  to  It  so  long 
as  it  obeys  the  laws  of  its  creation.  There 
ia  a  reserved  right  in  the  legislature  to  in- 
vestigate its  contracts  and  find  out  whether 
it  has  exceeded  ita  powers.  It  would  be  a 
strange  anomalj  to  hold  that  a  state,  having 
chartered  a  corporation  to  make  use  of  cer- 
tain franchises,  could  not,  in  the  exercise  of 
its  sovereigntj,  inquire  how  these  franchises 
had  been  employed,  and  whether  they  had 
been  abused,  and  demand  the  production  of 
the  corporate  books  and  papers  for  that  pur- 
pose. The  defense  amounts  to  this:  That 
on  ofQcer  of  a  corporation  which  la  charged 
with  a  criminal  violation  of  tha  statute, 
may  plead  the  criminality  of  such  corpora- 
tion sa  a.  refusal  to  produce  ita  books.  To 
state  this  proposition  is  to  answer  iL  While 
an  individual  may  lawfully  refuse  to  answer 
incriminating  questions  unless  protected  by 
an  iiiiniunity  statute,  it  does  not  follow  that 


a  oorpoiatioa,  vwted  with  special  priri- 
lagaa  and  franehlaea,  may  refuse  to  show  its 
hand  when  idiarged  with  an  abuse  of  nuk 
privileges. 

It  Is  true  that  tha  oorporatlon  in  this  east 
waa  chartered  nndsr  the  laws  of  New  Jersey, 
and  that  it  raceivea  Ita  franchise  from  tha 
l^Islature  of  that  stat« ;  but  such  franchises, 
so  far  as  thty  involve  questiona  of  Inter- 
state commerce,  must  also  be  exercised  in 
subordination  to  the  power  of  Co^igress  to 
regulate  such  commerce,  and  i^  respect  to 
this  the  general  government  may  also  assert 
a  sovereign  authority  to  ascertain  whether 
such  franchises  have  been  exercised  In  a  law- 
ful manner,  with  a  due  regard  to  its  own 
laws.  Being  subject  to  this  dual  sovereign- 
ty, the  general  government  possesses  tha 
same  right  to  see  that  its  own  Jaws  are  re- 
spected aa  the  stoto  would  have  with  respect 
to  the  special  franchises  vested  in  it  by  ths 
laws  of  the  state.  The  powers  of  the  general 
government  in  this  particular  In  the  vindi- 
cation of  its  own  taws  are  the  same  as  If  the 
corporation  had  been  created  by  an  act  of 
CongresB.  It  is  not  intended  to  intimate 
however,  that  it  has  a  general  visitatorial 
powar  over  the  state  corporations. 

4.  Although,  tor  the  reasons  above  stated,  g 
we  are  of  tbe*opinion  that  an  officer  of  a  • 
corporation  which  la  charged  with  a  viola- 
tion of  a  statute  of  the  state  of  its  creation, 
or  of  an  act  of  Congress  passed  ^i  the  exer- 
cise of  its  constitutional  powers,  cannot  rr- 
fuse  to  produce  the  books  and  papers  of  such 
corporation,  we  do  not  wish  to  be  understood 
as  holding  that  a  corporation  is  not  entitled 
to  immunity,  under  the  4th  Amendment, 
against  unTCaaonabtt  searches  and  seizures. 
A  corporation  is,  after  all,  but  an  assocfa- 
Uon  of  Individuals  under  an  assumed  nama 
and  with  a  distinct  legal  entity.  In  organ- 
ising Itself  aa  a  collective  body  it  waives  no 
constitutional  immunities  appropriate  to 
such  body.  Its  property  cannot  be  taken 
without  compensation.  It  can  only  be  pro- 
ceeded against  by  due  process  of  law,  and  is 
protected,  under  the  14  th  Amendment, 
against  unlawful  discrimination.  Qnlf,  O. 
A  8.  P.  R.  Co.  v.  ElU*.  165  U.  B.  150.  164, 
41  L.  ed.  MO,  667,  17  Sup.  Ct.  Rep.  235,  and 
cases  cited.  Corporations  are  a  necessary 
feature  of  modem  business  activity,  and 
their  aggregated  capital  has  become  the 
source  of  nearly  all  great  enterprises. 

We  are  also  of  opinion  that  an  order  for 
the  production  of  books  and  papers  may  con- 
stitute an  unreasonable  search  and  seizura 
within  the  4th  Amendment.  While  a  search 
ordinarily  implies  a  quest  by  an  officer  of 
tha  law,  and  a  aaixura  oontemplatea  a  forci- 
ble dispossession  of  the  owner,  still,  as  was 
held  in  the  Boyd  Cast,  the  substance  of  tha 
ofTcQse  is  the  compulsoiy  production  of  pri- 
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Tftte  papers,  wbether  under  «  search  warruit 
or  a  auipcetta  duoe*  teoum,  against  wbioli 
the  person,  be  he  Individual  or  corporation, 
is  entitled  to  protection.  Applying  the  test 
of  reasonableness  to  the  present  case,  we 
think  the  tuhpcma  ducM  («ovm  is  far  too 
sweeping  in  its  terms  to  be  ngarded  as 
reasonable.  It  does  not  require  the  produo- 
tioD  of  a  single  contract,  or  of  contracts 
with  a  particular  corporation,  or  a  limited 
number  of  documents,  but  all  understand- 
ings, contracts,  or  correspondence  between 
the  MacAndrews  i,  Forbes  Companj,  and  no 
less  than  six  different  companies,  as  well 
aa  all  reports  made  and  accounts  rendered 
bj  such  companies  from  the  date  of  the  er- 
1-  ganization  of  the  MacAndrews  t  Forbes 
t  Company,  as  well  as  all  letters  received  bj 
that  company  since  its  organization  from 
more  than  a  dozen  different  oonipanies,  sit- 
uated in  seven  different  states  in  the  Union. 

If  the  writ  had  required  the  production 
of  all  the  books,  papers,  and  documents 
found  in  the  office  of  the  MaoAndrews  A 
Forbes  Company,  it  would  scarcely  be  more 
universal  in  its  operation  or  more  complete- 
ly put  a  stop  to  the  business  of  that  com- 
pany. Indeed,  it  is  difficult  to  say  bow  its 
business  could  be  carried  on  after  it  had 
been  denuded  of  this  moss  of  material, 
which  is  not  shown  to  be  necessary  in  the 
prosecution  of  this  case,  and  is  clearly  in 
violation  of  the  general  principle  of  law 
with  n^'rd  to  the  particularity  required  in 
the  description  of  documents  necessary  to  a 
search  warrant  or  subpiena.  Doubtless 
many,  if  not  all,  of  these  documents  may 
ultimately  be  required,  but  some  necessity 
should  be  shown,  either  from  an  examijui- 
tion  of  the  witnesses  orally,  or  from  the 
known  transactions  of  these  companies  with 
the  other  companies  implicated,  or  some  evi- 
dence of  their  materiality  produced,  to  jus- 
tify an  order  for  the  production  of  such  a 
mass  of  papers.  A  general  eubp<Ena  of 
this  description  is  equally  indefensible  as  a 
search  warrant  would  be  if  couched  in  sim- 
ilar terms.  Bx  parte  Bmon,  72  Mo.  B3, 
37  Am.  Rep.  426 ;  Bhafttburg  v.  Arrototmith, 
4  Ves.  Jr.  66;  Lee  t,  Angat,  L.  R.  2  Eq. 
S9. 

Of  oouTse,  in  view  of  the  power  of  Con- 
gress over  interstate  commerce,  to  which  we 
have  adverted,  we  do  not  wish  to  be  under- 
stood as  holding  that  an  examination  of  the 
books  of  a  corporation,  if  duly  authorized 
by  act  of  Congress,  would  constitute  an  un- 
reasonable search  and  seizure  within  the  4th 
Amendment. 

But  thit  ohjeetwt  to  tA«  •uBpoma  does 
not  go  to  the  validity  of  th«  order  rtmand- 
ing  the  ptttttoner,  which  it,  therefore,  of- 
firmad. 


Oox.  Tiui, 

l£r.  Justice  HmIm.  eoncurrlnft 
I  concur  entirely  in  what  is  aald  in  th«  J^ 
opioion  of  tiie  oourt*  in  reference  to  the  • 
powers  and  functions  of  the  grand  jury  and 
as  to  the  scope  of  the  5th  Amendment  of  the 
Constitution;  I  concur  also  in  the  affirm- 
ance of  the  judgment:  hut  must  withhold  my 
assent  to  some  of  the  views  expressed  in  the 
opinion.  It  seems  to  me  that  the  witness 
was  not  entitled  to  assert,  as  a  reason  for 
not  ob^ing  the  order  of  the  court,  that  the 
subpwna  duces  teoum  was  an  infringement 
of  the  4th  Amendment,  which  declares  that 
"the  right  of  the  people  to  be  secure  in  their 
pergone,  houses,  paper,  and  effects,  against 
unreasonable  searches  and  seizures,  shall  not 
be  violated,  and  no  warrants  shall  issue  but 
upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the 
place  to  be  seanhed,  and  the  persons  or 
things  to  be  seized,"  It  may  be,  I  am  In- 
clined to  think,  as  a  matter  of  procedure 
and  practice,  that  the  subpiena  ducea  teoum 
was  too  broad  and  indeQnite.  But  the  ao- 
tion  of  the  court  in  that  regard  was,  at  the 
utmost,  only  error,  and  that  error  did  not 
affect  its  jurisdiction  to  make  the  order,  nor 
authorize  the  witness  —  whose  personal 
rights,  let  it  be  observed,  were  in  nowise  la- 
volved  in  the  pending  Inquiry — to  refuse  com' 
pliance  with  the  subpcena,  upon  the  ground 
that  it  involved  an  unreasonable  search  and 
seizure  of  the  books,  papers,  and  records  of 
Uie  corporation  whose  conduct,  so  far  as  It 
re1at«d  to  the  Sherman  antitrust  act,  was 
the  subject  of  the  examination.  It  was  not 
his  privilc^  to  stand  between  the  corpora* 
tion  and  the  government  in  the  Investigation 
before  the  grand  jury.  In  my  opioion,  a 
corporation — "an  artificial  being,  invisibly 
intangible,  and  existing  only  in  contempla* 
tion  of  law" — cannot  claim  the  immunity 
given  by  the  4th  Amendment;  for  it  Is  not  a 
part  of  the  "people,"  within  the  meaning  of 
that  Amendment.  Not  is  it  embraced  by  the 
word  "persons"  In  the  Amendment.  If  » 
contrary  view  obtains,  the  power  of  the 
government,  by  Its  representatives,  to  look 
into  the  books,  records,  and  papers  of  a  cor- 
poration of  its  own  crcatio^i,  to  ascertain 
whether  that  corporation  has  obeyed  or  is 
defying  the  law,  will  be  greatly  curtailed,  If 
not  destroyed.  If  a  corporation,  when  its 
affairs  are  under  examination  by  a  grand  • 
jurj*proceeding  in  its  work  under  the  ordera  • 
of  the  court,  can  plead  the  immunity  given 
by  the  4th  Amendment  against  unreost^able 
searches  and  seizures,  may  it  not  equally  re- 
ly upon  that  Amendment  to  protect  it  even 
against  a  statute  authorizing  or  directing 
the  examination  by  the  agents  of  the  gov- 
ernment creating  it,  of  its  papers,  docu- 
ments, and  records,  unless  they  specify  the 
particular  papers,  documents,  and  records  to 
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be  daminedT  If  the  order  of  the  court  be- 
low is  to  be  deemed  invalid  aa  an  unreason- 
able  search  and  selzare  of  the  papers,  books, 
mad  records  of  tlip  corporation,  coitid  it  be 
deemed  v«]Id  If  mad*  onder  the  expreaa  m- 
thoritj  of  nn  not  of  CongroasT  CongresK 
could  not,  any  more  than  a  court,  authorize 
an  unreasonable  seiiure  or  search  in  viola- 
tion of  the  4th  Amendment.  In  my  judg- 
ment nhen  a  grand  jury,  seeking,  in  the  din- 
charge  of  its  public  duties,  to  ascertain 
whether  a  corporation  has  violated  the  law 
In  any  parUcuIar,  requires  the  production  of 
the  books,  papers,  and  records  of  such  cor- 
poration, no  officer  of  that  corporation  can 
rightfully  TCfnse,  when  ordered  to  do  so  bj' 
the  court,  to  produce  anch  books,  papers, 
and  records  in  his  oOlcial  custody,  npon  the 
ground  simply  that  the  order  was,  as  to  the 
eorporation,  an  unreasonable  search  and 
•eiinre  within  the  meaning  of  the  4tb 
Amendment. 

Mr.  Justice  MeKouu^  concurring: 
I  concur  In  the  Judgment,  but  not  in  all 
the  proposititnis  declared  by  the  court.  I 
think  the  snbpona  Is  sufficiently  definite. 
The  charge  pending  was  a  violation  of  the 
antitrust  act  ol  IBOO.  [Sfl  Stat,  at  L.  200, 
chap.  847,  U.  8.  Comp.  Stat.  1001,  p.  3200.J 
Hie  documents  and  papera  sought  were  the 
understandings  and  agreements  of  the  ac- 
cused companies.  That  tbe  documents  com- 
manded were  many  or  evidenced  transao- 
tlms  occurring  through  a  period  of  time  are 
not  dronmstaneea  fatal  to  the  validity  of 
the  aubptcna.  If  there  was  a  violation  of 
the  antitrust  act.  that  is,  combinations  in 
restraint  of  iTade,  It  would  be  probably  evi 
deneed  by  formal  agreements,  but  it  might 
B  also  be  evidenced  or  its  transactions  alluded 
•  to  in*telegrams  and  letters  sent  during  the 
time  the  combination  operated.  Each  tele- 
gram, each  letter,  would  ctmtributo  proof, 
and  therefore  material  testimony.  Why, 
then,  should  they  not  be  produced  I  What 
answer  is  given!  It  Is  s^d  the  subpiEna  ie 
tantamount  to  requiring  all  the  books, 
papers,  and  documents  found  in  tbe  office  of 
the  MacAndrews  ft  Forbes  Company,  and  an 
embarrassment  is  conjectured  aa  a  result  to 
Its  business.  These,  then,  I  assume,  are  the 
detrimental  consequences  that  will  be 
produced  t^  obedience  to  the  subptena.  If 
auch  consequences  could  be  granted,  tbey  are 
not  fatal  to  the  subptena.  But  they  may 
be  denied.  There  can  be,  at  most,  but 
a  temporary  use  of  the  books,  and  fhis 
can  be  accommodated  to  the  convenience  of 
parties.  It  is  matter  for  the  court,  and 
we  cannot  eaaume  that  the  court  will  fail 
of  consideration  for  the  interest  of  parties, 
or  subject  them  to  more  inconvenience  than 
the  demands  of  justice  may  requir*. 


I  cannot  tbink  that  the  ei 
tioned  are  Important  or  necessary  to  the  a 
gument.  A  more  serious  matter  Is  the  ap- 
plication of  the  4th  Amendment  of  the  Coth 
stitution  of  the  United  States. 

It  Is  said  "a  search  implies  a  quest  by 
an  officer  of  the  law;  a  seizure  contemplate* 
a  forcible  dispossession  of  the  owner." 
Kothlng  can  be  more  direct  and  plain;  noth- 
ing more  expressive  to  distinguish  a  sub- 
psns  from  a  search  warrant.  Can  a  sub- 
pcma  lose  this  essential  distinction  from  a 
search  warrant  by  the  generality  or  special- 
ity of  its  termsT  I  think  not.  The  dis- 
tinction is  based  upon  what  is  anthoriEed  or 
directed  to  be  done, — not  upon  the  form  of 
words  by  which  the  authority  or  command  is 
given.  "The  quest  of  an  officer"  acts  upon 
the  things  themselves, — may  be  secret,  in- 
trusive, accompanied  by  foroe.  The  service 
of  a  subptEna  is  but  the  delivery  of  a  paper 
to  a  party, — is  open  and  attoveboard.  There 
is  no  element  of  trespass  or  force  in  It.  It 
does  not  disturb  the  posseasion  of  proper^. 
It  cannot  be  Anally  enforced  except  after 
challenge,  and  a  Judgment  of  the  court  upon 
the  challenge.  This  is  a  safeguard  against 
abuse  the  same  as  it  is  of  other  processes  of  j 
the*law;  and  it  Is  all  that  can  be  allowed  • 
without  serious  embarrassment  to  the  ad- 
ministration of  Justice.  Of  course,  It  con- 
strains the  will  of  parties,  subjects  their 
property  to  the  uses  of  proof.  But  we  are 
surely  not  prepared  to  say  that  such  use* 
are  unreasonable,  or  are  sacriSces  which 
the  law  may  not  demand. 

However,  I  may  apprehend  consequences 
that  the  opinion  does  not  intend.  It  seems 
to  be  admitted  that  many,  if  not  all,  of  th* 
documents  may  ultimately  be  required,  but 
it  is  said,  "some  necessity  should  be  shown, 
either  from  an  examination  of  tbe  witnesses 
orally,  or  from  the  known  transactions  of 
these  companies  with  the  other  companies 
implicated,  or  some  evidence  of  their  mat«- 
riality  produced,  to  Justify  an  order  for 
the  production."  This  intimates  a  differ- 
ent objection  to  the  order  of  the  oourt  than 
the  generality  of  the  subpiena,  and,  if  good 
at  all,  would  b*  good  even  though  few  in- 
stead of  many  documents  had  been  required 
or  described  ever  so  speeiBcally.  I  am  con- 
strained to  dissent  from  it  The  material- 
ity of  his  testimony  is  not  open  to  a  witness 
to  determine,  and  the  order  of  proof  is  for 
the  court.  Besides,  if  a  grand  jury  may 
inveatigate  without  specific  charge,  may  In- 
vestigate upon  the  suggestion  of  one  of  it* 
members,  must  it  demonstrate  the  material- 
ity of  every  piece  of  testimony  it  calls  for 
before  it  can  require  the  testimonyl  So 
limit  the  power  of  a  grand  jury  and  yon 
may  make  it  impotent  in  eases  where  U 
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But  what  does  the  racord  showT  It  ahowii 
that  Hale  refused  to  give  the  testlmon; 
that,  Oiia  court  Ba^e,  should  have  preceded 
the  order  under  review.  He  refused  to  an- 
iwer  what  the  buiin«BB  of  the  MacAndrew 
ft  Forbes  Company  was,  or  where  ita  office 
waB,  or  whether  there  was  an  agreement 
with  the  company  and  the  American  Tobacco 
Company  in  rf^rd  to  the  produots  of  their 
respective  buainessea,  or  whether  ttie  cam- 
pan  j  he  represented  lold  its  products 
throiiglioiit  the  United  Statu.  The  ground 
of  refusal  was  tliat  there  wae  no  legal  war- 
8  rant  or  authority  for  his  examination, — 
*  not  tliat  the  documents  oi*teBtimouy  was  not 
material,  or  not  shown  to  h«  material.  Be- 
sides, after  objection  made  to  the  laying  of  a 
foundation,  complaint  cannot  be  made  that 
no  foundatioD  was  laid.  And  it  seems  to  be 
Ml  afterthought  in  the  proceedings  on  habeas 
corpus  that  the  ground  objection  to  exam- 
ination did  not  KEclusively  refer  to  the  want 
of  power  in  the  grand  jury. 

By  virtue  of  its  dominion  over  inter- 
state commeree  Congreea  lias  power,  the 
opinion  of  the  court  asserts,  over  corpora- 
tions engaged  in  tluit  commerce.  And  the 
power  is  the  same  as  if  the  eorporationa  had 
Iwen  created  by  Congreea.  And  yet  it  is  said 
to  be  a  power  subject  to  the  limitation  of 
the  4th   Amoidment.    To  this   I   am   not 


wubpcerw  duoex  teoum  and  a  search  warrant, 
and,  it  may  be,  the  case  at  bar  demajkdt  from 
me  no  expression  of  opinion  of  the  4th 
Amendment.  And  I  am  mindful,  too,  of  the 
reservation  in  the  opinion  of  the  court  of  the 
power  of  Congress  to  require  by  direct  leg- 
islation the  fullest  disclosures  of  their  af- 
fairs from  eorporationa  ei^aged  In  Inter- 
state commerce.  While  recognizing  this 
may  be  true,  and,  that  until  suoh  power  is 
exercised,  there  may  be  reasons  for  holding 
that  corporations  are  entitled  to  the  protec- 
tion of  the  4th  Amendment,  there  are  rea- 
sons against  the  contention,  and  I  wish  to 
guard  against  any  actltm  which  would  pre- 
clude against  their  consideration  in  eases 
where  the  4t)i  Amendment  may  be  a  more 
determining  factor  than  it  is  in  the  caae 
at  bar.  There  are  certainly  strong  rea- 
sons for  the  contention  that,  if  corpo- 
rations cannot  plead  the  immunity  of 
the  5th  Amendment,  they  cannot  plead 
the  immuuit;  of  the  4th  Amendment.  The 
protection  of  both  amendments,  it  ean  I>e 
cotitenilcd.  ia  against  the  compulsory  pro- 
duction of  evidence  to  be  used  in  criminal 
trinU.  Such  narraDts  are  u*ed  in  aid  of 
puDUc  prosecutions  iCooley,  Const.  Llm., 
eth  ed.  364),  and  In  Boyd  v.  Vnited  BtatM, 


lie  U.  S.  BIS,  Zg  li.  ed.  74«,  «  Sup.  Cb 
Rep.  G24,  a  relation  between  the  4th  Amenct 
ment  and  the  Sth  Amendment  was  declared. 
It  was  aaid  the  amendments  throw  great 
light  (»  each  other,  "for  the  'unreasonable  JJ 
searches  and  seiEures'*  condemned  in  the  4th  ■ 
Amendment  are  almost  always  made  for  the 
purpose  of  oompelling  a  man  to  give  evi- 
dence against  himself,  which,  in  criminal 
cases,  is  condemned  in  the  Sth  Amendment^ 
and  compelling  a  man  'in  a  criminal  case  to 
tie  a  wit^iess  against  himself,'  wtiich  is  eon* 
demned  in  the  Gth  Amendment,  throws 
light  on  tlie  question  as  to  what  la  an  'un> 
reasonable  search  and  seieure'  witliln  the 
meaning  of  the  4Ui  Amendment.  And  we 
liave  tieen  unable  to  perceive  tliat  the  sei' 
lure  of  a  man's  private  books  and  papers,  ta 
be  used  in  evidence  against  him,  Is  substan- 
tially different  from  compelling  him  to  be  a 
witness  against  himself."  Boyd  v.  Vnitad 
States  is  still  recognized,  and  it  its  reaaca- 
ing  remains  unimpaired,  and  the  purpoe* 
and  eflect  of  the  4th  Amendment  receives 
illumination  from  the  Gth,  or,  to  expreaa 
the  idea  differently,  if  the  amendment*  are 
the  oomplements  of  each  other,  directed 
against  the  different  ways  by  which  a  man's 
immunity  from  giving  evidenoe  against  him- 
self may  he  violated,  it  would  seem  a  stionft 
if  not  an  inevitable,  oonclusion,  that,  if  cor- 
porations have  not  such  immunity,  they 
can  no  more  claim  the  protection  of  the  4Ui 
Amendment  than  they  can  of  the  6th. 

Ur.  Justice  Brewer,  dissenting: 

With  what  Is  said  in  the  opinion  of  Oit 
court  of  the  necessity  of  a  "charge,"  with 
the  proposition  that  the  immuni^  granted 
by  the  Federal  statute  is  sufficient  proteo- 
tlon  against  both  the  nation  and  the  several 
states,  with  the  holding  that  the  protection 
accorded  by  the  Sth  Amendment  to  the  Con- 
stitution is  personal  to  the  individual,  and 
does  not  extend  to  an  agent  of  an  individual, 
or  justify  such  agent  in  refusing  to  give 
testimony  incriminating  his  prineipa),  ant 
also  that  the  tabpmna  duoet  Ucum  cannot  b« 
sustained,  I  fully  agree. 

Further,  I  desire  to  emphasize  certain 
truths  which  In  this  and  other  cases  decided 
to-day  seem  to  be  ignored  or  depreciated. 
The  immunities  and  protection  of  articles  4,  ^ 
5,  and  I4*of  the  amendments  to  the  Federal  ■ 
Constitution  are  available  to  a  corporation 
so  far  ae,  in  the  nature  of  things,  they  are 
applicable.  Ita  property  may  not  )>e  taken 
for  public  use  without  just  compeneation. 
It  cannot  he  subjected  to  unreasonable 
searches  and  seizures.  It  cannot  be  de- 
prived of  life  or  proper^  without  due  pr» 
cess  of  law. 

It  may  be  well  te  compare  the  yrorda  at 
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dsMiiptlon  In  utlolM  4  and  S  witli  thoM 
fa  krtide  U: 

"Artiel*  4.  The  right  ol  the  people  to  b« 
weure  in  their  perBoni,  houMs,  paper,  and 
■ffaets,  agaiiut  unreeKmable  Beajchea  and 
•elmres,  shall  not  be  Tiolated,  and  no  war- 
rant* shall  isBue  but  upon  probable  oause, 
supported  bj  oath  or  Urination,  and  par- 
ticularly describing  the  place  to  be  seardied, 
■ad  the  persona  or  things  to  be  seiMd. 

"Article  6.  No  person  .  ,  ,  ahall  be 
compelled  in  any  criminal  oaoe  to  be  a  wit- 
ness against  himself,  nor  to  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law;  nor  shall  private  property  be  taken 
for  public  use,  without  just  aompCDsatian." 

"Article  14.  Nor  shall  any  state  deprive 
•ny  person  of  life,  liberty,  or  property  with- 
out due  process  of  law;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
taction  of  the  laws." 

In  jSanta  Otara  Covnty  t.  8outh»m  P.  B. 
Co.  118  U.  S.  394,  3B6,  30  L.  ed.  118,  a  Sup. 
Ct  Rep.  1132,  Mr.  Chief  Justice  WaiU  said: 

"The  court  does  not  wish  to  hear  argu- 
ment on  the  question  whether  the  provision 
ill  the  14th  Ainendment  to  the  Constitution, 
which  forbids  a  state  to  daily  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws,  applies  to  these  ooiporationa. 
We  are  all  of  opinion  that  it  does." 

See  also  Pembina  OonaoE.  jSilvm-  Min.  d 
Vill.  Co.  -r.  PeTHiaylvania,  126  U.  S.  ISl,  31 
Lt  ed.  G5D,  8  Inters.  Com.  Rep.  24,  8  Sup. 
Ct  Bep.  737;  Jfissouri  P.  R.  Co.  t.  Maokey, 
127  U.  3.  206,  32  L.  ed.  lOT,  8  Sup.  Ct.  Bep. 
IISI;  UinneapoUB  A  St.  L.  B.  Co.  v.  Bask- 
loith.  129  U.  S.  26,  32  L.  ed.  686,  D  Sup. 
Ct.  Rep.  207 ;  Charlotte,  C.  A  A.  R.  Co.  r. 
Gibbea,  142  U.  S.  38S,  36  L.  ed.  1061,  12 
Bup.  Ct.  Rep.  266;  Monongahela  Hao.  Co. 
*.  United  Statee,  148  U.  5.  312,  37  L.  ed. 
403,  13  Bup.  Ct.  Rep.  622;  Oulf,  C.  A  8.  F. 
g  S.  Co.  T.  BJIt*,  106  U.  S.  160,  164,  41  L.  ed. 
•  SM,  007,  17  Sup.  CL  Rep.  2E6,*and  eases 
dted;  Chicago,  B.  i  Q.  B.  Co.  t.  Chioago, 
106  U.  8.  220,  41  L.  ed.  979,  17  8a^  Ct 
Bap.  S81. 

These  dedstona  were  ooder  the  14th 
Amendment;  but  if  the  word  "person"  in 
that  amanihneat  indudea  corporations,  it 
alao  indudes  corporations  when  used  in 
the  4th  and  5th  Amendments. 

By  the  4th  Amendment  the  "people"  are 
guaranteed  prot«etion  against  unreasonable 
•earchas  and  seizure*.  "Citizens,"  ia  a  de- 
seriptiTB  word;  no  broader,  to  aay  the  least, 
than  "people." 

As  repeatedly  held,  a  oorporatioc  is  a  dti- 
nn  of  a  state  for  purposes  of  jurisdiction  of 
Federal  courts,  and,  as  a  dtizen,  it  may 
looata  mining  daima  under  the  laws  of  the 
Unitad  States  ^UoEil^^ey  v.  Wheeler,  130 
U.  8.  630,  32  L.  ed.  1048,  9  Sup.  Ct  Rep. 


638)  and  Is  entltbd  to  the  benefit  of  tb» 
Indian  depredation  acts  lOmited  Btatee  t. 
Northwettem  Eitprta*  Stage,  A  Trantp.  Co, 
164  U.  6.  OSe,  41L.  ed.  699,  17  Sup.  Ct.  Rep. 
200).  Indeed,  It  Is  essentially  but  an  oa- 
Eociation  of  individuals,  to  which  is  given 
certain  rights  and  privileges,  and  in  which 
is  vested  the  legal  title.  The  benefldal 
ownership  is  in  the  individuals,  the  oorpora- 
tian  being  simply  an  instrumeptality  by 
which  the  powers  granted  to  these  associated 
individuals  may  be  exerdsed.  As  said  by 
Chief  Justice  Marshall  In  Providerux  Bank 
V.  BiUinge,  4  Pet  614,  602,  7  L.  ed.  939,  9501 
"The  great  object  of  on  incorporation  is 
to  bestow  the  character  and  properties  of 
individually  on  a  collective  and  changing 
body  of  men." 

I7nt(ed  States  r.  Amedy,  11  Wheat.  392, 
0  L.  ed.  602,  was  the  case  of  an  indictment 
under  an  act  of  Congress  for  destroying  a 
vessel  with  intent  to  prejudice  the  under- 
writers. The  act  of  Congress  declared  that 
"if  any  person  shall  .  .  .  wilfully  and 
corruptly  east  away  .  .  .  any  ship  or 
vessel  .  .  .  with  intent  or  design  to  pre- 
judice any  person  or  persons  that  hath  un> 
derwritten  or  shall  underwrite  any  policy," 
etc  [2  Stat  at  L.  290,  chap.  40,  |  2,  U.  S. 
Comp.  SUt  1901,  p.  3641.]  The  indictment 
charged  on  intent  to  defraud  an  incorporated 
insurance  company,  and  the  court  held  that 
a  corporation  is  a  person  within  the  mean^g 
of  the  act,  saying  (p.  412,  L.  ed.  p.  507)  i 

"The  misdiief  Intended  to  be  reached  by  J 
the  statute  is  the*Bame,  whether  it  respects  * 
private  or  corporate  persons.  That  corpo- 
rations are,  In  law,  for  civil  purposes,  deemed 
persons,  is  unquestionable.  And  the  dta- 
tion  from  2  Inst  736,  establishes  tfaat  they 
are  so  deemed  within  the  purview  of  penal 
statutes.  Lord  Coke,  there,  in  commeuting 
on  the  statute  of  31  EII&  chap.  7,  respecting 
the  erection  of  cottages,  where  the  word  used 
is,  'no  person  shall,'  etc.,  saya:  'This  extends 
as  well  to  persons  politic  and  Incorporate, 
as  to  natural  persons  whatsoever.' " 

Ndther  does  the  fact  that  a  corporation  ia 
engaged  in  the  interstate  commerce  in  any 
manner  ahridgs  the  protection  and  applica- 
ble immunities  accorded  by  the  amendments. 
The  corporation  of  which  the  petitioner  was 
an  officer  was  chartered  by  a  BtBte,_and  over 
it  the  general  government  has  no  more  con- 
trol than  over  an  individual  citizen  of  that 
state.  Its  power  to  regulate  commerce  does 
not  carry  with  it  a  right  to  dispense  with 
the  4th  and  Gth  Amendments,  to  unrea- 
sonably search  or  seize  the  papers  of  an  in- 
dividual or  corporation  engaged  in  such 
commerce,  or  deprive  him  or  it  of  any  im- 
munity or  protection  secured  by  either 
amendment. 

It  is  true  that  there  Is  a  power  of  super- 
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Tlaton  uid  liup«eUon  of  Um  luida  vork- 
ingi  of  >  oorporatinn,  bat  that  belonga  to 
tbo  creator  of  the  corporation.  If  a  state 
has  chartered  it,  the  power  la  lodged  in  the 
atate.  If  the  nation,  then  in  the  nation 
and  it  cannot  be  exercised  by  any  other  au 
thorit;.  It  Is  in  the  nature  of  the  power  of 
Tiaitation. 

In  Angell  &  Amea  on  Corporationa,  9tl 
■rf.,  chap,  10,  S5  684,  685,  the  authors  eay; 

"To  render  the  cbartera  or  eonatitutions, 
ordinances  and  bj-laws  of  eorporationa  of 
perfect  obligation,  and  generally  to  main- 
tain their  peace  and  good  government,  these 
iMdies  are  aubject  to  visitation;  or,  in 
otiier  words,  to  the  inapection  and  control  of 
tribunals  recognized  by  the  lava  of  the  land. 
Civil  corporations  are  visited  by  the  govern- 
ment  itself,  through  the  medium  of  the 
courts  of  justice;  but  the  internal  affairs 
of  ecclesiastical  and  eleemosynary  corpora- 
tions  are,  in  general,  inspected  and  con- 
D  trolled  by  a  private  visitor.  .  .  ■ 
*  '"In  this  country,  where  there  is  no  in- 
dividual founder  or  donor,  the  l^slature 
are  the  visitors  of  all  corporations  founded 
by  them  for  public  purposes,  and  may  di- 
rect judicial  proceedings  against  them  for 
abuse  or  n^lects  which,  at  common  law, 
would  cause  a  forfeiture  of  their  chartera." 

The  matter  is  discussed  in  Blackfltone*s 
Commentaries,  in  par.  3,  ehap.  IB,  bk.  I, 
and  he  says: 

"I  proceed,  therefore,  next  to  Inquire,  bow 
these  corporations  may  be  visited.  For  cor- 
jrorations  being  composed  of  individuals, 
aubject  to  human  fTaiitiea,  are  liable,  as 
well  as  private  persona,  to  deviate  from  the 
«nd  of  their  institution.  And  for  that  r«a- 
son  the  law  has  provided  proper  persona  to 
visit,  inquire  into,  and  correct  all  irregn- 
tarltiea  that  arise  in  luch  corporatloDS, 
«ither  sole  or  aggregate  and  whether  eo- 
clesiastical,  civil,  or  eleemosynary." 

And  in  respect  to  civil  eorporationa  be 
adds,  same  paragraph  and  chapter   (*TB2) : 

"The  law  having  by  Immemorial  usage  ap- 
pointed them  to  be  visited  and  Inspected 
by  the  King,  their  founder.  In  His  Majesty's 
Court  of  King's  Bench,  according  to  the 
rules  of  the  common  law,  they  ought  not 
to  be  visited  elsewhere,  or  by  any  other  au- 
thority." 

In  2  Kent,  Com.  *300,  the  author  says; 
The  visitation  of  civil  corporations  is  by 
the  government  itself,  through  the  medium 
of  the  courts  of  justice." 

In  Amherst  Academy  v.  OomU,  8  Pick. 
42T,  433,  IT  Am.  Dec  387,  it  was  held  that: 

"Without  doubt  the  legislature  are  the 
visitors  of  all  corporations  founded  by  them 
for  public  purposes,  where  there  Is  no  indi- 
vidual founder  or  donor,  and  may  direct  ju- 
dicial procesB  agalnat  them  for  abusei  or ' 


nq[leets  wbleh  by  common  law  wonid  causa  m 
lorfeltura  of  their  chart«ra," 

The  right  of  visitation  Is  for  the  pnrpoaa 
of  control  and  to  see  that  the  corporation 
keeps  within  the  limits  of  ita  powero.  H 
would  be  strange  If  a  corporation  doing  bnsl- 
nesB  in  a  dozen  Btat«s  was  subject  to  tha  « 
viaitation  of  eadi  of  those  states,  and*aem>  • 
pelled  to  regulate  its  actiona  according  to 
the  judgments — perhaps  the  conflicting 
judgments — of  the  several  legislatures.  The 
fact  that  a  state  oorporation  may  engaga 
in  business  which  is  within  the  general  reg- 
ulating power  of  tha  national  government 
does  not  give  to  Congress  any  right  of  vis- 
itation or  of  any  power  to  dispenae  with  tha 
Immunities  and  protection  of  the  4th  and 
6th  Amendments.  The  national  government 
has  jurisdiction  over  crimes  committed 
within  ita  special  territorial  limita.  Can 
It  dispense  In  such  eaaes  with  these  immunl- 
tiea  and  protections  T  No  more  can  It  do  as 
in  respect  to  the  acta  and  conduct  of  tndl- 
vldnals  coming  within  Ita  regulating  powor. 
It  has  the  same  control  over  commerce  with 
foreign  nations  as  over  that  between  tha 
sUtes.  Bojfd  V.  United  Btatf,  US  U.  S, 
8ie,  29  L.  ed.  T46,  ft  Sup.  Ct.  Bep.  S24, 
arose  under  the  revenne  acta,  and  the  appll> 
eabillty  of  the  4th  and  6th  Amendments 
was  sustained.  In  that  ease  b  an  elaborata 
opinion  by  Hr.  Juatice  Bradley,  speaking 
for  the  ooart,  in  which  the  origin  of  the  4th 
and  Gth  Amendments  la  discussed,  their  t» 
lationihip  to  each  other  shown,  and  ths 
necessity  of  a  constant  adherence  to  tha 
underlying  thought  of  protection  expreaaad 
in  them  strenuously  Insisted  upon.  I  quota 
hii  words  (p.  630,  L.  od.  p.  752,  Bup.  Ct. 
Bep.  p.  S3S) : 

"It  may  be  that  It  [the  proceeding  la 
question]  is  the  obnoxious  thing  In  ita  mild- 
est and  least  repulsive  form;  but  illegiti- 
mate and  unconstitutional  praeUoea  get 
their  first  footing  In  that  way;  namely,  by 
silent  approaches  and  alight  dovlatlona  from 
legal  modes  of  procedure.  This  con  only 
be  obviated  by  adhering  to  the  rule  that 
constitutional  provisiona  for  the  security 
of  person  and  property  should  be  liberally 
construed.  A  close  and  literal  construe 
tlon  deprives  them  of  halt  their  efflca«y, 
and  leads  to  gradual  depreciation  of  tba 
right,  as  if  it  consisted  more  In  sound  than 
in  si^stance.  It  Is  the  duty  of  courta  to  ba 
watchful  for  the  constitutional  rights  of  the 
citizens,  and  against  any  stealthy  encroach* 
menta  thereon.  Their  motto  should  be  obat« 
prineipti*." 

Finally,  as  tha  fuBpcena  dtteaa  teeum  was 
the  initiatory  step  In  the  proceedings  befosa  • 
the  grand  jury  against  this  petitIoner,*aa  • 
that  is  the  major  fact  In  those  proeeedlnga, 
and  as  it  Is  agreed  that  It  Is  not  sustainahk^ 
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IfnAT.THTKtt  t.  HENKEL. 


It  seems  to  me  thftt  the  order  adjudicating 
bim  in  contempt  sbould  be  set  sside,  and 
this  notwithstanding  that  nibeequentlj  he 
improperly  refused  to  answer  certain  quas- 

The  case  is  not  parallel  to  tliat  of  an  in- 
dictment in  two  counts  upon  which  a  general 
Judgment  is  entered,  and  one  of  which 
counts  is  held  good  and  the  other  bad,  for  • 
writ  of  habeas  corpus  is  not  a  «rit  of  er- 
n>r,  and  the  order  to  be  entered  thereon  Is 
for  a  discharge  or  n  remand  to  custody.  If 
•  discharge  is  ordered,  no  punishment  can 
W  Inflicted  under  the  judgment  as  rendered; 
and  if  a  new  prosecution  is  instituted  con- 
taining the  gi>od  count,  a  plea  of  former 
•onviction  will  be  a  full  defense.  But  in 
the  ease  at  bar  an  order  for  a  discharge 
will  have  no  such  result.  The  habeas  cor- 
pus statute  <KeT.  Stat.  J  7S1,  U.  S.  Comp. 
Stat.  ISOl,  p.  SD4)  provides  that  "the  court 
or  justice  or  judge  shall  prooeed  in  a  sum- 
mary way  ...  to  dispose  of  the  party 
as  law  and  justice  requira."  Justice  re- 
quires that  he  should  not  be  subjected  to  the 
•osta  of  this  habeas  corpus  proceeding,  i 
punished  for  contempt,  when  be  was  fully 
justified  in  disregarding  the  principal  de- 
mand made  upon  him. 

The  order  of  the  circuit  court  should  be 
lareraed  and  the  case  remanded  with  In- 
structions to  discharge  the  petitioner,  leav- 
li^  to  the  grand  jury  the  right  to  initiate 
new  prooeedinge  not  subject  to  the  objections 
tethls. 

I  ara  authorized  to  say  that  the  CniSF 
Justice  concurs  in  these  views. 


an  u.  s.  M) 

WIIXUH  H.  McAIJSTEB,  Appt., 


ff  Itneaaea  —  aelf- Inert  lalnstlou  —  prl-vl- 
leKC  (■  pcraOBBl.— Tbe  prlTlleie  sgslnsi 
■eU-tnerlmlnatlon  aSarded  br  D.  fl.  ConsL, 
Oth  Amendment,  Is  pareir  personal  to  " 
witness,  and  be  csnnot  clslm  the  prlvtlege 
of  another  person  or  of  the  corporation  of 
wblcb  bs  Is  an  oScer  or  emploree,* 


[No.  3il.] 


APPEAL  from  the  CSrcuIt  Court  of  the 
United  SUtes  for  the  Southern  Dls- 
Wot  of  New  York  to  review  an  order  dis> 
cfaarBing  a  writ  of  habeas  corpus  to  Inquire 

■Bd.    Note. — For   cues    In   point,    sss  roL    10, 
Oat.  Dl«.  WItnSBiM,  ft  tSS-UW. 

26  8.  a— 25 


Into  a  oommltment  for  a  eontempt  1b  r*- 
fusing  to  testify  before  the  grand  jury  and 
produce  the  papers  and  docrnneots  called 
for  In  a  tubpcena  duoe*  teoum,  and  remand- 
ing the  petitioner  to  the  costody  of  the 
marshal.     Affirmed. 

The  facts  are  stated  In  the  opinion. 

lie**r».  De  Lanoer  Nlooll,  ^uniiM  P<ur- 
k«r,  and  JoJm  D.  Lindsay  for  appellant. 

iletsrt.  Hemrj  W.  Taft,  Felia  B.  Levg, 
and  attorney  General  Moody  for  appellee, 

Ur,  Justice  Brown,  delivered  the  opin- 
ion of  the  court: 

This  case  involves  many  of  the  questions 
already  passed  upon  in  the  opinion  In  Hole 

¥.  Henkel.  201  U.  S.  43,  50  L.  ed.  ,  26 

Sup.  Ct.  Kep.  370,  differing  fnun  that  ease, 
however,  in  two  important  particulars: 
First,  in  the  fact  that  there  was  a  com- 
plaint and  charge  made  on  behalf  of  the 
United  States  agsinst  the  American  To- 
bacco Company  and  the  Imperial  Tobacco 
Company  under  the  so-called  Sherman  act, 
and  second,  that  the  aubpcsna  pointed  out 
the  particular  writings  sought  for  (three 
agreements),  giving  in  each  case  the  dat^  g 
the  names  of*the  parties,  and.  In  one  In-  * 
stance,  a  suggestion  of  the  contents. 

The  witness  McAltster,  who  was  eecre- 
tary  and  a  director  of  the  American  n>- 
bacoo  Company,  refused  to  answer  or  pr> 
duce  the  documents  for  practically  the  sama 
reasons  assigned  by  the  appellant  Hale; 
demanding  to  be  advised  what  the  suit  or 
proceeding  was  and  to  be  furnished  with 
a  copy  of  the  proposed  indictment.  A  copy 
of  one  of  the  agreements  with  three  English 
companies  and  certified  by  the  Consul  Gm- 
eral  of  the  Unitad  States  is  contained  ia 
the  record. 

For  reasons  already  partly  set  forth,  m 
think  that  the  immunity  provided  by  the 
5th  Amendment  against  self-incrimlnaUon 
is  personal  to  the  witness  himself,  and  that 
he  cannot  set  up  the  privilc^  of  another 
person  or  of  a  corporation  as  an  excnsa 
for  a  refuaal  to  answer;  in  other  words, 
tlie  privilege  is  that  of  the  witness  him- 
self, and  not  that  of  the  party  on  trial. 
The  authorities  are  practically  uniform  on 
this  point.  Com.  v.  SItaw,  i  Cush.  694,  fiO 
Am.  Dec.  813;  State  v.  Wentieortk,  65  Me. 
234,  241.  20  Am.  Rep.  888;  Ea  parte  Rey- 
rtoJda,  16  Con,  C.  C.  108,  IIB.  In  ffeui 
York  L.  Int.  Oo.  t.  People,  196  111.  430, 
63  N.  G.  204,  the  privil^e  was  claimed 
by  a  corporation,  but  the  agent  of  an  in* 
auronce  company  was  permitted  to  testify 
in  a  suit  for  Uie  recovery  of  a  atatutoij 
penntty  to  facts  showing  the  performance 
hy  the  corporation  of  the  act  prohibited. 
Indeed,  the  authorities  are  numerous  to  the 
eUeet  that  an  officer  of  a  oorporation  eaanot 
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Mt  up  the  prirflf^  of  a  Mrpontioa  h 
■galiut  hia  testimony  or  Um  prodncUon  of 
their  books. 

Tbe  queationa  are  the  B»me  M  thaw  In- 
rolred  in  the  Hale  Caae,  without  the  ob- 
jectionable feature  of  the  eubpcena,  and  t\e 
order  of  the  OwnAt  Court  fa,  tkertfore,  af- 
firmed. 


ATCHISON,  TOPEKA,  ft  SANTA  FE  RAIL- 
WAY COMPANY,  Rio  Grande,  Moilco, 
ft  Pacific  Railroad  Companj,  and  Silver 
Oitf,  Demln^  ft  Padflo  Railroad  Com- 
pany. 

Appeitl  from  territorial  ■npreme  eonrt 
— JarladlotlonBl  ■noitiit.^rbal  part  at 
a  jodgnunt  of  a  territorial  dlitrlct  court.  In 
(BTor  ol  plalDtlff  In  an  action  to  recorer 
taiea,  which  was  dlaallowed  by  tlie  Judgment 
ot  the  territorial  supreniB  court,  reveraing  the 
Jndgment  below  except  as  to  an  Item  which 
was  not  contetted,  li  the  "matter  In  dispute," 
within  the  meaolnE  ot  the  act  of  Mardi  3, 
ISSB  (2S  SUt.  at  L.  443,  chap.  3SS,  U.  S. 
Comp.  Stat  1901,  p.  BTZ),  protldlDg  for  ftp- 
PmIb  to  the  Bupreme  Conrt  of  the  United 
Btates  from  the  territorial  supreme  courts. 


[No.  182.] 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
judgment  affirming  In  part  a  judgment  ot 
the  District  Court  of  Grant  County,  in  that 
territory.  In  favor  of  the  territory.  In 
action  to  recover  taxes.  Diamieeed  be- 
cause tlie  jurisdictional  amount  was  not  in- 

See  same  ease  below,  11  N.  11  S6Q,  72 
Fac.  14. 

The  facts  are  stated  in  the  opinfon. 

Meaara.  Frank  W.  ClMmej  and  A.  E. 
Earllee  for  appellant 

Metsra.  Robert  DilhIkp,  B.  h.  Waldo, 
B.  E.  Twitchell,  and  Oardiiiv  Lathrop  for 
appellees. 

Mr.  Chief  Justice  lUler  delivered  the 
opinion  of  the  conrt  i 

The  territory  of  New  Mexico  commenced 
three  separate  actions  against  appellees,  re- 
spectively, in  the  district  eouit  of  Grant 
county.  New  Mexico,  to  recover  taxes  al- 
lied to  be  doe  on  a  levy  to  pay  wrtain 


Judgmsnta  against  the  county,  including*a  • 
particular  Item  of  1276.21,  arising  from  the 
increase  of  tke  valuation  of  the  property 
of  tlie  railroad  oompantea.  The  aggregate 
amount  claimed  vaa  $8,64S.4B,  with  interest 
at  the  rata  of  SG  per  cent  per  annum.  The 
eases  were  consolidated  and  submitted  to 
the  district  court  on  an  agreed  statement  of 
facts  with  exhibits  attached,  a  jury  being 
waived,  and  resulted  in  a  judgment,  Octo- 
ber 8,  1002,  lor  $6,156.71  with  interest  at 
6  per  cent  per  annum.  This  included  tha 
$276.21  with  interesL  Appellees  sued  out 
writs  of  error  from  the  supreme  court  of 
the  territoiy.  No  cross  writ  of  error  was 
brought  and  no  eroe*  errors  were  assigned. 
In  the  supreme  court  the  item  of  $276.21 
with  Interest  was  not  contested.  FebruaTy 
26,  1903,  the  supreme  court  annotmced  its 
conclusion  that  the  judgment  be  reversed, 
but  as  tha  item  of  $276.21  was  not  conteated, 
rendered  jndgment  for  that  amount,  thereby 
rejecting  the  snm  of  M.SSO.GO  of  the  judg- 
ment below,  that  sum  with  interest  at  6 
per  cent  amounting  to  less  than  $5,000  on 
that  date.  11  N.  H.  669,  72  Pac.  14.  From 
the  judgment  so  rendered  the  territory  pree- 
ecuted  an  appeal  to  this  court,  under  tb« 
art  of  Congress  in  that  behalf,  January  17, 
1905,  and  prayed  in  its  assignment  of  er- 
rors that  the  judgment  of  the  supreme  court 
be  reversed  and  set  aside,  and  the  cause  be 
"remanded  to  said  supreme  court,  with  di- 
rections to  'affirm  the  judgment  ot  the  dis- 
trict court  of  Grant  county."  The  appeal 
was  heard  in  this  court  on  January  E6, 
II106,  and  on  that  day  appellant  filed  an  ad- 
ditional assignment  of  errors  to  the  effect 
that  the  supreme  court  of  New  Mexico  erred 
in  failing  to  hold  that  appellant  was  en- 
titled to  interest  at  the  rate  of  25  per  cent 
per  annum  from  October  B,  1902.  But  the 
judgment  of  the  district  court  gave  interest 
at  6  per  cent,  and,  as  before  stated,  the 
territory  did  not  complain  of  that  judgment 
as  rendered. 

By  the  act  of  Mardi  3,  1885  (23  Stat,  at 
L.  443,  chap.  36B,  U.  S.  Comp.  Stat.  1901, 
p.  572),  no  appeal  or  writ  of  error  could  be 
allowed  from  any  judgment  or  decree  of 
the  territorial  supreme  courts,  with  certain 
exceptions  not  material  here,  "unless  the  ^ 
matter  in  dispute,  exclusive  of  costs, *dhall  ■ 
exceed  the  sum  of  Sve  thousand  dollars." 
The  matter  tn  disputo  here  was  that  part 
of  the  judgment  of  Uie  district  court  which 
was  disallowed  by  the  supreme  court,  and 
that  was  less  than  fiva  thousand  dollars. 

Appeal  dinniste^ 
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GALEBFOWEES. 

■■  ParU:  IN  THE  UATTER  OF  THE 
COMMONWEALTH  OF  KENTUCET. 
PttMtmar. 

1  of  otra 
or  tin- 

puiellns  Jarora,  of  lar  eqtul  cItU  rl|hti 
•cenrad  to  an  accused  bj  tb*  FtdenI  Coo- 
•atntloii  or  laws,  doea  Dot,  onUaa  antborlEtd 
by  tin  itata  Conatltntlon  or  lawi,  aa  In- 
tarpraMd  br  It*  UltbMt  eoort  fin  tba  Hiht 
Is  nnwTO  a  criminal  proaaeatton  from  a 
atato  to  a  ITedenl  circuit  eonrt.  DDdar  D. 
B.  Her.  But  |  Ml,  V.  a  Comp.  BUt  IWl, 
KL  C20,  BZl,  antborlilDB  audi  ranoral  whan- 
arcr  tba  accQiad  la  denied,  or  eanaot  eotON* 
In  Ibe  judicial  tribanali  of  tba  attta,  aor 
rlgbt  aecared  to  Um  b7  an;  law  prorldlns 
for  the  equal  elvU  lifbta  of  cltlieni  of  tbg 
Dnited  States  or  of  all  pcnoDi  within  Ita 
JarladlctlOD.a 

S.  Error  to  alkl*  eoBrt— irhos  irrlt  mar 
ma  to  Interior  trlbawl^^  writ  ^ 
arror  will  Ita  from  tba  Sapiama  Court  of  tba 
Cnitad  Btataa  to  rarleir  the  flnal  Jodgmatit 
of  a  aabordlnate  atata  coort  danjlng  a  Fed- 
•ral  rlsht  ipcciattr  *«t  op 'or  claimed.  U, 
imder  tbe  local  law,  that  eonrt  U  tba  hlfb- 
•at  GOart  of  the  atata  entltlad  to  paaa  apon 
tach  claim  of  Fedaral  right.t 

••  B«noTBl  of  MBaoM— d«ml»l  of  «1t11 
rlskta.— Tbe  noniocosnitlon  tj  tba  atata 
couTta  ot  tba  valldltr  of  a  pardon  ple«aad 
In  bar  of  a  criminal  proaacatlon,  aren  If 
InTolTlDi  B  denial  ot  a  rlfbt  aacured  to  tba 
accaaed  tj  tba  Federal  Conatltntlon  or  lawa. 
doea  not  make  a  caaa  for  a  ramoT«t  ot  ancb 
eanaa  from  a  atata  to  a  Federal  elrcolt  eonrt, 
onder  C  B.  B«t.  Stat.  |  Ml,  autborlilnc 
aneb  rcmorate  wbenerer  tbe  ancnwd  l«  denied 
or  cannot  enforce  In  the  ]ndlclal  trlbimala  ot 
tha  atata  taj  rl(bt  aecared  to  bim  bj  an;  law 
proTtdlns  (or  tbe  equal  cItII  risbta  of  dtl- 
Mtu  ot  tba  United  BtatM,  ot  of  all  pwaaoa 
within  Ita  Jnrlsdlctloit. 

[Noa.  3BS,  16,  Origtnnl.] 
Vo.  393  tuimitied  January  St,  ISOB.     De- 
cided March  It,  laoe. 
Jlo.  IS,  Original,  argu«d  Jamiary  tt,  1908. 
Daoidai  Uareh  It,  1900. 

APPEAL  from  the  drenit  Cotirt  of  tha 
United  SUtes  for  the  Eutern  Dfstriet 
ot  Kentucky  to  review  an  order  grajitiiig  a 
writ  of  hsbeaa  corpua  in  aid  of  an  order 
Temoring  to  that  court  a  erimlnal  proaeeu- 
tkm  pending  in  the  Cirenit  Court  of  Soott 
Ootint?,  in  tliat  ttate.  R«venad  with  dl- 
netions  to  aet  aside  both  orders.    Also,  a 

PETITION  hj  the  Commonwealth  of  Ken- 
tucky for  a  writ  of  mandamus  to  compel 
tha  arcuit  Conrt  of  the  United  States  for 
tile  Eaaten  District  of  Kentucky  to  remand 
«  arlminol  proseeution  which  hod  been  re- 
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mond  to  that  emut  frtnn  tbe  Clroolt  Ooott 
of  Seott  Couatj,  In  that  atate,  and  to  n- 
storattieetutodraftha  a«euaed  to  the  «tat« 
antborltiao.    BuU  for  utaadamiu  modt  a^ 
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Statement  hf  Hr.  Jnatiee  Harlaai  et 

*  These  eaaea  arise  out  of  a  erimlnol  profr  * 
eamtion  begun  In  one  of  the  conrta  of  Kaur 
tueky,  and,  after  aereral  triata,  removed  on 
the  petition  of  the  accused,  Oalab  Powen, 
into  the  dreult  oourt  of  the  United  Statoi 
for  the  eoatem  district  of  Kentucky. 

Tba  priodpaj  qneetlon  to  be  detennined 
la  whether  the  pioeeentiOD  woa  remonUe 
from  the  etata  eourL 

After  referring  to  the  Indictment  and  to 
the  trsnafer  of  the  prcMoution  into  tbe  eir- 
milt  eonrt  of  tha  United  State*,  the  peUtioB 
for  lemoTol  alleged  that  the  aemiaed  woa 
within  the  jniladietlon  of  the  UnltM  Stotw 
and  of  the  eommonweoltli  of  Kantn<^;  that 
he  woa,  and  all  of  hie  life  bod  been,  •  dtinn 
ot  the  United  Staten,  and  «d  that  conunoif 
w«alth,  and  as  such  eitiun  waa  entitled  to 
enfoToe  in  the  judicial  tribnnole  of  Eentaekf,  ^ 
'an  the  trial  and  flnal  dlapooitioii  of  aoid  • 
proaeetttlon,  all  equal  ciTil  righta  and  equal 
prat«otion  ot  laws  semred  to  him  by  that 
part  of  Hie  Anuodmaat  prorlding  that  "no 
state  ihall  make  or  enforee  any  lav  iriddi 
shall  abridge  the  prlTilegea  or  fanmnnitiH  of 
dtlMns  of  the  United  SUtee;  nor  ihall  onjr 
itate  deprive  any  peracni  of  Uf^  liberty,  o> 
property,  without  dtie  proeeaa  ot  law;  nor 
deny  to  a^  person  within  ite  Juiifldietian 
the  equal  protaetlon  of  the  lawa."  [Art, 
14,  I  L]  He  aleo  almlnied  the  righta  eecured 
by  I  1D7T  of  the  Reviaed  SUtntea  ot  tto 
United  States  (U.  S.  Oomp.  SUt.  1901,  p, 
12S9],  providing,  "oil  persons  within  tha 
jurisdiction  of  the  United  States  shoU  hav» 
the  some  right  In  every  atata  and  territory 
to  make  and  enforce  oontraeta,  to  sua,  be 
partiea,  give  evidence,  and  to  tha  full  and 
equal  benefit  of  all  laws  and  prooeedinga 
for  the  aeeuri^  ot  persons  and  property  aa 
is  enjoyed  by  white  dtteene,  and  shall  be 
subject  to  like  punishment,  pains,  penaltiae, 
tozu,  lioenMS,  and  ezaotlons  of  every  Idndt 
and  to  no  other;"  as  well  as  tfaoae  eecured 
by  the  act  of  Oongresa  of  March  1st,  187B. 
(18  SUt  at  L.  330,  chap.  114,  U.  S.  Comp. 
SUt.  IDOl,  p.  1260),  the  preamble  of  whioh 
dedores  that:  "Whereas,  it  is  eaaential  to 
just  government  we  recognize  the  equality 
of  all  men  before  the  law,  and  hold  that  It  It 
the  duty  of  government  In  iU  dealing! 
with  tbe  people  to  meU  out  equal  and  ezaet 
Justice  to  all,  ot  whatever  nativity,  race,  col- 
or or  perBuaaion,  rell^ous  or  political ;  and 
it  being  the  appropriate  object  of  li^slation 
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to  anact  great  fundamental  principle*  into 

The  petition  then  refers  to  tlie  amst  of 
tbe  accused  on  the  Stb  of  Uareb,  1000,  npon 
the  charge  of  being  an  accessory  befbre  the 
fact  to  the  wilful  murder  of  Wiliam  Qoebel, 
and  allE^ea  that  on  tlie  10th  «f  March, 
1900,  and  prior  to  the  finding  and  reporting 
of  the  indictment  against  the  aeeosed, 
*^t1Iiam  S.  Taylor,  who  was  then  the  duly 
«nd  legally  elMted,  qualified,  aotnal,  and 
acting  goremor  of  the  state  of  Eentoelcy, 
and  had  In  his  actnal  possesdon  and  under 
his  actual  control  the  ofBce  and  exeeutiTe 
mansion  prepared  by  said  state  tor  its  gov- 
•nior,  and  all  the  books,  papers,  records, 
^  and  archives  1>e1onging  thereto.  In  due  form 
*  of  law  duly  and  l^ally  granted  s»d*  de- 
livered to  your  petitioner,  and  yonr  pe- 
titioner, aooepted  from  him,  a  full, 
complete,  ahsolnte,  and  nnoonditional  par- 
don, release,  and  acquittance  of  the  Iden- 
tical charge  against  him  in  said  Indict- 
ment, and  the  charge  now  pending  in  said 
proeeeutlon  against  your  petitioner  in  said 
Scott  dronft  court,  and  under  which  your 
petitioner  Ii  now  in  custody;  that  said  Tay- 
lor, at  the  time  be  granted  said  pardon,  hod 
the  right  and  authority,  under  the  Constitu- 
tion and  the  laws  of  Kentudcy,  to  grant 
same;  that  yonr  petitioner  acoepted  said 
pardon,  and  from  the  time  lame  was  grant- 
ed he  claimed,  and  be  now  elaims,  the  full 
benefit  and  effect  thereof  and  his  liberty 
tberetmder.  Hint  on  the  day  said  pardon 
was  granted  him  it  was,  by  said  Taylor,  as 
gcnremor  aforesaid,  duly  entered  on  the  ^• 
•entive  Journal  kept  in  his  ofBce,  and  a  oer- 
tlfleate  thereof  was  dnly  and  lu  due  form  of 
law,  and  as  raqulred  by  law,  issued  and  de- 
Urered  to  him,  duly  executed  by  said  gorem- 
OT  and  the  secretary  of  said  state,  and 
placed  In  yonr  petitioner's  possession,  and 
same  was  by  your  petitioner  aooepted. 
Tonr  petitioner  furtiier  states  tiiat  at  ths 
time  the  said  pardon  was  granted  to  him  by 
Us  Kxeallency,  the  said  William  S.  Taylor, 
and  subsequent  thereto,  the  said  William  B. 
Taylor  was,  and  prior  thereto  be  had  been 
recognized,  regarded,  and  treated  as  the 
duly  elected,  actual,  and  acting  governor  of 
the  state  of  Kentucky  by  the  executive  pow- 
er and  executive  departments,  of  the  United 
States  government,  including  the  President, 
the  Attorney  General,  and  the  Postmaeter 
General,  and  by  the  postmaster  at  Frankfort, 
Kentucky;"  that  "for  said  state  to  hold  him 
in  custody,  or  to  try  or  to  require  him  to  be 
tried  in  any  one  of  its  courts  for  the  offense 
allied  agajnst  him  In  and  by  said  indict- 
ment, since  the  granting  and  acceptance  of 
said  pardon  and  the  issuance  and  acceptance 
of  the  certificate  thereof,  in  a  denial  to  him 
•f  the  equal  protection  of  the  laws  and  the 


equal  dvil  rights  to  which  he  is  entlUel 
under  and  as  provided  for  in  and  by  tlta 
portions  of  said  amendment  to  the  Oonatt- 
tution  of  the  United  States  above  copiedt 
and  by  said  section  of  said  Revised  Statute*, 
and  by  said  act  of  CongreBs;"  and,  that  „ 
"notwithstanding  the  granting  ond'aecept-  • 
ance  of  said  pardon,  the  issuance  and  eO' 
ceptance  of  said  eertificate,  the  fact  that  the 
said  William  S.  Taylor  was  the  governor 
of  Kentucky  when  said  pardon  was  granted 
and  when  said  certificate  was  Issued,  and 
was  then  reeognized  as  such  governor  by  said 
executive  oflBcers  of  the  United  Btatee,  that 
hs  cannot  enforce  in  the  said  Scott  dreult 
eonrt  in  which  said  prosecution  is  pending 
or  In  that  part  of  the  state  in  which  said 
Scott  count^  Is  located,  or  in  any  eonrti 
Judicial  tribunal,  or  place  of  the  aaid  etat<^ 
the  equal  dvll  rights  and  the  equal  ft» 
teoUon  of  the  laws  secured  to  him  by  eaeh 
and  all  of  the  three  portions  of  said  amend- 
ment oopied  above,  and  by  said  section  el 
the  Revised  Statutw  of  the  United  States, 
and  by  said  act  of  Congress  for  the  reasona 
now  set  forth." 

The  acoused  )iere  refers  to  the  three  trisla 
to  which  be  was  subjected,  and  after  stating 
that  he  was  confined  In  the  county  jail, 
without  bail,  and  awaiting  trial,  proceed! 
in  his  petititm:  "That  at  each  of  said  triaU 
your  petitioner  presented  to  said  Scott  cfi> 
cult  court  said  certificate  of  pardon,  and 
pleaded  and  offered  in  evidence  said  pardon 
and  said  certificate  as  a  bar  and  oompleta 
defense  to  said  prosecution  and  the  trial 
and  conviction  of  yonr  petitioner  under  saU 
indictment,  but  at  cadi  of  said  trials  tbs 
said  trial  court  overruled  said  pleas  and 
refused  to  admit  said  pardon  and  oertifr 
cat«  as  evidence,  and  held  and  adjudged  that 
said  pardon  and  certificate  were  null  and 
void  and  of  no  effect  whatever,  and  In  each 
of  said  trials  the  said  holding  of  the  trial 
court  in  reference  to  aald  pardon  and  en- 
tificate  was  duly  excepted  to  and  made  cot 
of  the  grounds  which  was  presented  and  <■ 
which  a  reversal  was  asked  by  said  court  of 
appeals  on  the  trial  of  eadi  one  of  said  ^• 
peals  heretofore  mentioned,  and  on  eaeh  on* 
of  said  appeals  your  petitioner  contended 
that  said  pardon  and  aertiflcate  entitled 
him  to  an  acquittal  (rf  the  diarge  contained 
in  said  Indictment,  but  the  said  oourt  of  ap> 
peals,  on  the  trial  and  final  disposition  of 
each  one  of  said  appeals,  failed  and  refused 
to  hold  that  said  pardon  and  certifloate  att- 
thorized  your  petitioner's  acquittance  of 
said  charge;  Instead,  that  court,  as  tbe^ 
said  trial  oourt  had*  done,  held  that  said  * 
pardon  and  certificate  were  and  are 
null  and  void  and  of  no  effect,  whatever. 
The  holding  of  said  court  of  appeals  on 
the  trial  of  each  of  said  appeals  was  re- 
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duoed  to  writing,  mnd  Muth  holding,  M  pre- 
pared and  ordered  by  aiJd  court  of  »ppealB, 
)UM  been,  by  tho  offidal  reporter  of  tlut 
oourt,  under  the  oonrt'e  direction,  caused 
to  be  printed  in,  and  Is  now  a  part  of,  the 
offldal  printed  reporte  of  laid  court,  and  all 
of  said  holdingH  are  now  in  full  force  and 
effect  as,  and  thejr  in  fact  are,  the  laws  of 
said  state  in  this  ease,  and  are  binding  up- 
on and  will  hare  to  control  this  honorable 
court.  That  the  instances  named  are  the 
only  instances  in  which  said  court  ot  ap- 
peals or  any  trial  court  of  aaid  state  erer 
held  any  pardon  and  oertlflcata  thereof, 
granted,  entered,  and  issued  by  any  governor 
of  Eentudcy,  to  be  void  and  of  no  effect. 
That  in  oonsequenoe  of  tbe  action  and  hold- 
ings of  said  trial  court  and  said  eourt  of 
appeals,  above  stated,  this  honorable  court, 
cannot,  and  should  this  case  be  retried  in 
this  honorable  court,  eonld  not,  allow  your 
petitioner  to  plead  or  Introduce  said  par- 
iaa  and  eertifloate  as  ovideuoe  aa  a 
defrasa  to  the  aaid  charges  contained 
In  said  indictment  against  him,  and  could 
not  allow  your  petitioner  his  liberty  and  ao- 
quittal  under  and  by  virtue  of  said  pardon 
and  eerUficate,  or  allow  said  pardon  and 
eertiaoate  to  have  any  effect  whatever  in 
your  petitioner's  behalf,  but  instead  is  and 
will  be  bound  in  oonseqnence  of  said  laws 
to  hold  saJd  pardon  and  certificate  null  and 
void  and  of  no  effect  whatever." 

In  the  second  paragraph  of  hie  petition 
fer  removal  the  accused  states  that  he  Is  a 
•Itizen  of  the  United  States  and  of  Ken- 
tucky, and  aa  such  is  entitled  to  enforce  in 
the  judicial  tribunals  <rf  the  state  the  equal 
•hrll  rights  and  the  equal  protection  of  the^ 
law  secured  to  him  hy  the  above  constitu- 
tional provisioni  and  statutes. 

His  petition  then  alleges:  "But  your 
petitioner  states  that  he  Is  denied  and  can- 
not enforce  In  the  judicial  tribunals  of  this 
stat«  and  in  the  part  of  the  state  where  this 
I.  action  is  pending,  the  rights  secured  to  hfm 
*  by  said  laws  and  each  of  said  laws^'becanse 
the  said  state  ot  £entneky  has  enacted  a 
law  which  has  not  been  repealed  nor  abro- 
gated, and  whidi  is  now  In  full  force  and  ef- 
fect, tt>  wit,  I  281  of  tho  Criminal  Code  of 
Practice  of  said  state,  which  section  reads 
as  follows:  The  decisions  of  tbe  court  upon 
diallenges  to  the  panel  and  for  cause,  upon 
motions  to  set  aside  an  Indictment,  and  upon 
motions  for  a  new  trial,  shall  not  be  subject 
to  exception;'  and  because  of  tbe  dedaions 
of  the  court  of  appeals  of  Kentucky,  the 
highest  judicial  tribunal  In  this  state,  render- 
ed in  this  action.  .  .  .  upholding  tbe 
validity  of  said  law,  notwithstanding  its 
plain  contravention  of  the  said  provisions 
of  tiie  Constitution  of  the  United  States. 


•^oai  petitioner  >bste«  that  the  Itatfc 
of  said  Goebel  occurred  during  the  exist- 
ence of  intense  political  axcitement  follow- 
ing the  election  of  a  governor  and  other 
state  offloers  in  November,  ISSQ;  that  said 
Qoebel  had  been  the  Democratic  candidate 
for  the  office  ot  governor,  and  was,  at  tb* 
time  of  his  death,  contesting  the  right  of 
said  William  S.  Taylor  to  the  office  of  gof 
ernor,  said  Taylor,  who  was  a  Republiosn 
candidate  for  that  office,  luiving  been  as- 
tually  elected  governor  and  declared  elected 
governor  by  the  duly  and  legally  constituted 
authorities,  and  inducted  into  said  office; 
that  this  petitioner  was,  at  said  election, 
the  Republican  candidate  for  the  office  of 
secretary  of  state,  and  had  been  actually 
elected  and  declared  elected  to  said  offloo, 
and  bad  been  inducted  Into  said  offlaet 
and  there  was  pending  at  the  time  ot  said 
Goebel's  death  a  contest  for  tbe  said  office 
of  secretary  of  state,  against  this  defendant, 
inangurated  by  one  C.  B.  Hill,  who  had 
been  a  Demooratie  candidate  for  uid  offlcei 
that  the  public  mind  was,  by  said  eleetion 
and  said  contest  for  the  office  of  governor, 
lieutenant  governor,  secretary  of  state,  and 
the  other  stat«  offices  greaUy  inflamed, 
and  bitter  and  intense  political  ani- 
mosities were  excited  and  fostered  by  reason 
thereof,  and  that  sneh  feelings  existed 
at  all  of  the  trials  ot  this  petitioner  her» 
inafter  referred  to,  and  such  feelings  still  ^ 
exist  against  him  on  the  part  of  aaid*  sd-  ■ 
herents  of  said  Goebel  throughout  the  state 
of  Kentucky,  and  particularly  in  Scott 
county. 

'^onr  petitioner  further  states  that  ha 
was  first  put  on  trial  under  said  charge  on 
tbe  Sth  day  of  July,  1900.  at  a  special  term 
of  the  Scott  circuit  court  b^nu  and  holden 
on  said  date;  that  said  trial  resulted  in 
a  verdict  of  conviction,  and  he  was  sentenced 
to  eonfluement  In  the  state  penitentiary 
during  his  natural  life;  that  the  Jury  In 
aaid  trial  was  selected  from  a  targe  number 
of  the  dtizens  of  said  county,  and  that, 
with  three  or  four  exceptions,  all  of  the 
venire  men  were  purposely  summoned  be- 
cause of  their  Imown  parfy  affiliations, 
which  were  different  from  the  known  party 
affiliations  of  your  petitioner;  tliat  by  the 
laws  of  Kentucky  in  such  cases  made  and 
provided  the  prosecution  has  a  right  to 
five,  and  the  defense  of  fifteen,  peremptory 
challenges,  and  that  with  the  exception 
of  three  or  fotir  Republicans  and  Independ- 
ent Democrats,  all  of  those  summoned  were 
known  to  be  partisan  Goebel  Donocrats, 
while  your  petitioner  was  and  Is  a  Repub- 
lican, and  was  known  to  belong  to  tbe  Re- 
publican party;  that  from  venire  men  so 
summoned  a  trial  jury  was  selected  that 
was    composed   almost    If   not   entirely,   of 
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Ooebd  DemocTftts,  And  ao  RcpnbilcauB,  &1- 
thougli  there  were  then  residing  in  skid 
coun^  manj  hundreds  of  dtizem  qualified 
for  juT7  serriee  who  were  Republieana  and 
Independent  Democrsta,  and  not  snpporten 
of  said  Ooebel  In  his  Candida^  or  contest 
for  the  office  at  govemoT  of  Kentuckj,  ncr 
In  BTmpathf  with  Um;  but  your  petitioner 
avers  and  barges  that  all  of  sueh  citizens, 
with  the  exceptions  named,  were  intontion- 
ftll7  passed  bj  in  summoning  said  venire 
men,  in  order  that  jour  petitioner  should 
not  hare  a  fair  trial  bj  a  jur;  of  his  peers, 
Impartially  selected,  but  to  the  end  that 
sueh  jury  might  be  selected  to  convict  bim. 
"Your  petitioner  further  respectfully  rep- 
reeente  that  the  sheriff  of  Scott  county, 
to  whom  is  assigned  the  duly  of  selecting 
&11  jurors  whose  names  are  not  drawn  from 
the  jury  wheel,  Is  a  Goebel  Democrat,  as 
are  also  the  deputy  sheriffs  of  said  county. 
I  *"Your  petitioner  further  states  that  at 
said  first  trial  hereinbefore  mentioned  the 
Judge  of  the  Scott  circuit  court,  when  the 
original  list  of  names  drawn  from  tiie  jury 
wheel  for  jury  service  had  been  exhausted, 
although  requested  by  counsel  for  this  peti- 
tioner, and  while  there  remained  in  said 
Jury  wheel  about  one  hundred  names,  to 
draw  the  name*  remaining  in  said  jury 
wheel  tiierefrom,  refused  to  do  so,  but  di- 
rected the  sheriff  to  simunon  one  hundred 
men  for  jury  service,  and  explicitly  directed 
him  to  summon  no  men  for  jury  serviee 
from  the  city  of  Georgetown,  but  to  go 
out  into  the  county  for  that  purpose.  Your 
petitioner  states  that  the  s^d  one  hundred 
names  that  remained  at  sud  time  in  said 
jury  wheel  bad  been  placed  there  by 
impartial  and  unbiased  jury  eommlssioners 
prior  to  the  election  iu  November,  189e, 
and  prior  to  the  killing  of  said  Ooebel. 
Your  petitioner  states  that  on  the  morning 
following  the  order  of  the  court  to  the 
sheriff  to  summon  the  one  hundred  men 
for  jury  service  from  the  county,  and  when 
said  one  hundred  men  so  summoned 
had  appeared  in  oourt,  th^  wore 
seated  on  one  side  of  the  court  room, 
separate  and  apart  from  the  specta- 
tors and  other  persons;  that  the  judge  of 
eaid  court,  without  notice  to  your  petitioner 
or  any  of  his  counsel,  and  without  making 
any  request  of  any  of  his  counsel  or  of  this 
petitioner  to  accompany  him,  left  the  bench 
and  went  to  the  side  of  the  court  room 
wherein  said  parties  summoned  for  jury  serv- 
ice were  assembled,  and  without  swearing 
eaid  parties,  so  far  as  this  petitioner  t 
heard,  or  has  information,  as  to  their 
cuses  for  not  serving  as  jurors,  if  any  they 
had,  called  them  up  to  him  one  at  a  time, 
not  iu  the  hearing  of  this  petitioner,  or  his 
eounsel,  and  excused  such  of  them  from  jury 


service  as  he  saw  lit,  without  any  knowledge 
on  the  part  of  this  petitioner  or  Us  eounaal 
'  a  why  snch  parties  were  thus  ezeused, 
and  on  the  following  day  the  same  proceed- 
ing was  had  as  to  forty  additional  men  tliat 
had  been  summoned  for  jury  service  ia  this 

"Your  petitioner  further  states  that  aa 
appeal  was  taken  from  the  judgment  of  said 
court  to  the  Emituclty  court  of  appeals,  and 
that  at  the  January  term,  ISOl,  of  said  g 
court,  the*judgment  of  the  trial  court  was  > 
reversed  i  that  your  petitioner  was  again 
tried  in  the  Scott  circuit  court  at  ita 
October,  IBOI,  term,  and  a  verdict  of  guilty 
returned  again,  fixing  the  punishment  iMt 
your  petitioner  at  confinement  in  the  stat* 
penitentiary  for  life;  that  In  summoning 
the  venire  men  from  whom  the  jury  was 
selected  at  the  second  trial,  the  same  un- 
just and  unlawful  dlEcrimlnation  was  pTa> 
tised,  and  that  of  one  hundred  and  twentr- 
five  venire  men  siunmoned  In  Scott  eonn^, 
all  were  partisan  Ooebel  Demoerata  azoept 
three,  and  of  one  hundred  and  six^-eight 
venire  men  summoned  In  the  adjoining 
oounty  of  Bourbon,  all  were  partisan  Demo- 
crats accept  three,  so  that  of  the  sggregata 
of  two  hundred  and  ninety  summoned,  two 
hundred  and  eighty-four  were  Ooebel  Demo> 
orats  and  six  were  Republicans,  BOtwitb' 
standing  the  fact  that  there  were  many 
hundreds  of  eitisens  in  eseh  of  said  oountles 
qualified  for  juiy  service  who  were  Repub- 
licans, or  Independent  Demoerata,  sad 
not  Qoebd  partisans. 

*^our  petitioner  states  that  at  sejd  seo- 
ond  trial  he  objected  to  the  formatiOB  of 
a  jnry  from  'Uis  venire  men  sununoaed 
as  hereinbefore  stated,  and  moved  to 
discharge  the  entire  venire  on  the  gronad 
that  he  eould  not  obtain  a  fair  trial  befors 
a  Jury  selected  therefrom,  and  fltsd  !■ 
support  of  said  abjection  aa  affidavit" 

The  affidavit  referred  to  Is  given  la  full 
In  the  margin.t 

tThe  aOaat  states  that  be  oDnht  not  to 
be  re<inlred  to  go  to  trial  before  a  tarr  drawn 
as  a  panel  lor  aerrlce  at  the  pKMot  term  of 
this  court  or  already  tniDmaned  from  the  codd- 
tj  of  Bocrbon,  tor  the  folio  wing  reasons, 
Qsmelr:  tbut  Uie  political  canvass  In  this 
state  Id  1899.  In  which  the  lite  Witlism  Qoebd 
was  caadldate  far  the  offlcs  of  gannutr,  was 
a  heated  and  sngrr  one,  and  tended  to  create 
great  antagonhm  tn  the  mlnda  of  his  polltleal 
adherents  against  those  who  opposed;  that 
tbli  esDTBSs  was  followed  b;  ■  eoDtcet  before 
tbe  state  legislature  for  said  offlea.  Id  which 
the  deepest  sod  tierceat  pawlong  wen  stirred 
Id  the  mlnda  of  bis  follon-ers  In  this  coantT, 
as  well  as  tn  other  eonntlH  of  the  stats^  In- 
cTndlng  the  ccoaty  of  Bourbon :  that  during 
that  contest  the  said  Ooebel  was  kilted,  which 
kllllDK  tended  still  fartber  to  deepen  and  In- 
tensifj   the   pcllllcal   paaslons   ot   his   Mendt 
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t  *The  petttloii  tkan  prooMdi:  Toot  peti- 
tioner BtatM  tlwt  aJtbougli  Ok  statenuoitB 
in  BKld  affldavlt  wm  tma  utd  known  to 
be  trne  by  the  court,  ha  waa  forced  to  mb- 
fj  mit  to  trial  before  a  jnry  oompoeed  eatlTelf 
■  of  Ooebel  Democrat*,  four  petitioiiei*BlwBfs 
bavlng  been  b.  Republican  in  politiea,  ki 
bereinabore  stated;  and,  aa  hereinabore 
•tated,  your  petitioner  vaa  at  eaid  trial 
found  ^Ity  and  aentenced  to  Imprisonment 
for  life  by  tbe  Jndgment  of  said  Scott  tii- 
enit  court;  tliat  your  petitioner  toolE  an 
n  appeal  from  the  judgment  so  rendered, 
•  whiob  Judgment  wma'rereraed  by  the  court 
of  appeals  of  Kentucky  at  tlie  September, 
1902,  team;  that  your  petitioner  voa  again 
and  for  tbe  third  Ume  tried  at  a  ipeeial  term 
of  the  Scott  ciriniif  court  under  the  eharge 
hereinabove  mentioned,  which  trial  wat  be- 
gun and  holden  on  the  Sd  day  of  August, 
1003,  and  that  of  the  nomber  of  one  hun- 
dred and  serenty-alz  venire  men  summoned 
from  Bourbon  ooun^,  from  which  the  jury 
was  selected,  three  only,  or  possibly  four, 
were  Bepublicani,  and  the  remaining  one 
hvndred  and  seventy-three  (two)  were 
Qoebel  Democrats  and  were  summoned  for 
that  reason,  and  because  th^  differed  polit- 
ically from  your  petitioner,  whereas  there 
were  many  hundreds  of  Bepublioans  and 
Independent  Democrat*  in  said  oounty  qual- 
ified for  jury  service,  but  your  petitioner 
ataUa  they  were  purposely  avoided  and 
passed  by  In  aummoDing  said  venire  men, 
and  that  said  trial  jury  waa  not  selected 


Impartially,  as  required  by  law  I  thatlntha 
year  1SD6  there  were  over  twenty-six  Iran- 
dred  rotes  In  said  county  for  WlUIaai 
McKinley,  Bepnbllcan  candidate  for  Prerf- 
dmt  of  the  United  States,  and  about  twantT- 
two  hundred  votes  oast  tor  William  J. 
Bryan,  his  Democratie  oppoueat;  tliat  La 
the  year  1S99  William  8.  Taylor,  Sepnbllean 
candidate  tor  governor  of  Kentucky,  re- 
oeived  tweoty-Hren  more  votos  in  said  Boun- 
ty tlian  were  cast  for  said  William  Goebel, 
his  Democratfo  opponent,  and  that  a  jury 
Impartially  eelected  could  not  have  been 
and  would  not  hare  been,  as  It  was,  compoaed 
entirely  of  Goebel  Democrats, — on  his  said 
third  trial  one  Juror,  a  Qoebel  supporter, 
but  of  doubtful  polftics,  excepted. 

"Your  petitioner  further  repreaents  tbat 
at  the  third  and  last  trial  of  thii  petition«r 
in  said  Scott  drniit  court,  the  Judge  thereof 
entered  an  order  directing  the  slioriff  of 
said  Scott  oounty  to  summon  two  hundred 
from  Bourbon  county  for  Jury  servlcei 
that  this  petitioner's  attorneys  aaked  tha 
court  to  admonish  the  sheriff  to  summon  aa 
equal  number  of  men  of  each  political  party; 
that  this  requeat  was  refused,  and  there- 
upon  counsel  for  this  petitioner  asked  the 
court  to  Instruot  the  aharlfT  t'>  summon  « 
the  talesmen  as  Ite  came  to  them.'ragardleas  ■ 
of  political  afflliatlon.  This  the  court  alao 
refused  to  do. 

"Your  pettUoner  further  etat«a  that  said 
trial  resulted  in  a  rerdict  of  guilty,  ■wnng 
the   death   sentence,    and   a   judgment   ma 


and  admlren  In  this  eaantr  and  In  tbe  eonnt; 
•f  Boarbon  and  throufbont  tbe  state,  against 
ttils  afflant,  who  wai  a  candidate  for  a  stAts 
elBce  on  the  Repabllcan  ticket  In  tbe  said 
jcar  of  IBM.  Tbe  passtoni  thus  created  bsre 
tfnce  tbat  time  been  stimulated  and  fed  br 
Om  political  conterti  wbtch  have  since  followed, 
and  an  still  In  eilstanee,  In  this  eonntr  and 
Boartran  county.  AtBant  sars  tbat,  at  a  special 
term  of  tbts  coort  In  Jnly,  IBOO,  be  was  pat 
en  trial  tn  this  eonntr,  cbarced  with  b«)n( 
an  sccp;!ior;  before  the  fact  to  the  kllllni  ol 
said  WDtlani  Ooebel.  and  waa  bj  the  Jnrj 
lonnd  collty.  Prom  the  Jndsment  of  tbe  oourt 
at  tbat  term,  tbe  alDant  appealed  to  the  ap- 
lieUale  court,  the  appeal  belnf  taken  In  tbe 
earlr  part  of  Sepfember  In  Bald  year;  that 
at  the  subsequent  October  term  of  said  court, 
Inrj  commlBslonen  for  this  eoantj  were  se- 
lected wboTC  dcty  It  was  to  select  a  larsa  num- 
ber of  names  and  place  them  In  the  Jary 
wbeel  for  aervlce  dnrlDf  tbe  year  1901. 

The  three  commlBsloDers  appointed  were  John 
Sradtart,  Ben  Uallory,  and  H.  H.  Baggard. 
all  three  af  whom  were  partisan  snpportera 
and  alliee.  In  the  contest  referred  to,  of  the 
aald  William  Qoebel,  deceased.  Tba  said  Jnry 
eommlsslonera  dlicbarsed  the  work  asilgned 
ts  them  by  placing  In  said  Jnry  wheel  the 
aamte  of  two  hundred  cltlsoiB  of  Scott  eonnty, 
tor  pnrpoMS  of  said  Jnry  serrlc*;  that  at  tbe 
Febroary  term.  1901  of  tbe  clrcnlt  eoart  at 
tbta  county,  and  at  the  Ifay  term  o(  tbe  said 
rear,   sercnty'Sre  oi  more  names  were  dnwn 


from  tbe  Juiy  wheel  tor  said  service ;  tbat  at 
tbe  present  term  tbere  were  drawn  troa  tba 
■aid  Jury  wheel  for  the  pnriMise  of  securing 
a  fury  Id  tbta  ease  abont  one  bondrad  and 
twenty-Brc  namee.  tbat  being  the  entire  number 
of  narses  placed  In  the  wheel.  Alllant  further 
states  that  at  tbe  regalnr  state  election  of 
KHM.  tn  tbe  county  of  Beott,  there  were  cast 
for  tbe  Democratic  candidate.  In  ronnd  num- 
bers, 2,500  rotes,  and  tor  tbe  Republican  can- 
didate 2.100  votes ;  that  of  these  2.100  votes 
not  less  tban  1.800  were  white  raters  ot  egnal 
character,  standing,  and  tntelllgene*  with  tbe 
white  Toten  who  cast  their  rotes  tor  tbe  Dem- 
ocratic par^  at  nld  election. 

AtBant  says  tbat,  despite  these  condlttona, 
which  were  abown  to  adst  In  this  eonntj, 
that  oI  tbe  200  names  placed  In  the  Jury  wheal 
by  the  aforesaid  ceiaMtssloBars  and  drawn  out 
as  herelD  deaerlbed.  only  Ave  were  supportara 
□t  tbe  Repabllcan  party,  and  the  otber  lOB 
being  acUra  partisan  friends  and  sapportars 
of  the  party  with  wbleb  ffllllam  Qoebel  waa 
Identlfled  as  Its  leader,  and  whose  minds  and 
passions  bsd  been  Inflamed  against  this  affiant 
by  contlnoed  political  agitation. 

The  sQant  farther  says  tbst  of  the  flve 
Bepublicani  whose  name*  were  placed  In  the 
Jury  wheel  for  Jnry  aerrlce  by  lald  commU- 
sloneia,  as  before  stated,  one  man  drawn  for 
•ervlca  at  tbe  February  term  of  this  eoart^ 
IMl,  and  another  at  the  May  teem ;  of  the 
remaining  threes  two  ot  them  at  the  preaeat 
term  dliqualUled  tbemulves  herein  by  prerlouslr 
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thereupon  entered,  from  which  judgment 
ma  appeal  was  taken  to  the  court  of  nppeali 
of  Efflitudcjr,  and  on  Dec^nber  6th,  1904, 
the  Judgment  of  conTietlon  was  tor  the 
third  time  reversed  b^  said  court,  and  that 
ft  is  the  purpose  and  intention  of  the  Com- 
nionwBBlUi  of  Kentucky  to  subject  this 
petitioner  to  a  fourth  trial  under  said 
charge,  within  a  short  time,  in  said  Scott 
dreuit  court. 

"Your  petitioner  further  respectful  Ijr 
states  that  at  each  ot  said  three  trials 
the  facts  in  relation  to  the  juror*  given 
or  hereintiefoTe  recited  were  embraced  in 
aCBdavite  filed  in  support  of  challenges  to 
the  panel  and  the  venire  and  objections  to 
the  formation  of  the  jury  from  the  men 
•nmmonod  as  hereinabove  mentioned,  and 
were  also  embraced  in  the  moUons  and 
grounds  for  new  trial  prepared  and  filed 
«n  behalf  of  this  petitioner  at  each  of  said 
trials,  but  that  they  were  disregarded  by 
the  conrt  and  your  petitioner's  challenge 
to  the  panels,  to  the  venire,  and  the  motions 
for  new  trials  in  each  instance  overruled; 
that  by  reason  of  t  2S1  of  the  Criminal 
Code  of  the  state,  hereinbefore  quoted,  this 
petitioner  was  and  is  denied  the  right  of  any 
«zeeption  on  said  grounds,  and  the  court  of 
aj^eols  of  Kentucky,  on  each  of  the  three 
appeals  hereinbefore  set  forth,  have  decided 
that  no  irregnls-iity  in  the  summoning  or 
Impaneling  of  the  jury  is  a.  reversible  error, 
and  they  are  powerless  to  reverse  any  judg- 
ment of  said  court  by  reason  of  such  facts, 

formed  oplelons,  odA  the  fUtb  and  last  aHar 
qnallfleatlou  ana  aeceptanee  on  tbe  voir  dlret 
S  wo*  [xremptorllj  cbaElcDEed  bj  the  eomnon- 
■  wealtiL  TbB  alDant  ufs  that'lt  will  be  Im- 
possible under  these  cIrcumstanwB  tot  him 
to  avoid  belnf  tried  at  this  term  of  this  court 
except  bT  ■  Jury  eoroposed  eetlretr  of  hU 
political  oppoDcnts,  and  eiclntlTelr  made  up 
of  tboBS  who  were  tlie  Bdhereute  and  sdmlnn 
of  Nld  Goebel.  and  It  will  be  Impogslble  tor 
him  to  obtain  a  fair  and  Impartial  trial  before 
an;  ]UTj  so  conitltuted  and  formed. 

The  afflsnt  further  atatei  that  the  otHcers  ot 
this  coQDty  who  went  to  Bourbon  count;  to 
■nmmon  the  men  for  ]ur7  service  sent  dlrectlj 
to  the  sbeTlS  of  Bourbon  cooDtr,  who,  togetber 
with  hig  deputies,  were  earnest  aod  ardent 
adherents,  supporters,  and  friends  of  the  said 
William  Goebel,  and  opposed  polltlcall;  to 
this  BtBsnt;  that  the  Offlcers  of  this  coantj 
coDsnlted  and  advlied  with  the  said  officers 
el  Bourbon  count;  as  to  the  aelectlon  of  tbs 
men  summoned,  and  that  Wollece  Mitchell, 
deput;  shecm  of  said  county,  Jamei  Burke, 
another  deputy  sheriff  of  said  count;,  Joseph 
WUIIsmB.  a  constable  of  Bourbon  count;,  and 
James  A.  Qlbson,  a  guard  tor  count;  prisoners 
In  Bourbon  count;,  all  ot  whom  are  tbe  palltl- 
eal  adberents  oC  said  Goebel  and  political!; 
opposed  to  this  affiant,  acted  with  tbem  In 
niaklni  the  selection  and  sunnnoDlni  said  men- 
He  says  that  the  political  complexion  of 
Bonrboo  l>  almost  equal  I;  Democratic  end 
Bepubllcan,   there   belnc  a   sllshc   majorlt;   In 


and  have  held  said  law  to  be  valid,  and  sneh 
law  is  DOW  the  law  of  this  case,  and  said 
court  of  appeals  of  Keutuctcy  are  powerleM 
upon  any  future  appeal  to  reverae  any  Judg- 
ment of  said  court  hy  reason  of  a  repeti- 
tion of  the  acts  hereinbefore  set  fortl^  or 
for  any  other  Irregularis  or  improper  con- 
duct in  the  formation  of  a  jnry,  no  matter 
how  prejudicial  to  the  substantial  rights 
of  your  petitioner  they  may  be,  and  must 
ba  followed  and  cannot  be  disregarded  by 
this  honorable  court.  « 

•  "Your  petitioner  therefore  prays  this  hon-  ■ 
orahle  oourt  that  the  said  Indictment  and 
tbe  prosecution  pending  thereunder  in  thii 
honorable  court  against  your  petiUonsr 
b«  removed  into  the  dreuit  court  of  the 
United  States  for  the  eastern  district  lor 
trial  at  the  next  ensuing  term  of  said  el^ 
cult  court,  and  your  petitioner  will  vrer 
pray," 

IfoMrs,  R.  B.  Baym  and  £*wreB«« 
abucwell,  Jr.!  for  appellant  in  No.  Sft3. 

"estra.  Fnuik  8.  Blaek,  Rlehavd 
Tatea,  H.  Clay  Howard,  Jajnea  O,  Slau, 
E.  Zh  WortUuKton,  B.  O.  Klakeadl,  and 
R.  D.  Sill  for  appellee. 

Ueasn.  nr.  B.  Bttya,  lAwraBva  Max- 
well, Jr.,  Robert  B.  Franklin,  and  0.  J. 
Bronaton  for  petitioner  in  No.  15  Original. 

Jf  eesri.  E.  X..  Worthincton,  Frank  8. 
BUok,  Richard  Tate*,  R.  D.  Hill,  James  C. 
BimM,  and  B.  Clay  BmBord  for  reapoodank 

favor  ot  tbe  Democratic  par&;  that  ot  Ow 
Bepabllcans,  about  three  fltths  are  colored 
but  there  are  man;  coasclentlouj.  falrmlndad 
and  respectable  dtliens  ol  BonAon  couatr, 
qualified  (or  jar;  service,  ot  the  same  political 
faith  ot  thU  affiant,  a  freat  man;  of  whom 
coold  bare  been  a*  readll;  and  coDvententlr 
■ummoned.  and  who  would  five  to  both  itdsa 
herein  a  fair  and  Impartial  trlsl ;  bnt  that 
none  of  such  persons  were  sammoned  with  tha 
exception  ot  two  men,  and  with  tbeM  exeepttoaa 
ninety-one  ot  the  nhiet;-thFee  names  appear- 
ing upon  the  Hit  tumUhed  this  affiant  as  a 
correct  list  ol  tbe  men  sanunoaed  from  Bourbon 
count;  are  the  names  ot  the  supporters  and 
adherents  of  lald  QoAel,  and  opposed  politi- 
cally to  this  affiant,  and  were  summoned  fal 
Jury  service  herein  b;  reason  ot  such  tact  oa 
tbls  affiant  believes. 

Affiant  lurtber  states  that  said  Wallace  If  Itd^ 
ell  the  depot;  sheriff  of  BourboD  count;.  Is  now 
a  candidate  for  sberlff  of  said  count;,  snt>lin 
an  election  at  tbe  bands  ot  tbe  supporters 
and  adhereots  ot  sold  William  Goebel,  and  Is 
their  nominee  tor  said  office.  Bold  Ultchell, 
Id  tbe  tall  of  IBOO,  acted  la  summoning  lor 
Jur;  service  In  this  court  In  the  cose  of  tbs 
Com.  V.  Toudev,  Indicted  lor  the  same  offense 
as  this  affiant,  and  In  making  tbe  selection  ot 
men  to  serve  as  Juror*  therein,  made  the 
statement  that  he  would  not  summons  a  single 
Brown  Democrat  or  Bepubllcan  for  such  service 
and  he  did  not  si 
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Powers,  tho  teeaati,  wmi  Indicted  in  the 
dreuit  court  of  Franklin  eonnt;,  Kentucky, 
for  the  crime  of  having  been  an  Bcoessor; 
before  the  fact  to  the  murder  of  William 
Goehel,  who  was  assassinated  in  that  oounty 
on  the  80th  day  of  January,  IBM.  The 
prosecution  was  removed  by  change  of  venue 
to  the  circuit  court  of  Scott  county.  In 
tiie  latter  court  the  accused  was  found  guilty 
and  bis  punishment  freed  by  the  Jury  at 
j*  eonflnement  In  the  itate  penitentiary  for 
'  life.  Upon  appe»l*to  the  court  of  appeals 
of  Kentudcy  the  jut^roent  was  reversed 
■ad  a  new  trial  ordered.  110  'Ky.  386, 
«S  I..  R.  A.  24S,  01  S.  W.  735.  At  the 
McMid  trial  the  rardtct  waa  gnilty,  and  the 
punishment  was  again  fixed  at  confinement 
in  the  penitentiary  for  life.  Upon  appeal, 
that  Judgment  was  revra-sed  and  a  new 
trial  ordered.  lU  Ky.  239,  70  8.  W.  044, 
lOfiO,  ri  S.  W.  4S4.  A  third  trial  occurred, 
whldi  resulted  in  a  verdict  of  guilty,  with 
the  punishment  fixed  at  death.  This  judg- 
ment WBs  also  reversed  and  the  case  sent 
ha«k  for  a  new  trial.  20  Ey.  L.  Rep.  1111, 
U  S.  W.  140. 

When  the  caae  came  on  for  trial  the 
fourth  time  the  accused  tendered  and  offered 
to  file  in  the  state  court  his  petition  pray- 
ing, upon  grounds  therein  stated  (and 
which  appear  in  the  above  statement),  that 
the  proeecution  he  removed  for  trial  into 
the  eircuit  court  of  the  United  Statea  for 
the  eastern  district  of  Kentucky.  But  the 
■tat*  court  would  not  allow  the  petition 
to  be  filed.  Bobeequeutly,  a  partial  tran- 
script M  the  record  was  filed  in  the  Federal 
court,  and  the  ease  was  docketed  in  that 
court.  The  commonwealth  objected  to  the 
filing  of  the  transcript  from  the  state  court 
and  to  the  dodceting  of  the  case  In  the 
Vedentl  eonrt,  and  moved  to  vacate  the 
order  of  filing  and  docketing.  That  motion 
waa  overruled. 

Thereupon  the  accused,  by  his  connsel, 
presented  to  the  Federal  court  an  appli- 
cation for  a  writ  of  habeas  corpus,  in  order 
that  he  might  be  discharged  from  the  cus- 
tody of  the  state  authoritiea.  For  the 
reasons  set  forth  in  the  opinion  of  that  court 
the  application  was  granted  and  a  writ 
ordered  to  issue,  oommanding  the  jailer 
of  Scott  county,  who  held  the  accused  in 
nutody  for  the  state,  to  deliver  him  into  the 
onstody  of  the  marshal  of  the  Federal 
eonrt,  which  was  done,  that  officer  being 
directed  to  keep  the  accused  confined  in  the 
eounty  Jail  of  Campbell  county,  Kentucky, 
nntil  the  further  order  of  the  Federal  court. 
130  Fed.  452.  From  that  order  the  com- 
monwealth of  Kentucky  has  prosecuted  the 
above  appeal   (No.  393),  the  sole  ground  of 


such  appeal  being  that  the  Federal  court  J[ 
was  without  jurisdiction  to  make  tha*o(dat  * 
allowing  the  writ  of  habeas  corima  and 
taldttg  the  accused  from  the  custody  of  the 
state  authorities.  Hie  accused  hae  moved 
to  dismiss  the  appeal  because  the  remedy 
of  the  eommonwealth  was  by  a  writ  of 
mandamus. 

The  commonwealth  also  asked  leave  to  flit 
a  petition  for  mandamna  to  compel  the 
Federal  court  to  remand  the  case  to  the 
state  court  and  to  restore  the  custody  of 
the  accused  to  the  state  authorities.  Leava 
to  file  was  granted  and  the  Federal  judges 
haring  made  his  return,  submitted  the  rulo 
upon  the  record  of  the  case,  including  the 
opinion  filed  by  the  court  below  when  th» 
writ  of  habeas  corpus  was  awarded  to  tako 
the  accused  from  the  custody  of  the  state 
authorities.    This  is  ease  Ha  IS,  Original. 

The  fundamental  question  to  be  detei^ 
mined  is  whether  the  lemoval  of  this  crim- 
inal prosecution  from  the  state  court  into 
the  Federal  court  was  authorized  by  any 
sUtute  of  the  United  States.  We  say,  I7 
any  statute,  because  the  subordinate  jodl* 
dal  tribunals  of  the  United  States  can  ex- 
ercise only  sudi  Jurisdiction,  dvil  and  crim- 
inal, as  may  be  authorised  by  acta  of  Con- 
gress. Chief  Justice  Marshall,  spealdng  for 
this  court,  has  said  that  "courts  which  origl- 
nate  in  the  common  law  possess  a  Jurisdio- 
tfon  which  must  be  regulated  by  their  com- 
mon law,  nntil  some  statute  shall  cliange 
their  established  principles;  but  courts 
which  are  created  by  written  law,  and  whose 
jurisdiction  Is  defined  by  writtai  law,  can- 
not transcend  that  Jurisdiction."  Ea  Porta 
Bottman,  4  Cranch,  75,  S3,  2  L.  ed.  554, 
560;  Vnited  BtaUt  r.  Bvdaon,  1  Cranoh, 
32,  33,  3  L.  ed.  859,  200;  Oary  v.  OurtM,  » 
How.  236,  248,  11  L.  ed.  578,  681;  Jf'InHf* 
V.  Wood,  7  Cranch,  604,  500,  3  L.  ed.  420, 
421;  17«{(«d  States  y.  Eckford  {United 
Btatee  v.  Tillon)  0  Wall.  484,  48B,  18  Ii. 
ed.  S20,  B21i  Bheldon  v.  SHI,  S  How.  441, 
449,  12  L.  ed.  1147,  1161;  Jonet  t.  United 
Statea,  137  U.  8.  202,  211,  34  L.  ed.  691, 
896,  11  Sup.  Ct.  Rep.  80. 

The  adjudged  cases  make  it  dear  that 
whatever  the  nature  of  a  civil  snit  or  crim- 
inal proceeding  in  a  state  court,  it  cannot 
be  remoced  into  a  Federal  court  uulese 
warrant  therefor  be  found  in  some  act  of 
Congress.  >* 

*We  are  now  to  enquire  whether  the  case  * 
was    removable   from   the  state  court,   in 
virtue  of  any  act  of  Ccmgress. 

The  removal  of  this  prosecution  into  tht 
Federal  court  was  rested  on  SS  041  and  842 
of  the  Revised  Statutes  (U.  8,  Comp, 
Stat.    igOl,   pp.   520,    S2I),    which   are   as 

follows  ! 

"i  641.  When  any  dril  suit  or  criminal 
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pioMoutlon  it  etHmsenoed  Ib  *nj  atate 
oouit,  for  Mij  CMua  whatBoerer,  agaiiiBt 
U17  penon  tnho  ii  lUnied  or  oonnoJ  uiforM 
m  the  ptdieial  tribunal*  of  th«  ttata,  or  ta 
th«  port  of  JAfl  «fat«  wA«r«  MMh  «uft  or 
prot«eu(ion  ij  peitdmg,  any  HjiAt  tooured 
to  Aim  by  atiy  tau  proviAwg  for  (Ae  ejuol 
eimi  right*  of  ritizma  of  tA«  XJrtitei  Slate*, 
or  of  an  ptrtotu  witfttn  tli4  furitdieiio*  of 
the  Tlnitad  Btatei,  .  ,  .  andi  roit  or 
prosecution  ma;,  upon  the  p«titlDn  of  meh 
defendant,  filed  fn  said  statA  court  at  any 
time  before  tha  trial  or  final  hearing  of  the 
cauM,  stating  the  facta  and  verified  bj 
oath,  be  removed,  for  trial.  Into  the  next 
dreuit  oourt  to  be  held  in  the  dlatriot  where 
it  ii  pending.  Upon  Uie  filing  of  aueh  peti- 
tion aU  further  proceeding!  in  tlie  state 
eourU  shall  oeaM  and  ahall  not  be  resumed 
except  aa  hereinaiter  provided.  But  all 
bail  and  other  aeouritf  given  in  eucli  suit 
or  proeecution  sliaU  continue  in  lilce  force 
and  effect  as  if  the  same  had  proceeded  to 
final  judgment  and  execution  In  tlie  state 

"I  M2.  When  all  the  aets  neoewary  for 
the  removal  of  an;  auit  or  proseaotion,  aa 
provided  In  tlie  preceding  •ecUon,  have 
been  performed,  and  the  defendant  petltbm- 
Ing  for  such  removal  ia  In  actual  suatody  on 
process  luued  by  aald  state  court.  It  shall 
be  the  dutj  of  the  clerk  of  said  elrooit 
eonrt  to  iania  a  writ  of  habea*  eorpna  mm 
omMO,  and  of  the  marshal,  by  virtue  of 
aaid  writ,  to  take  the  bod;  of  the  defendant 
Into  Us  coatod;,  to  be  dealt  with  In  said 
fllrcnit  court  according  to  law  and  the 
ordeta  of  aald  court,  or,  la  vaeatton,  of 
an;  Judge  therecrf;  and  the  marshal  shall 
file  with  or  deliver  to  the  derk  of  said 
state  oourt  a  duplicate  oopy  of  said  writ." 
The  oontention  of  the  commonwealth  is 
tiiat  the  dedslous  of  this  eourt  whollj  pre- 
dude  the  suggcetion  that  |  Ml  authorUed 
the  removal  of  thla  ease  into  the  Federal 
eonrt.  In  review  of  this  contention  we  must 
J  aee  what  haa  been  heretofore  dedded. 
'Among  the  caaea  to  whldi  our  attention 
has  been  called,  the  first  one,  in  point  of 
time.  Involving  the  wmstruoUon  of  E  Ul,  ia 
B»  parte  Welle,  S  Woods,  les,  132,  Fed. 
Caa.  No.  1T,SS0,  determined  in  the  drenit 
eonrt  of  the  United  States  for  the  district 
of  Louisiana,  iSr.  Justice  Bradl^  presiding. 
The  aooused  there  sov^t  to  remove  the 
proeecution  from  the  state  court,  upon  the 
grotiad,  among  othera,  that  euch  vindictive 
prejudice  existed  against  them  on  the  part 
of  the  lawmaking  and  law-adminiatering 
anthoritiea  of  the  state  that  they  would  be 
denied  their  rigbta  as  dttxene  in  the  state 
eourt,  as  well  aa  before  anj  jury  tltat  might 
be  tmpanded  therdn  under  the  then-exist- 
ing  jury   law   of   the   state;    eoneequentlj. 
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th^  wonld  not  be  aUe  to  enforoe  their 
rights  In  aald  eourk  It  waa  also  alleged 
that  the  state  eonrt  and  Its  officers  had 
so  manipulated  the  local  law  aa  to  deprive 
the  accused  of  an  impartial  jury,  and  that 
they  would  be  deprived  of  the  full  and  equal 
benefit  of  the  la^m  and  proceedings  for  tite 
security  of  their  persona.  The  court,  haT> 
lag  found  that  there  waa  nothing  In  the 
Constitution  or  laws  of  the  state  that  was 
luMtile  to  the  equal  rights  of  the  accused, 
in  any  partloular,  said:  "The  allegations 
with  regard  to  the  manipulation  of  the  law 
in  such  manner  aa  to  secure  a  jury  iTiitnlw.} 
to  the  petlUonere,  and  with  regard  to  the 
exlBteaee  of  a  general  prejudice  against 
them  In  the  minda  of  the  court,  the  junin, 
the  offldsla,  and  the  people,  are  not  withia 
the  purview  of  the  atatute  autlu»iztng  a 
removal.  The  Uth  Amendment  to  the  Oi)» 
Btltution.  whldi  guarantees  the  equal  bene- 
fit of  tlte  lawB,  on  whidi  the  present  appli- 
cation Is  liased,  only  prohibits  state  legis- 
lation violative  of  said  right]  It  la  nat 
directed  agalnat  Individual  infringements 
thereof.  The  dvil  righU  biU  of  ISM  was 
broader  In  its  aoc^^  andvtaUng  to  vlndl- 
cats  those  ri^te  against  indfvidnal  ag- 
gression; but,  atill,  only  whan  eommltteil 
under  color  of  soms  law,  etatutsk  ordinsne^ 
regulation,  or  enstom.'  tli  Stat  at  L.  Z7, 
ohap.  31,  I  1.)  And  when  that  provlaloii 
is  this  law,  which  is  transferred  to  |  Ml 
of  the  Bevtsed  Statutes,  gave  the  rlg^t  to 
remove  to  tfas  United  States  eourts  a  eaass 
eommeneed  in  a  state  oour^  against  a  per- 
son who  is  denied  or  eannot  «fores  anj  jj 
•of  the  rights  secured  by  the  set,  It  had  * 
referenee  to  a  denial  of  those  rights  er 
impedimenta  to  thdr  enf  oreement,  arisl^ 
from  some  state  law,  statute^  K^olatio^ 
or  onstom.  It  is  only  when  some  such  ko^ 
tile  etate  legiilatUm  can  be  slrawn  to  azis^ 
interfering  with  the  party's  right  of  defense 
tltat  he  can  have  Us  cause  removed  to  tta 
Federal  oonii." 

Ijt  Btrtmier  t.  Vest  VtrgMt,  IM  U.  & 
30S,  309,  818,  U  L.  «d.  SM,  MO,  «C7,  wU<k 
wae  an  indictment  In  a  eonrt  of  West  Vir- 
ginia against  a  person  of  the  Afriean  raes 
for  the  crime  of  murder,  the  aooused,  befoce 
the  trial  commenced,  presented  Us  petittcB 
for  the  removal  of  the  ease  Into  the  United 
States  court  up<nL  the  ground  that  the  laws 
of  the  state,  iu  rdation  to  both  grand  and 
petit  juries,  discriminated  against  ocdored 
citlsena,  because  of  thdr  race.  In  violation 
of  the  Constitntlon  and  the  laws  of  the 
United  States.  The  petition  for  removsl 
wae  denied,  and  the  aeeused  was  forced  to  a 
trial  In  tits  state  court,  fonnd  gnil^,  and 
sentenced.  That  judgment  was  afiirmed 
by  the  supreme  court  of  appeals  of  the  state, 
and  the  caae  waa  brought  here  upon  writ  of 
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error.  This  court  held  tlw  lUto  statute  to 
be  imconatitutioiuil,  m  "'■'^'"g  an  illegal 
discrimination  againit  negToas,  becansa  of 
their  race.  After  raferring  to  wtiat 
Mid  in  United  Statm  v.  Reete,  92  U.  B,  ei4, 
23  L.  ed.  663,  to  the  effect  that  rights  and 
fanmnnitiee  created  by  or  dependent  npon  the 
Oonstitntion  of  the  United  States  eai 
protected  bj-  Gongrees,  and  that  the  form 
and  manner  of  the  protection  wa.j  be  such 
Bi  Congregs,  fn  the  Intimate  exerciee  of  Its 
legialatire  discretion,  shall  provide,  the  court 
said ;  "There  is  express  authority  to  protect 
tl>e  rights  and  immunities  referred  to  in  the 
]4th  Amendment,  and  to  enforce  obserrance 
of  them  bj  apprtqiriate  coogrsesional  legiala- 
tlon.  And  one  very  efflcient  and  appropri- 
»ts  mode  of  extending  such  protection  and 
ssouring  to  a  party  the  enjoyment  of  the 
right  or  immuni^  is  a  law  providing  for 
tlte  removal  of  his  ease  from  a  state  court, 
fn  which  the  right  Is  denied  by  th«  ttata 
low,  into  a  Federal  court,  wliere  it  will  be 
upheld,  niia  is  an  ordinary  mode  of  pro- 
tecting rights  and  Immunities  conferred  by 
■  the  Federal  Oonstitntlon  and  laws.  Seo- 
"  tion  Wl  is^such  a  proTislon."  Adverting 
to  the  aet  from  whieh  ||  1977  and  1678  of 
the  Berised  Statutes  (U.  S.  Comp.  Stat. 
1001,  pp.  18S9-1262)  were  taken,  the  court 
farther  saidi  "This  act  puts  in  the  form  of 
■  statuts  what  had  been  substantially  or- 
dained i^  the  constitutional  amendmant. 
It  wsa  a  step  towards  enforcing  the  con- 
stitutional provisions.  Section  641  was  an 
■draneed  step,  fully  warranted,  ws  think, 
by  the  Eth  seotion  of  the  Ktli  AJnendmmL" 
CMteerve  that  this  was  the  ease  of  a  stats 
statute  held  to  prevent  the  enforcement  in 
'  Uie  judicial  tribunals  of  the  state  of  rights 
Mcnred  to  the  acensed  by  the  Constitution 
of  the  United  States.  Upon  that  point  this 
eonrt  said:  "That  the  petition  of  Uie  plain- 
tur  in  error,  filed  by  him  in  the  stats 
Kmrt  before  the  trial  of  his  case,  made  a 
tu*  for  removal  into  the  Federal  cir- 
ndt  covrt,  under  t  Ml,  Is  vary  plain.  If,  bj 
the  eonstitutlonal  amendment  and  |  1077  of 
the  Revised  Statutsa,  he  was  entitled  to  im- 
Branity  from  discrimination  against  him  in 
tbe  selection  of  jnrors,  beoausa  of  their 
eoloT,  as  we  have  endeavored  to  show  that 
ha  was.  It  set  forth  sufficient  facts  to  ex- 
hibit a  denial  of  that  immunity,  and  a 
denial  by  the  »tatute  Into  of  the  state. 
There  was  error,  therefore^  in  proceeding  to 
the  trial  of  the  indictment  against  him  after 
his  petition  was  filed,  as  also  in  overmllng 
his  challenge  to  the  array  of  the  jury,  and 
In  refusing  to  itaash  the  panel." 

In  VirffMa  v.  RU>tt  (Ea  part*  Virginia), 
100  U.  8.  S13,  321,  25  L.  ed.  887,  670,  which 
was  an  Indictment  in  a  court  of  Vir- 
ftnla  against  colored  persons  charged  with 


the  erlms  of  murder,  the  aocused  moved 
that  the  venire,  which  was  composed  entire 
ly  of  white  men,  should  be  modified  bo  as  to 
^low  one  third  of  the  Jury  to  be  eomposed 
of  colored  men.  That  motion  was  overruled. 
Thereupon  the  defendants,  before  the  trial, 
■ought  by  petition  to  have  tlie  prosecution 
removed  into  the  Federal  court,  npon  the 
ground  thst  the  right  secured  to  them  \>j 
the  act  of  Oongress  providing  for  the  equal 
civil  rights  of  all  citizens  of  the  United 
States  was  denied  to  them  in  the  fudieial 
tribunals  of  the  oounty  in  whieh  the  proteou- 
tion  loof  pending;  also,  upon  the  ground 
that  the  grand  jury  finding  the  indictment 
had  been  organised  in  diserimi  nation  g 
against  the 'colored  race  because  of  their* 
raee.  The  application  to  remove  the  cass 
was  denied,  and  the  defendants  were  tried 
in  the  state  court  and  convicted.  Iha 
ease  at  that  stage  of  the  trial  was 
do^eted,  at  the  motion  of  the  aocused, 
in  the  Federal  court,  and,  npm  writ  of 
habeas  corpus  sued  out  from  that  court. 
they  were  taken  from  the  eostody  of  the 
state,  and  placed  in  the  custody  of  the 
United  States  marshal.  The  common- 
wealth of  Virginia  obtained  from  this  eonrt 
a  nils  against  the  judge  of  the  Federal  court 
to  show  cause  why  the  accused  should  not  be 
redslivsred  to  the  authorities  of  the  stats,  to 
be  dealt  witii  according  to  the  laws  of  tlwt 
commonwealth.  The  judge  made  his  rt- 
tum  to  the  rule,  averring  that  the  Indict- 
ments were  removed  into  the  Fedaral  court 
by  virtue  of  |  MI  of  tlw  Bsvised  SUtutM. 
It  Is  Important  to  notice  that  thsre  was  no 
claim  in  that  case  that  either  the  Oonstitn- 
tlon or  laws  of  Virginia  denied  the  dvll 
rights  of  colored  people^  or  stood  In  the  mj 
of  their  enforcing  the  equal  proteotlon  of 
the  lawa.  The  law,  this  court  said,  made 
no  discrlmlnatfou  against  them  because  of 
their  eolor,  nor  any  dlaerlminatfoii  at  alL 
And  further,  referring  to  the  officer  ehargod 
with  the  dn^  of  selecttng  Jurors,  this  ooort 
■aid;  "He  made  himeelf  liable  to  punish- 
ment at  the  instance  of  the  state  and  nndw 
the  laws  of  the  United  States.  In  one  senses 
indeed,  his  act  was  the  act  of  the  stat^  and 
was  prohibited  by  the  constitutional  amend- 
imt.  But,  inaevuieh  a»  it  toot  a  oriaHnal 
lisuss  of  the  state  law.  It  cannot  be  said 
)  have  been  such  a  'denial  or  disability 
to  enforce  in  the  Judieial  tribunals  of  the 
state,'  the  rights  of  colored  men,  at  ie  oom- 
templated  hy  the  remoool  sot.  |  041. 
It  is  to  be  observed  that  sot  gives 
the  ri(^t  of  removal  only  to  a  per- 
son "who  is  denied,  or  cannot  enforee,  tm 
the  judicial  tribunals  of  the  state,  his  equal 
dvil  rights.'  And  this  is  to  appear  before 
triaL  When  a  ttatwfs  of  the  etat»  denies' 
his  right,  or  interposes  a  bar  to  hla  esfw 
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dog  It,  in  the  JudJeUI  trOmiuU*,  tbe  pr«- 
•umptton  is  fair  thxt  ibey  wOl  be  controlled 
bj  It  in  their  dedaiona;  and  In  sneb  a  caM 
K  defendant  may  affirm  on  oath  what  le 
Beoeasaij  far  a  TctnovBL    fiuoA  a  oom  ]■ 

g  elMTlf    within    the    provisionB    of    |    MI. 

■  But'when  a  Bubordinato  officer  of  the  itato, 
in  Tiolatios  of  state  law,  undertakee  to  de- 
prive an  Bccuaed  partj  of  a  right  which 
the  itatute  law  aecorda  to  him,  aa  In  the 
caae  at  bar,  It  can  hardly  be  uld  that  bo  ii 
denied,  or  cannot  enforce^  'in  the  jndieial 
tribnnaU  of  the  state'  the  rights  which  be- 
long to  him.  In  such  a  case  it  ought  to  be 
presumed  the  coart  will  redresB  the  wrong. 
If  the  accused  ii  deprived  of  the  right,  the 
final  and  practical  denial  will  be  In  the  judi- 
dal  tribunal  which  tries  the  ease,  after  the 
trial  baa  commenced.  If,  as  in  this  oaae^  the 
■uhordinate  officer,  whose  duly  It  la  to 
•eleot  jurors,  fails  to  dischargs  that 
duty  in  the  true  spirit  of  the  law; 
U  be  exclude!  all  colored  men  solely 
beeanw  they  are  colored;  or  if  the  sheriff 
to  whom  a  venire  Is  given,  oomposed  of  both 
white  and  colored  citizens,  n^leeta  to  sum- 
mOB  the  colored  Jurors  only  because  thty 
are  colored;  or  If  a  derk  whose  duty  It  Is 
to  take  the  twdve  names  from  the  box  re- 
Jects  all  the  colored  jurors  for  the  same  rea- 
son,— It  can  with  no  propriety  be  said  the 
defendant's  right  is  denied  by  the  state,  and 
eannot  be  enforeed  in  the  judical  tribunals. 
lite  court  will  correct  the  wrong,  will  quash 
the  Indictment  or  the  panel,  or,  if  not,  the 
error  will  be  corrected  In  a  superior  court, 
Ve  eoTniot  thitilc  nicK  ease*  ore  within  tK« 
pTOviiiont  of  ^  S41.  Denial*  of  tqiuU  righta 
tn  th4  action  of  tA«  jttdieial  tribtmots  of  the 
stole  ore  Uft  to  tli»  fwiaorj/  potvert  of  thU 
oovrt." 

The  question  as  to  the  scope  of  |  641  of 
the  Revised  Statute  again  arose  In  the  sub- 
sequent cases  of  Heal  v.  Celamire,  lOS  U.  S. 
370,  336,  28  L.  ed.  S6T,  570;  Bu»\  t.  Ken- 
tvcky,  107  U.  B.  110,  IIS,  27  L.  ed.  3M,  358, 
1  Sup.  CL  Rep.  625;  Otfiaon  v.  tiitaitnppi, 
ie£  U.  S.  565,  531,  564,  40  I.,  ed.  1075,  1078, 
1079, 16  Sup.  Ct  Rep.  904,  and  Smith  v.  ifis- 
siMtppi,  162  U.  B.  5S2,  600,  40  L.  ed.  1DS2, 
1085,  18  Bup.  Ct.  Rep.  900.  In  each  of  these 
wses  It  was  distinctly  adjudged,  in  har- 
mony with  previous  cases,  that  the  words  in 

f  641 "who  Is  denied  or  cannot  enforce  In 

the  judidal  tribunals  of  the  state,  or  In 
the  part  of  the  state  where  Huch  suit  or 
prosecution  ia  pending,  any  right  secured 
to  m™  by  any  law  providing  for  the  equal 
dvil  rights  of  citizens  ol  the  United  States, 
or  of  all  persons  within  the  jurisdiction  of 

•4  the  United  States" — did  not  give  the  right 

•  of  removal,  unless'the  Constitution  or  the 
laws  of  the  state  In  which  the  criminal  pros- 
actttion  was  pending  denied  or  prerentsd  the 


enforcement  in  the  judidal  trlbnnali  of  mA 
state  of  the  equal  rights  of  the  accused  as  se- 
cured I7  any  law  of  the  United  States.  IlMsa 
eases,  as  did  the  prior  ones,  expressly  held 
that  there  was  no  rij^t  of  mnoml  under 
i  641,  where  the  allied  diserlmlnatioB 
against  the  accused.  In  respect  of  hia  equal 
rights,  was  due  to  the  ill^al  or  corrupt  ads 
of  administrative  officers,  unauthorized  I7 
the  Constitution  or  laws  of  the  states  M 
interpreted  by  its  highest  eomi.  For  wrongs 
of  that  diaractcr  the  remedy,  it  was  bdd, 
is  In  the  stats  court,  and  ultimately  in  the 
power  of  this  court,  upon  writ  of  error,  to 
protect  any  right  secured  or  granted  to  an 
accused  by  the  Constitution  or  laws  of  the 
United  States,  and  whldi  has  been  denied 
to  him  in  the  highest  court  of  the  state  la 
which  the  dedaion,  in  reapeet  of  that  righ^ 
could  bs  had. 

In  Oihton  r.  ifitsissippl,  twpns,  tlie  words 
of  this  oonrt  aa  to  the  soops  of  %  Ml  wera 
very  empbatie.  In  that  ease  there  was  a 
convietion  in  a  state  court  of  a  n^ro  for 
the  orime  of  murder,  and  In  whieh  one  <A 
tile  quseUons,  upon  writ  of  ernr  to  tho 
highest  court  of  Uiat  state,  was  %a  to  the  a» 
tion  of  the  trial  court  in  denying  a  petition 
for  the  removal  of  the  proseeution  to  tho 
Federal  eourt.  This  court  said:  "Wba 
the  Constitution  and  laws  of  a  state,  as  In- 
terpreted by  Its  hlgheat  Judicial  tribunal, 
do  not  stand  in  the  way  of  the  enfore^ 
ment  of  rights  secured  equally  to  all  dtiaeaa 
of  the  United  States,  the  possibility  that 
during  the  trial  of  a  partioolar  case  the 
state  court  may  not  respect  and  emforee  tbo 
right  to  the  equal  proteotjon  of  the  laws 
ecmstltutaa  no  ground,  under  the  statute 
for  removing  the  prosecution  into  the  dr-  - 
cult  court  of  the  United  States  in  advanoo 
of  a  trial.  We  may  repeat  here  what  was 
said  In  "Seal  v.  Dsloimifs,  namdy,  that  in 
thus  construing  the  statute  Ve  do  not  witb- 
hold  from  a  party  daiming  that  he  ii  d^ 
nied,  or  cannot  enforee  in  the  judicial  tA- 
bunals  of  the  state,  his  eonstitutional  equal- 
ity of  d^il  rights,  all  opportunity  of  appeal- 
ing to  the  courts  of  the  United  States  for  A 
•redrese  of  his  wrongs.  For  if  not  entiUed,  ■ 
under  the  statute,  to  the  removal  of  tbs 
suit  or  proBCGution,  he  may,  when  denied,  in 
the  subsequent  proceedings  of  the  stats 
court,  or  in  the  execution  of  Its  judgment 
any  right,  pririlege,  or  immunity  given  or 
secured  to  him  by  tjie  Constitution  or  laws 
of  the  United  SUtes,  bring  ths  ease  here 
for  review.'  .  .  .  We  therefore  hdd  in 
Veal  T.  Delatove  that  Congress  bad  not  au- 
thorized a  removal  of  the  prosecution  from 
ths  state  court,  where  jury  eommiaaioneis 
or  other  subordinate  officers  had,  iritAont 
authority  derivod  from  the  (7onatttutton  and 
lotM  of  th«  state,  exduded  colored  dtizens 
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from  Juries  beoaOM  ot  th«]r  rate."  Again : 
The  application  woa  to  removB  the  proseou- 
tion  from  the  state  enurt,  and  a  remoral, 
a»  we  have  aeen,  oould  not  be  <vdered  upon 
the  gronnd  limply  that  citizens  of  African 
descent  had  been  improperlj  aicluded,  be- 
eauH  of  tbelr  race,  and  without  the  wuie~ 
tion  of  tbe  Constitution  and  Uwi  of  the 
•tate,  from  service  on  prerioui  ^and  juriet, 
or  from  eervioe  on  the  particular  grand 
Jury  that  returned  the  indictment  against 
the  accnsed.  We  do  not  overlook  in  this 
connection  the  fact  that  the  petition  for 
the  removal  of  the  causa  into  the  Federal 
court  alleged  that  the  accused,  h;  reason  of 
the  great  prejudice  against  him  on  account 
of  his  color,  could  not  secure  a  fair  and  im- 
partial trial  in  U>s  countj,  and  that  he 
prayed  an  opportunity  to  subpiBna  witneeees 
to  proTv  that  fact.  Buch  evidence,  if  it  had 
been  introduced,  and  however  cogent,  could 
not,  OB  already  shown,  have  entitled  the  ac- 
cnsed to  the  nmovol  longht;  for  the  allt^ed 
Mcistence  of  race  prejudice  Interfering  with 
ft  fair  trial  waa  not  to  be  attributed  to  the 
Congtitntion  and  laws  of  the  state.  It  was 
Incumbent  upon  the  state  court  to  see  to  it 
that  the  accused  bad  a  fair  and  impartial 
trial,  and  to  set  aside  any  verdict  of  guilt; 
based  on  prejudice  of  race." 

The  coses  to  which  we  have  adverted  bad 
reference.  It  is  true,  to  alleged  discrimina- 
tfons  against  negroes  beeanse  of  their  race. 
But  the  rules  announced  in  them  equally 
apply  where  the  accused  Is  ot  the  vAite  race. 
BeoUon  B4I,  oe  well  oa  tlie  14tb  Amend- 
^  ment  of  the  Constitution,  is  for  the  beoeflt 
*  of  all'of  every  rooe  whose  eases  are  em- 
braced by  it*  provisions,  and  not  alone  for 
the  benefit  ot  the  African  race. 

We  have  not  orerloolced  the  BU|g;eaUou, 
earnestly  pressed  upon  onr  attention,  that 
it  is  Impossible  for  tbe  accused  to  obtain  a 
tait  trial  in  tbe  locality  where  tbe  prosecu- 
tion is  pendiug.  Indeed,  the  suggestion  is, 
in  effect,  that  there  was  a  deliberate  pur- 
pose on  the  part  of  those  diarged  with  the 
administrati<m  of  justice  in  that  locality  to 
take  hb  life,  under  the  forms  of  law,  even  if 
the  facts  did  not  establish  his  guilt  of  the 
erime  charged.  It  is  true  that,  looking  alone 
at  the  petition  for  removal,  tbe  trials  ot 
the  accused  disclose  such  misconduct  on  the 
part  of  administrative  ofBcers  connected 
with  those  trials  as  may  well  shook  oil  who 
love  justice  aud  recognise  the  right  of  every 
human  being,  accused  of  crime,  to  be  tried 
according  to  law,  Tbe  ease,  as  made  J>j 
the  record,  it  must  be  oonceded,  tends  to 
show,  if  it  does  not  justify  the  belief,  that 
administrative  officers  having  connection 
with  the  trial  of  the  aocused  had  It  in 
mind,  at  each  trial,  to  exclude  from  the 
fniy,  so  for  as  It  was  poasibls  to  do  so. 


every  person,  however  competent,  who  b* 
longed  to  the  same  political  party  as  the 
accused.  In  his  separate  opinion,  in  M 
Ky.  L.  Eep.  llll,  1117,  S3  8.  W.  148,  Itt, 
Judge  Barker,  of  the  court  of  appeals  of 
Kentudcy,  referring  to  tbe  third  trial  of 
tbe  accused,  said:  It  Is  dear  that  tb* 
trial  judge  was  of  opinion  that  it  was  not 
an  offense  against  the  14th  Amendment  or  • 
denial  of  tbe  equal  protection  of  tbe  laws  to 
the  defendant  to  exclude  Bepublicona  [tha 
accused  being  a  Republican  in  politics]  from 
the  jury,  solely  because  they  were  BepuhU- 
cans,  provided  the  selected  Democrats  [tha 
deeeosed  Ooebel  being  a  Democrat  in  poU- 
tica]  were  possessed  of  the  statntoiy  quail- 
fleations  required  for  jury  service." 

It  is  appropriate  here  to  recoil  that  tha 
eireoit  court,  referring  to  the  petttion  for 
removal,  said;  "The  ctmunonwealth  of 
Kentocky  has  not  filed  a  reply  to  said  peti- 
tion for  ronoval,  or  in  any  way  token  issua 
with  the  defendant  as  to  any  of  tbe  allega- 
tions thereof.  Said  allegations  must,  there- 
fore, be  accepted  as  true,  save  in  so  Hx  aa  2 
they  may  contradicted  by  theftranserlpt  on  > 
file  hereiii.  In  the  cose  of  DUhim  r.  Cifi- 
oinnati,  ff.  0.  <t  T.  P.  B.  Co.  88  0.  a  A.  34S, 
133  Fed.  4T1,  Judge  Richards,  in  discussing 
the  offlrmativs  allegations  of  a  petition  for 
removal  in  a  civil  suit  under  the  jurisdl» 
tionol  acts  ot  18ST,  188S,  (S4  SUt  at  U 
662,  chap.  ST3,  26  BUt.  at  Ii.  433,  chap.  888. 
U.  &  Comp.  Stat.  ISOl,  p.  EOS],  sold:  If 
these  averments  were  not  true,  the  plaintiff 
sliould  hava  denied  them,  sjid  an  issua 
would  then  have  been  made  for  the  oonrt  b*- 
low  to  try  and  determine.  No  answer  waa 
flledj  no  issue  in  any  other  way  waa  takeiL 
The  plaintiff  contented  himself  with  mak- 
ing «  motioif  to  remand,  and  which  only 
raised  a  lego]  question,  namely,  whetiier, 
upon  the  facts  stated  in  Qie  petition  for  ra> 
movol,  taken  in  connection  with  the  reowd, 
a  case  for  removal  woe  made  out,'  In  the  easa 
of  Whittm  r.  Tomlinson,  ISO  U.  8.  231,  40 
L.  ed.  406,  16  Sup.  CL  Rep.  £07,  Jus- 
tice Qray,  in  referring  to  a  petition  for  a 
writ  of  habeas  corpus,  under  M  791-755, 
U.  8.  Rev.  Stat.  (U.  S.  Comp.  Stat  1801. 
pp.  6SZ,  GB3),  aaid:  In  a  petition  for  a 
writ  of  habeas  corpus,  verified  l^  oath  ot 
the  petitioner,  as  required  by  U.  B.  Sov. 
Stat  I  754,  U.  S.  Comp.  Stat  ISOI,  p. 
B93,  tacts  duly  allied  may  be  taken  to  ba 
true,  unless  denied  by  the  retnrn,  or  eon- 
trolled  by  other  evidence.  But  no  allega- 
tion of  fact  in  the  petition  on  be  assumed 
to  be  admitted,  unless  distinct  and  unam- 
bignons.'  The  allegations  of  the  petition 
for  removal  are  not  borne  out  I>y  the  tran- 
script in  all  their  detail.  They  are,  how- 
ever, borne  out  to  a  substantial  d^free,  and 
are  not  eontrodicted  In  any  ■ubstanUal  par- 
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ticuUr.  It  cstabUaliea  tiie  (UaerimiuaUon 
eompUined  of  In  the  idcction  of  tht  juTon 
by  tli«  anbordinaU  offlcerB  haling  to  do  there- 
with on  the  second  and  third  tri&la,  vid 
ttiat  on  both  trUla  tho  Goott  tdrenit  eourt 
kftld  that  such  diierliithiAtiCFn  wu  not  il- 
legal and  the  defendant  hod  no  right  to 
complain  theraof.  It  not  betog  elalmed  th»t 
the  Juron  aelected  did  not  possees  the 
sta.tntoi7  qualifleatlinu.  Aa  to  the  flrit 
trial,  all  that  the  trauBcript  show*  la  that 
It  wa«  on*  of  the  groundi  of  defendant's 
motion  for  new  trial  tiiat  the  dreuit  Judge, 
after  the  r^ular  panel  wan  cshausted,  had 
refoaed  to  draw  from  the  wheel  the  names 
«f  the  jnron  placed  there  in  the  fall  of 
1890,  b«tors  anj  motjve  for  dlaerlmlnation 
had  arisen,  w»ieernlng  whidt  Judge  Du 
Belle  hod  this  to  say  in  the  opinion  de- 
*  IlTered  by  Um  on  behalf  of  the  majority 
'  of  the  eourt  of*appeal*  on  the  first  appeal; 
In  tha  gnninda  relied  on  in  the  motion 
for  new  trial  it  Is  stated  that  the  eourt 
orermled  the  motion  of  appellant,  after  the 
regular  panel  was  exhausted,  to  draw  the 
remaining  namea  neecaaaty  to  eompleta  the 
jniy  from  the  Jury  wheel.  It  Is  to  be  re- 
gretted that,  in  a  ease  ooncernlng  which  so 
modi  feeling  exleted,  the  eimple  and  easy 
mode  was  not  adopted,  which  would  have 
put  beyond  eavO  the  qnestlon  of  the 
BCBUsed  haring  a  trial  by  Jury  imparUally 
selected.  This  will  douhtleta  be  done  npon 
the  socceeding  trial.' " 

Taking,  then,  the  facts  to  be  as  repre- 
sented in  tiie  petition  for  remorml,  still 
the  remedy  of  the  aeenaed  waa  not  to  hare 
proieeutlon  removed  Into  the  Federal  court, 
that  oourt  not  being  authorlied  to  take 
oi^nlzanee  of  the  caM  upon  remoral 
from  the  state  eourt.  It  ia  not  contended, 
as  it  could  not  be,  that  the  Constitution 
and  laws  of  Kentucky  deny  to  the  aeeuaed 
any  right*  secured  to  him  by  the  Oonetl- 
tuUon  of  the  United  St&tea  or  by  ai^  act 
of  Congress.  Buch  lieing  the  ease,  it  la 
impossible,  in  riew  of  prior  adjudications, 
to  hold  that  this  prosecution  was  remov- 
able into  tha  dreuit  oourt  of  the  United 
States  by  virtue  of  |  641  of  the  Revised 
Statutes-  Sndi  a  ease  aa  the  one  before  va 
Has  not  been  provided  for  by  any  act  of 
Congreaa;  that  is,  a  circuit  court  of  the 
United  States  has  not  been  authorised  to 
take  oognlEonce  of  a  criminal  prosecotion 
commenced  in  a  state  oourt  for  an  alleged 
crime  against  the  atate,  where  the  Constl- 
tntion  and  laws  of  toch  state  do  not  per- 
mit dlaerimlnation  against  the  accused  In 
mpect  of  such  rights  as  are  speelfled  in 
the  first  clause  of  !  641.  This  eourt,  while 
sustaining  the  subordinate  courts  of  the 
United  States  In  the  exercise  of  such  jn- 
risdietion   aa   liaa  been   lawfully   conferred 


upon  them,  must  see  to  it  that  th^  do  not 
uauip  authority  not  affirmatively  given  to 
them  by  acta  of  Craigrcas.  In  Man*fl«ld  O. 
A  L.  U.  R.  Oo.  r.  Buxut,  111  U.  a 
379,  S8S,  28  L.  ad.  462,  MS,  4  Bnp. 
Ct  Rep.  610,  Sll,  we  said  that  "the  mis, 
springing  from  tia  nature  aad  Qmlta  of 
the  Judidal  power  of  the  United  States, 
ia  inflexible  and  without  excepUon,  whidi 
raqnlrea  this  eourt,  of  it*  own  motion,  to 
deny  its  own  jurisdiction,  and,  in  the  ex-  * 
erdsa  of  Itfl  appellate  power,  that  of'all  * 
oUier  oourts  of  the  United  StatM,  in  all 
cases  where  aueh  juriedlction  doea  not 
affirmatively  appear  in  tJie  record  on  whieh, 
in  the  exerdse  of  that  power,  it  is  sailed 
to  act.  On  every  writ  of  error  or  appeal 
the  first  and  fundamental  question  la  tliat 
of  JurisdietlOQ, — first,  of  tills  eourt,  and 
tiien  of  the  court  fnnn  which  the  record 
comes.  This  quesUon  the  court  Is  bound 
to  aek  and  answer  for  Itself,  even  whcs  not 
otherwise  anggested,  and  without  napect 
to  the  relation  of  the  partlea  to  it."  Thia 
prindple  has  been  again  and  again  reAf< 
firmed.  Oreat  Southern  Fin  Proof  BoUt 
Oo.  r.  /ones,  ITT  U.  8.  449,  4G3,  44  L. 
ed.  642,  843,  SO  Sup.  Ct.  Rep.  000,  and  a«- 
thorities  there  dted. 

Now,  it  afflrraatlvely  ^ipean  of  raoorl 
that  Uie  dreuit  eourt  hu  talcen  Jnri^ 
diction  of  tliia  eaa*  on  remoral  from  tba 
state  court,  when,  a*  we  hold,  no  act  of 
GongrM*  authoricad  it  do  ao.  We  eonnot, 
in  fidelity  to  the  law,  as  declared  In  forms 
cases,  overlook  this  defect  of  Juriadietioa 
in  the  court  below  or  fail  to  express  oar 
inahlllty  to  concur  in  the  views  of  tha 
learned  eourt  below  upon  this  point. 

The  dreuit  court  said:  *%  therefore^ 
conclude  that  the  prior  actltm  of  the  Boott 
dreuit  eourt  denying  tha  defendant  tha 
equal  protection  of  the  laws  i*  a  real  hin- 
drance and  obatada  to  Ua  aasertlng  his 
right  thereto  in  m  future  trial  therein,^ 
jnit  OS  real  aa  an  uneonititutiona]  statute 
would  be, — and  that  the  defendant  la 
dmied  the  equal  protection  of  the  lawa  in 
said  court,  within  the  meaning  of  said  sec^ 
Uon,  and  atltled  to  a  removal  en  acoonnt 
thereof.  He  Is  denied  In  said  aoort  the 
equal  protection  of  the  laws  beeanse  he 
has  been  denied,  and  such  denial  haa  never 
baen  set  aside,  but  remain*  in  full  fores 
and  effect  ...  By  an  'Inaljllity  to  e» 
foroe  in  the  judidal  trihunala  of  the  statt^ 
Is  meant,  as  I  construe  the  statuto,  »ay 
judidal  tribunal  of  the  state  that  may  have 
juriadlctlon  of  the  prosecution."  nils  view 
is  met  by  what  has  been  aald  In  tOrmer 
cases,  namely,  that  tha  words  in  1  641— 
"who  is  denied  or  cannot  enforce  In  tha 
Judidal  tribunals  ot  the  state"— have  no 
application  to  any  ease  where  the  rights 
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aMured  to  ui  MBtued  tif  any  Uw  prarid- 
I  lag  for  th«  aqiul  civil  rights  of  dtizenH 
'  of  the  United  St«tM,*or  of  all  peraoni  wltli- 
In  the  jnriedicUon  of  the  United  States," 
an  recognized  or  are  not  denied  by  the 
Oonatitution  or  l&ws  of  the  stats  in  which 
the  proBeeiition  is  pending. 

Under  tills  holding,  the  accnsad  Is  not 
deprived  of  opportunity  to  hare  his  rights, 
of  whatever  nature,  which  are  secured 
or  guaranteed  to  him  b;  the  Conatitntioa 
or  laws  of  th«  United  States,  fully  protected 
by  a  Federal  court.  But,  it  is  said  that 
the  action  of  the  trial  court  in  refusing 
to  quash  the  indictment  or  the  panel  of 
petit  jurors,  although  the  motion  to  ^uash 
was  based  on  Federal  giounds,  cannot, 
oader  the  laws  of  Eentuoky,  be  reviewed  by 
tiie  court  of  appeals,  the  highest  court  of 
that  conunonwealth.  If  such  be  the 
law  of  Eentud^,  as  declared  by  the 
statutes  and  by  tlie  court  of  appeals 
of  Uiat  oommonwealth,  then,  after  the  ease 
Is  disposed  of  in  that  court  by  final  judg- 
moit,  in  respect  of  the  matters  of  which, 
nnder  the  local  law,  it  may  take  cognizance, 
a  writ  of  error  can  run  from  this  court 
to  the  trial  oourt  as  the  highest  court  of 
Kentucky  in  wMcA  a  deoision  of  tAe  fed- 
eral quMtioa  cotiM  be  Aod;  and  tUa  court 
In  that  svsnt,  upon  writ  of  error,  reviewing 
the  final  Judgment  of  the  trial  court, 
ean  exercise  aueh  Jurisdiction  in  the 
eaaa  as  may  be  neeeasary  to  vindl* 
aate  any  rl^^  priril^^,  or  Immunity 
apeelally  eet  np  or  claimed  under  the  Con- 
atitntlon  and  laws  «f  the  United  States, 
and  in  respect  of  whidk  the  decision  of  the 
trial  court  is  made  final  by  the  local  law; 
that  b,  it  may  rs-ezamlne  the  final  judg- 
ment of  the  trial  court  so  tar  as  it  involved 
and  denied  the  Federal  right,  privilege, 
or  immnnlty  asserted.  This  muet  be  so, 
else  it  will  be  in  the  power  of  a  state 
to  so  regulate  the  Jurisdiction  of  its  courts 
as  to  prevent  this  court  from  protecting 
rights  secured  by  the  Constitution,  and 
fanpivperly  denied  in  a  subordinate  state 
court,  although  spedally  eet  up  and 
daimed.  What  we  have  said  is  dear  from 
i  709  of  the  Kevised  BUtutes  (U.  B.  Oomp. 
Btat  1001,  p.  6TS),  which  declarM  that 
"a  final  judgmut  or  decree  in  any  suit 
in  the  higheat  court  of  a  state,  in  which  a 
dedsion  in  the  suit  could  be  had,  .  .  . 
where  any  title,  right,  privilege,  or  Im- 
munity is  daimed  under  the  Constitution, 
■  .  .  .  and  the  decision  is  against  the 
•  tiUe,  right,  privilege,  or  immunity*  spedally 
set  up  or  daimed,  by  either  party,  under 
such  Constituticm,  .  .  .  may  be  ra-ez- 
amlned  and  reversed  or  affirmed  in  the 
Supreme  Court  upon  a  writ  of  en 
Looking  at  the  object  of   that  secthm  H 


most  be  held  that  this  oourt  has  juris- 
diction, upon  writ  of  srror,  to  re-ssamlne 
the  final  judgment  of  a  sidmrdinate  stat* 
court  denying  a  Federal  right,  specially  set 
up  or  daimed,  if,  under  the  local  law,  that 
court  is  the  highest  court  of  the  state 
entitled  to  pass  upon  such  daim  of  Federal 
right.  The  great  ease  of  Oohm  v.  Fir- 
ffinia,  6  Wheai  £64,  6  L.  ed.  2C7,  whleh 
was  a  criminal  prosecution  for  a  misd^ 
meanor,  was  brought  to  this  court,  upon 
writ  of  error,  from  the  quarterly  session 
court  for  the  borough  of  Norfolk,  Virginia, 
and  our  JurisdIctioD  was  sustained  upon 
the  ground  that  such  oourt  waa  the  highMt 
oourt  of  the  state  in  which,  under  Om  laws 
of  Virginia,  that  ease  was  oogoiaable.  In 
Downham  v.  Alvaandria,  9  WalL  SOB,  19 
L.  ed.  807,  which  was  a  suit  for  taxes  against 
a  dealer  in  llquora,  the  eourl  said:  "^la 
legislature,  then,  having  thought  fit  to 
make  the  judgment  of  the  district  oourt 
In  this  case  final  and  without  appeal,  Uiat 
oourt  la,  for  this  case,  the  highest  court  in 
which  the  decision  could  be  made;  and 
the  writ  of  error  is,  therefore,  warranted 
I>y  the  act  of  Congress,  and  rqciilar."  la 
Ortgory  v.  MoVaigh,  23  WaU,  £94, 806, 23  U 
ed.  156,  107,  which  waa  a  writ  of  error  to 
the  corporation  oourt  of  Alexandria,  Vir- 
ginia, and  in  whioh  there  was  a  motion 
to  dismiss  for  want  of  jurisdiction,  t^'l■ 
oourt,  said:  "The  court  of  appeals  is  the 
hl^kest  court  In  the  state  of  Virginia. 
If  a  dedsloa  at  a  suit  could  be  had  In  that 
court,  we  must  wait  for  such  a  dedaian 
before  w*  ean  take  JurisdlctlM,  and  tlm 
ean  only  examine  the  judgment  of  that 
oourt.  If,  however,  the  suit  is  one  of  which 
that  oourt  cannot  take  jurisdiction,  we  mi^ 
ra-axamise  the  Judgment  of  the  highest 
court  wliidi,  nnder  the  lawa  of  the  state, 
oould  dedde  IL  .  .  .  We  think,  that«- 
fore,  that  the  judgment  of  the  corporatloa 
court  of  the  dty  of  Alexandria  is  the 
judgment  of  the  hi^est  oourt  of  the 
state  in  wliioh  a  dedsion  of  ths  suit 
oould  be  had,  and  that  we  may  re- 
nramine  It  upon  error."  In  Bargemotm 
V.  Booker,  107  U,  S.  65G,  66S,  39  L.  ad. 
846,  848,  IS  Sup.  CL  Bep,  727,  728,  a  crimi-  • 
nal  prosecution  for  murdei*in  a  subordinate  • 
court  of  New  Jeraciy,  thia  court  said:  "If 
the  proceedings  in  the  court  of  oyer  and 
terminer  eonid  not,  under  the  laws  of 
New  Jersey,  be  reriewed  In  a  higher  court 
of  that  state,  except  upon  the  allowance 
of  a  writ  of  error  by  sudt  court  or  by  some 
judge,  and  if  such  allowance  was  refused, 
then  the  judgment  of  the  eourt  of  original 
jurisdiction  was,  within  the  meaning  of 
the  acta  of  Congreas,  tlie  Judgment  of  the 
highest  court  of  the  stata  in  which  a  deter- 
mination ot  the  ease  could  be  had,  and  suck 
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judgment  ooold  b&Te  been,  upon  writ  of 
OTOT  Te-ezamined  here.  If  It  had  denied 
«ay  right,  priTilege,  or  Inununity  "pe- 
tiaily  aet  up  and  claimed  under  the  ConsU- 
tntion  of  the  United  States."  Bo,  in 
JfiwouH,  K.AT.R.  Oo.  v.  Elliott,  1S4  U.  S. 
S30,  039,  46  L.  ed.  073,  678,  2Z  Sup.  CL  Sep. 
4M,  In  wUcb  the  defendant  made  a  claim  of 
lououni^  io  virtue  of  an  anthoritjr  ezerciied 
and«r  the  United  States,  It  wm  hold  that 
our  writ  of  error  ran,  not  to  the  lupreme 
eonrt  of  MiaEonri,  but  to  the  Kamai  Cit7 
eourt  of  appeals, — the  highest  court  In 
which,  under  tbe  law  of  that  state,  the  qnes- 
Idon  a*  to  that  immnnity  could  be  decided. 

It  {■  neceaoar;  to  notice  one  other  point 
mad*  In  behalf  of  the  aocused.  At  each 
of  the  triaU  he  pleaded  in  bar  of  the  proee- 
entlon  a  pardon  granted  to  him  on  the 
10th  day  of  March,  1000,  b^  WiUiam  8. 
Taylor,  who  waa  alleged  to  have  been,  at 
Hba  time,  the  dniy  elected,  qoalifled,  acbial, 
and  acting  goremor  of  Kentucky,  baring  In 
hb  poaseuioD  and  under  hie  eontrol  all 
tlie  books,  papers,  records,  and  archives, 
■•  well  as  the  ezeeutlve  mansion,  belong- 
ing to  the  office  of  governor.  That  pardon, 
ft  la  alleged,  was  accepted  by  the  accused. 
It  is  further  alleged  that  at  the  time  said 
pardcm  was  issued  Taylor  had  been  recog- 
nized, regarded,  and  treated  as  the  lawful 
goremor  of  Eentudcy  by  the  eiecutive  pow- 
er and  executive  departaient  of  the  govern- 
ment of  the  United  Btates,  including  the 
Preeident,  the  Attorney  General,  end  the 
Poatmaster  Qeneral,  and  fay  the  postmaster 
•t  Frankfort,  the  capital  of  Eantudcy.  The 
petition  for  removal  alleged  that  the  court 
In  which  the  aeenaed  was  tried,  as  well  aa 
the  court  of  appeals  of  Kentucky,  had  re- 
e  fused  to  recognize  said  pardon  as  liaving 
7  any  legal  effect,  and  had* thereby  denied 
to  him  the  equal  dtrU  rights  and  the  equal 
protection  of  the  laws  secured  to  him  by 
the  above  prorlsiona  of  the  Gonstitutlon 
and  laws  of  the  United  Btates;  consequent- 
ly. It  was  oootended,  be  was  denied,  and 
oould  not  enforce,  In  any  judicial  tribu- 
nal of  Kentucky,  tbe  rights  which  said 
pardon  gave  bim. 

Manifestly,  in  view  of  what  has  already 
been  said,  this  queetjon  as  to  the  pardon 
of  tbe  accused  does  not  make  a  case  of  re- 
moval on  the  ground  of  the  denial  or  in- 
ability to  enforce  in  the  judicial  tribunals 
of  Kentucky  of  a  right  secured  to  the  ac- 
cused "by  any  law  providing  for  the  equal 
dvil  rights  of  citizens  of  the  United  States 
or  of  all  ppTsons  within  the  jurisdiction 
of  the  United  States."  Whether  the  non- 
recognition  by  the  courts  of  the  state  of 
the  validity  of  the  alleged  pardon  involved 
a  denial  of  any  right  secured  to  the  aecused 
ty  any  other  law  or  by  the  Constitution 


of  the  United  States,  we  need  not  now 
consider.  As  the  circuit  court  could  not,  ia 
virtue  of  fl  841,  take  cognizance  of  tlu> 
prosecution  or  removal,  wa  cannot  properly 
pass  upon  the  merits  of  any  question  of 
Federal  right  which  might  arise  in  the 
case.  It  is  sufficient  to  say  that  if  the  b» 
oused,  by  reason  of  the  Taylor  pardon,  ao- 
quired  any  right  under  IJie  ConstftutioD 
or  lawi  of  tbe  United  Btates,  and  if,  at 
the  next  trial  of  his  ease,  thai  right,  having 
been  specially  set  up  and  claimed,  should 
be  denied  by  the  highest  court  of  the  state 
in  whiofa  a  dedsion  of  that  question  oould 
be  had,  such  action  of  that  court.  In  respect 
of  that  pardon,  oaji  be  reviewed  here  upon 
writ  of  error.  We  do  not  perceive  that  any 
question  arising  out  of  the  pardon  eouM 
ma^  a  case  under  S  641  for  the  removal  of 
tiie  prosecution  from  the  state  court. 

We  are  all  of  opinion  that  tAe  order 
atoarding  tti«  writ  of  habeat  eorpua  oum 
cavaa  mutt  be  rwersed,  with  directions  t* 
set  aside  that  order  aa  well  aa  the  order 
docketing  the  ease  in  the  dreuit  court  of 
the  United  Btates;  also,  that  tht  rule  im 
rtlatUM  to  mandamua  mttit  be  mode  ob- 
(olote,  the  prosecution  renuuided  to  the 
state  court,  and  tbe  custody  of  the  necuaa4 
surrendered  to  the  state  authoritlas. 

It  Is  so  ordered. 

(Ml  u.  s.  ni) 
ST.  LOUIS  DRESSED  BEEF  ft  FBOTt 
BION  OOMFANY 

MARYLAND  CASUALTY  COHFANT. 
UabUltT— eSMit 


of  s&lt.— Tbe  . 
paid  by  an  emploTcr  In  tbe  prudent  eettle- 
msit  of  salts  aKslnat  tt,  fonnded  on  tbe 
nesllEcnce  of  an  emptoTce,  mar  be  rceoTCied 
from  the  Insurer  BfaloBt  loia  beonaa  of 
■Dcb  nesUftnce,  wbo  Iiad  denied  all  llabUl^, 
sad  refaaed  to  defend  tbe  aulta.  as  provtdai 
In  the  policy,  althoash  such  poUej  contains 
a  condition  against  compramlslne  anj  clalB 
wltboQt  the  written  consent  ol  the  Inninr, 
and  provides  that  no  action  shall  lie  a^ainit 
the  Insurer  aa  teapecta  any  loss  under  tbe 
policy  unless  It  shall  be  brousht  by  the  aa- 
aured  hlmaelt,  to  relnibnrw  him  tor  tola 
actually  austalned  and  paid  by  him  In  aatia- 
(action  of  a  Jadxment  after  trial  ot  the  Ismsa 


ON  A  CERTIFICATE  from  tlie  Unite! 
States  Circuit  Court  of  Appeals  for  tb* 
Elghtb  Circuit,  presenting  questions  respect 
ing  a  right  to  recover,  under  a  policy  iasti> 
log  an  employer  against  loss  because  of  the 
negligence  of  an  emplt^ee,  the  amount  paid 
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in  k  eompromiBe,  In  Tlolation  of  the  condi- 
tioiu  of  Uie  policj,  of  Buits  brought  against 
the  inaursd,  founded  on  such  negltgenoe, 
wh«re  tlie  inaurer  bad  denied  all  liability, 
and  refused  to  defend  the  suits,  as  provided 
In  the  policy.  Anivered  by  upholding  th« 
right  of  recovery. 

Statement  by  Mr.  JnsUce  Holmeei 

Tliis  ease  was  brought  here  on  the  fol- 
lowing certificate: 

"The  judgment  which  the  writ  of  error 
challenges  anstained  a  denmrrer  to  0»  petl* 
tion  and  diamisBed  the  action.  The  plain- 
tiff in  its  petition  allied  the  existence  of 
these  facta:  The  plaintiff  is  a  corporation 
of  the  atate  of  Missouri,  and  the  defend- 
ant Is  a  corporation  of  ihe  atate  of  Mary- 
land. On  June  16,  1000,  the  defendant, 
in  ooneideration  of  the  payment  of  $108, 
baaed  to  the  plaintiff  a  pones'  which  con- 
tained these  proTisione:  In  consideration 
^of  the  application  for  this  policy,  a  copy  of 
J^which  is  hereto  attached  and  which  ts  made 
■  part  'of  this  oontract,  and  of  one  hundred 
■ixty-eight  dollara  {1108}  premium,  Mary- 
land Casual^  Company,  of  Baltimore,  Mary- 
land (hereinafter  called  "the  oompany"), 
does  hereby  agree  to  Indemnity  St.  Louia 
Dressed  Beef  ft  Proriaion  Company  of  St. 

Louis,    county  of ,   state    ot    Missouri, 

hereinafter  called  "Hw  aasured,"  tor  the 
term  ot  one  year,  beginning  on  Uie  6th  day 
of  July,  1900,  at  noon,  and  ending  on  the 
6th  day  of  July,  1901,  at  noon,  standard 
time,  at  the  place  vhere  this  policy  has 
been  countersigned,  against  loss  from  oom- 
mon-law  or  statutory  liabili^  for  damages 
on  account  of  bodily  injuries,  fatal  or  non- 
fatal, accidentally  suffered  by  any  person 
or  persons,  and  caused  through  ijie  negli- 
gence of  the  assured,  by  means  of  the  horses 
or  vehicles  in  his  services,  and  the  use  there- 
of, aa  described  in  the  application,  and  while 
in  the  charge  of  the  assured  or  his  em- 
ployees.   Provided,  however,  that: 

"  'A.  The  company's  liability  for  an  acci- 
dent resulting  in  injuries  to,  or  In  the 
death  of.  one  person,  ia  limited  to  five  thous- 
and dollars  ($5,000)  and  subject  to  the 
aame  limit  for  each  person;  the  total  lia- 
bility for  any  one  accident  resulting  in  in- 
juries to,  or  in  the  death  of,  any  number  ot 
persons  is  limited  to  ten  Uioosand  dollars 
(*10,000). 

"This  insurance  Is  subject  to  the  fol- 
lowing conditions,  which  are  to  be  construed 
aa  conditions  precedent  of  this  contract: 

'"I.  The  aesured,  upon  the  occurrence  of 
an  accident,  shall  give  immediate  notice 
thereof  in  writing,  with  full  particulars,  to 
the  home  office  of  any  claim  which  may 
be  made  on  account  of  such  accident. 

"'2,  If  thereafter  any  suit  is  brought 
26  S  C— 20. 


against  the  assured  to  enforce  a  claim  lot 
damages  on  account  of  an  accident  covered 
by  this  policy,  immediate  notice  thereof 
shall  be  given  to  the  company,  and  the  com- 
pany will  defend  against  such  proceeding, 
in  Uie  name  and  on  behalf  ot  the  assure^ 
or  settle  the  aame  at  ita  own  coat,  uuI«m 
it  shall  elect  to  pay  the  assured  the  In- 
demnity provided  for  in  clause  "A"  of  Bpe-,g 
cial  agreements,  as  limited  therein.  g 

*  "  '3.  The  assured  shall  not  settle  any* 
claim,  except  at  bis  own  cost,  nor  incur  any 
expense,  nor  interfere  in  any  negotiaUon 
for  settlement  or  in  any  legal  proceeding, 
without  the  consent  ot  the  company,  prevl- 
oualy  given  in  writing,  but  he  may  provide 
at  tJie  time  of  the  accident  such  Immediat* 
aurgical  relief  aa  Is  imperative.  The  assured, 
when  requeated  by  the  company,  shall  aid 
in  securing  information  and  evidence,  and 
in  effecting  settlements,  and  in  case  tbe  com- 
pany calls  tor  the  attendance  ot  any  em- 
ployee or  employees  as  witnesses  at  Inquest* 
and  in  suits,  the  assured  will  secure  his  or 
their  attendance,  making  no  charge  tor  Ua 
or  their  loss  of  time.' 

"  'B.  No  action  shall  lis  againat  the  com- 
pany as  reapecta  any  loas  under  this  policy 
unless  it  shall  be  brought  by  the  asaured 
himself  to  reimburse  blm  for  loss  actually 
sustained  and  paid  by  him  in  sal^sfaction  ot 
a  judgment  after  trial  of  the  issue.  No  sucb 
action  shall  lie  unless  brought  within  tiie 
period  wit})in  which  a  claimant  might  sue 
the  assured  tor  damages  unless,  at  the  ex- 
piry of  such  period,  there  Is  such  an  action 
pending  against  the  assured,  in  which  casa 
an  action  may  be  brought  against  the  com- 
pany by  the  assured  witiiin  thirty  days  after 
final  judgment  has  been  rendered  and  satis- 
fied as  above.  In  no  case  except  that  of  mi- 
nors shall  any  action  lie  against  the  company 
after  the  expiration  of  six  years  from  the 
dato  of  the  given  Injuries  or  death.  The 
oompany  does  not  prejudice  by  this  clause 
any  detenaea  to  auch  action  which  It  may 
be  entitled  to  make  under  this  policy. 

"  'This  policy  shall  only  cover  losses  Biu- 
tained  by  and  liability  for  any  claims 
against  the  assured  as  a  result  of  the  risk 
specified  in  the  oontract  or  contracts  hereto 
attached,  and  is  issued  and  accepted  upon 
the  condition  that  all  the  provisions  printed 
on  the  slip  or  slips  attached  to  this  policy 
are  accepted  and  shall  be  fulfilled  by  tho 
assured  aa  part  of  this  contract  as  fully  as 
if  they  were  recited  at  length  over  the  aigna* 
turea  hereto  affixed.' 

"The  portion  of  the  policy  hereinbefore^ 
quoted,  commencing  with  the  words  'against^ 
losa  from  common  law  or  atatutory' I  lability" 
and  ending  with  the  words  'entitled  to  make 
under  this  policy,'  at  the  close  ot  paragraph 
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mimbered  S,  ware  printed  on  tike  ellp  mt- 
tocbed  to  the  policy. 

"On  May  25,  ISOl,  the  plaintiff  became 
liable  for  damagei  on  aocoimt  of  bodily  in- 
juries accidentally  iaffered  by  Mrs.  Nellie 
Eeideman,  and  caused  through  the  u^ll- 
gence  of  the  plaintiff  by  means  of  a  horee 
and  vehicle  in  it*  serrice  and  the  use  there- 
of, aa  deeeribed  in  the  application  for  the 
policy,  and  while  in  diarge  of  one  John 
Berry,  who  waa  one  of  the  plaintiff's  em- 
ployeea.  The  plaintiff  Immediately  gave 
the  defendant  notice  of  the  accident  and 
of  the  fact  that  Nellie  Heideman  made  a 
daim  again»t  the  plaintiff  for  damages  on 
account  of  the  bodily  injuries  she  had  Buf- 
fered from  the  accident,  and  that  Henry 
Heideman,  her  husband,  alao  made  a  elaim 
for  damages  against  it  on  account  of  the 
lOM  of  the  eerviees  of  Iha  wife  and  of  the 
expenses  of  phyaieians  and  nursee  which  re- 
aulted  to  him  from  her  bodily  injuries.  On 
August  ]«,  1901,  the  defendant  notified  the 
plaintiff  that  it  denied  that  it  wsa  liable 
to  it  on  aceonnt  of  the  damages  resulting 
from  the  aocident  under  Ita  policy  because, 
as  it  alleged,  the  driver  of  the  plaintiff's 
wagon  was  not  an  employee  of  the  plaintiff, 
but  the  hct  was  that  thii  driver  waa  an  em- 
ployee of  the  plaintiff,  and  the  accident  and 
the  damagaa  were  covered  hj  the  policy. 
On  November  23,  1901,  Nellie  Heideman 
raed  the  plaintiff  for  $10,000  damages  on 
account  of  the  bodily  Injurlee  to  her  caused 
by  the  negligence  of  the  plaintiff's  driver 
and  by  the  aeeldent,  and  Henry  Eeideman 
brought  an  action  against  It  for  $3,000  dam- 
ages, which  he  alleged  he  suitained  from 
the  same  eauaa.  On  November  29,  ISO],  the 
plaintiff  in  writing  notified  the  defendant 
of  the  commencement  of  these  suits,  and  re- 
quested it  to  undertake  the  defense  of  aaid 
suite  as  its  said  policy  provides  it  wonid  do. 
But  the  defendant  declined  to  undertake 
the  defense,  upon  the  alleged  ground  that 
its  policy  did  not  oorer  the  accident  or  the 
claims,  while  the  fact  was  that  It  covered 
both.  The  injuries  to  Mra.  Heideman  were, 
,.  among  others,  the  breaking  of  her  right  hlp- 
^joint  sodcet  bone,  were  serious  and  penna- 
*  nent,  and-the  plaintiff  was  liable  for  dam- 
ages in  each  of  the  Huits.  It  feared  heavy 
judgments  if  the  actions  were  permitted  to 
proceed  to  trial.  Thereupon,  on  April  IS, 
1002,  it  compromised  the  eults,  and  paid 
Mrs.  Eetdemen  ^,000  damages  and  her 
husband  $500  damages  on  account  of  the  In- 
juries censed  by  the  accident  and  the  negli- 
gence of  its  driver. 

The  petition  also  oontained  the  following 
averments:  The  plainUff  served  on  defend- 
ant a  written  notice,  notifying  It  of  the 
terms  of  settlement  offered  by  said  Nellie 
Heideman  and  Henij  Hetdenutn  for  the  tn- 


jnriee  sustained  and  damages  snOered  bf 
them  respectively,  as  aforesaid,  and  tliat 
plaintiff  propoaed  to  accept  said  settlementa 
and  pay  said  amounts,  and  to  hold  defend* 
ant  responeible  for  such  payment  under  ita 
aforesaid  policy;  that  defendant  interposed 
no  objection  to  said  proposed  settlements, 
relying  upon  its  said  disclaimer  of  any  lia> 
billfy  under  said  poli<7  by  reason  of  its 
alleged  claim  that  the  driver  of  said  wagon 
was  not  in  the  employ  of  the  plaintiff  her»- 
in;  end  that  aaid  defendant,  by  reason  of 
the  said  denial  and  disclaimer  of  any  lia* 
bility,  waived  all  the  conditions  of  the  said 
policy  as  herein  set  forth.  Plaintiff  furtlur 
itat^  tliat  by  reason  of  defendant's  fall* 
ure  and  refuaal  to  defend  said  actions 
brought  by  Nellie  Heideman  and  Henij 
Heideman  against  plaintiff,  and  by  reason 
of  the  waiver  aforesaid,  it  was  obliged  to 
and  did  defend  aald  actions  and  employed 
counsel  for  that  purpose,  at  an  (xp^iss  of 
two  hundred  and  fifty  dollars  ( $250.00 ) ,  and 
that  said  employment  of  counsel  waa  rea- 
sonably necessary,  and  that  said  sum  of 
$200.00  la  the  reasonable  value  of  said  serr- 
ices  so  performed.' 

"And  the  circuit  court  of  i^peala  tar 
the  eighth  dreuit  further  oertifles  tbat  th« 
following  questions  of  law  are  presented  bf 
the  assignment  of  errors  In  this  case,  that 
their  dedslon  is  indispensable  to  a  decision 
of  this  eaae,  and  that  to  the  end  that  this 
oourt  may  properly  dedde  the  issues  of  law 
presented  it  desires  the  Instruction  of  tlia 
Supreme  Court  of  the  United  States  npoa 
ths  following  questions:  ,| 

-1.  Did  the  denial  of  all  Ilabilify  by  tha^ 
assurer  and  ita'refnsal  to  defend  ihe  suits* 
in  the  name  and  on  behalf  of  the  aasored^ 
as  provided  by  paragraph  2  of  the  policy, 
constitute  such  a  breach  of  the  contract  tm 
Its  part  that  It  rdeaaed  the  assured  from 
its  agreement  in  paragraph  3,  that  it  wouM 
not  settle  any  dalm  except  at  its  own  cost 
without  the  consent  of  the  assurer,  previ- 
ously given  In  writing,  and  from  the  provi- 
sion of  paragraph  8,  that  no  action  ahoull 
lie  against  the  assurer  as  respects  any  losa 
unless  for  loss  actually  eustained  and  paid 
by  the  assured  In  satisfaction  of  a  Judgment 
after  trial  of  the  issuer 

"2.  Were  the  provisions  of  paragrephB  S 
and  B  of  the  policy,  that  the  aaiurei  should 
not  settle  any  claim  except  at  ito  own  cos^ 
without  the  consent  of  the  assurer,  previous- 
ly given  in  writing,  and  that  no  actios 
should  lie  against  the  assurer  as  respects 
any  loss  under  the  poli^  unless  brought  by 
the  assured  to  reimburse  it  for  loss  actu- 
ally sustained  and  paid  by  it  in  satlsfactli>n 
of  a  Judgment  after  trial  of  the  issue,  waived 
by  the  assurer's  denini  of  liability  under 
Uie  poli^,  and  by  Ita  failure  and  refusal 
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lo  defcoid  the  mlts  iguiut  the  awnml,  m- 
eordlng  to  tha  prorlsion  in  pu«jr>ph  IT 

"3.  Did  tho  comproiniie  bj  the  BKorcd 
of  the  enlts  against  It  aftw  the  u^nnr 
denied  liability  and  refnaed  to  defend  tbem, 
and  the  payment  by  the  awored  of  th« 
damagea  elaimed  of  it  pQnmant  to  the  eom- 
promise,  without  the  consent  of  the  assurer 
and  without  the  rendition  of  a  judgment  or 
a  trial  of  the  issues,  prerent  the  assured 
from  securing  anj  leanerj  at  the  assurer 
upon  the  polity  on  acoount  of  the  negligence, 
accident,  and  injuries  deocribedT 

"4.  Considering  tha  terms  of  the  polity, 
la  the  right  of  the  assurer  to  insist  upon 
the  eonditioD  of  paragraph  S  respecting  the 
rendition  of  judgment  after  trial  and  its 
aattsfaetion  by  the  assured  dependent  upon 
the  assurer's  defense  of  the  action  against 
tha  assured,  according  to  the  provision  in 
paragraph  2t 

"S.  Considering  the  terms  of  tiie  policy, 
la  the  assurer's  denial  of  liability  under  the 
poli<rf  a  waiver  of  the  condition  in  para- 
graph 8  respecting  Uie  rendition  of  Judgment 

a  attar  trial  and  ita  satiBfaotlon  t^  the  aa- 

SauredT 

'  '  "9.  Under  the  tamu  of  the  polity',  may 
Htm  liability  of  tha  aanired  to  the  injnred 
parson  and  the  extent  of  that  liability  be 
litigated  In  the  first  Instance  In  an  action 
hatwean  tha  assured  and  the  aasurer,  where 
the  aasorer  has  denied  its  liabili^  under 
the  policy,  and  has  refused  to  defend  an  ae- 
tlm  brought  againat  tbe  asanred  b^  the  tn- 
Jored  person  r 

Mturt.  Tvrd  W.  TK^paov,  William 
B.  ThoBtpttm,  and  £alph  Oreioa  for  the  St. 
Loois  Dressed  Beef  k  Provision  Company. 

Met$rt.  a»t)rg»  Weema  WlUiBma  and 
Franlc  Ootneti  for  tha  Maryland  Casualty 

*  *Ux.  Juetiee  HolMua  delivered  the  opin- 
ion of  the  court; 

An  elementary  lemaiic  or  two  will  io 
something  toward  answering  these  ques- 
tions. The  form  of  the  declaration  doea  not 
appear,  but  we  may  anppose  a  count  upon 
tbe  casualty  company's  refusal  to  defend 
tiie  suit  against  the  plaintiff.  If  the  de- 
fendant's contention  is  right,  that  breach 
made  it  Impcealble  for  the  plaintiff  to  en- 
title itself  to  the  payment  promised  in  the 
Mpoll^  according  to  Its  terms.  But  the  de- 
JU  tsndant  oould  no$  set  itself  free  by  so  simple 
■  a  derlce.*  In  general,  when  one  party,  by  bis 
fault,  prevents  the  other  party  to  a  contract 
from  entitling  himself  to  a  benefit  under 
it  aecording  to  Its  t«rms,  tbe  former  ia 
Uabla  for  the  value  of  that  benefit,  leas  the 
valiM  or  cost  of  what  the  plaintiff  would 
have  had  to  do  to  get  it.    In  this  case  the 


jJafaitlff  had  nothing  mora  to  do  or  tv  paj 
•flar  it  had  been  compelled  to  satisfy  tha 
ol&im  Bgaloat  iL  And  therefore  on  general 
principles,  it  would  be  entitled  to  demajid 
the  whole  amount  which  the  jury  might  find 
that  It  would  have  received  had  the  con- 
tract been  performed.  Hintiklay  t.  Pitta- 
burgh  Sttitmer  Steel  Co.  121  U.  S.  2S4,  30 
L.  ed.  eer,  7  Snp.  OL  Rep.  875. 

It  b  suggested,  to  be  sure,  that  the  plain- 
tiff should  have  defended  Uie  suit  against 
it.  But  not  only  was  that  not  one  of  tha 
plaintiff's  undertakings,  but  It  was  express- 
ly forbidden  to  the  plaintiff  by  the  con- 
tract, as  no  doubt  the  defendant  would  have 
pointed  out  had  that  oonrse  been  taken. 
Uoreorer,  the  defendant,  hy  its  refusal,  cut 
at  the  very  root  of  the  mutual  obligation, 
and  put  an  end  to  Its  right  to  demand  fur> 
titer  compliance  with  the  aupposed  term  of 
the  contract  on  the  other  aide.  The  only 
concern  of  the  plaintilT  was  to  establish  rea- 
sonable ground  for  believing  that  if  the 
defendant  had  not  broken  its  contract  it 
would  have  been  called  on  to  make  a  pay- 
ment to  the  plaintiff,  and  how  much  that 
payment  would  hare  been. 

Looking  at  the  subatanee  of  the  matter, 
it  msJces  no  practical  difference,  no  differ- 
enoe  in  the  amount  of  the  defendant's  Ua* 
bilily,  whether  we  aay  that  the  dnfendant, 
t^  its  conduct,  made  performance  of  the 
condiUona  by  the  plaintiff  impoaslhle,  and 
therefore  was  ehargeable  for  the  sum  which 
it  would  have  had  to  pay  if  those  condi*:iJDS 
had  been  performed,  or  answer.  In  the  lan- 
guage of  the  questions,  that  performance  of 
the  conditions  vras  waived.  The  sole  differ- 
ence would  be  in  the  form  of  tbe  declara- 
tion. In  either  case  the  plaintiff  would  da- 
clare  npou  the  policy,  only  the  breaches  aa- 
signed  would  not  he  tbe  earns.  In  the  for- 
mer, the  breach  would  be  the  refusal  to  da- «, 
fend;  In  the  latter,  tbe  refusal  to  pay.  Ifj* 
it  is  neceaaary  to 'consider  the  question  in* 
a  technical  aspect,  we  think  that  the  plain- 
tiff was  entitled  to  treat  tlie  contract  as  oa 
toot,  notwithstanding  the  defendant's  act, 
and  go  on  with  It  oy-pri*.  Under  the  dr- 
cumatancee  it  eould  not  comply  literally 
with  the  words,  and  waa  justified  in  doing 
the  best  thing  that  could  be  done  for  the 
interest  of  both.  The  defendant,  by  its  abdi- 
cation, put  the  plaintiff  in  ita  place,  with  all 
its  rights.  To  limit  its  liability  as  if  iU 
only  promise  was  t«  pay  a  loss  paid  upon  m 
judgment  is  to  n^lect  the  meaning  and 
purpose  of  the  reference  to  a  judgment,  and 
even  the  words  of  the  promise.  The  prom- 
ise in  form  is  to  indemnify  against  loss  by 
certain  kinds  of  liability.  "1116  judgment  con- 
templated in  the  condition  is  a  judgment  In 
a  suit  defended  by  the  defendant  in  case 
it  elects  not  to  settle.     The  substance  of 
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Um  prcmilM  b  to  paj  a  loM  wMdt  Uw  pUln- 
tiff  ahall  bftve  been  oompdled  to  pe.7,  aftw 
■neli  precautions  and  with  nidi  sftf^oarda 
ft!  the  defendant  may  Insist  upon.  It  saw 
fit  to  insist  upon  none. 

We  BSBiune  that  the  settlement  was  rea- 
■onable,  and  that  the  plaintiff  could  not  ex- 
pect to  escape  at  less  cost  by  defending  the 
suits.  If  this  were  otherwise,  no  doubt  the 
defendant  would  profit  by  the  fact.  The 
defendant  did  not  agree  to  repay  a  gratuity, 
OT  more  than  fairl;  could  be  said  to  hava 
been  paid  upon  compulsion.  But  a  sum  paid 
in  the  prudent  settlement  of  a  suit  is  paid 
under  the  compulsion  of  the  suit  as  truly 
as  If  it  were  paid  upon  execution. 

But  there  is  another  aspect  of  the  eighth 
condition  of  the  slip  which  requires  a  few 
words  mora.  It  is  said  that  this  condition 
expressly  contemplates  a  breach  of  contract 
I7  the  company,  and  defines  the  plaintiff's 
rights  in  that  case.  The  words  "no  artion 
■hall  lie  against  the  company  as  respects 
any  lose  under  this  polity  unless,"  etc.,  cer- 
tainly do  oonteniplat«  a  ease  in  court  in 
which  the  company  may  turn  out  to  be  in 
the  wrong,  and  therefore  technically  guilty 
of  a  breach  of  contract.  But  notwithstand- 
ing the  contrary  suggestion  In  Bandtrt  y. 
Frankfort  MaHne,  Acd.  d  Plate  Olam  Jna. 
„Oo.  72  N.  H.  4S5,  1Q3,  499,  101  Am.  St.  Bep. 
«eS8,  &7  Atl.  656,  we  think  that  the  only 
*  breach  which  that  condition  has'In  view  Is 
a  refusal  by  the  company  to  pay  after  the 
decision  in  a  case  of  whldi  It  has  taken 
charge,  when,  notwithstanding  the  Judg- 
ment, it  ooDceives  itself  to  have  a  defense. 
The  action  referred  to  is  an  action  for  money 
alibied  to  be  due  under  the  policy.  Con- 
tracts rarely  provide  in  detail  for  their 
nonperformance.  It  would  be  stretching  the 
words  quoted  to  a  significance  equally  hurt- 
ful to  both  parties,  and  probably  equally  ah- 
■ent  from  the  minds  of  both,  to  read  them 
as  having  within  their  scope  an  Initial  re- 
pudiation of  liability  by  the  defendant,  and 
a  requirement  that,  in  that  event,  the  plain- 
tiff should  he  bound  to  try  the  case  against 
itself,  although  it  should  he  plain  that  by 
a  compromise  it  could  reduce  its  claim  on 
the  defendant  as  well  as  its  own  loss. 

It  there  is  anything  in  the  douht  whether 
the  defendant,  by  assuming  the  defense  of 
the  original  suit,  vrould  not  lose  its  right 
to  deny  that  the  policy  applied,  even  if  it 
purported  to  save  that  right,  it  does  not 
change  our  opinion.  The  requirement  of  a 
trial  and  judgment  would  not  accomplish 
the  object  auggestod,  to  make  collusion  im- 
possible. The  objections  to  thns  hamper- 
ing the  dominaa  lifts  have  been  touched  up- 
on, and  there  would  be  presented  the  anom- 
aly, if  not  the  monstrosity,  of  a  party 
attempting  to  provide  by  contract  that  if  he 


should  do  what,  by  generd  prlndplee  of  cod- 
traet,  forfeited  his  right  to  make  tnrthn 
requirements  of  the  other  side.  Us  oonduct, 
on  the  contrary,  should  Impose  new  obliga- 
tions on  the  other  side.  If  the  defendant 
kept  its  contract.  It  would  defend  the  suit, 
and  the  plaintiff  would  have  no  duties.  If 
it  refused  to  do  sa  it  had  promised,  we  can- 
not think  that  It  was  entitled  to  complain 
that  the  plaintiff  did  not  do  it,  when  the 
interest  of  both  was  the  other  way.  Before 
a  policy  should  be  construed  to  have  such 
an  extraordinary  effect  honesty  requires  that 
the  assured  should  be  notified  of  his  dutlai 
in  unmistakable  words. 

We  answer  the  first,  second,  fourth,  and 
fifth  questions  in  the  afGrmative,  the  third 
in  the  negative,  and  the  sixth  In  the  afflra^ 
atlve,  so  far  as  the  question  is  warranted 
by  the  (acU  set  forth.  It  will  be  so  oertJfled. 


(201  U.  S.  IM) 
tm  Parte  NATIONAL  ENAHELINO  * 
BTAICPINQ  COUPANY  and  I^anoe  * 
Orosjean  Manufaeturing  Company,  PaM> 
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I,  AvpcKl— froiB 
loaatopr     tnjm 

The  exception  to  the  rule  that  odIt  final 
decrees  art  appealable,  wbtcb  tbe  act  of  Uardi 
S,  ISQl  (ZS  Stat,  at  L.  82S,  ebap.  HIT,  IT. 
a.  Comp.  Stat.  1901,  p.  S4T).  |  T,  as  amended 
b;  the  seta  ol  Pebnurr  18,  1695  (28  Stat. 
at  L.  eee,  chap.  »6),  and  Jane  8,  190G  (31 
Slat,  at  K  660,  chap.  803,  C.  B.  Comp.  Stat. 
1901,  p.  wn,  mates  Id  favor  of  appeals 
to  the  circuit  courts  of  appeals  from  Inter- 
locotorr  orders  or  decrees  of  district  er 
drcntt  courts  (ranting  an  Injunetloik,  doee 
not  authorise  a  cnM>  appeal  b;  eomplalnanta 
from  a  deem  in  a  patent  InfrlngemeDt  salt, 
which.  In  addition  to  grinttng  an  Injonc- 
tlon  as  to  tbe  claims  of  the  patent  held  to 
be  Infringed,  and  sending  the  cause  to  B 
master  for  an  accounting,  dismissed  the  blD 
as  to  the  claims  held  Invalid  and  those 
foond  not  to  be  Inlrloged. 
I.  Avpcul— final  decree. — A  dectee  la  a  pat- 
ent Infringement  suit  against  a  single  de- 
fendant, which,  In  addition  to  granting  an 
Injunction  as  to  tbe  claims  of  tbe  patent 
held  to  be  Infringed,  and  sending  tbe  eanss 
ta  a  master  tor  an  accounting,  dismissed  tba 
bill  as  to  tbe  clstms  held  Invalid  and  those 
found  not  to  be  Infringed.  Is  not.  as  to  such 
dlsmlaaal,  a  Onal  decree  from  which  complain- 
ants can  appeaL 

[No.  17,  Ori^nal.] 


PETITION  for  a  writ  of  mandamus  to  re^ 
quire  the  judges  of  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  to  take  jnrt» 
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dieUoa  of  the  erou  appeal  taken  by  eom- 
plaiaant*  from  a  decree  of  Uie  Cirenit  Court 
for  the  Southern  Diitriet  of  New  York  In  a 
patent  infringement  initi  which.  In  addition 
to  panting  nn  injuuetion  aa  to  the  elaima 
of  the  patent  held  to  be  Infringed,  and  Bend- 
ing the  cause  to  a  master  for  an  accounting, 
dismissed  the  bill  as  to  the  daima  held  in- 
Tdlid  and  those  found  not  to  be  tntiinged. 
Bult  dUoharged  and  applieatwn  denied. 

t.  Statement  by  Mr.  Juitioe  Browori 
;S  In  March,  1B03,  the  petitioner!  filed 
*  tJieir  bill  in  the  circuit'eourt  of  the  United 
States  for  the  southern  diatriet  of  New 
YotIc  against  the  New  England  Enameling 
Company,  to  reitrain  tha  farther  infringe- 
ment by  that  company  of  lettera  patent  of 
the  United  SUtes,  No.  B8T,3B1,  for  improve- 
menta  in  enameling  metal  ware,  and  to  re- 
cover damagea  for  past  Infringement.  Aft- 
er anawer  and  proofa,  the  eaaa  oama  on  for 
bearing,  and  on  July  8,  1905,  a  decree  was 
•ntared,  reciting  tl^t  nine  of  the  twelve 
claimj)  in  the  patent  were  good  and  valid, 
that  three  were  invalid  and  void  by  reaaon 
<rf  the  fact  that  the  patentee  waa  not  the 
original  or  firat  inventor  or  dlaeoverer,  that 
Atb  of  the  nine  valid  claims  had  been  in- 
fringed ij  the  defendant,  but  the  remaining 
four  had  not  been.  As  to  the  daima  held 
Invalid  and  those  found  to  have  been  not 
Infringed,  It  was  ordered  that  the  bill  of 
eomplaint  be  dismissed.  Ak  to  the  ramalu- 
Ing  five  claims, — those  held  to  be  infringed, 
—it  was  ordered  that  the  plaintiffs  recover 
the  gains,  profits,  savings,  and  advantages 
whidi  Uie  defendant  had  derived  by  reaaon 
of  the  infringement,  and  that  the  case  be 
referred  to  a  master  to  report  the  amount 
thereof,  and  alao  that  an  Injunction  issue 
aglUnst  further  infringvment.  On  August 
I,  1006,  the  defendant  appealed  from  said 
decree  to  the  court  of  appeals  and  filed  its 
aaaignment  o(  errors.  On  August  8  the 
plaintiffs  also  appealed  to  the  eironit  court 
of  appeals  and  assigned  ai  errora  the  rulings 
In  the  decree  adverse  to  them.  On  January 
8,  1006,  this  cross  appeal  of  the  plaintiffs 
waa  dismissed  by  the  court  of  appeals,  on 
the  ground  that  It  had  no  jurisdiction  there- 
of. Thereupon  the  plaintiffs  filed  in  this 
court  this  petition  for  a  writ  of  mandamus, 
commanding  the  judges  of  the  circuit  court 
of  appeals  to  t&ke  jurisdiction  of  said  cross 
appeal,  and  to  dispose  of  it  simultaneously 
wiUi  the  appeal  of  the  defendant. 

Ueatrt.  Lonls  Maraliall,  Arthur  v.  Brie- 
•an,  and  ITaifer  D.  Edmonde  for  petitioners. 

Mettrt,  Robert  N.  Eearoa,  Walter  F. 
Roger*,  and  Jacob  Bteinhardt  for  respond- 
ent. 


*Ur,  Jnstloe  Brewer  dallvend  tlu  (^»* 
ion  of  the  court: 

The  decree  entored  tj  the  circuit  court 
waa  interlocutory,  and  not  final.  Barnard 
V.  Oibton,  7  How.  660,  12  L.  ed.  867;  Svmif 
tort  V.  Blaintliorp,  2  WalL  106,  IT  L.  ed.  005, 
and  cases  cited  in  note;  Ettey  v.  Bvrdett, 
109  U.  S.  633,  637,  27  L.  ed.  1068,  10S9,  3 
Sup.  Ct.  Rep.  631;  UoQourkey  v.  Toledo  A 
O.  O.  a.  Co.  146  U.  a  636,  36  L.  ed.  107*, 
13  Sup.  Ct.  Rep.  170  (in  this  case  U  a  full 
discussion  of  the  differences  between  an  in-- 
terIocutOT7  and  a  final  decree)  ;  Eohortt  v, 
Bamburg-Amerioan  Packet  Co.  148  U.  8. 
262,  37  L.  ed.  443,  13  Sup.  CL  Bep.  600) 
Bmith  T.  Tuhan  Iron  Work»,  166  U.  B.  618, 
41  L.  ed.  810,  17  Sup.  Ct.  Rep.  407. 

Plaintiffs  brought  one  suit  upon  a  aingle 
patent.  The  findings  of  the  circuit  court 
that  three  of  the  twelve  claims  were  invalid 
and  that  the  remaining  nine  were  valid,  bnt 
that  four  of  tlum  had  not  been  Infringed  by 
the  defendant,  did  not  break  this  one  suit 
into  twelve.  They  were  a  guide  to  the 
master  In  his  ascertainment  of  the  damage*, 
and  Indicated  the  scope  of  the  final  decree. 

In  the  Federal  courts  no  appeal  can,  as  a 
general  rule,  be  taken,  except  from  a  final 
decree.  As  said  by  Mr.  Chief  Justice  Tanqr 
in  Forgay  t.  Conrad,  6  How.  201,  206,  12  L 
ed.  404,  400: 

"In  this  respect  the  pracUca  of  the  United 
States  chancery  courts  differs  from  the  Eiv 
liah  practice.  For  appeals  to  the  Houae  of^ 
Lords  may  be  taken  frt>m  an  interlocutory* 
order  of 'the  Chancellor,  which  decides  a* 
right  of  proper^  in  dispute.  .  .  .  But 
the  ease  is  otherwise  In  the  courta  of  the 
United  States,  where  the  right  to  appeal  la 
by  law  limited  to  final  decrees-"  Sm  also 
MoLitK  V.  Roff,  141  U.  a  661,  666,  36  L.  ed. 
803,  894,  12  Sup.  Ct.  Rep.  118. 

In  the  latter  case  this  was  held  perauaalva 
againat  extending  the  right  of  review  given 
by  I  6  of  the  circuit  court  of  appeals  act 
of  Uareh  3,  1801  (26  Stat,  at  L.  826,  chap. 
517,  U.  a  Comp.  Stat.  1801,  p.  647),  to 
other  cases  than  those  In  which  there  was  a 
final  judgment  or  decree,  although  the  word 
"final"  is  omitted  in  some  of  the  clauses  of 
the  section. 

By  f  7  of  that  act,  however,  an  appeal 
was  provided  from  certain  interlocutory  or- 
ders or  decrees.  That  section  has  been  twice 
amended.  28  SUt.  at  L.  666,  chap.  06;  31 
Stat  at  L.  660,  chap.  803,  U.  S.  Comp.  bUt. 
1001,  p.  C50.   As  it  now  standa  it  reads: 

"Sec  7.  That  where,  upon  a  hearing  in 
equity  in  a  district  court  or  in  a  circuit 
court,  or  by  a  judge  thereof  in  vacation,  an 
injunction  shall  be  granted  or  continued  or 
a  receiver  appointed,  by  an  interlocutory  or- 
der or  decTCA,  in  a  cause  in  which  an  appeal 
from  a  final  decree  may  be  taken,  under  the 
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prariaions  of  thla  ut,  to  tba  drcoit  eourt 
of  appwla,  an  appeal  may  be  talcen  from 
meh  &itarIooittoT7  order  or  decree  granting 
or  oontinuing  aucb  Injonetion  or  appointing 
euch  receiver  to  the  circuit  court  of  appeals  i 
Provided,  That  the  appeal  must  be  taken 
within  tbirfy  da^B  from  the  entry  of  Buch 
order  or  decree  and  it  shall  take  precedence 
in  the  appellate  oourt;  and  the  proceeding! 
in  other  respects  in  the  court  below  shall  not 
be  stayed  unless  otherwise  ordered  bj  that 
'  court,  or  by  the  appellate  oourt  or  a  Judge 
thereof,  during  the  pendency  of  such  ap- 
peal: Prwided,  further.  That  the  court  be- 
low may,  lu  iti  discretion,  require,  aa  a  con- 
dition of  the  appeal,  an  additional  bond." 
It  will  be  noticed  that  the  appeal  is  allowed 
from  an  interlocutoiy  order  or  decree  grant- 
ing or  continuing  an  injunction,  that  it  must 
be  taken  within  thirty  days,  that  It  is  given 
g,  precedenos  in  the  appellate  oourt,  that  the 
<B  other  proceedings  in  the  lower  court  are  not 
•  to  be  stayed,  and  that  the  lower'court  may 
require  an  additional  bond.  Obrlomly  tiiat 
wMch  is  contemplated  is  a  review  of  the 
Interlocutory  order,  and  of  that  only.  It 
wma  not  intended  that  the  cause  aa  a  whole 
■honld  be  tranaferred  to  the  appellate  court 
prior  to  the  final  decree.  The  eaae,  except 
for  the  hearing  ^i  the  appeal  from  the  in- 
terlocutory order,  ia  to  proceed  in  the  lower 
court  aa  though  no  auch  appeal  had  been 
taken,  unless  otherwise  specially  ordered. 
It  may  be  true,  as  alleged  by  petitioners, 
that  "it  fa  of  the  utmost  importance  to  all 
of  the  parties  in  said  cause  tjiat  there  shall 
be  the  speediest  possible  adjudication  by  the 
United  States  circuit  court  of  appeals  as  to 
the  validitr  of  all  of  the  claims  of  the  afore- 
aald  letters  patent  which  are  the  subject-mat- 
ter thereof."  But  it  was  not  intended  hy  this 
section  to  give  to  patent  or  other  caaea  In 
which  interlocutory  decrees  or  orders  were 
made  any  precedence.  It  ia  generally  true 
that  it  is  of  Importance  to  litigants  that 
their  oases  be  disposed  of  promptly,  but  other 
oases  have  the  same  right  to  early  hearing. 
And  the  purpose  of  Congresa  In  this  legis- 
lation was  that  there  be  an  immediate  re- 
Tiew  of  the  interlocutory  proceedings,  and 
not  an  advancement  generally  over  other  lit- 
igation. 

Petitioners  rely  mainly  on  fimOA  t.  Vut- 
eon  Iron  Workt,  165  U.  8.  SIB,  41  L.  ed. 
810,  17  Sup.  Ct.  Rep.  407.  In  that  ease  it 
was  held  that  when  an  appeal  Is  taken  from 
an  interlocutory  order  granting  or  contin- 
uing an  injunction,  the  whole  of  the  order 
is  taken  up,  and  the  appellate  court  may 
(if,  upon  an  examiaation  ol  the  record,  aa 
thus  presented,  it  Is  aatisBed  that  the  bill 
is  entirely  destitute  of  equity)  direct  a  dis- 
missal, and  is  not  limited  to  a  mere  reversal 
of  the  order  granting  or  continaing  the  fn- 


Junetlon.  Take  an  ordinary  patent  oaaa.  If 
an  Injunction  la  granted  by  an  interlocutoiy 
order  and  the  order  is  taken  on  appeal  to 
the  dreuit  court  of  appeals,  and  that  court 
is  of  opinion  that  the  patent  Is,  on  its 
face,  absolutely  void.  It  would  De  a  waste 
of  time  and  an  unnecessary  continuance 
of  litigation  to  simply  enter  an  order  set- 
ting aside  the  injunotion  and  remanding  thScg 
case  for  further  proceedings.  The  direct  andj 
obvious  way  is  to  order'a  dismissal  of  the* 
ease,  and  thus  end  the  litigation.  And  such 
ia  the  scope  of  the  opinion  in  that  case. 
After  noticing  the  general  rule  that  appeals 
will  not  lie  until  after  final  decree,  and  that 
an  order  or  decree  in  a  patent  case  granting 
an  Injunction  and  sen^ng  the  cause  to  a 
master  for  accounting  is  interlocutory  only, 
and  therefore  not  reviewable  on  appeal  be- 
fore the  final  decree  in  the  caae^  It  referred 
to  the  provision  of  |  7,  and  said  (p.  625, 
L.  ed.  p.  812,  Sup.  Gt  Rep.  p.  410) : 

"The  manifest  intent  of  this  provision, 
read  in  the  light  of  the  previous  praetie* 
in  the  courts  of  tbe  United  States,  contrast* 
ed  with  the  practice  in  courts  of  equity  of 
the  bluest  authority  elsewhere,  appears  to 
this  court  to  have  been,  not  only  to  permit 
the  defendant  to  obtain  immediate  relief 
from  an  injunction,  the  continuance  of 
which  throughout  the  progreaa  of  the  cause 
might  seriously  aSeet  his  Interests,  but  also 
to  save  both  partiee  from  tbe  expense  of 
further  litigation,  should  the  appellate  court 
be  of  opinion  that  the  plaintiff  was  not 
entitled  to  an  injunction  because  hie  bill 
had  no  equity  to  support  it" 

But  nowhere  in  this  opinion  ia  It  intimated 
that  the  plalntifl^  was  entitled  to  take  any 
cross  appeal  or  to  obtain  a  final  decree  in 
the  appellate  oourt  This  view  of  tbe  scope 
of  f  7  was  reaffirmed  in  lf<ut,  F.  d  Co.  r. 
Btovtr  Mfg.  Oo.  177  U.  8.  4SG,  404,  405,  U 
L.  ed.  SSe,  360,  Sai,  20  Sup.  Ct.  Rep.  70B. 

It  is  suggested  that  as  to  the  claims  held 
to  be  invalid  and  those  held  to  be  valid,  but 
not  infringed,  the  bill  was  dismissed;  that 
thus,  in  {act  a  final  decree  was  entered 
which  entitled  the  plaintiff  to  an  appeaL 
Forgay  v.  Conrad,  S  How.  201,  205,  12  h. 
ed.  404,  400,  and  Bill  v.  Chicago  d  E.  R.  Co. 
140  U.  S.  52,  36  L.  ed.  331,  11  Sup.  Ct.  Rep. 
660,  are  cited  as  authorities.  In  both  these 
cases  there  were  several  defendants  and 
the  decrees  were  adjudged  final  only  in  re- 
spect to  certain  of  the  defendants.  In  the 
first  the  circuit  court  passed  a  decree  declar- 
ing sundry  deeds  to  be  fraudulent  and  void 
and  directing  the  lands  and  slave*  therein 
mentioned  to  be  delivered  up  to  the  com- 
plainant, and  also  directing  one  of  the  de-« 
fendants  named  in  the  decree  to  pay  himjj 
111,000,  and  "that  the'complninant  do  have* 
execution  for  the  several  matters  aforesaid, 
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in  oontonnl^  with  kw  lad  tlia  prselliia  pre- 
Mribcd  by  tha  thIh  of  tha  BttproiM  Cbart 
of  tite  United  StatM."  Th*  eonrt  refusod  to 
dismiaa  the  ap|ieal,  folding  ttiiit,  while  tbe 
deene  waa  not  llnal  in  tlie  ttrlet  tecbnteal 
•enae  of  the  term,  yet,  in  view  of  the  efToet 
of  the  orders  entered,  and  the  fact  that 
nnleu  review  waa  granted  at  onea  there 
might  be  irreparable  injur;,  the  decree  mnet 
be  regarded  aa  final  to  that  extent.  At  tha 
aame  time  it  criticleed  the  terma  of  the 
decree,  eaid  that  the  final  ordera  ehoald  bare 
been  delayed  until  the  maeter's  report  waa  re- 
ceived, and  added,  after  ita  oonuneuta  upon 
the  procedure  below  (p.  SOS,  L.  ed.  p.  406] : 
"^Bse  remarks  are  not  made  for  the  pur- 
poee  of  censuring  the  Ie*nied  judge  b; 
whom  this  decree  was  pronounoed,  but  in 
order  to  call  the  attenUon  of  the  circuit 
aourta  to  an  inconvenient  praetiee  into  which 
■ome  of  them  have  eometimea  fallen,  and 
which  ia  r^arded  by  thie  court  aa  altogetb- 
•r  inconaistent  with  the  objects  and  policy  of 
tha  acts  of  Congresa  In  rdatioo  to  appeals, 
and  at  tha  aame  time  needleaaly  bnrdenaome 
cud  expensive  to  Qie  pattlaa  concerned,  and 
calculated,  by  sneeeaain  appeals,  to  produce 
freat  and  unreaaonable  delays  in  suits  In 
(baitcery.  For  It  may  well  happen  that, 
when  the  acoousts  are  taken  and  reported 
by  the  master,  this  ease  may  again  oome 
bcre  upon  exceptions  to  Us  report,  allowed 
•r  disallowed  t^  the  drcoit  oourt,  and  thua 
two  appeala  made  necessary,  when  tlie  mat- 
ters in  dispute  could  more  eonrenlently  and 
■poedily  and  with  leas  expense  have  been 
dedded  fn  one." 

In  the  Bubseqnent  ease  of  BMba  t.  Bumll, 
IP  How.  283, 18  L.  ed.  008,  in  which  the  rule 
In  reference  to  the  ttnali^  of  decreea  waa 
further  conaldered,  it  was  wdd,  tn  explana- 
tion of  the  dedsiou  in  the  Forgan  Com  (p. 
S87,  L.  ed.  p.  009): 

"In  Forgay'i  Otui,  it  [the  <jnestIon]  wma 
made  upon  the  decree  given  by  the  court  be- 
low, and  it  waa  adjudged  l^  tUa  oourt  to 
be  final  to  give  this  oourt  jurisdiction  of  It. 
Bnt  It  was  so,  upon  the  ground  that  the 
^whole  merits  of  the  eontrorersy  between 
*the  parties  had  been  determined,  that  ta»- 
*  oHtton'bod  Bm»  moorded,  and  that  the  case 
had  been  referred  to  the  master  merely  for 
the  purpose  of  adjusting  the  accounts.  The 
tact  is,  the  order  of  tht  oourt  in  that  eaie 
for  T^erring  {t  to  a  matter  maa  pteuKar, 
making  it  doubtful,  If  it  oould  in  any  way 
control  or  qualify  the  antecedent  decree  of 
tht  court  upon  the  whole  merits  of  the 
controversy,  or  modify  It  In  any  way,  ex- 
cept upon  a  petition  for  a  rsftearinjr." 

In  Hill  V.  Ohioago  <£  E.  R.  Co.  140  U.  & 
B2,  35  L  ed.  331,  II  Sup.  Ct.  Rep.  600,  there 
liad  been  an  order  of  dismissal  in  favor  of 
nme  of  defendanti,  together  with  a  refer- 


eooa  to  It  maatar  of  a  separable  emtrorer^ 
between  the  plaintiff  and  otlier  parties,  and 
tha  eonrt  observed  (p.  M,  lb  ed.  p.  332,  Sup. 
Ct.  Bep.  p.  691): 

"Bnt  there  was  no  adjudication  as  to  tlie 
payment  of  the  amount  to  be  ascertained  by 
the  master;  that  remained  unsettled.  It 
waa,  however,  a  severable  matter  from  the 
other  subjects  of  oontroreray,  and  did  not 
aflleot  their  determination.  The  fact  that  it 
was  not  disposed  of  did  not  change  tha 
finality  of  the  decree  aa  to  the  defendants 
againat  whom  the  bill  waa  dlamlssed;  that 
amount,  or  to  whom  made  payable,  did  not 
ooncom  than.  They  were  no  longer  partiea 
to  the  suit  tot  any  purpose.  The  appeal 
from  the  subeequent  decree  did  not  reinstate 
them.  All  the  merits  of  the  controversy 
pending  between  them  and  the  complainant 
ware  disposed  of,  and  could  not  be  again 
reopened  csoept  on  appeal  from  that  decree. 
As  to  the  other  parties,  it  remained  to  as- 
certain the  amount  of  one  item  and  to  d*- 
termlne  ae  to  its  paymenL" 

But,  as  held  tn  Hohorwt  r.  Hamhurf- 
AnMrioan  Paoktt  Oo.  148  U.  S.  202,  37  L. 
ed.  443,  13  Sup.  Ct  Rep.  5M),  that  rule  dow 
not  apply  to  cases  where  the  liability  of 
the  defendants  is  alleged  to  be  joint;  and, 
therefore,  cannot  to  a  ease  in  which  there 
la  bnt  a  single  defendant. 

Tht  role  M  disoharged,  and  (A«  appUot' 
(foil  for  a  writ  of  maniamiu  it  dtitttd. 


(tn  D.  s.  lU) 
Em    Partt   ATJTOHATIO    BWITOH   OOH 
PANT  of  Baltimore  Wj,  Petttioiur. 


[No.  18,  Original.] 


PETITION  for  a  writ  of  mandamus  to  re- 
qnirn  the  judges  of  the  Circuit  Court 
of  Appeals  for  the  Second  CIrcnit  to  take 
Juriadlctlon  of  a  eroas  appeal  from  a  decree 
of  the  Circuit  Court  for  the  Southern  Dis- 
trict of  New  York  in  a  patent  Infringement 
suit,  which,  in  addition  to  granting  an  In- 
junction as  to  the  claims  of  the  patent  held 
to  be  Infringed,  and  sending  the  cause  to  a 
master  for  an  accounting,  dismissed  the  bill 
as  to  the  claims  found  not  to  be  infringed. 
Rul«  ditchargtd  and  oppItcaCion  dented. 

Mesirt.  FUllp  Himro,  Harold  Binney, 
and  0.  A.  L.  Mataie  for  petitioner. 

Jfetsrt.  W.  Olydo  Joaea  and  Joh» 
Ridovt  for  respondent. 
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Mr.  JuiUm  Br«w«T  dellvared  tbe  opin- 
ion of  tlia  court: 

This  CBM,  though  differing  In  ita  facte 
•omewhat  from  tha  one  Immedtatelj  pre- 
Mding,  presents  Uie  same  question,  uid  the 
•Mne  order  iriU  be  entered. 


STATE  OP  MISSIS8IPPL 

1.  ControTcnr  betwee*  etateB— orl«i- 
■al   J  orf  ad  let  Ion   at   Snpreme    Courts 

A  conflict  between  tha  authorities  of  tbe 
■tatea  ol  Louliluie  and  MlitlMlppl,  arlB- 
1di  out  ot  tbe  enforcement  of  the  ojater 
liglalBtlOD  of  those  statea,  which  InTolves 
■  dlipnte  reapeetlng  the  tnie  boundarr  line, 
creetea  a  eontroverar  betweea  the  aCatea 
In  their  aoreiclffn  capadtTi  which  la  within 
the  orlKlual  Jurisdiction  of  the  Saimme 
Court   of   the   United   Btatea.e 

a.  Concrcu  —  power  to  »lter  atnte 
boondHlee. — CanEma.  after  tbe  admlgaloD 
ot  Lonlalana  Into  the  TJnton,  coald  not  take 
ftway  an;  portion  of  that  itnta  In  sdmlttlnt 
UlieleelppI  to  the  Dnlon,  and  itve  It  to  the 
latter  atate. 

S.  BOtotee— eoDBtmotlon— In  P«rl  mm^ 
tcrla.— Tbe  doctrine  (n  pari  materia  cannot 
be  Invoked  to  eatabllsh  a  preconcerted  de- 
■Isn  br  CoDgrcaa,  In  the  sereral  enactmenta 
proTldlnl  for  the  admission,  reipeetlTetT. 
to  the  Union,  at  the  atatM  ot  LoDlstana, 
HIsalsslppt,  and  Alabama,  to  equalise  tbe 
water  frontage  of  those  states  on  the  Oalr 
ot  Mexico,— eapeclallT  tc  tIcw  ot  tbe  fact 
that,  wben  Louisiana  was  admitted  Into 
the  Onion,  the  terrltorj  now  compoilng  the 
coast  counties  of  Mississippi  was  not  actoallr 
a  part  of  the  Ulsslsalppl  territorr,  bat 
waa  In  dispute  between  tbe  United  BtatM 
and  Spain. 

4>  BBnndarlea  Itetirccai  Btatee— lalandB. 
^Tbe  chain  of  sea-sand  Islands  nnnlnK 
from  the  weat  shore  of  Mobile  baj,  In  tbe 
atate  of  Alabama,  westward  to,  and  Inclusive 
ot.  Cat  Island.  In  tbe  state  of  Mississippi, 
•nd  not  the  sea-marsh  Islands  prerlonslj 
granted  to  tbe  state  ot  Louisiana,  was  meai ' 
by  the  provision  In  the  Mississippi  enabling 
act  of  March  1,  ISIT  (3  Btal.  at  L.  348. 
chap,  93.  1  2).  establishing  tbe  southern 
boandarr  of  tbe  proposed  state  as  extending 
westwardir  from  the  Interaecllon  of  the 
eastern  boundary  witb  the  Quit  of  Mexico, 
"Including  all  the  Islands  within  6  leagoei 
of  the  shore."  to  the  most  eastern  junction 
of  Pearl  river  with  Lake  Borgne. 

B,  Bonndarlea  between  etnteK— talanda. 
—All  Islands  within  9  miles  of  tbe  coast 
line  ot  the  Louisiana  marsbea  at  the  eastern 
extremlt7  ot  Bt.  Bernard  peninsula,  except 
•a  restricted  by  the  deep-water  aalll  _  " 
nel.  regarded  as  the  boundary  between  tbe 
Btatpi  n!"  Mississippi  nnd  Louisiana, 
granted  to  tbe  latter  state  by  tbe  act  ot 
April  B,  1812  (2  Btat.  at  L.  TOl.  cbap.  CO), 
•dmlttlng  Louisiana  Into  the  UdIoq,  with 
a  boundary  described  as  extending  along 
middle  of  the  Iberville  tlver  and  Laiies 
I  point,   ■*•  yol.   13, 


Manrepaa  and  Pontehartraln  to  the  Gait  oF 
Mexico,  and  thenee  bounded  by  said  gait 
to  the  month  of  the  Babtne  river,  **IneIadInK. 
all  Islands  wltbln  ■  leagues  ot  tbe  coast.'* 

#,  Bonndaiiea  between  atntee  thnlwega 
—The  deep-water  sailing  channel  or  "thal- 
weg" emerging  from  the  mouth  of  Pearl 
river  and  extending  eastwardly  to  the  north 
of  Bait  Moon  Island,  through  tbe  Mlaslastppl 
sound  and  Cat  Island  pass,  between  Cat 
Island  and  Isle  t  Pltre.  and  through  Chan- 
deteur  Island  sonnd.  northeast  of  the  Chando- 
leur  Islands,  to  tbe  Qulf  of  Mexico.  Is  tbe  tru* 
tnundary  line  between  the  states  of  Missis- 
sippi and  Louisiana,  under  tbe  act  of  April 
8.  1812.  admitting  Louisiana  Into  the  Union. 
witb  a  boundary  deecrlbed  as  extending 
along  tbe  middle  ot  the  Iberville  river  and- 
Lakes  Maurepaa  and  Pontehartraln  to  tha 
Quit  Of  Mexico,  and  thence  bounded  bj  thn 
said  gulf  to  the  month  of  the  Bablne  river. 

7,  Bonndarlee  between  atatea— «tteet  •( 
rccoKBltfon  and  acqaleeeenee, — As  be- 
tween the  states  of  tbe  Union.  long  acqui- 
escence In  tha  assertion  of  a  particular 
boundary,  and  the  exercise  of  dominion  and 
aoverelgnly  over  the  territory  within  K. 
shoutd  be  accepted  as  conclusive,  whatever 
tbe  International  rule  may  be  In  respect  (• 
tbe  acquisition  by  prescription  of  large  tract* 
of  country  claimed  by  both  states. 

[No.  11,  Original.] 


OEIGINAL  BILL  filed  b;  th«  itato  of 
Louisiana  against  th«  atnte  of  Mlasfv 
eissippi  t<]  obtain  m  decree  determining  the 
boundarj  line  between  the  two  states.  Bound- 
ary decreed  aa  being  the  deep-water  aailing 
channel  emerging  from  the  month  ot  Pearl 
river  and  extending  eastwardlr  to  the  nortli 
of  Half  Moon  island,  through  tbe  Misala- 
■Ippi  nund  and  Cat  Island  paaa,  tietweaa 
Cat  island  and  lale  b  Pitre,  and  through 
Chandeleur  Island  aound,  northeast  of  th« 
Chandeleur  Islands,  to  the  g^lf  of  Mexico. 

Statement  bf  Mr.  Chief  Justice  Fnlleri^ 
*  The  state  of  Louisiana,  by  leave  of  court,* 
filed  her  bill  against  the  state  of  Ulssie- 
aippi,  October  27,  1002,  to  obtain  a  decTM 
determining  a  boundary  line  between  tli* 
two  atatea,  and  requiring  tlie  state  of  Mis- 
sissippi to  Teeogulte  and  observe  the  lina 
80  determined. 

The  bill  alleged: 

"1st  That  the  state  of  Louisiana  wai 
admitted  into  the  Union  of  the  Uoitad 
States  of  America  by  the  act  of  CongreM 
found  In  chapter  50  of  the  United  State* 
Statutes  at  Large,  vol.  2,  page  701,  ap- 
proved April  Sth,  1B12,  and  therein  tha 
boundaries  of  the  said  state  of  Louisiana, 
in  the  preamble  of  said  act,  ivere  described 
as  follows; — 

'Whereai,  the  representatives  of  the  pei> 
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pie  of  all  tbat  part  of  the  territory  or  c 
try  ceded  under  the  mune  of  "LouUiona," 
b;  the  treaty  mode  at  Paria  on  the  3Dth 
day  of  April,  1803  (8  Stat,  at  L.  200],  be- 
tween the  United  States  and  France,  eo 
^tained  'nithin  the  following  limite,  that 
-*  to  say:  Beginning  at  the  mouth  of  the'riv 
Babine,  thence  by  a  line  drawn  along  the 
middte  of  eaid  river,  including  all  islands 
to  the  32d  degree  of  latitude;  thence 
north  to  the  northernmost  pact  of  the  33d 
d^ree  of  north  latitude;  thence  along  the 
■aid  parallel  of  latitude  to  the  River  Mia- 
aieaippi;  thence  down  the  said  river  to  the 
Elver  Iberville,  and  from  thence  along  the 
middle  of  said  river  and  L«kes  Maurepas 
and  Fontchartrain  to  Um  Onlf  of  Mexico; 
thence  bounded  by  the  said  gulf  to  the 
place  of  beginning,  including  all  lelanda 
within  three  leagues  of  the  ooaat,'  etc. 

"2nd.  That  according  to  the  foregoing 
'description,  the  eoetera  boundary  of  the 
•tate  of  Louisiana  was  formed  by  the  Mis- 
sissippi river,  beginning  at  the  northeast 
-eorner  of  said  etata  and  extending  eouth 
to  the  junction  of  the  said  river  with  the 
River  Iberville  (now  known  as  Bajou  Man- 
chac) ,  and  thence  extending  eaetwardly 
through  the  lower  end  of  the  Amite  river, 
through  the  middle  of  I^ice  Manrepas,  Pass 
Uanehac,  and  Lake  Pontehartrain,  and  in 
■order  to  reach  the  Gulf  of  Mexico  its  only 
course  was  through  the  Rigolete,  into  Lake 
Borgne,  and  thence  by  the  deep-water  ebon- 
im1  through  the  upper  comer  of  I^ke 
Borgne,  following  Baid  channel,  north  of 
Half  Moon  island,  through  Mississippi 
■ound  to  the  north  of  Isle  ft  Pitre,  through 
-the  Cat  Island  channel,  aouthwest  of 
Cat  island,  into  the  Gulf  of  Mexico,  which 
•aid  eastern  bouadar;  of  tbe  state  of  Lon- 
isiana  is  more  fully  shown  on  diagram  Ho. 

1,  made  part  of  this  bill.     [See  ante.] 
"Srd.  That  by  the  act  of  Congress  found 

in  the  United  SUtea  Statutes  at  Large,  vol. 

2,  p.  708,  chap.  57,  approved  April  14th, 
IS  1 2,  additional  territory  was  added  to  the 
then-existing  state  of  Louisiana  which  addi- 
tional territory  was  described  in  the  follow- 
ing language: — 

'Spinning  at  the  junction  of  the  Iberville 
with  the  Hiver  Mississippi;  thence  along 
the  middle  of  the  Iberville,  the  River  Amite, 
and  of  the  Lakes  Maurepas  and  Pontehar- 
train to  the  eastern  mouth  of  the  Pearl 
river;  thence  up  the  eastern  branch  of  Pearl 
river  to  the  31st  d^iree  of  north  latitude; 
^thence  along  the  said  degree  of  latitude  to 
*  the  River  Mississippi;  thence<down  the  said 
river  to  the  place  of  beginning,  shall  become 
end  form  a  part  of  the  eoid  state  of  Lon- 

"4th.  That  the  effect  of  this  lef^slation, 
ws  to  the  eastern  boundary  of  the  itate  of 


Louisiana,  was  to  retain  the  Mississippi 
river  as  the  original  eastern  boundary,  ai 
far  south  as  the  3Ist  degree  of  north  lati- 
tude. The  change  then  moved  the  eastern 
boundary  eastward  along  the  31st  degree 
of  north  latitude  to  the  Pearl  river,  whence 
it  then  ran  eouth  down  the  said  river, 
through  its  eastern  branch,  till  it  entered 
the  northern  corner  of  Lake  Borgne,  where 
the  state's  eastern  boundary  then  joined  and 
followed  the  boundary  Hue  originally  fixed 
in  the  act  of  April  8th,  1812,  and  followed, 
as  heretofore  stated,*the  deep-water  channel* 
through  the  upper  comer  of  Lake  Borgne, 
north  of  Half  Moon  island,  eastward  through 
the  deep-water  channel  along  the  Mississippi 
sound  till  it  reached  the  Cat  Island  channel 
north  of  Isle  k  Fitre,  and  southwest  of  Cat 
island,  whence  passing  through  Chandeleui 
sound,  northeast  of  Chandeleur  islands,  it  en- 
tered the  Oulf  of  Mexico,  and  ran  south 
around  the  delta  of  the  Mississippi  river  and 
then  north  and  westward  to  the  point  where 
the  Sabinu  river  enters  the  Golf  of  Mexico, 
as  will  be  more  fully  seen  from  the  diagram 
No.  2,  made  part  of  this  bill.      [See  ante.] 

"Sth.  That  the  territory  lying  adjacent 
to,  and  to  the  eastward  of,  the  state  of 
Louisiana,  is  the  state  of  Mississippi,  whldi 
'latter  state  wag  admitted  into  the  Union  of" 
the  United  States  of  America  by  the  aet 
of  Congress  found  in  the  United  BtatM 
Statutes  at  Largs,  vol.  3,  chap.  23,  page 
348,  approved  March  let,  1817,  whereby  the 
inhabitants  of  the  western  part  of  the  then 
Mississippi  territory  were  authorized  to 
form  for  themselves  a  state  constitution 
and  to  be  admitted  into  the  Union,  the 
iMundaries  of  the  then-to-be-created  state 
being  described  as  follows: — 

'Beginning  on  the  River  Mississippi  at 
the  point  where  the  southern  boundary  line 
of  the  state  of  Tennessee  strikes  the  same; 
thence  east  along  the  said  boundary  line  to 
the  Tennessee  river;  thence  up  the  same 
to  the  mouth  of  Bear  credc;  thenoe  by  a 
direct  line  to  the  northwest  comer  of  the 
county  of  Washington  [Alabama] ;  thence 
due  eouth  to  the  Gulf  of  Mexico;  thence 
westwardly,  including  all  the  Islands  with> 
in  six  leagues  of  the  shore  to  the  most  east- 
em  junction  of  Pearl  river  with  Lake 
Borgne;  thence  up  said  river  to  the  31st 
degree  of  north  latitude;  thence  west  along 
the  said  d^ree  of  latitude  to  the  Mississippi 
river ;  thence  up  the  eame  (o  the  beginning.' 

"Sth.  That  by  the  said  act.  Congress  in- 
tended that  the  southern  boundary  line  of 
the  etate  of  Mississippi,  b^inning  at  the 
point  dividing  it  from  the  state  of  Alabama, 
should  run  westwardly  till  it  joined  the 
Louisiana  eastern  boundary  tine,  and  that, 
in  doing  so,  the  said  southern  boundary 
would  in  effect  itart  westward  from  «  poliA 
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IB  mUM  Kiath  of  iht  coast  lin^  uid  Include 
In  Itfl  weatwixdlf  direction  the  wcBtem 
end  of  Petit  Boil  island,  all  of  Horn  laland. 
Ship  iKlaod,  and  Cat  Uland,  and  the  unftller 
iilanda  north  of  th«M,  thou  leluids  being 
the  ones  contemplated  In  the  act  of  Con- 
gnea,  as  being  within  IS  miles  of  the  Boatli- 
era  coaet  line  of  MiMluippi,  and  that  the 
■aid  Bonthem  boondaiy  of  MiaalMippi,  ex- 
tending in  its  westwardly  direction  througli 
the  Quit  of  Mexico,  would  graduallj  ap- 
proach the  coast  line,  and  meet  the  eaat«m 
bonndarj  line  of  Louiilana,  just  as  the 
■aid  eftstern  boundary  line  of  LoulaiBna 
emerges  frtnn  tlie  Cat  Island  channel  into 
the  Gnlf  of  Mexico,  and  thence  follow  and 
•  become  the  same  ae  llie*IiOuieiaDa  boundary 
line  extending  weatwardly  to  the  south  of 
Cat  fslaad,  through  Miraisaippl  sound  to 
^tbe  north  of  Half  Moon  or  Urand  island  to 
■  the  most  southern  Junction  of  the  'east 
branch  of  the  Pearl  if  ver  with  Lake  Borgno, 
being  identical  with  the  LouiBiana  eastern 
boundary,  and  tltence  extending  up  the 
channel  of  Pearl  river, 

"7th.  That  the  islands  included  between 
the  shore  line  and  the  southern  boundary  of 
the  state  of  Mississippi  are  the  Islands  here- 
tofore desoibed,  vig.:  the  western  end  of 
PeUt  Bols  island,  with  all  of  Horn  island, 
Bhip  island,  and  Cat  island,  and  the  small 
islands  north  of  them,  those  islands  being 
large,  and  well  known  to  Congress  at  the 
time  of  the  passage  of  the  set,  all  of  which 
islands  and  the  southern  boundary  of  the 
state  of  MiSBissippi  will  more  fully  ap- 
pear from  the  diagram  No.  3,  made  a  part 
of  this  bill.    [See  ante.] 

"8th.  That  the  islands  contemplated  in 
the  act  of  Congress  of  [April  6]  1812,  creat- 
ing the  state  of  Louisiana,  and  Intended  to 
be  embraced  within  the  state  of  Louisiana. 
as  provided  by  the  clause,  'Thence  bounded 
by  the  said  gulf  to  the  place  of  beginning, 
including  all  islands  within  three  leagues 
of  the  coast,'  were  all  of  the  other  Islands, 
eicept  those  heretofore  named  as  going  to 
the  state  of  Mississippi,  as  all  other  islands, 
and  all  other  mainland,  are  sonth  and  west 
of  the  boundary  line  thus  passing  from 
Pearl  river  through  the  deep-water  channels 
in  Lake  Borgne  and  Mississippi  sound, 
through  the  deep-water  channel  southwest 
of  Cat  island  to  the  eastward  of  the  Chan- 
deleur  islands,  and  thence  south,  taking  in 
the  delta  of  the  Mississippi  rivsr,  and  ex- 
tending westward  along  the  Qulf  coast,  in- 
cluding all  islands  along  the  coast,  to  the 
Sabine  river,  where  the  state  of  Louisiaoa 
la  thsnce  bounded  on  the  westward  by  the 
state  of  Te:tas,  all  of  which  will  more  fully 
appear  from  diagram  No.  2,  heretofore  re- 
ferred to, 
"0th.  Now  your  orator  avers  that  there 


haa  developed  in  reeent  year*  In  the  waten 
sonth  of  the  state  of  Mlaslssippl  and  mttt 
of  the  wnthern  portion  of  the  state  of  I«u- 
islana  a  oonstderable  growth  of  oysters,  mnd 
an  Industry  of  large  proportions,  in  tha 
handllTig  of  uid  bivalves,  either  In  their 
fresh  or  In  a  canned  condition,  has  resulted 
therefrom. 

"lOth.  That  tha  state  of  Mississippi  has. 
by  legislativa'enactments,  regulated  the  oya- 
t«r  industry  in  tha  waters  of  said  states 
and  permits  the  dredging  of  oysters  on  tha 
natural  oyster  reefs  in  waters  of  the  utd 
■tat«,  aa  will  mora  fully  appear  from  tha 
atatut«s  of  said  state  to  which  reference  ia 

"11th.  That  tha  atata  of  Louisiana  has, 
by  leglslativa  enactments,  regulated  tha 
oyttai  Industry  in  the  said  state  of  Lou- 
isiana, and  prohibits  the  dredging  of  oysters 
on  the  natural  reefs  in  the  waters  of  said 
state,  as  will  more  fully  appear  from  tha 
statutes  of  said  state  to  which  reference  is 

"I8tL  That  the  provisions  of  the  laws  ot 
the  said  two  states  difTer  considerably  In 
many  other  respects. 

"I3th.  That  Uie  ^stence  and  location  of 
the  natural  oyster  reefs  in  the  waters  of 
the  parish  of  St.  Bernard,  in  the  state  of 
Louisiana,  which  adjoins  the  state  of  Mis- 
siulppi,  is  shown  by  the  map  made  from  a 
reconnaissance  by  the  United  States  Fish 
Commission  steamer  'Fish  Hawk,'  in  F^ 
ruary,  1S98,  as  will  mora  fully  appear  from 
diagram  No.  4,  now  made  part  of  this  bill. 
[Bee  ante.] 

"Uth.  Now  your  orator  avers  that  tha 
boundary  line  dividing  the  two  states  in  tha- 
waters  thereof  has  been  clearly  defined  by 
the  acts  of  Congress  creating  the  state!!  ot 
Louisiana  and  Mississippi,  as  will  be  seen 
from  the  diagram  No.  6,  made  up  from  tha 
boundary  descriptions  taken  from  the  acta 
of  Congress  creating  the  said  states  of  Lou- 
isiana and  Mississippi,  which  dlsgram  la- 
also  made  part  of  Uils  bill.     [See  onto.] 

"16th.  That  the  snld  boundary  line  in  th» 
waters  between  said  states  has  never  been 
designated  by  buoys  or  marks  of  any  kind 
by  either  state,  nor  designated  In  any  man- 
ner, except  hy  the  United  States  government 
in  so  far  as  it  has  buoyed  the  deep-water 
chnnnel,  extending  from  the  mouth  of  the 
Pearl  river  through  the  upper  comer  of 
Lake  Borgne,  north  of  Half  Moon  island, 
eastward  to  the  Cat  Island  pass,  north  of 
Isle  a  Pitre,  and  southwest  of  Cat  Island, 
which  buoys  were  placed  by  the  Coast  Sur- 
vey of  the  United  States  government, 

"18th.  That  owing  to  the  differences   in 
the  laws  of  the  states  of  Louisiana  and  MIs- 
^iissippi,   regulating  the  oyster  Industry   ofj 
'the  respective  states,  the  said  statutes  pro  * 
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vidlng  r***'"—  far  Oi»  ^dlatlon  tbaraot, 
mneb  flonfuaion  hu  nsultod,  uid  a  gnftt 
public  dttiULnd  bftfl  orison  in  Louiiiuui  to 
dafinltalj  nikrk  thtt  bonndcir;  lin«  diTiding 
the  two  itatea  la  ths  wsten  thereoti  that 
citizens  of  the  et«t«  of  Miuiuippl,  In  vlo- 

^JlAtlou  of  the  laws  of  the  ata-ta  of  LoniaUn*. 

■  have  been  fiebing  OTSton  with  dre(Igea*an  the 
aatura!  reefa  in  the  wateri  of  the  state 
ol  Louiiiana,  said  Bahermen  claiming  that 
tDey  were  in  the  waten  of  the  >tate  of  MIs- 
aiasippi,  and  eonsequently  not  violating  the 
laws  of  the  state  of  Louiiiana." 

The  bill  then  set  forth  that  'Ho  avoid  an 
armed  conflict  between  the  aheriS  and  offl- 
eere  of  the  parish  of  Bt.  Bernard,  in  the 
state  of  Louisiana,  and  the  sheTifT  and  offl- 
«era  of  the  cotmtj  of  Haniaon  In  the  itate 
of  MiaaigBippi,"  a  meeting  of  dtizena  of 
Iiouisiana  was  called  by  the  governor  of 
that  state,  which  met  in  New  Orleans,  and 
resulted  in  the  appointment  by  the  governor 
^  commissioners  on  the  part  of  Louiaiana 
'^  consider  the  determination  of  the  water 
fconndar]'  line  between  the  two  itatea,  and 
arrange  for  its  easy  location  and  Identifi- 
cBtion  by  a  proper  system  of  buoys,"  and 
the  request  that  the  governor  of  Misslsaippi 
appoint  like  commlasioneis  on  the  part  of 
that  state,  which  appointment  waa  made. 

The  joint  commission  met  and  considered 
the  subject,  and  subsequently  the  ICssIsalppI 
commission  reported  ita  inabUlt7  to  agree 
with  the  Louisiana  commission,  stating, 
among  other  things,  "It  la  apparent  that 
the  only  hope  of  aettlement  is  a  friendly 
suit  in  the  Supreme  Court  of  the  United 
States,  and  we  respectfully  suggeat  that 
-mnrse,'* 

The  bill  continued: 

"24th.  That  the  eastern  «at«r  lionndaTy 
line,  aa  claimed  by  your  orator,  oi«.,  a  line 
beginning  at  the  most  aouthem  junction  of 
the  channel  of  the  east  branch  of  the  Pearl 
river  with  Lake  Borgne,  and  thence  east- 
ward, following  the  deep-water  channel  to 
the  north  of  Half  Moon  island,  through  the 
Mississippi  Sound  channel,  to  Cat  Island 
pass,  northeast  of  Isle  &  Pitre  Into  tlie  Gulf 
of  Mexico,  thereby  dividing  the  waters  be- 
tween the  two  states,  agrees,  and  Is  in  ac- 
cord, with  the  acts  of  Congress  creating  re- 
spectively the  state  of  Louisiana  and  the 
state  of  Mississippi,. aa  already  shown  by 
diagram  No.  5 ;  that  any  other  boundary 
than  the  deep-water  channel  as  aforesalil 
would  cause  the  limits  of  the  two  states  to 
conflict  and  overlap,  and  that  It  is  not  to 

■obe  presumed  tliat  the  Congress  of  the  Unit- 

•  ed  State; •intended  to.  or  would,  eatablish, 
In  its  description,  a  boundary  for  the  state 
of  Mis-'is'ippi.  conflvoting  with  the  already- 
existing  LouiMana  eastern  boundary,  when 
there  ia  a  construction  of  the  wording  of  the 


two  acta,  la  fact,  tha  aady  wnutmetlati  that 
auggeati  Itaelf,  that  shows  a  boundary  read- 
ily aaeertalned,  harmonizing  with  the  wordi 
of  the  acts  as  they  now  read,  and  elearlj 
defining  the  Umite  of  the  two  statM  In  tha 
waters  between  them. 

*^th.  Tour  orator  fnrtiter  avers  that 
the  use  of  the  word  'westwardly'  in  the  de- 
scription of  the  southern  boundary  of  the 
state  of  Mlsaiasippt,  as  that  aoutliem  bound- 
ary line  extends  westwardly  from  the  Ala- 
bama atata  line  to  the  Louisiana  eastern 
boundary  line,  shows  that  it  was  not  tha 
intention  of  Congress  to  have  It  nm  direct 
or  due  west  throughout  the  whole  ooura^ 
and  that  it  waa  evidently  the  intention  of 
Congreas,  in  giving  to  the  atat*  of  Miaals' 
sippi  the  islands  north  of  that  westwardly- 
drawn  line,  that  the  IB-mile  limit  shall 
gradually  deereasa  as  It  appioadied  tha 
Louisiana  line  on  the  east,  till  it  met  and 
followed  it  to  its  source.  If  the  Missis- 
sippi lina  ran  parallel  to  the  southern  eoaat 
of  MiaaissippI,  at  a  distance  of  IS  miles 
from  such  coast  line,  following  the  meander 
of  the  coast,  and  thence  Joined  at  right 
angles  a  line  emerging  from  the  mouth  of 
Pearl  river,  snch  line  would  not  only  In- 
clude Qrasay,  Half  Uoon,  Round,  Le  Petit 
Pass  Islands  and  lale  &  Pitre,  already  be- 
longing to  Louisiana  as  being  within  9 
miles  or  3  leagues  of  the  Louisiana  shore 
line,  but  such  line  would  also  include  part 
of  the  mainland  of  the  state  of  Louisiana, 
as  will  be  seen  from  the  following  diagram 
(No.  6),  made  apart  of  this  bill,  and  It  cer- 
tainly could  not  have  been  the  Intention  of 
Congress  to  take  away  from  the  atato  of 
Louisiana  any  islands  or  mainland  already 
belonging  to  It,  and  to  give  them  to  the 
state  of  Mississippi,  as  such  a  proceeding, 
without  the  consent  of  the  legislature  of 
the  state  of  Louisiana,  would  be  a  violation 
of  I  3  of  art.  4  of  the  Conatitutlon  of  the 
United  SUtM. 

"Z6ib.  Tour  orator  avers  that  the  marshy 
lands  claimed  by  the  state  of  Mississli^i* 
to  be  islands  are  in  truth,  with  the  excep- 
tion of  the  l!'\e  a  Pitre,  Grassy,  Half  Moon, 
Round,  and  Le  Petit  Pass  lalauda,  low-ly- 
ing marsh  lands,  forming  part  of  the  main- 
land of  the  state  of  Louisiana;  that  said 
swamp  or  marsh  lands  and  islands  have 
been  known  as  and  called,  since  time  imme- 
morial, 'the  Louisiana  marshes;'  that  they 
were  approved  to  the  state  of  Louiaiana  by 
the  Commissioner  of  the  OenernI  Land  Office 
on  T:iay  6,  1652,  as  will  appear  from  a.  cer- 
tified copy  of  said  record  of  approval  from 
the  United  States  Land  Office,  made  a  part 
of  this  bill,  marked  Exhibit  {G)  and.  where 
not  since  sold  by  the  state  of  Louiiiiana  to 
private  purchasers,  have  always  stood  on 
the  books  of  the  register  of  tlie  Louisiana 
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■tftta  land  office  u  at&ta  laada,  to  b*  offand 
for  ule,  until  raoently  tmutBTred  bf  th» 
■tate  of  Louisiaiia  to  tlie  board  of  commis- 
sioneTB  for  ths  IaIm  Borgne  bi^iii  levee 
diatrict  by  the  proviBioua  of  act  No.  14 
of  tlie  Ic^slature  of  the  state  of  Lonfaiana 
for  the  j«ar  1892,  for  tb«  purpose  of  ena- 
bliog  the  said  leree  board,  bj  the  proceeda  of 
Bate  of  said  landa,  to  Becura  the  funds 
to  aid  in  the  building  of  levee*  in  that  levee 
district,  to  protect  the  lands  from  overflow. 
"2Ttb.  That  parts  of  eaid  disputed  terri- 
tory claimed  by  the  state  of  Mississippi  to 
b«  islanda  within  18  miles  of  ita  shore  line 
are  in  fact  part  of  the  mainland  of  the  state 
of  Louisiana,  and  therefore  belong  to  and 
form  part  of  said  state  of  Louisiana;  but 
if  your  Honors  should  feel  that  any  part  of 
this  disputed  area  was  islands  by  reason 
of  tbe  presence  of  shallow  water,  then,  as 
islands,  they  are  within  the  fi-mile  limit  of 
distance  from  the  shore  line  of  the  state  of 
Louisiana,  and  therefore  belo'ng  to  and  form 
part  of  the  state  of  Louisiana  by  that  sec- 
ond provision  of  the  act  of  Congress  giving 
Louisiana  all  islands  within  3  leagues  of 


ita  B 


e  line. 


"28th.  Your  orator  further  avers  that 
where  contiguous  atates  or  countries  are 
•eparated  by  water  it  is,  and  always  has 
been,  the  custom  to  r^ard  the  channel  as 
establishing  the  boundary  line  of  such 
atates,  and  that  tbe  state  of  Miasisslppl  has 
^itself  recognized  this  principle  in  the  de- 
■  seriptfon  of*[ts  territorial  limits,  as  found 
in  tbe  2d  article  of  Its  own  Constitution, 
adopted  November,  1880,  in  the  following 


"SOth.  Tour  orator  avers  that,  aa  hereto- 
fore stated,  the  Congress  of  the  United 
States,  aa  well  as  the  various  departments 
of  the  United  States  govemment  having  au- 
thority in  the  premises,  have  tbemselvea 
recognized  the  boundary  line  contended  for 
by  the  state  of  Louisiana  by  reason  of  the 
fact  that  the  United  States  government 
has  confirmed  to  the  state  of  Louisiana  the 
lands  composing  Halt  Moon  island,  which  is 
just  south  of  the  deep-water  channel"  [by 
sections  and  totvnships  as  set  forth]  and 
also  "the  lands  forming  what  is  commonly 
known  as  Isle  ft  Pitre"  [by  sections  and 
townships,  as  stated],  all  of  them  "recog- 
nized as  belonging  to  and  forming  part  of 
the  state  of  Louisiana  by  the  said  United 
States  govemment,  and  have  always  hereto- 
fore been  so  recognized  by  the  people  of  the 
eaid  two  states;  that  the  lands  forming 
the  Isle  t,  Pitre  were  sold  by  the  state  of 
Louisiana,"  etc.,  etc.,  "and  said  lands  have 
been  assessed  on  the  assessment  rolls  of  the 
parish  of  St.  Bernard,  state  of  Louisiana, 
and  taxes  thereon  have  been  paid  to  the  state 


of  Lonlriana  for  the  past  tUrfy-flra  yvar^ 
and  said  laada  have  never  been  assessed  oa 
the  rolls  of,  nor  have  any  taxes  ever  beat 
paid  to,  the  state  of  Mississippi,  and  that 
this  is  the  case  with  all  other  lands  and 
islands  now  daimed  by  tbe  state  of  lOssis- 
sippi,  but  which  in  truth  and  fact  belong  to 
the  state  of  Lonislana." 

"30th.  Your  orator  tlin«fore  further 
avers  that  all  eonstltuted  authorities  com- 
petent to  create,  adopt,  or  consider  the 
said  boundary  line  have  declared  the  water 
boundary  line  claimed  by  the  itata 
of  Louiaiana,  vie.,  the  deep-water  channel 
running  from  the  moat  southern  junction 
of  the  eastern  mouth  of  Pearl  river,  through 
Lain  Borgne,  north  of  Half  Moon  island, 
through  Mississippi  sound,  north  of  Isia 
ft  Pitre,  and  southwest  of  Cat  island, 
through  Cat  Island  pass,  through  Chande- 
leur  sound  uortheaat  of  Chandeleur  islandsl^ 
to  the  Quifof  Mexico,  to  be  the  true  water* 
boundary  between  the  said  states." 

The  bill  prayed  that  it  be  adjudged  and 
decreed  "that  the  boundary  line  dividing 
the  states  of  Louisiana  and  Mississippi,  In 
the  waters  between  tbe  said  states  to  the 
south  of  the  state  of  Mississippi,  and  to  the 
southeast  of  the  state  of  Louisiana,  Is  ths 
deep-water  channel,  commencing  at  the  most 
southern  junction  of  the  eastern  month  of 
Pearl  river  with  lake  Borgne,  thence  l^ 
the  deep-water  channel  through  I«ke 
Borgne,  north  of  Half  Moon  Island,  throngh 
Mississippi  sound,  north  of  Isle  fi  Pitre^ 
through  Cat  Island  Pass  channel,  southwest 
of  Cat  Island,  through  Chandeleur  Island 
sound,  northeast  of  the  Chandeleur  islands, 
to  the  Gulf  of  Mexico,  as  is  delineated  oo 
the  original  map  submitted  by  the  Loui»> 
iana  boundary  commission  to  the  Missis- 
sippi boundary  commission,  and  now  mads 
part  of  thia  bill,  marked  Exhibit  'E;'  that 
the  said  deep-water  channel  be  located 
throughout  ita  course  and  permanently 
buoyed  at  the  joint  expense  of  the  two 
states;  that  the  state  of  Mississippi  and  ita 
citizens  be  perpetually  enjoined  from  disput- 
ing the  sovereignty  and  ownership  of  the 
state  of  Louisiana  In  the  said  land  and 
water  territory  south  and  west  of  said 
boundary  line,"  and  for  casta  and  general 
relief. 

[Exhibit  "E"  Is  not  reproduced  In  the 
printed  record,  but  it  to  be  found  in  the 
Louisiana  Atlas  of  Maps,  p.  40.  It  eoD> 
sists  of  coast  survey  charts  Nos.  180,  IM, 
and  191,  showing  the  ooast  from  Ifohile  ta 
Lakes  Borgne  and  Pontchartrain,  witb 
boundary  lines  added  in  red  ink.  The  maps 
given  In  this  statement  are  sufflcient  to 
supply  the  lack  of  this  particular  exhiUt.] 

liie  state  of  Mississippi,  by  leave,  filed 
a  demurrer  to  the  bill,  whi<di  was,  by  stipv- 


3,Google 


LOUtSUKA  ▼.  IdSSISSIPFL 


«U 


htioo,  tubniitUd  to  Vbt  eonaldermtlon  of  Uu 
Mart  on  printed  e.rgament^  and  ma  tob- 
■equeuUf  overruled. 
Thereupon  the  itato  of  HuslMlppI,  on 

S  leave,  flied  her  uswer  ud  cross  bill. 

*  ■  The  itaU  denied  artienlatd;  nearlf  every 
•ksterial  kllegatlcn  of  tha  bill,  and  there- 
fore the  aecurscy  of  the  diagrBuu  or  nupe 
attaehfld  thereto,  And  asserted  the  tme 
boundary  to  be  oa  set  forth  in  her  cross  bill. 
And  vhtle  ehe  admitted  "that  the  deep- 
water  channel  out  of  the  mouth  of  Pearl 
river,  through  the  upper  course  of  Lake 
Borgne,  and  on  into  the  Gnlf,  aa  stated  in 
the  bill,  baa  been  marked  by  buoys  by  and 
under  the  direction  of  the  United  States 
fovemment,  for  navigation  and  commercial 
purposes,"  she  denied  "that  said  marking 
of  the  deep-water  channel  was  ever  Intend- 
ed to  fix  In  any  manner  whatsoever  any 
part  of  the  boundary  line  between  said 
itates,"  and  further  denied  *tbe  correctness 
of  cDropIainant's  statement  that  where  con- 
UguoDB  states  or  eountriea  are  separated 
by  water,  the  channel  of  the  waters  dividing 
•aid  states  constitutes  a  boundary  line,  and 
defendant  spedflcally  denie*  that  such  rule 
la  applicable  te  this  case." 

The  cross  bill  averred  that  the  sonthem 
boundary  line  of  the  atete  of  Mississippi 
iras  fixed  by  the  act  of  COngress,  approved 
Uareh  1,  1817,  3  Stat  at  L.  348.  ohap.  S3, 
12. 

That  by  that  act  Mlsrfsslppi  was  given 
"all  lands  under  the  waters  south  of  her 
well-deflned  shore  line  to  the  distance  of 
six  leagues  from  said  shore  at  every  point 
between  the  Alabama  line  and  the  most 
eastern  junction  of  Pearl  river  with  Loka 
Borgne,  including  all  Islands  within  said 
limit,"  and  "all  territory  within  aiUd  lim- 
its, not  being  a  part  of  the  mainland  of  the 
ftate  of  Louisiana,  became,  was,  and  Is  a 
part  of  the  territory  of  the  state  of  Mlasls- 
aippi." 

That  the  acts  of  ISIS,  creating  the  state  of 
I«uisiana,  failed  "to  describe  the  waut 
line  from  the  most  eastern  mouth  of  Pearl 
river  to  the  Qulf  of  Mexico,"  and  li 
Louisiana  proposed,  "without  authority  in 
law,  to  follow  the  deep-water  channel  from 
the  month  of  Pearl  river  te  the  Qulf  of 
Mexico, — that  is,  as  far  south  as  that  point 
in  the  soa  where  the  waters  of  Chandeleur 
sound  merge  into  the  waters  of  the  Gulf 
of  Mexico." 


emment  In  the  western  part  of  Misiiissippi 
territory;  that  the  southern  part  of  the  ter- 
ritery  of  Mississippi  was  oddcd  thereto  by 
an  act  of  Congress  approved  May  14,  1812, 
which  provided:  "That  all  that  portion  of 
territory  lying  east  of  Pearl  river,  west  of 


the  Perdldo,  and  sontli  of  the  tUrty-lInt 
degree  of  latitude,  be,  and  the  same  Is  hers- 
by,  annexed  to  the  Mississippi  territory: 
to  be  governed  by  the  laws  now  in  force 
therein,  or  which  may  hereafter  be  enacted, 
and  the  laws  and  ordinances  of  the  United 
States,  relative  thereto.  In  liln  manner  aa  It 
the  same  had  originally  formed  a  part  of 
said  territory;  and  until  otherwise  provid- 
ed by  law,  tiie  inhabitants  of  the  said  dis- 
trict, hereby  annexed  to  the  MiasisBippi  tei^ 
ritory,  shall  be  entitled  to  one  representa- 
tive in  the  general  assembly  thereof."  C 
Stat  at  L.  734,  chap.  84. 

That  this  act  and  the  act  admitting  the 
state  of  Mississippi  "recognized  the  foot 
that  the  boundary  line  of  the  state  of  Louis- 
iana embraced  no  island  In  the  waters  to 
the  east  of  said  state  and  to  the  south  of 
the  Mississippi  mainland,  or  shore,  and 
within  6  leagues  of  the  Mississippi  shore; 
that  the  said  Louisiana  acta  are  not  in  ccm- 
flict  with  the  aforesaid  Mississippi  acta,  the 
boundaries  of  Louisiana  only  embracing  such 
islands,  aa  dearly  shown  by  said  acts  ere- 
atlog  and  admitting  her,  as  were  within  th« 
Gnlf  of  Mexico  and  also  within  3  leagues  of 
her  gulf  coast, — that  is  to  say,  within  ths 
Gulf  of  Mexico  proper  and  to  the  south  of 
said  state  of  Louisiana,  as  contemplated  by 
Congress;  that  the  said  line  from  the  mou^ 
of  Pearl  river  to  the  Gulf  of  Mexicp,  divid- 
ing  the  territory  of  MiaaisEippi  from  the 
state  of  Louisiana,  was  never  defined  until 
the  passage  of  the  act  creating  the  state  of 
Mississippi,  when,  for  the  first  time,  the 
southern  txnindary  of  the  Miaaiaaippi  ter- 
ritory, the  western  part  of  which  was,  by 
said  act,  made  the  state  of  Mississippi,  was 
accurately  defined  and  established,  aa  here- 
in stated;  that  the  line  above  described  and 
defined  irj  the  said  Hisslsaippi  acta  includes 
no  islands  which  are  within  3  leagues  of  the 
Louisiana  mainland  and  also  In  the  Gulf* 
□f  Mexico,  as  the  limita'of  the  Gulf  o(* 
Mexico  are  defined  by  the  said  state  In 
her  original  bill  herein." 

That  the  state  of  Louisiana  "claims  title 
and  sovereignty  over  some  of  the  Islands 
belon^ng  te  the  state  of  Mississippi  by 
virtue  of  certain  alleged  action  of  certain 
oCBeers  of  the  United  States  government  and 
local  officers  of  the  state  of  Louisiana,"  but 
the  claim  "la  not  well  founded  because  of 
the  matters  herein  set  forth,  and  because 
•aid  Islands  and  territory  have  not  been  sus- 
ceptible to  actual  use  and  occupation,  and 
because  said  claim  is  in  Tiolation  of  i  3, 
art  4,  of  the  Constitution  of  the  United 
States  .  .  ."  But  if  tlis  court  should 
adjudge  said  Islands  and  territory  approved 
by  the  aforesaid  officials  to  the  state  of 
Louisiana  to  belong  to  said  state,  then 
cross  complainant  prayed  that  the  claim  of 
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title  of  Loniaituw  thereto  "V  rcBtiiotcd  to 
tlw  ml  la&da  or  Uluidi  m>  loat  to  Um 
state  of  UiBBissippt,  aJid  be  in  no  caM»  pei- 
mittod  to  affect  buj  Isnda  under  the  wa- 
ters, or  any  of  the  publio  ojstei  reefs  tlion- 

It  wss  tlien  alleged  that  Uisassippl  had 
"uercised  sovereigntj  and  jurisdicUon  orar 
said  waters  within  18  niiles  of  her  shore 
aforesaid,"  and  that  hj  her  statutes,  as 
codified  in  18fi7,  bad  asserted  sucb  juris- 
diction. 

And  that,  by  the  legislation  of  Congress 
and  the  state,  the  "  'Mississippi  sound'  was 
raoognieed  as  a  body  of  water,  S  leagues 
wide;  wbidly  within  the  state  of  MissiBiippi, 
from  lake  Borgne  to  the  Alabsms  line,  sep- 
arate and  distinct  from  'the  Qulf  of  Mex- 
i«o."' 

Tb«  cross  tdll  further  averred  that  Con- 
gress, "in  the  early  history  of  the  Bepublic, 
in  dealing  with  Hm  Gulf  oosst  or  shoro." 
was  not  perfectly  familiar  with  the  line,  and 
by  several  acta  "creating  the  Oulf  states, 
respectirely,  treated  the  said  Gulf  oosst  or 
shore  as  a  line  running  generally  from  east 
to  west,"  and  said  states  were,  in  the  oon- 
tamplation  of  Congress,  "so  formed  and 
bounded  as  to  give  to  each  state  jurisdic- 
tion over  the  waters  adjacent  to  its  shore 
or  coast  for  a  certain  speeifled  distanca 
(^southward  from  its  mainland  linci  that 
•  it  was 'not  intended  to  give  to  any  state 
jurisdiction  over  waters  adjacent  to  and 
Immediately  south  and  in  front  of  any  other 
state  or  territoiy."  But  that  the  deep- 
water  channel  line  contended  for  by  I^uis- 
Una  would  take  nearly  all  of  the  Han- 
sock  county  water  front,  much  of  that  of 
Harrison  county,  and  possibly  soma  of  that 
of  Jackson  county,  over  all  which  Missis- 
sippi had  exercised  jurisdiction  since  her 

Reference  was  then  made  to  the  or- 
ganization of  Haneodc  and  Jackson  coun- 
ties in  December,  181Z,  and  of  Harrison 
county,  in  1S4I ;  and  to  certain  sections 
of  the  Revised  Code  of  Mississippi  of  1880 
and  a  codiflcstion  of  1892,  making  a  gen- 
eral reference  to  islands  within  <t  leagues 
of  the  Mississippi  shore;  and  it  was  charged 
that  during  all  this  time  the  govemment  of 
the  Mississippi  territory  and  that  of  the 
state  of  Mississippi  had  exercised  full  and 
complete  jurisdiction  and  sovereignty 
the  Ttnters  in  the  "Missisaippi  sound" 
part  of  the  three  counties  aforesaid, 

Tlie  prayer  was  that  it  be  decreed  "that 
the  boiindnrj  line  dividing  the  states  of 
Mississippi  and  Louisiana  Is  the  line  which, 
beginning  st  a  point  0  leagues  due  south 
of  that  point  on  the  shore  where  the  Ala- 
bama  and  Mississippi  line  enters  the  Gulf 


of  iSadvo,  rnns  westmrdly  with  the  mv 
anderings  of  the  shore  C  leagnsa  always 
therefrom  until  said  line  reachea  and  toucb- 
es  the  real  mainland  of  Louisiana  about  2 
■  due  west  ot  tJie  'Indian  mound'  and 
lake  of  tbe  Monnd,'  and  thence  In  an  al- 
most due  northward  direction  along  and 
on  the  high-tide  mark  of  the  said  Louis- 
iana mainland  to  Mississippi  sound  at  or 
near  Nine  Mils  bayou,  and  thence  furtha 
along  said  mainland  at  the  higb-Ude  mark 
westwardly  to  that  point  due  south  of  tiia 
middle  of  the  most  southern  or  east«m  jun» 
tion  of  Pearl  river  with  Lake  Borgne,  and 
thence  from  said  point  due  north  to  tba 
said  Pearl  river;  that  the  said  line  be  lo- 
cated and  permanently  buoyed  at  the  joint 
expense  of  the  two  states;  that  the  full 
title  and  MtnrtAgaij  over  all  the  islands 
and  the  land  under  the  waters  north  and 
east  of  tha  said  line  so  established  be  d*-§ 
creed  and  adjudged  to  be  in  ths'stata  of' 
Mississippi,  and  that  tha  state  of  Louis- 
iana and  ber  dtizens  ba  perpetually  en- 
joined from  dispnting  such  title  and  mrr- 
ereignfy  of  tha  state  of  Mississippi  therein,' 
and  for  costs  and  general  relief. 

The  following  "Exhibit  Map"  was  at- 
tached.    [See  posf.} 

The  atate  of  Louisiana  Hied  replication, 
and  also  an  answer  to  the  eross  bill,  ttm 
allegations  ot  wbidi  were  In  substanoa  d» 
nied.  J 

*As  to  the  set  of  May  14,  1812,  the  state? 
said  that  It  eonld  not  and  did  not  changa 
tha  baoDdarisa  of  Louisiana,  and  that,  la 
fact,  the  southern  portion  of  the  Missis- 
sippi territory  as  claimed  was  not  then  In 
poaswsion  of  the  United  States,  and  did 
not  extend  south  of  tha  31st  degree  of  north 
latitude;  that  PAtomtj  12,  1813,  an  act 
was  passed  "authorising  the  President  <rf 
the  United  States  to  take  possession  of  a 
tract  of  country  lying  south  of  the  Mis- 
sissippi territory  and  west  of  the  river 
Ferdldo,"  but  tiist  this  was  not  published 
until  1818;  nor  were  the  resolution  of  Jan- 
naiy  IG  and  the  act  of  March  3,  18II,  on  ths 
relations  of  the  United  States  to  Spain,  pub- 
lished unUl  after  April  20,  1818.  8  SUt 
at  L.  471,  478. 

The  cause  being  at  Issue,  much  evidence^ 
doeumentaiy  and  otherwise,  was  taken,  and 
the  case  was  argued  October  10,  II,  and  12. 

ifsssrs.  Jolin  Dy^oad,  Jr.,  Franeis  0. 
Zacharta,  Walter  Onion,  Albert  Etta- 
pinai,  Jr.,  and  AEemMider  Porter  Marie  for 
complainant. 

ifessTx.  '"""■'-  TatIov,  XaascB  M. 
Flowers,  Monroe  KoGIorc  and  WitUam 
Willidm*  for  defendaoL 
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r  •Ur.  OUaf  JiuUm  Fnllw  d^T«nd  thi 
opinion  of  the  oourti 

The  demurrer  wm  arerrnled  beWKM  the 
Murt  ma  of  opinion  that  the  bill  preMnted 
ft  prinu  fade  caae  of  ju«Uol>ble  oontiOTerar 
batweea  the  itate  of  LouisiBJu  and  the 
■tate  of  Miuiasippi  as  to  the  boundary  line 
betwean  tbem,  and  we  are  clear  that  the 
proofs  eetabliah  the  eziabince  of  Bueb  a 
troveray  aa  to  fully  auitain  our  juritdletlon. 

It  1b  apparent  that  the  enforcement  of  the 
i^ter  l^ielatlon  of  the  two  stataa  led  to  a 
eonfiiet  between  the  authorities  of  both, 
which  involTBd  a  dUpute  as  to  ths  true 
boundary  lineJ 

Id  1B80  the  state  of  Louisiana  passed  an 
Mt  vesting  the  power  to  control  the  oyster 
industry  in  the  hands  of  the  officials  of  the 
parishes  of  the  state  in  their  several  locali- 
ties, along  general  lines  laid  dona  In  the 
Uw.  La.  Lawa  18S0,  act  No.  106.  ThU 
was  followed  by  the  acts  of  1892  {No.  110), 
18S0  (No.  121),  and  1900  (No.  150).  By 
the  act  of  1806  nonresident  oyeter  flsher- 
men  were  prohibited  from  Ashing  oysters 
In  Louinana  waters,  and  the  dredging  of 
cetera  was  also  prohibited,  in  this  particu- 
lar difTering  from  the  laws  of  Miaaissippi, 
which  permitted  it.  By  a  concurrent  resolu- 
tion of  IQOO  a  legislative  commisalon  was 
created,  to  investigate  and  report  on  the 
oyster  industry  of  ths  state. 

In  January,  16B8,  the  parochial  autho- 
rities of  the  parish  of  St.  Bernard  equipped 
and  sent  out  an  official  expedition  to  exclude 
i^from  the  oyster  water  of  the  parish  any 
^nonresident 'oyster  fisbermen  who  might  be 
found  fishing  therein.  Nonresident  Misais- 
■ippi  oystermen  were  found  fishing  oysters 
there,  and  tbey  were  notified  that  they  must 
■top  flahinjc  and  move  out  of  those  waters. 
These  Mississippians  then  complained  to  the 
Uississippi  authorities  and  a  conference  en- 
sued between  representatives  of  the  parish 
of  St.  Bernard  and  the  county  of  Hancock. 
In  January,  1001,  at  tlie  instanoe  of  the 
Louisiana  legislative  commission  appointed 
under  the  act  of  1900,  and  of  committees 
appointed  from  the  police  juries  of  the  Lou- 
isiana parishes  of  St.  Bernard  and  Plaque- 
mines, a  meeting  of  the  state  officials  of 
Louisiana  was  held  in  New  Orleans  to  con- 
sider the  subject  of  the  dispute  with  the 
atate  of  Mississippi,  and  the  invasion  by 
nonresidents  of  the  Louisiana  oyster  waters. 
This  meeting  resulted  In  the  appointment 
by  the  governor  of  Louisiana  of  a  commis- 
sion of  five  members,  and  an  official  com- 
munication from  the  governor  of  Lonifinna 
addressed  to  the  governor  of  MisaiBsippi, 
requesting  the  latter  to  appoint  a  similar 
commission  to  see  if  It  were  possible  to  ef- 
fect an  amicable  settlement  of  the  dispute 
between   the   two   statea.     This   Mii^issippi  I 
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I  MMorfing^  appointed,  and 
the  two  commissions  h^  a  joint  ooafei^ 
enoe  In  N«w  Orleans  In  March,  1001.  U>a> 
isiana  presented  at  the  conference  a  map 
showing  the  Louisiana  contention  as  to  the 
boundary,  which  is  the  map  attached  to  the 
bill,  and  marked  Exhibit  K  The  Idiesissippl 
oommission  reported  that  It  was  impossible 
to  elfeat  an  amicable  extrajudicial  settle- 
ment of  the  dispute,  and  that  the  only  hope 
of  settlement  was  a  friendly  suit  In  tha 
Supreme  Court  of  the  United  SUtes.  Thia 
report  was  lubmlttad  by  the  Mississippi 
oommlsslim  to  the  governor  of  Mis- 
sissippi, and  was  transmitted  to  the  leg- 
islature  of  that  state.  At  this  session  the 
state  of  Mississippi  passed  a  new  law  con- 
trolling her  oyster  waters  and  oyster  Indus- 
try, Laws  1002,  chap.  B8.  This  act  created 
a  atate  oyster  ootnmlasion,  vested  with  en- 
tire control  of  the  Mississippi  oyster  indus- 
try. It  took  the  control  of  the  Industry 
out  of  the  hands  of  the  coast  county  anthor- 
ities  and  eentrallied  it  in  this  state  de- 
partment, which  was  authorised  to  estab-JJ 
lish  a'system  of  patrol  of  the  KlesissippI* 
oyster  waters,  and  to  maintain  patrol  boats 
to  sustain  the  oyster  laws  in  her  territory. 
In  July,  1002,  the  state  of  Louisiana  fol- 
lowed the  example  of  Uie  state  of  Mlisis- 
alppi  and  adopted  an  act  (Acts  IS02,  No. 
1G3)  creating  a  state  oyster  commission  of 
Louisiana  as  a  state  department,  vested  with 
full  eontrol  of  the  oyster  industry  of  Lou- 
isiana, and  anthorised  to  establish  patrol 
boats  and  maintain  an  armed  patrol  on  the 
Louisiana  oyster  waters  to  protect  her  rights 
in  the  oyster  industry  therein.  In  view  of 
the  danger  of  an  armed  conflict,  the  oyster 
commisaions  of  both  states,  In  September, 
1902,  adopted  a  joint  resolution  establishing 
a  neutral  territory  between  the  two  statea 
'pending  the  final  decision  by  the  Supreme 
Court  of  the  United  States  In  the  boundary 
suit  to  be  instituted,"  to  remain  a  common 
fishing  ground.  This  modvi  vivendi  did 
not  include  all  of  the  disputed  territory, 
bnt  the  waters  of  Mississippi  sound  between 
the  deep-water  channel  and  the  north  shore 
line  of  the  Louisiana  marshes  were  embraced 
by  it. 

In  the  following  October  this  bill  was 
filed.  Louisiana  appeared  through  her  gov- 
ernor and  her  attorney  general,  and  the 
action  of  the  governor  In  instituting  the 

lit    was    subsequently   approved,    ratified, 

id  confirmed  by  the  legislature. 

The  facts  that  the  act  of  Congreaa  admit- 
ting the  state  of  Louisiana  gave  that  state 
all  Islands  within  3  leagues  or  9  miVs  of  her 
coast,  and  that  the  subsequent  set  of  Con- 
greas  admitting  the  state  of  Mississippi  pur> 
ported  to  give  that  state  all  ialnnda  within 
6  leagues  or  18  miles  of  faer  shore,  and  that 
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•OHM  Ulandi  wftUn  B  mnas  of  Uit  Lonisl- 
«iu  coast  wen  alao  within  IS  mllea  of  tht 
Ulaaluippl  alior^  tUrairtied  th*  bul«  for  a 
bounduj  controTMy,  alQunif^  la  our  jnd^ 
ment,  Uie  apparent  inecmdstcnty  li  recon- 
dlkble,  U  herelmftw  expUfnad.  And  that 
eontrovers;  involved  to  each  state  pecnnlary 
Tallies  of  magnitude,  aa  la  ahown  hf  the 
evidence  on  both  aides.  We  think  that  thera 
existed  between  the  two  states.  In  their  sov- 
ereign capacity  aa  states,  a  controversy  af- 

*  fecting  the  boundary  line  separating  them 

•  Id  the  locality  in'qnestion  of  a  charaetar 
to  justify  the  exerciae  of  onr  ori^^nal  Juris- 
diction within  the  rules  laid  down  in  Mi*- 
court  V.  niinoit,  200  U.  S.  496,  60  L.  ed.  - — , 
26  Sup.  Ct  Rep.  268;  Ifiaaouri  v.  IHinoU, 
ISO  V.  B.  203,  46  L.  ed.  497,  21  Sup.  Ct. 
Rep,  331;  Pennaylvania  v,  Whetling  A  B. 
Bridge  Co.  13  How.  689,  14  L.  ed.  270; 
UuitiaM  V.  Teaaa,  176  U.  a  I,  44  L.  ed. 
HT,  20  Sup.  Ct  Rep.  261;  Kanttu  v.  Colo- 
rado, IS6  U.  S.  12S,  40  L.  ed.  838,  22  Sup. 
CL  Rap.  652. 

2.  The  state  of  LouEeiana  waa  admitted 
Into  the  Union  I^  the  act  of  Congress  ap- 
proved April  8,  1812  (2  Stat,  at  L.  701, 
ehap.  60),  wbicfa  cotninanced  as  follows: 

'Wheretu,  the  represautatlvea  of  the 
people  of  all  that  part  of  tha  territory  or 
country  ceded  under  the  name  of  'Louisiana' 
by  tbe  treaty  made  at  Paris  on  the  thirtietli 
day  of  April,  one  thousand  eignt  hundred 
and  three,  between  the  United  States  and 
France,  contained  within  tile  following  tfan- 
ita,  that  is  to  say;  Beginning  at  the 
mouth  of  the  River  Sabine;  thenoe  by 
a  line  to  be  drawn  along  the  middle  of 
said  river,  including  all  islands,  to  the  thir- 
ty-second d^ree  of  latitude;  thence  due 
north  to  the  northemmost  part  of  the  thir- 
ty-third degree  of  north  latitude;  thence 
along  the  said  parallel  of  latitude  to  the 
River  MissiBsippI;  thence  down  tlia  said  riv- 
er to  the  River  Iberville;  and  from  tbenee 
along  the  middle  of  the  said  river  and  Lolcea 
Maurepas  and  Ponchartrain  to  the  Gulf  of 
Mexico;  thence  bounded  by  the  aaid  gulf 
to  the  place  of  beginning  including  all 
Islands  within  three  leagues  of  the  coast; 

Map  of  diagram  No.  1,  given  in  the  open- 
ing statement,  shows  tbe  limits  aa  thus  de- 
fined. 

By  an  act  of  Congress  approve!  April  14. 
1S12  (2  Stat,  at  L.  70S.,  ehap,  67),  addi- 
tional territory  was  ndded  tu  the  state  of 
Louisiana,  described  thus: 

'All  that  tract  of  country  comprehended 
within  the  following  bounds,  to  wit;  Be- 
ginninir  at  the  junction  of  the  Tberville  with 
the  River  Mississippi ;  thence  along  the 
middle  f>f  the  Iberville,  the  River  Amite 
•nd  of  the  Lalcea  Maurepaa  and  Pontohar- 


tr^  t«  tha  Matera  month  of  tlie  Feail 
river;  thcsiee  up  tha  eaatam  branch  ot  Feait 
river  to  the  thirir-ilrit  degree  of  north  lo^ 
itnde  ;  thence  along  the  aatd  degrea  of  lat> 
itoda  to  the  Rivar  Mlsalsaipplj  tfaenoe  dowa»* 
the  satd  river  to  the  plaea  oHiaginnliig,  shall*^ 
beoome  and  form  a  part  of  tlie  said  state  of 
Louisiana,  and  be  subject  to  the  Constitn- 
tlon  and  laws  thereof  In  the  aame  manner 
and  for  all  Intents  and  purposes,  as  If  11 
had  been  Included  within  tha  original  bound* 
ariea  of  tha  said  state." 

This  added  tarritory  ia  shown  on  map  or 
diagrajn  No.  2.  Tha  eastern  boundary  of 
Loufaiana  waa  thereby  moved  eaatward  from 
the  MUsIssippi  to  Pearl  river,  and  Louisiana 
waa  given  the  country  aouth  of  tbe  31it 
degroa  of  north  latitude,  and  north  of  tha 
boundary  formed  by  the  River  Ibanilla,  tha 
middle  of  Lakes  Manrepaa  and  Pontebaf^ 
train,  and  the  Rlgoltta. 

The  River  Iberville  is  called  on  this  may 
Bayou  Manehae,  and  Is  ttill  known  by  tbsA 
name.  Tba  Rigolets  ia  a  gut  connecting  tba 
waters  of  Lakes  Pontchartraln  and  Borgn^ 
both  of  which  are  bodiea  of  salt  water  ant 
were  originally  arms  of  the  sea.  In  order 
to  reach  tha  open  wat«ra  of  the  Onlf  of 
Uexico  from  the  middle  of  TjUces  Manrepaa 
and  Pontchartraln  the  line  ran  throngh  tlu 
Rigolets  into  Lake  Borgne,  and  after  th» 
additim  to  the  state  by  tha  act  of  April 
14,  1812,  the  eastern  boundary  Una  of  Lou- 
isiana entered  Idke  Borgne  to  the  aonth  by 
Pearl  river  as  well  as  tha  Rigolets.  T« 
get  from  Lake  Borgne  Into  the  open  wator 
of  tha  Gulf  of  Mexico  beyond  Qiandeleiv 
islands  and  around  to  the  western  boundary 
of  Louiaiana,  It  waa  neoeaaary,  as  LouIat> 
ana  contends,  to  follow  the  deep-water  chasp 
nel  north  of  Half  Moon  or  Qrand  Island 
through  Mississippi  sound,  and  tbenoe  by  tbt 
paaa  betwasD  Cat  Island  and  Isle  &  Fitrt, 
north  of  the  ChandeleuT  islands,  into  tha 
open  Gulf.  Many  maps  are  given  In  tba 
record,  some  made  at  dates  long  prior  to  tb* 
admission  of  Louisiana  as  a  state,  some  at 
that  time,  and  some  within  a  few  yaara 
thereafter,  and  all  show  the  St.  Bernard  p^ 
ninsula  to  be  geographically  a  true  part  of 
the  state  of  Louisiana,  or  of  an  area  of  eoim- 
try  that  was  to  form  the  state,  and  that 
the  said  peninsula  projected  itself  as  a  well- 
defined  arm  of  land  out  into  the  watera  of 
the  Gulf,  branching  off  as  a  projection  fromM 
the  main  body  of  I  and 'composing  the  atate^* 
and  forming  a  part  ol  it  We  observe  that 
on  many  of  these  early  maps  tbe  term 
"peninsula"  is  applied  to  this  projection, 
and  that  desigoation  is  sufflciently  accurata 

r  the  purpose  of  description. 

November  14.  1803,  Presjdent  JefTerson 
sent  a  communication  to  Congress,  In  which, 
among  other  things,  he  said.* 
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"Tb«  objact  of  tta  loUcnAag  pagai  I*  to 
•onsoIIdAta  tlw  infonnAtlon  mpocting  tlie 
pra«eat  itaU  of  LouisUaa,  fumlalied  to  the 
EzecutiTO  bj  aereni  individiult  among  tha 
b«Bt  Informed  on  Ute  aubJoeL 

"Of  tbo  prorinoo  of  LonisUiw  no  general 
mftp,  iuffldently  oorreet  to  be  depended  up- 
on, haa  been  published,  nor  has  an;  been 
yet  procured  from  a  prlvato  ■onrc&  It  la 
Indeed  probable  tbat  lurveTa  have  never 
been  made  upon  ao  extonaiTe  a  acale  aa  to 
afford  the  meana  of  laying  down  the  varl- 
ena  re^ona  of  a  eountij  which,  in  aoma  of 
Ha  parts,  appears  to  have  been  but  impeT- 
Itet^  explored.    .    .    . 

"St  Bernardo, 

'On  the  eaat  aide  of  the  MltaisatppI,  about 
I  leaguea  below  New  Orleans,  and  at  the 
bead  of  the  English  bend,  la  a  settlement 
known  hy  the  name  of  the  Poblaclon  de  St 
Bernardo,  or  the  Terre  aux  Bceufs.  extending 
OB  both  aidea  of  ■  ereek  or  drain,  whoaa 
head  is  contiguous  to  the  Missitaippt,  and 
which,  flowing  eastward,  after  a  course  of  18 
league*,  and  dividing  Itaelf  Into  two 
branchea,  falls  into  the  sea  and  Lake  Borgne. 
Thia  settlement  eonsista  of  two  pariahes, 
ainoat  all  the  Inhabitanta  of  which  are 
Bpanlarda  from  the  Oanarlea,  who  eontant 
themselves  with  raising  fowls,  corn,  and 
garden  stuff  for  the  maTket  at  New  Orleans. 
Hie  lands  etmnot  be  cultivated  to  any  great 
distance  from  the  bnniis  of  the  ereek,  on 
account  of  the  vicinity  of  the  marah  behind 
them,  but  the  place  la  auapeotihle  of  great 
improvement,  and  of  affording  another  com- 
munication to  small  craft  of  from  S  to  10 
feet  draught,  between  the  sea  and  the  Mls- 

*CouDtr7  from  Plaquemlnea  to  the  Sea,  and 
g,  Effect  of  the  Hurricanea. 

r  '"From  Plaquemines  to  the  sea  is  12  or  13 
leagues.  The  coimtrj  is  low,  swamp;,  chief- 
ly covered  with  reeda.  and  having  little  or 
BO  timber,  and  no  settlement  whatever.  It 
may  be  Dccesaary  to  mention  here,  that  the 
whole  lower  part  of  the  country,  from  the 
English  turn  downwards,  is  subject  to  over- 
flowing in  hurricanes,  either  by  the  recoiling 
«f  the  river,  or  reflux  from  the  sea  on  each 
aide;  and,  on  more  than  one  occasion,  it 
has  been  covered  from  the  depth  of  2  to  10 
feet,  according  to  the  descent  of  the  river, 
whereby  many  lives  w^re  lost,  horses  and 
eattle  swept  away,  and  a  scene  of  destruc- 
tion laid.  The  last  calamity  of  this  kind 
happened  In  1704,  but  fortunately  they  are 
Bot  frequent  In  the  preceding  year  the 
angineer  who  superintended  the  erection  of 
the  fort  at  Flaqueminea  waa  drowned  in 
his  house  near  the  fort,  and  tlie  workmen 
and  garrison  escaped  only  by  taking  refuge 
«n  an  elevated  spot  in  the  fort,  on  which 
se  8.  <^-27. 


then  were,  notwltlutandlng,  S  or  1  feat  of 
water.  Theae  hurricanes  have  generally  beam 
felt  in  the  month  of  August  Their  greatest 
fury  lasta  about  twelve  houra.  IIU7  oom- 
mence  in  the  soutbeast,  veer  about  to  all 
the  pointa  of  the  compass,  are  felt  most 
severely  below,  and  seldom  extend  more  than 
a  few  leagues  above.  New  Orleans.  In  their 
whole  eourae  thej  are  marked  with  mla 
and  desolaUon.  UnUl  that  of  I7B3,  there 
had  been  none  felt  from  the  year  1760." 

Thia  communication  was,  of  course,  before 
Congress  when  the  act  of  1812,  admitting 
Louisiana,  was  approved,  and  the  peninsula 
was  clearly  recognized  as  forming  part  of 
the  parish  of  Bt  Bernard,  as  was  its  marshj 
character  and  that  of  the  adjoining  parish. 

By  the  act  of  Congress,  approved  Uarcb  I, 
1817  (3  Stat  at  L.  348,  chap.  £3,  |  2),  the 
inhabitanta  of  the  western  part  of  the  then 
Mississippi  territory  were  authorized  to 
form  for  themselves  a  state  constitution  and 
to  be  admitted  Into  the  Union,  with  the  fol- 
lowing boundaries!  "Beginning  on  the  riv- 
er Mississippi  at  the  point  where  the  Boutb> 
em  boundary  line  of  the  state  of  Tennessee 
strikes  the  same;  thence  east  along  the  said 
boundary  line  to  the  Tennessee  river;  thences 
up  the  same  to  the  mouth  of  Bear'oreikt* 
thence  by  a  direct  line  to  the  northwest  cor- 
ner of  the  county  of  Washington;  thence 
due  south  to  the  Gulf  of  Mexico;  thence 
westwardly,  including  all  the  Islands  within 
six  leaguea  of  the  shore,  to  the  most  eastern 
junction  of  Pearl  river  with  Lake  Borgne; 
thence  up  said  river  to  the  thirty-llrst  de- 
gree of  north  latitude;  thence  weet  along 
the  said  degree  of  latitude  to  the  Misslsslp^ 
river;  thence  up  the  some  to  the  beginning." 

The  people  in  convention,  Aug:UEt  IS,  I81T, 
formed  a  constitution  and  state  government 
(approved  subsequently  by  popular  vote), 
and  the  state  was  admitted  by  resolutloo 
December  10,  1817.    3  Stat,  at  L.  472. 

The  state  of  Alabama  waa  admitted  by  the 
act  of  March  2,  1810  (3  Stat  at  U  489, 
chap.  47,  I  2),  which  provided:  "That  the 
said  state  shall  consist  of  all  the  territory 
included  within  the  following  boundaries, 
to  wit:  Beginning  at  the  point  where  the 
thirty-first  degree  of  north  latitude  Inter- 
sects the  Perdido  river;  thence,  east  to  the 
western  boundary  line  of  the  state  of  Geor- 
gia; thence  along  said  line  to  the  southern 
boundary  line  of  the  state  of  Tennessee; 
thence,  west  along  said  boundary  line,  to 
the  Tennessee  river;  thence,  up  the  same^ 
to  the  mouth  of  Bear  ereek;  thence,  by  a 
direct  line,  to  the  northwest  comer  of  Wash- 
in^on  county;  thence,  due  south,  to  the 
Gulf  of  Mexico;  thence,  eastwardly.  Includ- 
ing all  islaiids  within  six  leagues  of  the 
shore,  to  the  Perdido  river;  and  thence,  up 
the  same  to  the  beginning." 
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Tim  IiUndi,  muah  or  otliarwiN  olaimad 
by  Loniaiaiw  In  this  «sm  wan  all  witiiin  B 
iMguM  ol  Iwr  eouL  Tb*  ut  admitUng 
HiutMippi  WM  pMHd  flva  7e»n  aftar  the 
XjoniiUna  set,  yet  MlMlMlppi  elklmi  there- 
imdeT  tha  dlapntod  ivnitoTj,  u  being 
laUnda  within  IS  milca  of  har  aborB.  If  it 
were  tiua  that  this  repugnancy  between  the 
two  acts  existed,  it  ia  enough  to  w.j  that 
Congress,  after  the  admiuion  of  Louiaiana, 
oonld  not  take  away  any  portion  of  that 
atate  and  ^ve  it  to  the  state  of  MiMlaaippi. 
The  rule.  Qui  prior  ett  ttmpon,  portior  cM 
jure,  applied,  and  S  3  of  art.  4  of  tha  Oon- 
H4titutioa  doe*  not  permit  the  claima  of  an; 
7  particular  atate  to  ba«prejudiead  by  the  ai- 
ereise  of  tbe  power  of  Congreai  therein  oon- 
faired. 

But  it  la  a^d  that  tbe  act  admitting  Lou- 
Wana,  the  act  admitting  MlssisBippi,  and 
the  act  admitUng  Alabama,  muat  ba  eon- 
■trued  «a  In  part  watgHa;  and,  bdng  ao 
construed,  tiiat  CongraaB  must  be  held  to 
have  had  in  view  in  the  three  acts  a  division 
«(  tbe  coast  along  the  Qulf  of  Mexico  so  a* 
to  equalize  the  water  frontage  of  Mississip- 
pi, Louisiana,  and  Alabama. 

We  do  not  regard  these  acta  a*  fn  pari 
materia  in  any  proper  sense.  They  provided 
for  the  admission  of  three  separate  states, 
KuA  tha  aubjeet  of  each  was  not  only  not 
Identical  with,  but  not  even  similar  to,  that 
of  the  others.  Thay  did  not  form  part  of 
a  hocDOgoneoiis  whole,  of  a  common  system, 
•O  aa  to  allow  a  daimant  under  tha  later 
aet  to  successfully  oontend  that  it  changed 
the  earlier  act  by  construction  or  effected 
aneh  change  bcMuse  declaratory  of  tbe 
msaning  of  the  prior  act. 

And  assuming,  for  tba  aake  of  argument, 
that  the  Louisiana  and  Uississlppi  acts  were 
irreconcilably  tnconsisteitt,  but  rvnember- 
lug  that  when  Louisiana  waa  admitted  into 
the  Union,  the  territory  now  oompoalng  tbe 
coast  counties  of  Mississippi,  that  Is,  below 
the  Slst  degree  of  north  latitude,  was  not 
actually  a  part  of  the  Mississippi  territory, 
but  was  in  dispute  between  the  United 
States  and  Spain  the  theory  of  any  precon- 
eerted  design  In  regard  to  the  water  front 
of  the  two  Htat«s  is  too  unreasonable  to  be 
entertained. 

In  the  treaty  of  peace  between  England, 
Prance,  and  Spain  of  February  10,  1718, 
article  7,  on  ttie  subject  of  the  boundary 
line  separating  the  dominions  of  England 
and  France  In  the  New  World,  provided: 
"That  for  the  future  the  eonfires  between 
the  dominions  of  Ela  Britannic  Majesty  and 
those  of  His  Most  Christian  Majesty  in  that 
part  of  the  world  shall  be  fixed  irrevocnbly 
by  a  line  drawn  along  tbe  River  Mississippi 
ftom  It*  source  to  the  River  Iberville,  and 
from  thence  by  a  line  drawn  along  tha  mld- 


dla  of  tUi  rinr  and  tka  I«kM  UaoTi^H 
and  Fontebartnia  to  tha  ■aa."    Aeoordfag 

thla  trta^  England  retained  the  port  c2  « 
tfobUa  and  It*  river  and  everything  east 'of  * 
the  Rigolet*.  The  island  of  Orleans,  formed 
by  the  lUver  Iberville,  I^ke*  Maorepas,  and 
Pontchartroin,  tha  Rigoleta,  tha  Gulf  of 
Mexico,  and  the  Mississippi  river,  remained 
the  proper^  of  France.  In  tha  traaty  of 
February  10,  17S3,  practically  tbe  aame  lan- 
guage I*  used  In  describing  the  boundary  lint 
separating  tha  British  from  the  French  ter* 
ritory,  and  by  the  twentieUi  article  tbe  ew> 
sion  to  England  of  Florida  by  Spain  and 
all  that  Spain  posseased  on  tha  aontinent 
of  North  AJnerIca  waa  provided  for.  By  tha 
treaty  of  September  S,  I7S3,  betwem  Eng- 
land and  Spain,  England  retrooeded  East 
and  West  Florida  to  Spain.  By  the  treaty 
of  St.  ndefonso  of  October  1,  ISOO, 
Spain  eeded  to  Prane*  'the  colony  or  pror- 
Inoe  ot  Loulaiana  with  the  exnt  that  it 
now  has  in  the  hand*  of  Spain,  and  that  it 
bad  when  France  possessed  it,  and  aneh  a* 
it  should  be  after  the  treaties  anbaequeut^ 
entered  Into  between  Spain  and  other 
atatra."  April  30,  IS03,  France  eeded  ta 
tbe  United  States  "tbe  oolony  or  provinea 
of  Louisiana"  using  the  aame  description  aa 
used  by  Spain  in  ceding  tba  tanitory  to  her, 
and  stating  in  article  Z:  "In  Ute  cesaioji 
made  by  the  preceding  article  are  included 
the  adjacent  islands  belonging  to  Lonisiaoa 
..."  [8  Stat  at  L.  202.] 

There  la  nothing  in  any  of  these  tranafen 
to  raise  a  doubt  that  the  peninsula  of  SL 
Bernard  was  part  of  the  Island  of  Orleans 
and  that  this  Island  of  Orleans  waa  In  fast 
formed  by  the  extension  to  the  sea  of  the 
boundary  line  coming  down  through  tha 
middle  of  lAkes  Maurepa*  and  Pontcha^ 
train,  and  ao  finding  It*  way  to  the  aea  by 
the  deep-water  channel. 

March  ES,  ISM,  an  act  of  Cmgresa  waa 
approved,  dividing  the  country  acquired  aa 
Louisiana  from  Franca  Into  two  part*,  pn^ 
vidlDg: 

"That  all  that  portion  of  country  ceded 
by  France  to  the  United  States  under  the 
name  of  Louisiana,  triileh  liea  south  of  tha 
Mississippi  territory  and  of  an  east  and  west 
line  to  oommenos  on  the  Mississippi  river 
at  the  thirtr-third  degree  of  north  latitude, 
and  to  extend  west  to  the  western  boundary 
of  the  said  cession,  shall  constitute  a  tar-n 
ritory  of  the  Unlted'States  under  the  name* 
of  the  territory  of  Orleans,  the  govemmoit 
whereof  shall  be  organized  and  administaiad 
as  follow*: 


"Section  12,  The  residue  of  the  province 
of  Louisiana  eeded  to  the  United  States, 
<hnll  be  called  the  district  of  Louisiana,  the 
government  whereof  shall  be  organized  and 
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Congrew  manifeatlj  rq[ard«d  the  Unda  to 
the  east,  that  were  loutti  of  the  MiesiBslppI 
t«rritoi7,  and  which  form  the  disputed  area 
Of  to-d*7,  u  p«rt  of  the  origliial  iilaod  of 
Orleans,  included  Id  the  treatj  of  April  SO, 
1603;  and  these  were  given  to  the  territory 
of  Orleans,  whose  aoutheaatern  bound&rj 
was  the  original  southeaatem  boundar;  of 
the  island  of  Orleans.  At  that  date  the 
Hississippi  territory  did  not  extend  south 
d  tha  31st  degreo  of  north  latitude,  and  Its 
domain  did  not  reach  the  shore  of  Misale- 
■ippi  sound,  so-eailed. 

February  20,  1611  (£  Stat,  at  L.  041, 
chap.  21),  an  act  of  CongroBB  was  approved 
"to  enable  the  people  of  the  territory  of  Or- 
leans  to  form  a  oonstitution  and  state  gov- 
■mment,  and  for  the  admission  of  such  state 
Into  the  Union  on  as  equal  footing  with 
the  original  states  and  for  other  purposes." 
The  description  of  the  limits  was  as  follows; 
"Beginning  at  the  mouth  of  the  River  Sa- 
bine, thence,  bj  a  line  to  be  drawn  along 
the  middle  of  the  said  river,  including  all 
Islands,  to  the  thirty-seooud  d^ree  of  lati- 
tude, thence  due  north  to  the  northernmost 
pert  of  the  thirty-third  d^ree  of  north  lat- 
itude, thence  along  the  aaid  parallel  of  lati- 
tude to  the  Kiver  Miaslsaippl,  thence  down 
the  said  river  to  the  Blver  Iberville,  and 
from  thence  along  the  middle  of  the  said 
river  and  Lakes  Maurepas  and  Ponchartrain 
to  the  Qnlf  of  Mexico,  thence,  bounded  1^ 
the  said  gulf  to  the  place  of  b^Innlug  in- 
cluding all  islands  within  three  leagues  of 
the  coast  etcq  etc' 

The  eastern  boundary  thus  described  is  a 
water  boundary,  and,  in  exending  this  water 
boundary  to  the  open  sea  or  Gulf  of  Mexico, 
we  think  it  included  the  Rlgolets  and  the 
•«  deep-water  sailing  channd  line  to  get  around 
?to  the  westward.  A  little'over  one  year 
later  Louisiana  was  created  a  state  by  the 
act  of  Congreas  of  April  8,  1812,  with  this 
Identical  eastern  boundary  line;  and  the  ad- 
dition of  territory  by  the  act  of  April  14, 
1812,  did  not  affect  the  deep-wat«r  sailing 
channel  line  as  a  boundary. 

April  7,  1763  (1  Stat  at  L.  54B.  chap. 
B8,  S  3),  on  act  was  approved  "for  an  Ami- 
cable Settlement  of  Limits  with  the  State 
of  Georgia,  and  Authorizing  the  Kstablish- 
mcnt  of  a  Government  in  the  Mississippi 
Territory,"  which  read  in  part;  "That  all 
that  tract  of  country  bounded  on  the  west 
by  the  Mississippi;  on  the  north  by  a  line 
to  be  drawn  due  east  from  the  mouUi  of  the 
Yasons  to  the  Chatahouchee  river;  on  the 
•ast  by  the  River  Chatahouchee;  and  on  the 
•outh  by  the  31st  degree  of  north  latitude 
■hall  be,  and  hereby  is,  constituted  one  dis- 
trict, to  be  called  the  Mississippi  torritorj." 


4» 

nUa  waa  In  oonfonnllj  with  tha  taa^  b^ 
tween  Spain  and  tha  United  States  of  Oa- 
tober  27,  1765.  [8  SUt  at  L.  138.]  Maps 
of  that  date,  and  sobsequently,  show  that 
the  admitted  rIghU  of  the  United  States  did 
not  at  the  time  extend  south  of  the  Slst  de- 
gree of  north  latitude  at  that  point. 

By  an  act  of  January  16,  1811,  the  Prea- 
ident  of  the  United  States  was  authorized, 
among  other  things,  in  the  event  that  any 
foreign  government  attempted  to  occupy  the 
same,  to  take  possession  of  the  country  ly- 
ing east  of  the  Elver  Perdldo,  and  south 
of  the  state  of  Georgia  and  the  Mississippi 
territory.  The  River  Perdido  is  in  the  state 
of  Alabama  east  of  the  state  of  MiaaissippI, 
and  flows  into  the  Gulf  of  Mexico  betweoa 
Mobile  bay,  in  Alabama,  and  Fensacola  bay, 
in  Florida.  A  few  days  later,  and  on  March 
3,  1811,  an  act  of  Congreaa  was  approved, 
providing  that  the  act  of  January  10,  1811, 
and  this  act,  should  not  be  published  until 
the  end  of  the  next  aession  of  Congress,  ui^ 
leas  with  tha  consent  of  the  President. 

By  resolution  approved  January  15,  1811, 
it  was  specifically  declared  that  the  United 
States  could  not,  without  serious  inquietude^ 
see  any  part  of  Uie  territory  adjoining  the 
southern  border  of  the  United  States  pasa 
Into  the  hands  of  any  foreign  power,  "and 
that  t,  due  regard  to  their  own  aa.tetj  com-  * 
pels 'them  to  provide,  under  certain  eontin-* 
gencies,  for  the  temporary  occupation  of  the 
said  territory."    3  Stat,  at  L.  471. 

May  14,  1812,  an  act  of  Congress  was 
passed  [2  Btat.  at  L.  734,  chap.  84)  to  en- 
large the  boundaries  of  the  Mississippi  ter> 
ritory',  which  used  the  following  language: 
"That  all  that  portion  of  territory  lying 
east  of  Pearl  river,  west  of  the  Perdido,  and 
south  of  the  thirty-first  d^ree  of  latitude, 
be,  and  the  aame  is  hereby,  annexed  to  tha 
Mississippi  territory,"  etc  The  country  de- 
scribed was  not  at  the  time  in  the  possession 
of  the  United  States,  and  on  February  12, 
1813,  Congress  passed  an  act  'authorizing 
the  President  of  the  United  BUtes  to  take 
possession  of  a  tract  of  country  lying  south 
of  the  MisaisBippi  terrEtoiy  and  west  of  the 
River  Perdido,"  which  act  referred  to  the 
tract  aa  "not  now  in  posseasion  of  the  Unit- 
ed States."  3  Stat,  at  L.  472.  But  it  waa 
not  until  the  enabling  act  in  respect  of  MIe- 
sissippi,  approved  March  1,  I8IT,  that  the 
language  was  used:  "Thence  due  south  to 
the  Gulf  of  Mexico;  thence,  westwardly  In- 
cluding all  the  islands  within  six  leaguea 
of  the  shore,  to  the  most  eastern  Junction  ol 
Pearl  river  with  I^ke  Borgne."  etc.  [3  Stat, 
at  L.  348.  chap.  23,  t  2.] 

The  claim  of  Mississippi  is  that  the  die- 
puted  area  is  composed  of  Islands,  and  aa 
those  islands  are  within  IB  miles  of  her 
shore,  that  they  were  given  to  her  117  the 
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Mt  of  Uareh  1,  uid  Ua  rasoluUcn  of  D»- 
eonber  10,  1817.  It  b  true  then  are  iome 
{■land!  in  that  rtm,  moh  aa  Qrassy,  Half 
Hoon,  F«Ut  Pus,  uid  lale  k  Fitre,  mU  of 
which  are  between  the  deep-water  ehaimel 
OD  the  north  and  the  main  oout  line  of 
Bt.  Bernard  penineula  on  the  eouth. 

The  contention  of  LouislEina  Is  that  these' 
Islands  were  preriouslj  given  to  her  bj  tha 
act  of  April  8,  1812,  more  than  &Ye  jeaia 
prior  to  the  admission  of  Mississippi,  and 
that  her  title  thereto,  even  if  the  acts  were 
In  conBiet,  is  superior  to  that  of  the  state 
of  UississippI;  and  she  also  contends  ttmt 
the  islands  belong  to  her  because  th^  are 
south  of  the  deep-water  sailing  channel  line, 
which  she  eubmits  is  ths  true  boundarj  line 
«  between  the  two  states.  Mississippi  deniea 
?that  the  penlnsulaof  St.  Bernard  and  the 
Louisiana  marshes  oonstitute  a  peninsula  in 
the  true  sense  of  the  word,  but  insists  that 
they  constitute  an  archipelago  of  islands. 
Certainly  there  are  in  the  body  of  the  Lou- 
isiana marshes  or  St.  Bernard  peninsuls 
portiou  of  sea  marsh  which  might  tech- 
nically be  called  islands,  because  the?  are 
land  entirely  surrounded  by  water,  but  they 
are  not  true  islands.  They  are  rather,  as 
the  Commissioner  of  the  General  I^nd  Of- 
fice wrote  the  Mississippi  land  commission- 
er in  1904,  "in  fact,  hummocks  of  land  sur- 
rounded by  the  marsh  and  swamp  in  said 
townships.    .    .    ." 

And  when  the  Louisiana  act  used  the 
words:  "Thence  bounded  by  the  said  gulf 
to  the  place  of  beginning,  including  all 
islands  within  three  leagues  of  the  coast" 
[2  Stat,  at  L.  701,  ohap.  60],  the  coast  re- 
ferred to  is  the  whole  coast  of  the  state, 
and  tto  peninsula  of  St.  Bernard  formed  an 
int^ral  part  of  it.  Lake  Borgne  and  Mis- 
aissippl  sound  are  bodies  of  salt  water,  and, 
•a  such,  parte  of  the  sea  or  gulf,  and  as  the 
coast  of  Louisiana  began  along  the  north 
shore  of  the  peninsula,  it  Is  not  to  be  sup- 
posed Uiat  the  islands  referred  to  by  Con- 
gress in  tha  Louisiana  act  were  solely  those 
Islands  to  the  south  of  that  state. 

The  oonteotion  of  Mississippi  is  based  up- 
on an  assumed  inconsistent?  between  the 
lioulsiana  and  the  Mississippi  acts,  but  we 
think,  upon  a  true  interpretation,  in  the 
light  of  tiie  facts,  that  no  such  inconsistencj 
can  be  imputed.  The  maps  show  that  there 
is  a  chain,  not  of  alluvial,  but  of  sea-sand 
islands,  running  from  the  west  shore  of  Mo- 
bile bay,  in  the  state  of  Alabama,  westward 
to  and  inclusive  of  Cat  islaad,  in  the  state 
of  Mississippi.  This  chain  forms  the  south- 
em  boundary  of  Mississippi  sound,  and  the 
islands  are  all  relatively  the  same  distance 
from  the  shore  of  the  states  of  Mississippi 
and  of  Alabama.  They,  beginning  at  the 
•astam  end,  are  Dauphin,  Petit  Bois,  Horn, 


Ship,  and  Oat  lalandf,  ud  there  are  uma 
other  islands  lying  within  this  chain.  If 
Congress  referred  to  these  islands  as  being 
thus  within  B  leagues  of  the  shore,  when 
the  act  creating  the  state  of  UississippI 
was  passed,  .it  follows  that  there  would  be 
no  conQlct  with  prior  existing  houndariea  of  i- 
*the  state  of  Xioulsiana,  particularly  If  the? 
deep-water  sailing  channel  line  be  taken  as 
the  correct  boundary  between  the  states. 
And  when  Congress  created  a  separate  ter- 
ritorial government  for  the  eastern  part  of 
Mississippi  territory  and  called  it  Alabama, 
by  the  act  of  March  3,  1817  [3  SUt.  at  I. 
372,  chap.  6S],  it  used  the  same  language 
concerning  the  western  and  southern  bounit 
ai;  of  the  territory  i  "Thence  due  south  to 
the  Gull  of  Mexico,  thence  eastwardly.  In- 
cluding all  the  islands  within  six  leagues 
of  the  shore  to  the  Perdido  river  and  thence 
up  same  to  the  beginning."  It  seems  ob- 
vious to  us  that  it  was  to  this  chain  of 
islands  that  Congress  referred  when  it  ad- 
mitted Mississippi  into  the  Union,  and  that 
it  had  no  intention  whatsoever  of  giving 
Mississippi  any  claim  of  ownership  in  the 
sea-marsh  islands,  which  had  been  previonslf 
granted  to  tJie  state  of  Louisiana. 

We  are  of  apinion  tliat  the  peninsula  of 
St.  Bernard  in  Its  entirety  belongs  to  Loulit 
ana;  that  the  Louisiana  marshes  at  the  east- 
em  extremity  thereof  form  part  of  the  coast 
line  of  the  sts.le;  and  that  the  blands  wlthia 
0  miles  of  that  coast  are  heri,  except  as  re- 
stricted by  the  deep-water  sailing  channel 
r^arded  as  a  boundary.  Cat  island,  for  In- 
stance, is  within  the  0  miles,  but  it  is  north 
of  Uke  deep-water  channel,  is  not  alluviali 
and  Is  conceded  by  both  states  to  belong 
to  Missisaippi. 

3.  That  there  is  a  deep-water  sailing  chan- 
nel line  onerging  from  the  mouth  of  Peari 
river,  and  extending  east  between  Lower 
Point  Clear  and  Grand  island,  is  shown  by 
the  numerous  maps,  surveys,  and  slcetches  in 
the  record.  It  separates  into  two  branches, 
one  of  them  passing  between  Cat  Island  and 
Isle  &  FItre. 

Among  the  maps  put  In  evidence  by  Lou- 
isiana is  one  prepared  by  George  Qauld, 
M.  A.,  for  the  British  Admiralty,  in  the  year 
1778,  and,  from  the  relative  depths  of  water 
given,  the  existence  of  this  same  channel, 
extending  out  Into  the  Gulf,  southwest  of 
Cat  island,  is  shown,  and  is  the  same  as 
noted  on  maps  of  subsequent  years. 

February  14,  1830,  an  act  of  the  legisla-n 
ture  of  Mississippi  was 'approved,  providing* 
for  a  survey  of  the  Mississippi  coast.  The 
surv^  and  report  are  given  In  full  in  the 
record,  and  the  deep-water  channel  above  r»- 
ferred  to  Is  traceable  in  detail  on  the  sketch. 
The  channels  indicated  on  this  survey  and 
on  the  United  States  Coast  and  G«>dsUa 
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Bnmj  map  an  th*  Muna  eluumda.  It  maj 
be  noted,  tn  pMifnib  tbAt  ths  bod^  of  v&tw 
now  kncnni  »■  "IflnluippI  sound,"  [•  not  k> 
designated  on  tliU  iketch,  and  the  flnt  map 
which  uses  this  name,  to  which  our  attention 
has  been  called,  WU  issned  in  1S6B. 

Lonisana  lies  between  the  states  of  KOe- 
risaippi  to  the  east  and  Taxai  to  the  west. 
The  southern  portion  of  Looisfana  is  geo- 
logically of  an  alluTial  formation,  contain- 
ing the  delta  of  the  Mississippi  river.  The 
peninsula  of  the  parish  of  St.  Bernard  It 
practically  a  part  of  tliia  delta  formation. 

Uisaiaalppi'a  mainland  borders  on  Missis- 
sippi sound.  Tnis  is  an  enclosed  arm  of 
the  aea,  wholly  within  the  United  States, 
and  formed  by  a  chain  of  large  ialandB,  ex- 
tending weatward  from  Mobile,  Alabama,  to 
Cat  iaiand.  The  openings  from  this  body  of 
water  Into  the  Gulf  are  neither  of  them 
6  miles  wide.  Such  opening*  occur  between 
Cat  island  and  Isle  t  Fitre;  between  Cat 
and  Ship  islands;  between  Ship  and  Horn 
Islands;  between  Horn  and  Petit  Boia  Is- 
lands; between  Petit  Boia  and  Danpbln  is- 
lands; between  Dauphin  Island  and  the 
mainland  on  the  west  coast  of  Mobile  bay. 
The  maps  show  all  this,  and,  among  others, 
reference  may  be  made  to  Jeffrey's  map  of 
1776,  given  in  the  record,  and  whidi,  in 
reduced  form.  Is  reproduced  from  Jeffrey's 
Atlas  of  leOO  as  the  frontispiece  of  vol. 
2,  Adams's  History  of  the  United  States. 

Now  to  repeat,  the  boundary  of  Louisiana 
separating  her  from  the  state  of  Mississippi 
to  the  east  Is  the  thread  of  the  channel  of 
tlte  Miaaissippi  river,  and  this  eitenda  south 
nntll  it  reaches  the  Slat  degree  of  north  lati- 
tude and  then  rana  directly  east  along  that 
degree  until  Pearl  river  is  reached;  thence 
south  along  the  channel  of  that  river  to  Lake 
BoTgne.  Pearl  river  fiowa  into  Lake  Borgne, 
lAke  Borgne  Into  MiaalasippI  sound,  and 
n  Misaissippi  sound  into  the  open  Oulf  of 
■  Mexico  *through,  among  other  outlets.  South 
pass  separating  Cat  Island  from  Isle  & 
Pitre. 

If  tlie  doctrine  of  the  thalweg  la  appli- 
cable, the  correct  boundary  line  separating 
Louisiana  from  Mississippi  in  these  waters 
is  the  deep-water  channel. 

The  term  "thalweg"  ia  commonly  used  by 
writera  on  international  law  in  dednition  of 
water  boundaries  between  states,  meanine. 
the  middle,  or  deepest,  or  moat  navigable 
channel.  And  while  often  atyled  "fairway" 
or  "midway"  or  "main  channel,"  the  word 
ttaelf  has  been  taken  over  into  various  lan- 
guages. Thus,  In  the  treaty  of  Lunevillc. 
February  0,  I80I,  we  find  "le  thalw^  de 
I'Adige,"  "le  thalweg  du  Rhin,"  and  it  is 
similarly  used  In  English  treaties  and  de- 


dMons,  and  tlia  books  of  ptibTIeMa  bi  tmy 

tn  lOKM  r.  flHflou,  I4T  C.  B.  1,  37  L.  ad. 
55,  13  Sup.  Ct  Rep.  239,  the  mle  of  tha 
thalw^  was  stated  and  applied.  The  eoo- 
trorerqr  between  the  stat«B  of  Iowa  and 
Illinois  en  tht  Uississlppi  river,  which 
flowed  between  them,  wo*  as  to  the  line 
which  separated  "the  Jurtsdlctiou  of  tin 
two  states  for  the  purposes  of  taxation  and 
other  purposes  of  govemment."  Iowa  con- 
tended that  the  boundary  line  was  the 
middle  of  the  main  body  of  the  river,  wittt< 
out  K^ard  to  the  "steamboat  channel''  or 
deepest  part  of  the  stream.  Illinois  claimed 
that  its  jurisdiction  extended  to  the  channel 
upon  which  commerce  on  the  river  by  atean^ 
boats  or  other  vessels  was  usually  conducted. 
This  court  held  that  the  true  line  in  a  navi- 
gable river  between  states  is  the  middle  of 
the  main  channel  of  the  river. 


"When  a  navigable  river  constitutes  tb« 
boundary  between  two  Independent  states, 
the  line  defining  the  point  at  which  th« 
jurisdiction  of  the  two  separates  Is  well 
established  to  be  the  middle  of  the  main 
channel  of  the  stream.  The  Interest  of  each 
state  in  the  navigation  of  the  river  admit* 
of  no  other  line.  The  preservation  by  eaoh 
of  its  equal  right  In  the  navigation  of  tb* 
stream  Is  the  subject  of  paramount  interfvt 
It  ia  therefore,  laid  down  in  all  the  rccog-  g 
nised  treatiaes  of 'International  law  of  mod-* 
em  times  that  the  middle  of  the  channd 
of  the  stream  marks  the  true  boundary  be- 
tween the  adjoining  states  up  to  which  «adi 
state  will,  on  its  aide,  exerciae  jurisdiction. 
In  international  law,  therefore,  and  by  the 
usage  of  European  nations,  the  term  'middle 
of  the  atresm,'  as  applied  to  a  navigable 
rlTei*,  is  the  same  as  the  middle  of  the  chan* 
nel  of  such  stream,  and  in  that  sense  the 
terma  are  used  In  the  treaty  of  peace  be* 
tween  Great  Britain,  Prance,  and  Spain, 
concluded  at  Paris  in  1763.  By  the  lan- 
guage, 'a  line  drawn  along  the  middle  of 
the  River  Miaaiasippi  from  its  source  to  the 
River  Iberville,"  as  there  used,  is  meant 
along  the  middle  of  the  channel  of  the  River 
MissIsBtppi." 

This  judgment  related  to  navigable  riv- 
ers. But  we  arc  of  opinion  that,  on  occa- 
sion, the  principle  of  the  thalweg  is  appli- 
cable, in  respect  of  water  boundaries,  to 
sounds,  bays,  ntrnita,  gulfs,  estuaries,  and 
other  arms  of  the  sea. 

As  to  boundary  lakes  and  landlocked  seas, 
where  there  ia  no  npcesnary  track  of  navi- 
gation, the  line  of  demarcation  Is  drawn  in 
the  middle,  and  this  is  true  of  narrow 
straits  separating  the  lands  of  two  different 
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■tat«a;  but  whoMfv  than  !■  ft  deep-mtor 
•ailing  channel  tlieiwi.  It  is  tlioaght  b^ 
ths  pnblleiati  thftt  ilia  rule  of  tlie  thalweg 
spptiea.  1  Martena  (T.  de)  Sd  ed.  p.  134; 
Ball,  i  38;  BIustMhll,  Sth  ad.  It  29B,  299; 
1  Oppenheim,  ppi.  254,  255. 

Tbiu  Martetu  writes :  "What  we  have 
■aid  in  regard  to  riven  and  Uku  la  equall; 
applicable  to  the  itnita  or  gnlft  of  the  tea, 
especially  those  which  do  not  exceed  the  or- 
dinaij  width  of  riven  or  donble  the  dis- 
tance that  a  csunon  can  earr;." 

So  Pradier  Foder«  amju  (toI.  t,  p.  EOZ). 
that  as  to  lakes,  "in  communication  with 
cr  connecUd  with  the  tea,  they  onght  to  be 
considered  under  the  lame  mle  as  interna- 
tional  rlTera." 

The  soma  view  la  eonltrmed  by  dadalotiB 
of  thia  court  and  of  many  arbitral  tribu- 
nala. 

In  Re  Devoe  Mfg.  Co.  108  U.  8.  401,  27 
L.  ed.  704,  2  Sup.  Ct  Sep.  804,  the  quee- 
tion  at  iasne  waa  in  regard  to  the  boundary 
n  line  between  New  fork  and  New  Jenc?,  nn- 
?der  an  agreement  between  the  two 'states. 
Tbs  Jurisdiction  of  the  state  of  New  Jersey 
waa  claimed  "to  extend  down  to  the  bay  of 
New  York,  and  to  the  channel  midway  of 
•aid  bay,"  and  this  court  sustained  the 
claim.  See  Hamburg  American  B.  8.  Co. 
r.  Orubt,  196  U.  8.  407,  49  L.  ed.  52B,  26 
Sop.  Ct  Bep.  862. 

In  the  San  Juan  water  boundary  contro- 
rersy  between  the  United  Statea  and  Great 
Britain,  Emperor  WiUlam  I.  gave  the  award 
In  favor  of  the  United  States,  October  21, 
1871,  by  deciding  "that  the  boundary  line 
between  the  territory  of  Her  Brittanic  Ma- 
jesty and  the  United  States  should  be 
drawn  through  the  Haro  diannd;"  and  it 
Is  apparent  that  ths  deeiaion  was  based  on 
the  deep-channel  theory  as  applicable  io 
•ounda  and  arms  of  the  sea,  such  as  the 
■traits  of  San  Juan  de  Tuca;  indeed,  in  a 
subsequent  definition  of  the  boundary, 
■igned  by  the  Secretary  of  State,  the  Brit- 
ish Minister,  and  the  British  representative, 
the  boundary  line  was  said  to  be  proliKiged 
until  "it  reaches  the  center  of  the  fairway 
of  the  Htraite  of  San  Juan  de  Fuca."  The 
fairway  was  the  squivaleot  of  the  thalw^. 

Again,  in  fixing  the  boundary  line  of  tbe 
Detroit  river,  under  the  0th  and  7th  articles 
of  the  treaty  of  Ghent,  the  deep-water  chan- 
nel was  adopted,  giving  Belle  Isle  to  the 
United  States,  as  lying  north  of  that  chan- 
nel.   [8  Stat,  at  L.  251.] 

Bo  in  the  Alaskan  boundary  case,  the  ma- 
jority of  the  arbitration  tribunal,  made  up 
of  Baron  Alverstone,  Lord  Chief  Justice  of 
England,  Mr.  Secretary  Boot,  and  Senators 
Lodge  and  Turner,  held  that  the  middle  of 
the  Portland  channel  was  the  proper  bound- 
ary line,  and  included  Wales  island,  te  the 


nwth  of  whlA  fha  Aaaad  piwsil  TMb 
nutafned  tho  Ameriean  eontmtiaa  In  re- 
gard to  the  thalweg  and  the  island  lyiiv 
■outh  at  it. 

But  eounoel  contend  that  the  ral*  "aa  ta 
the  flow  of  the  midehannd  or  thalweg  of 
the  Biver  Iberrille  (now  known  as  Uanebae) 
throng  the  east,  through  I^kea  Manrepaa 
and  Pontchartrain,  expires  by  ite  own  limi- 
tation when  Hoch  mldehonnel  reaches  I^ka 
Borgne,  which,  In  contemplation  of  the  ml^  R 
is  th«*open  sea,  and  part  of  the  waters  of? 
the  Gulf  of  Uexloo."  Thia  contention  is 
iDoonaistent,  aa  matter  of  fact,  with  tha 
allegation  of  the  eross  biU  that  "the  Mlula- 
sippi  sonnd  was  recognized  as  a  body  of  w*- 
tw  S  leagues  wide,  wholly  within  Uie  rtata 
of  Mississippi,  from  L«ke  Borgne  to  the 
Alabama  line,  separate  and  distinct  from 
the  Gulf  of  Mexico,"  and  with  Missiaaippifa 
Exhibit  Map  A,  presenting  her  claim,  whila 
the  record  shows  that  the  atrip  of  water, 
part  of  Lake  Borgne  and  Mississippi  sonnd, 
is  not  an  open  sea,  but  a  very  sImIIow  arm 
of  the  sea,  having  outeide  of  the  de^wattf 
diannel  an  considerable  depth. 

The  maritime  belt  is  that  part  of  the 
sea  which,  in  contradistinction  to  the  op«a 
sea,  is  under  tha  sway  of  the  riparian 
states,  which  can  exclusively  reserve  the 
fishery  within  their  respective  maritime 
belte  for  their  own  dtiienB,  whether  fUh, 
or  pearls,  or  amber,  or  other  prodncta  of 
the  ■■».  Sea  JfonoftottM*  r.  UaaaaelMtettt, 
130  U.  B.  240,  3S  L.  ed.  1S9,  II  Sup.  Cb 
Kep.  560;  McCreadj/  t.  Virginia,  M  D.  B. 
391,  £4  L.  ad.  248. 

In  Stanehtster  v.  Ma»»aehuiettg,  tha  court 
said:  "We  think  it  must  be  regarded  as  ea- 
tablished  that,  as  between  nations,  the  Qiin> 
imum  limit  of  the  territorial  jurisdietion  of 
a  nation  over  tide  waters  is  a  marine  leagoa 
from  ite  coast;  that  bays  wholly  within 
ite  territory,  not  ezeoedlng  2  marine  league* 
in  width  at  the  mouth,  are  within  this  lim- 
it; and  that  included  in  this  territorial 
jurisdiction  is  the  right  of  control  over  flsh- 
aries,  whether  the  fish  be  migratory,  fre^- 
swimming  fish,  or  free-moving  fish,  or  flsh 
atteched  to  or  embedded  in  the  soil.  Tha 
open  sea  vHthIn  this  limit  Is,  of  course,  ni^ 
ject  to  the  common  right  of  navigation;  and 
all  governments,  for  the  purpose  of  self- 
protection  in  time  of  war  or  for  the  pre- 
vention of  frauds  on  Ite  revenue,  ezerdsa 
an  authority  beyond  this  limit," 

Questions  as  to  the  breadth  of  the  mari- 
time belt  or  the  extent  of  the  sway  of  tha 
riparian  stetes  require  no  special  consider- 
ation  here.  The  facts  render  such  dis- 
cussion unnecessary. 

Islands  formed  by  alluvion  were  held  by 
Lord  Stowell,  in  respect  of  certain  mnd  Is-g 
lands  at  the  roouth  of  the  Mississippi.* to  be' 
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"nfttnnl  appandagw  «l  tho  ooast  on  wUeh 
tlM7  bordar,  uid  from  wUdi,  indeed,  they 
««  formed."  JTm  Anna  (ISOG)  6  a  Bob. 
ST3. 

As  to  these  particular  watora,  the  olMer- 
ntiona  of  lb.  Hall,  1th  ed.  p.  ISO,  an  In 
point:  "Off  the  eoait  of  Florida,  among  the 
Bahunas,  along  the  Bborea  of  Cuba,  aad  in 
the  Faclfle,  are  to  he  found  groopi  of  nu- 
meroiu  island)  and  islets  riling  out  of  vast 
banks,  which  are  covered  with  Tei7  shoal 
water,  and  either  form  a  line  more  or  less 
parallel  with  land  or  compose  systana  of 
their  own,  in  both  eases  inclosing  consider- 
able sheets  of  water,  which  are  sometimes 
also  ehoal  and  sometimea  relatively  deep. 
The  entrance  to  these  Interior  bajs  or  la- 
goon* maj  be  wide  In  breadth  of  surface 
water,  but  it  i»  narrow  in  naTigable  water," 

He  then  states  the  specific  case  of  the  Ar- 
chipielago  de  los  Canarlos  on  the  coast  of 
Cnba,  and  says:  "In  cases  of  this  sort  the 
question  whether  the  interior  waters  are, 
or  are  not,  lakes  inclosed  within  the  terri- 
tory, mast  always  depend  upon  the  banks, 
and  the  width  of  the  entrances.  Each  must 
be  judged  upon  its  own  merits.  But  in  the 
instance  eited,  there  eon  be  little  doubt 
that  the  whole  Arehipielago  de  los  Canaries 
ia  a  mere  salt  water  lake,  and  that  the 
boundary  of  the  land  of  Cuba  runs  along  the 
exterior  edge  of  the  bank." 

In  such  circumstances  as  exist  in  the 
present  case,  we  peroeive  no  reason  for  de- 
clining to  apply  the  rule  ta  the  thalw^  In 
determining  the  boundary. 

4.  Moreover,  it  appears  from  the  reoord 
that  the  variouB  departments  of  the  United 
States  government  have  recognized  Louis- 
iana's ownership  of  the  disputed  area;  that 
Lonliiana  baa  always  asserted  it;  and  that 
Mississippi  has  repeatedly  recognized  it, 
and  not  until  recently  has  disputed  it. 

The  question  is  one  of  bonndar;,  and 
thia  court  has  many  times  held  that,  as 
between  the  states  of  the  Union,  long  ac- 
quiescence In  the  assertion  of  a  particular 
bonndary  and  the  exercise  of  dominion  and 
sovereignty  orer  the  territory  within  It 
■«  should  be  accepted  as  conelnsive,  whatever 
•  the  intemationa]  *  rule  might  be  In  respect 
of  the  acquisition  by  prescription  of  large 
tracts  of  country  claimed  by  both.  Vir- 
ginia V.  Tevnttxee,  14S  U.  8.  603,  37  L.  ed. 
837.  13  Sup.  Ct.  Hep.  728;  Indiana  v.  Km- 
tuaky.  138  U,  S.  479,  34  L.  ed.  329,  10  Sup. 
Ct  Hep.  10S1;  VwouH  r.  Kw.tueky,  11 
Wall.  305,  20  L.  ed  116;  Rhodv  Island  r. 
Uassachiiaetts,  4  How.  691,  11  L.  ed.  1116. 

The  I»uiai.inn  enabling  act  of  February 
20,  1811,  provided  that  all  the  waste  and 
tmappropriated  lands  in  said  state  should 
be  and  remain  the  property  of  the  United 
States  government.    In  the  disputed  area  of 


to-day  km  Inelnded  land*  and  water*  lo- 
cated in  Tarioua  townships,  all  ot  which  are 
enumerated  In  the  sontheaatem  land  dis- 
trict of  Louisiana,  east  of  the  MissiuippI 
rirar.  The  lands  is  theae  townships  were 
surveyed  by  the  government  about  the  year 
1842,  all  of  them  a*  being  In  and  forming 
a  part  of  the  state  of  Louisiana.  By  ttw 
swamp  land  grants  <rf  1849  and  I8G0,  the 
United  Btatea  granted  to  certain  atatas  the 
swamp  and  overflowed  lands  vrithin  their 
respective  limits.  In  order  that  these  lands 
might  be  reclaimed,  protected  from  over- 
flow, and  bronght  into  use.  LouIsEanK 
mads  application  to  the  United  States  for 
the  approval  to  her  of  these  lands  as  being 
part  of  her  territory  and  situated  within 
her  limits.  They  all  lay  south  of  the  deep- 
water  channel  and  were  all  approved  to  the 
state  of  Louisiana  May  S,  1852.  They  wen 
then  offered  by  the  state  through  the  regis- 
ter of  the  sfatte  land  office  for  sale,  and 
many  sales  of  them  were  made  from  time 
to  time  to  individuals,  and  patents  issued 
therefor  in  various  years  from  1853  to  1894, 
In  1SQ2,  in  furtherance  of  the  better  proteo- 
tion  of  the  lands  of  the  parishes  of  St. 
Bernard  and  Plaquemines  from  overflow, 
the  legislature  ot  Louisiana  adop'.ed  an  act 
which  created  a  Lake  Borgne  basin  levee 
commission,  and  provided  a  board  of  commis- 
sioners therefor  as  a  department  of  the 
state  government,  and  the  raster  of  the 
state  land  office  was  authorised  to  transfer 
all  of  the  unsold  lands  to  the  board,  whi^ 
was  done  in  April,  1895.  The  board  was 
authorized  by  law  to  sell  these  lands,  and  al- 
ao  to  levy  taxes  to  be  used  In  establishing  a 
protective  levee  system  In  the  district.  The 
board  made  sales  of  a  considerable  numbaru 
of  acres'to  different  individuals  from  Sep-? 
tember  IS,  1896,  to  March  7,  1902.  Isle  k 
Pitre  was  composed  ot  certain  enumerated 
sections  of  township  10,  south  of  range  20 
east,  and  these  lands  were  approved  to  Lou- 
isiana by  the  Commissioner  of  the  General 
Land  Office  of  the  United  SUtes  May  B, 
1852,  as  forming  part  of  that  state,  and 
they  were  subsequently  patented,  sold,  and 
conveyed  to  various  individuals,  the  chain 
of  title  extending  from  1862, — a  period  of 
over  fifty  years.  The  lands  forming  Isle  & 
Pitre  have  been  paying  taxes  to  the  State 
of  Louisiana  for  years.  Political  and  police 
control  and  jurisdiction  by  the  parish  of 
St.  Bernard  offldals  were  exercised  over  the 
disputed  area,  and  many  instances  are  given 
of  police  control  and  jurisdiction  by  Lou- 
isiana ofliciala  over  this  general  territory. 
This  territory  consisted,  as  heretofore  stat- 
ed, of  what  was  known  as  the  Louisiana 
marshes,  and  It  Is  admitted  that  they  have 
immemorially  been  known  by  that  name, 
though  some  of  the  witnesses  for  Hisalt- 


3,Google 


4Ki 


»  SUFKiaiB  COUSI  BEPOBTER. 


00I.TXR1^ 


rippl  laid  Out  thfl7  wen  alao  known  m 
Or*nd  nuTHhet;  sdmittin^  however,  thftt 
thejr  were  quite  aa  frequentlj  oalled  the  Lou- 
isiana maTshes, 

Some  other  matters  maj  properly  be  re- 
ferred to  aa  showing  the  general  under- 
atanding  of  and  acquieBeenee  In  the  bound- 
ary asGerted  by  Louis  iana. 

In  January,  1901,  the  Superintendent  of 
the  Coast  and  Geodetic  Survey  was  applied 
to  by  a  member  of  the  houM  of  represen- 
tatives from  Mississippi  for  information  in 
r^ard  to  the  boundary  line  between  Lou- 
isiana and  Miuissippi  in  the  present  dis- 
puted area,  and  HodgidQS,  an  assistant  In 
the  department,  a  well-known  expert  in 
■ueh  matters,  made  a  report  January  30, 
1601,  which,  after  considering  the  subject  in 
all  its  phases,  showed  that  the  correct 
boundary  between  the  two  stat«s  in  the  lo- 
cality is  the  deep-wat«r  sailing  channel 
line  eontended  for  by  Louisiana. 

Tha  United  States  Geological  Survey  pub- 
liihed  in  the  year  ISOO  a  bulletin  devoted  to 
a  diseuBsion  of  the  boundaries  of  the  states 
and  territories,  and  giving  a  history  of 
c  changes  as  they  may  have  occurred.  The 
I?  third  edition  was  published  in '1904.  Qau- 
nett's  Boundaries,  68th  Congress,  Sd  Ses- 
sion, E.  R.  Doc  078. 

In  the  opinion  of  that  Bureau,  Louisiana 
was  originally  bounded  by  the  deep-water 
channel,  and  is  the  owner  of  the  area  in 
dispute  to-day,  according  to  the  report  and 
the  accompanying  sketches. 

In  1897,  Iiouislana  requested  the  United 
States  CommisBion  of  Fish  and  Fisheries 
to  make  an  investigation  and  report  upon 
certain  technical  matters  in  connection  with 
the  oyster  Industry  of  that  state,  which  In- 
vestigation was  made  in  February,  ISBS, 
by  the  United  States  Fish  Conunission 
Steamer  Fish  Hawk.  A  map  was  made  of 
the  area  investigated  In  St.  Bernard  parish, 
and  that  map  is  given  in  the  opening  state- 
ment as  Diagram  No.  4.  Louisiana's  own- 
ership was  clearly  recognized. 

The  General  land  Office  of  the  United 
States  began,  as  early  as  1842,  a  detailed 
surrey  of  the  land  forming  tiie  disputed 
area,  of  which  township  plata  appear  in 
the  record.  The  survey  gave  the  location 
of  Marsh  island.  Half  Moon  or  Grand 
Island,  an  unttamcd  island,  Petit  Pass 
Island,  and  Isle  ft  Pitre,  and  the  sections 
and  townships  comprised  in  these  islands. 
They  were  all  designated  as  being  in  the 
southeastern  land  district  of  Louisiana, 
east  of  the  Mississippi   rirer. 

When,  as  we  have  said,  Louisiana,  in  the 
year  1852.  selected  these  and  other  lands 
within  her  state  limits  as  inuring  to  her 
Dnder  the  swnmp  lard  grants,  the  General 
land  Office,  on  May,  0,  1S52,  recognited  the 


correebiess  of  the  claim  to  the  lands  and 
appTov«d  and  patented  them  to  her  aa  ft 
state.  Mississippi  also  applied  for  the 
land  inuring  to  her  under  the  provision* 
of  those  grants,  and  received  her  swamp 
lands,  but  the  state  never  selected  and  nev> 
er  had  approved  to  her,  aa  is  shown  by  tlw 
bo(^  of  the  state  land  office  of  Mississippi, 
any  of  the  lands  in  the  disputed  area  of  to- 
day; but  it  appeared  that  the  stat«  did 
have  in  her  land  office  books  a  record  of 
the  lands  forming  St.  Joseph's  Island,  which 
lay  immediately  north  of  the  deep-wat«r 
channel,  and  did  not  extend  south  of  that 
channel.  t- 

•The  General  Land  Office  of  the  United* 
States,  in  all  of  tne  maps  it  has  caused  to 
be  made  of  Louisiana  and  Mississippi,  has 
been  consistent  in  its  recognition  of  the 
ownership  by  Louisiana  of  the  disputed 
area.  See  maps  of  Louisiana,  1879,  ISSfl. 
1887,  ISaO;  and  of  Mississippi  In  1890. 

As  before  stated,  in  1S3S  an  engineer  and 
surveyor  made  a  report  and  sketch  of  the 
coast  of  Mississippi,  under  the  authority 
of  that  state.  This  showed  the  territory 
lying  south  of  the  deep-water  chsonel  la 
outline  to  be  a  peninsular  formaUon.  The 
report  referred  to  Horn,  Petit  Bole,  Cat, 
and  Ship  islands  as  belonging  to  IDssia- 
sippi,  all  of  which  are  east  of  the  disputed 
territory;  and  the  territory  southwest  of 
the  deep-water  channel,  or  South  pasa,  waa 
described  as  the  Louisiana  marshee.  Tha 
official  maps  of  Mississippi  recogniced  Lon* 
isiana's  ownership  of  the  disputed  territory. 
The  state  map  of  October  20,  1800,  whieh 
was  approved  by  Qovemor  Humphrey  and 
also  by  Governor  Aleom,  did  this;  and 
other  naps,  aa  the  official  map  of  Missia- 
sippi,  published  under  an  act  of  the  legis- 
lature of  that  state  on  March  8,  ]882t 
Rand  McNally's  sectional  map  of  Missis- 
sippi, eompll^  from  the  records  of  the  o^ 
flee  of  the  surveyor  general  of  the  board  of 
immigration  and  agriculture,  Jackson,  Mis- 
sissippi; and  the  railroad  commissioner^ 
map  of  Mississippi  gave  like  recognition. 
The  only  exception  seems  to  be  a  map  of 
the  railroad  commission,  issued  In  1004, 
two  years  after  this  suit  was  Instituted, 
wherein,  on  the  IS-mile  theory,  Mississippi 
for  the  flrst  time  cartographically  extended 
her  claims  into  the  St.  Bernard,  Louisiana, 
peninsula. 

The  record  contains  much  evidence  of  the 
exercise  by  Loaisiana  of  jurisdiction  over 
the  territory  in  dispute,  and  of  the  general 
recognition  of  it  by  Mississippi  as  belonging 
to  Louisiana.  Apparently  Louisiana  had 
exercised  complete  dnniinion  over  It  from 
1812  with  the  acquiescence  of  Mississippi, 
unless  the  fact  that  the  latter  made  a  gen- 
eral referenoe  to  islands  within  0  leaguea 
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of  Iter  ibon  in  her  Oods  ef  1880  Indicated 
otherwiu.  But  the  evidence  fuls  to  latlsl; 
lu  that  she  attempted  any  plijilcAl  pocaea- 
■ion  or  control  iintU  after  1900.  The  few 
instances  referred  to  ae  showing  that  Mis- 
airaippi  auerted  right*  in  the  disputed  area 
are  of  little  weight  and  rvqulre  no  diseus- 

Our  conelnBlou  ia  that  oompUttnant  i*  mt- 
fltled  to  t)i«  Telief  touj^M. 
DacTM  according!;. 


(201  tr,  8.  H«) 

A.  LESCEGN  ft  SONS  BOFB  OOUFANT. 
App(, 


Tradenark  —  TCdst  ratios  —  ladeflalte- 

aew  of  deacrfptloB.— Tbe  dncrlptlon  a( 
a  trademark  for  wire  rope  aa  "a  r»d  Or 
other  dIttlnctlTelT  colored  atraak  applied 
or  woven  In  ■  wire  rope"  U  " 
to  be  ihe  aabject  at  reflatratfon  nnder  tbi 
act  ot  March  3,  ISei  (21  But.  at  U  I>02, 
chap.  138,  a.  8.  Comp.  Stat.  ISOl,  p.  8401), 
aa  a  ttadCDiark. 


[Nft.  187.] 


APPEAL  from  the  United  States  CIrenIt 
Court  of  Appeals  for  the  Eighth  Ctreult 
to  review  •  decree  afilrmiDg  a  decree  of  tbe 
Circuit  Court  for  the  Eastern  DIstriot  of 
Uiasourl,  austaining  a  demurrer  to,  and  die- 
nfaalng,  •  Mil  to  restrain  the  Infringement 
of  an  alleged  trademark  for  wire  rope.    Af- 

See  same  caaa  below,  S7  G.  a  A.  418,  134 
Fed.  071. 

9  Statement  bf  ^*-  Justice  Btowili 
•  •  This  was  a  bill  Id  equity  brought  tn  the 
elreuit  court  for  the  eastern  district  of  Uis- 
•onri  bj  the  appellant,  a  Miasourl  corpora- 
tion, against  the  appellee,  another  Miwonri 
corporation,  for  the  Infringement  of  a  trade- 
nark  for  wire  rope,  r^stered  under  the  act 
of  Congress  of  March  3,  1881  (21  Stat,  at 
L.  GD2,  chap.  13S,  U.  B.  Comp.  Stat.  1001, 
B.  3401). 

The  bill  alleged  that  the  plaintiff,  tbe  A. 
Lesehen  ft  Sons  Rope  Company,  in  1B88 
had  "adopted  for  Its  use  as  a  trademark  for 
its  highest  and  best  grade  of  wire  rope,  a 
strand  of  a  different  color  from  the  other 
Strands  of  the  rope,  the  antd  trademark  then 
and  now  being  efferted  by  your  orator  by  ' 
painting  one  of  the  strands  ot  the  rope  to 
as  to  make  It  distinctly  unlike  the  other  ' 


strands  of  tb  fbpA;"  that  It  had  eonUnn- 
onsly  used  tbe  trademark  to  the  present 
day:  that  It  had  been  extensively  adre^ 
tised;  that  Its  sale  had  been  very  great,  and 
that  the  company  had  obtained,  December  4, 
1900,  a  registration  of  such  trademark  Ib 
tlie  ofilca  of  the  Commisaioner  of  Patents. 

The  bill  farther  averred  that  early  in  the 
year  1900  the  defendant  company  "com- 
menced to  paint  one  ot  the  strands  of  ita 
wire  rope  so  aa  to  make  it  of  a  distinetlf 
different  color  from  the  other  strand*  of  the 
rope;"  that  on  October  31,  1000,  it  appllod 
to  the  Coromisslooer  of  Patents  for  a  regft- 
tration;  that  the  CommisBioner  declared  an 
interference  with  the  plaintiff,  upon  which  S 
proofs  were  taken,  the  case  fully*  argne^  f* 
and  plaintiff  was  declared  to  be  the  first  to 
adopt  the  trademark ;  that  notwithstanding 
this,  defendant  continued  Its  unlawful  use 
of  this  trademark  with  the  intent  to  de- 
fraud plaintiff,  to  deceive  tbe  public,  and  to 
take  unfair  advantage  of  tbe  demand  for 
plaintiff's  wire  ropes,  and  that  said  mark  ia 
being  used  by  said  defendant  to  make  sales 
of  rope  upon  the  strength  of  plaintiff's 
reputation.  The  bill  further  alleged  the  n*« 
of  the  trademark  by  both  parUea  In  com- 
meroe  brtween  the  United  States  and  for- 
rign  countries. 

Defendant  demurred  on  the  ground  that 
tbe  trademark  act  np  In  the  bill  was  not  S 
lawful  and  valid  trademark.  Tbe  demurrer 
was  sustained,  the  bill  dismissed  (123  Fed. 
149),  and  the  decree  ot  the  circuit  court  af- 
firmed by  the  circuit  court  of  appeala.  C7 
a  C.  A.  418, 134  Fed.  S71. 

Metir*.  MelvUle  CIiBrob,  Hervey  & 
Knight,  J.  C.  Jime»,  and  Qeorga  B.  Knight 
for  appellant 

No  counsel  for  appellee;  ^ 


As  both  parties  are  citizens  of  the  state 
of  Miaaouri,  the  juriadietion  of  the  circuit 
court  can  only  be  sustained  upon  the  theory 
that  the  case  is  one  arising  under  the  Con- 
stitution and  taws  of  the  United  States. 

By  an  act  of  Congress  of  July  S,  1870 
(IS  Stat,  at  L.  198-210,  9  77,  chap.  S3D), 
to  revise  the  statutes  relating  to  patents 
and  copyrights  (Rev.  Stat.  S  4037),  permis- 
sion waa  given  citizens  of  the  United  States 
and  some  othera,  "who  are  entitled  to  the 
exclusive  use  of  any  lawful  trademark,  or 
who  intend  to  adopt  and  use  any  trademark 
for  exclusive  use  within  tbe  United  States," 
to  obtain  rc^istratinn  of  such  trademark  in 
the  Patent  Office;  and  by  act  of  August  14, 
1870  (19  Stat,  at  L.  141,  chap.  274),  a  pun- 
ishment was  provided  for  a  fraudulent  vat 
of  such  trademarks  by  others.     Uut  tn  the 
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S60,  tM*  logUUtlon  itu  d«elftred  to  ba 
eonfltitntlona],  upon  tlie  grorati  th&t  It  was 
IntoidBd  to  embrace  aU  commercs.  Includ- 
ing that  between  dtisen*  of  Ute  tame  atate; 
and  it  was  held  t£at,  U  the  power  of  Con- 
greaa  extended  to  the  registration  of  trade- 
marks at  all.  It  must  be  limited  to  their  use 
in  DOnunerce  with  foreign  nations  and  be- 
tween tbe  several  etatee  ud  with  tlu  Indian 
tribe*. 

Apparently  in  conseqnenM  of  tliis  ded- 
sion.  Congress,  bj  act  of  March  S,  1881  (21 
Btat.  at  L.  502,  chap.  138,  U.  8.  Comp.  StaL 
1901,  p.  3401),  passed  a  new  act,  declaring 
^  th&t  the  "owners  of  trademarka  naed  in  com- 
)<  merce  with  foreign  nations,  or  with  the  In- 
*  dian  tribes,  provided  such  owners  shall  *be 
domiciled  in  the  United  States,  or  located 
in  any  foreign  eonntiy,  or  tribes,  which  by 
treaty,  convention,  or  law  affords  similar 
privileges  to  dtizena  of  the  United  States, 
may  obtain  registration  of  sneh  trademark* 
...  by  causing  to  be  recorded  in  the 
Patent  Office  a  statement  specifying  nam^ 
domieil,  location,  and  citiiensbip  o(  the  par- 
ty applying;  ...  a  description  of  the 
trademark  itself  with  facsimllas  thereof, 
and  a  statement  of  the  mode  In  which  the 
same  is  applied  and  affixed  to  goods,"  etc 
The  r^stration  of  the  trademark  in  quee- 
tim  contains  the  following  deocrlpUon: 

"The  trademark  consists  of  a  reQ  or  other 
distinctively  colored  streak  applied  to  or 
woven  in  »  wire  rope.  The  eolor  of  the 
atre«k  mi^  be  varied  at  will,  so  long  as  it  Is 
distinctive  from  the  color  and  body  of  the 


b  the  streak  of  distiuotlTe  color  prodnoed 
in  or  applied  to  a  wire  rope. 

This  mark  is  usually  applied  by  painting 
one  strand  of  the  wire  rope  a  distinctive 
color,  usually  red." 

It  is  true  that  the  drawing  aanesed  to 
tbe  registration,  a  copy  ot  which  is  here 
given,  aa  well  ■•  Uie  exhibits  furnished. 


eolor  painted  spirallT  lotA  fbs  strand, 
Icngitndlnally  oeross  the  atrand^  or  by  a 
circular  streak  around  the  rope,  was  held 
by  both  courts,  and  we  think  properly,  too 
indeflnlta  to  be  the  subject  of  a  valid  trade-  ^ 
mark.  Certainly  a  trademark  could  not  be  t> 
claimed  of  a  tope,  the*entlre  surface  of  ^ 
nhlch  was  colored;  and  If  color  be  made  the 
essential  feature,  It  should  be  so  defined,  or 
connected  with  some  symbol  or  ciesign,  that 
other  manufacturers  may  know  what  they 
may  safely  do.  Upon  the  plaintiff's  theory, 
«  wire  rope  containing  a  streak  of  any  de- 
s»Tiption  or  of  any  color  would  be  an  is- 
fringement,  and  a  manufacturer  honestly 
desiring  to  distinguish  hie  wire  rope  from 
that  of  the  plaintiff's  by  difference  in  color 
might,  by  adopting  a  white  atreak  running 
along  tbe  length  of  the  rope  across  the 
strands,  And  himself  an  infringer,  when  hia 
i«al  object  may  have  been  to  obtain  a  mark 
which  would  dietiuguish  his  manufactore 
from  that  of  the  plaintiff's.  Even  if  it  were 
conoeded  that  a  person  mlgfit  claim  a  wire 
rope  colored  red  er  white,  or  any  other  color, 
it  would  clearly  be  tto  broad  to  embrace 
all  colors.  So,  although  It  might  be  possi- 
ble to  claim  the  imprint  of  a  colored  figurt 
on  a  wire  rope,  tbe  figure  should  be  eo  d» 
scribed  that  other  manufacturers  would 
know  how  to  avoid  it.  If  the  trademark  b* 
a  colored  streak.  It  should  be,  at  least,  de- 
scribed, and  a  statement  of  the  mode  la 
which  the  same  ii  applied  and  affixed  to  the 
rope;  and  a  trademark  which  may  be  la- 
fringed  by  a  streak  of  any  color,  howsrer 
applied,  is  manifeatly  too  broad. 

It  would  not  aid  plaintiff's  ease  even  If 
It  were  shown  that  it  made  use  of  a  colored 
strand,  and  that  defendant  made  nae  of  a 
strand  similarly  colored,  since  the  trad» 
mark  must  stand  or  tall  In  Its  entire^,  and 
if  the  description  therein  be  too  broad,  It 
cannot  be  sustained  by  showing  that  defend- 
ant imitated  its  color  and  Its  method  of  ap- 
plying It.  Perhaps,  however,  the  defendant 
might  be  liable  nnder  a  bill  f  ramad  upon 


■how  one  of  tbe  strands  colored  fed;  and  If  I  the  theory  that  It  waa  endeavoring  to  JDs- 
the  trademark  were  restricted  to  a  strand  pose  of  its  goods  as  those  of  the  plaintiff, 
thus  colored,  perhaps  It  might  be  sustained;  Whether  mere  color  can  constitute  a  valid 
but  the  description  of  a  colored  streak,  trademark  may  admit  of  doubt  Doubtleas 
which  would  be  answered  by  a  streak  of  any  I  it  may,  if  it  be  Impressed  In  a  particular  da- 
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ai^,  aa  ft  eirel^  aqiuni,  triangle,  ■  erow, 
or  a  «t«r.    But  the  autboritie*  do  not  go  far- 
ther than  this.    In  the  eaoa  of  Be  Earaon'a 
f,  Tntdemark,  L.  R.  3T  Ch.  Div.  112,  in  wtudt 
^  a  trademark  vaa  claimed  for  a  red,  white, 
■  and  blue  label,  in  imitatlon'ot  the  French 
trl-eolor,  for  French  coffee,  it  waa  held  not 
entitled  to  regiatraUon  under  the  English 
•tatnte,  which  requires  ft  trademark  to  be 
dlatinetlve  in  order  to  ba  ralld.    Tbt  court 
remarked  ae  followe: 

"It  it  the  plain  Intention  of  the  act  that, 
where  the  distinction  of  the  mark  dependa 
upon  color,  that  will  not  do.  You  maj 
register  a  mark,  which  ia  otherwise  distine- 
tlve,  in  color,  and  that  girea  yon  the  right 
to  use  it  in  any  oolor  jou  like;  Init  you  can 
not  rc^ster  a  mark  of  which  the  only  dis- 
tinction is  the  use  of  a  color,  because  prao- 
tically,  under  the  t«mis  of  the  act,  that 
would  give  you  a  monopoly  of  all  the  colon 
of  the  rainbow." 

It  is  unnecessary  to  ez|>r«a]  an  oplnltm 
whether,  if  the  trademark  had  been  restrict- 
«d  to  ft  atrand  of  rope  dlstlndiTely  colored, 
it  wonli!  have  been  valid.  Aa  already  ob- 
served, the  claim  la  much  broader  than  this. 
Nor  ear.  we  aasnme  jniisdlction  of  this  eaas 
aa  one  wherein  the  defendant  had  made  use 
of  plaintilTs  device  for  the  purpose  of  de- 
fravUng  the  plaintiff  and  palming  off  Its 
goods  upon  the  public  aa  of  the  plaintiff's 
manufacture.  Our  jurisdiction  depends  sole- 
ly upon  the  question  whether  plaintiff  has 
a  registered  trademark,  valid  under  the  act 
of  Congress,  and,  for  the  reasona  abore 
given,  we  think  it  haa  not 
AfPrattd. 

(241  U.  B.  4D0> 

HENRY  A.  BLAIR  and  Harshall  B.  Samp- 
tell,  as  Receivers  of  the  North  Chicago 
Street  Railroad  Company,  and  James  H. 
Eckels  and  Marahall  E.  Sampsell,  as  R»- 
eeiverfl  of  the  Chicago  Union  Traetion 
Oompany,  Appta., 

dTT  OF  CHICAQO  «t  ol.  (No.  331.) 


NORTH  CHICAQO  CIT?  RAILWAY  OOU- 

PANY.  Appt., 

w. 

HENRY  A.  BLAIR  et  al..  etc.   (No.  8S2.) 

CITY  OF  CHICAQO,  Appf., 
-JOHN  a  PETZER  et  al.,  etc.   (No.  333.) 


HKNBT  A.  BLAIR  and  Marahall  E.  Samp- 
■ell.  aa  Receivers  of  the  West  Chicago 
Street  Railroad  Company,  and  James  E. 
Eckels  and  Marshsll  E.  Sampeell,  as  Re- 


erfnra   of  the   CUeafO  Vniaa  Traetkn 
Oompai^,  AppU., 

CITY  OF  CmCAGO  «f  «!.  (No.  834.) 

OmOAQO   WEST   DIVISION    RAILWAY 
COMPANY,  Appt^ 

V. 

HENRY  A.  BLAIR  et  oL,  eta.   (No.  330.) 

COTY  OF  CHICAGO,  Appt^ 

«. 

JOHN  C.  FETZER  et  al.,  eta.   (No.  S3C) 


dtverac  eltlseiubtp  —  nit 
br  mmmlKMam. — A  New  Zork  coTiwratloS  mar 
briDK  salt  In  a  Fedaial  circuit  eoart  on  thr 
notes  ol  an  Illinois  corporation,  altbongb 
the  treasorar  ot  tbs  latter  eorpocatlon,  to 
whose  order  tbe  notes  were  made  payable, 
and  br  whom  thtj  were,  bafore  detlvcrr,  In- 
dorsed to  the  New  York  corporation,  wbleb 
loaned  tb*  none;  tot  wblcb  the;  were  flnu, 
max  be  a  citlien  or  lUlnoU. 

S.  OOBTtB—jBrlsd lotion  ot  Fedend  «l(^ 
cult  eoBrt — dlvcrss  eltlBeBaklp^^Tba 
motlva  with  which  a  eredltet  Invokes  Um 
Jurisdiction  of  a  Federal  dreolt  court  is  Im- 
nutarial  II  he  baa  a  lostlelable  demand  and 
the  requisite  diversity  of  dtlsentblp  exists.* 

8.  OOBrta— JnrladlatlOM  of  Federal  olp- 
ealt  ao«rt-«BelIlaTr  a<rtioB>— Receiv- 
ers In  poeseaslan  of  street  railway  prop- 
er^ ondsr  a  decree  ot  a  ITederal  clreutt  court 
may,  witb  tbe  adtborlty  of  that  eoart,  maln- 
Ujn  an  ancillary  bill  to  remove  a  cloud  cast 
upon  tbe  title  to  sDCb  property  by  tbe  dain 
of  the  monldpallty  that  the  rl^ta  and  fran. 
ehlaes  of  tbe  street  railway  companies  would 
saplre  on  a  speeilled  date,  and  by  Its  asserted 
purpose  to  tesame  posseuion  or  tbe  atreeU 
on  that  datc^  and  to  resort  to  alt  leisl  means 
to  protect  Its  rigbt*  acalnst  what  It  deemed 
tbe  nnfoanded  claims  of  the  railway  com- 
panies as  to  the  duration  ot  tbelr  franchises. 


rmiam  vaeatlOB^^The  want  Ot  Corporate 
power  to   make  or  accept  certain  leases  et 

street  railway  property  cannot  be  raised  by 
tbe  maalclpallty  In  a  suit  to  whicb  all  the 
corporations  are  parties,  brought  by  tbe  re- 
eetrers,  In  whom  are  vested,  under  the  au- 
thority of  the  eoart,  all  the  rights  and  tren- 
cblsei  of  the  lessor  eorporatlons  wblch  the 
latter  undertook  to  transfer  to  the  lessees. 

8.  atfttateo— vnlldltr-^zpresslon  of  anli- 
leot  Ib  title, — The  mqulrement  of  tbe  Il- 
linois Constltatlon  of  1818  that  no  private 
or  local  law  shall  embrace  more  tban  one 
subject,  which  ihsll  be  expressed  In  tbe  Mtle, 
is  sstlBfled  If  tbe  title  Is  not  made  to  cover 
leglilatloD  IncoQKruons  In  Itself,  and  wbtcb, 
by  no  fair  intcDdment,  can  be  considered  as 
bavIPE  a  necessary  or  proper  connection  with 
such  tltle.t 

•.  Stnet  rallwars  —  francklsc  —  term.— 
Tbe  authority  ol  tbe  city  of  Chicago  under 
III.  acts  of  February  14,  I8DS,  and  Febmary 
21,  ISOl,  to  Bx  tbe  tenns  and  condllloos  upon 
which  the  itreet  railway  companies  chartered 
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br  thon  acta  wtU  •  eorponte  tUh  of  twtaty 

fln  run  ihoald  oeeapy  Itt  vtrvela,  InclaOn 

tba  power  to  flx  tlu  term  of  mcli  oeeniiatlaD. 

T<  Street    r>II*rarB  — •  f rKMOblac  —  tamiv— 

Tba  right  to  lue  Uie  Clileaso  itcMtB  fox 
Kcect  raltwmr  pnriKwei  »u  not  extended  to 
Blntj-nlnt  ruri,  wltbgnt  reference  to  uj 
limitation  u  to  time  llied  br  tbe  mnnlclpsl- 
ttj,  b7  tbe  lUlnoli  BmendBtor;  act  of  Feb- 
nar7  6,  1B06,  wblch  extendi  from  tirent;- 
tn  to  nlnety-DlQc  jeara  tlM  corporate  life 
of  the  street  railway  eompanlet  created  bf 
the  acta  of  February  14,  1859,  and  February 
21,  18SI,  to  eonatnict  and  maintain  itreet 
ralliraye  on  itreeta  dealgnattd  by  the  com- 
inon  council,  npon  termi  and  eondltloni  pre- 
scribed by  «ncb  council,  and  prorldei  that 
any  tranefer  of  "rights  priTlleisa,  or  tran- 
chlaea  twtween  the  corporatlani"  and  all  "con- 
ttaeta,  atlpnlatlona.  leasee,  and  nndertaMngB** 
W  mada  and  amended  between  the  eompanlea 
■nd  the  city,  reepectlcg  the  location,  me,  or 
•xclnslon  of  railways  In  or  npon  the  itreeta, 
or  any  of  them,  of  said  dCy.  shall  be  deemed 
and  held  and  continued  In  force  "durlna  the 
life  hereof  as  If  Incorporated  In  the  earlltr 


S,  BtKtntea  —  eoBBlraetlan  —  levl'IMi** 

VBBt.— A  leglslatlTe  grant  of  apedal  and 
•xelnslTe  prlrllegea  maM  be  made  In  plain 
terma  In  order  to  conray  prlTato  rtghta  In 
respect  to  pnbtlc  property,  and  to  prerent  the 
tntare  control  of  such  priTUegM  la  the  publle 

•.  fltBtntea  —  ajBeadmnt  —  efleet.  —  The 

extended  corporate  life  glyen  by  the  Illinois 
amendatory  act  of  Vtbratrj  6.  186fi,  ta  the 
stroet  railway  corporation  created  by  the  act 
of  February  II,  1859,  |  1,  must  be  read 
Into  the  charter  of  the  atreet  railway  com- 
pany created  by  |  10  of  the  same  act,  and 
InTcsted  by  that  section  with  all  the  grante, 
powers,  prlylleges.  Immunities,  and  franchises 
conferred  upon  the  corporation  by  the  1st 
■ecUon  as  folly  and  effectually  aa  If  Incorpo- 
rated by  a  separate  act. 

10>  Street  -rBlli*B7B  —  fraBOkiae  — ■  terai 
—The  right  to  operate  street  railways  In 
Chicago  under  the  municipal  ordinance  con- 
Drmed  by  111.  acU  of  Febmary  14,  1SG9,  and 
Febmary  6,  180S,  antu  the  city  should  exer- 
cIm  Ite  reserved  right  to  pnrcbaae.  Is  eon- 
lined  to  tbs  EtreeU  designated  tn  the  orlgtoal 
ordinance  and  Id  such  other  later  ordlnaDCCB 
as  Indicate  a  purpose  to  preserre  the  per- 
mission of  the  original  ordinance,  and  doc* 
not,  by  reason  of  the  unity  of  the  street  rail- 
way system,  eitend  to  tbe  rights  of  occu- 
pancy acquired  In  other  streets,  so  as  to  con 
tlnoe  auch  rigbt  until  purchase  Is  made  of 
the  entire  system. 

11.  Street  rallwaya  — (raaehlee  — term. 
i-No  Intention  to  confer  a  right  In  perpetnlty 
to  the  occupancy  of  certain  streets  on  tbe 
west  side  lor  street  railway  purposes  author- 
ised by  tbe  Chicago  ordinance  of  August  IT, 
18B4,  can  be  Interred  from  the  silence  of 
sncfa  ordinance  respecting  tbe  term  of  tbe 
grant.  In  view  of  the  other  ordlnanccH  limit- 
ing grante  tor  tbe  west  side  ayitem  to  twenty- 
flve  years  and  thereafter  until  the  munici- 
pality shonld  eierdse  lU  right  of  purchase. — 
cspedally  since  twenty-flre  years  was  thn 
limit  of  tbe  corporate  lite  of  the  grantee. 

IS.  Street     rallwa.ya  —  f mscMae  — .  term 


— aweeptaaee  ot  aevr  prlvflesee, — Wbat- 
erar  rlghte  and  prlrllegea  Hw  stnet  railway 
companies  had  In  tba  Chicago  streets  onder 
the  compromise  ordinance  of  July  10,  ISS^ 
aa  amended  August  6,  1883,  after  the  expire 
tloa  of  tbe  time  llmltetlon  In  tbe  "power 
ordinances"  of  June  T.  I8S6,  and  March  SO^ 
ISfiS,  were  not  lost  by  the  acceptance  of  tba 
privileges  conferred  by  these  ordinance^ 
which  provided  that  privileges  as  to  tlm% 
after  tbe  expiration  of  the  term  fixed  thersll^ 
were  to  be  governed  by  prior  ordlnancea. 

13.  Statatee— ezpreaaloa  of  anbjeet  ta 
title^^Tbe  declaration  In  tbe  title  ot  tbe 
Tartoni  acts  const!  toting  the  cbarters  of  tba 
Chicago  street  railway  eompanlea,  that  they 
concern  "borae  railways,"  does  not,  becaoae 
of  the  proTlilon  of  the  Illlnola  Conatltntko 
of  1818,  that  no  private  or  local  law  shall 
embrace  mors  than  one  snbjeet,  which  shall 
tie  expressed  in  the  title,  prevent  the  eierdas 
ot  the  power  to  amend,  modify,  or  annol  any 
contracts,  stipulations,  ileeniea,  or  ondar- 
taklngs,  conferred  by  ths  amendatory  act  of 
February  6,  18SC,  upon  the  city  and  the  eom- 
panlea. In  such  manner  as  to  anthorlsa  the 
nse   ot   electricity    or    cable    as    tlie    motive 

14.  Statatea— «Bra«lve  aet-^tleet  of  re- 

peal.-^rhe  effect  of  111.  act  of  Jane  9,  1S9T, 
ratifying  tbe  grante  to  atreet  railway  con^ 
panlea  by  the  proper  publle  offlcers  or  an- 
thorlUea  ot  permlasloo  to  use  cable,  electric, 
or  other  motive  power,  cannot,  aa  to  eoD- 
tracte  In  eilatence  when  enacted,  be  da- 
•troyed  by  anbsequent  repaal. 

15.  Street  ralivvaya  — ezteaalaa  of  raal* 
-^fllelal  oonaeat.— Tbe  abolition,  dnrint 
the  lite  ot  the  atreet  railway  corporation 
created  by  the  Illinois  act  ot  F^ruary  11. 
18S9,  of  the  ofloa  of  mpsrvlsor  In  a  township 
In  Cooli  county,  whose  coBBent,  under  |  8 
ot  that  act,  was  easential  to  the  extension 
ot  ths  street  railway  over  and  along  the 
hlghwaya  of  the  township,  did  not  aothorlas 
sncb  extension  without  ofDcIal  consent. 

le.  street  rallwara— ezteiuloa  af  fraa- 
okiae—coaaeat.— Consent  of  the  hoard  at 
trustees  tor  tbe  town  of  Lake  View.  In  Cook 
county,  which,  under  111.  act  ot  February  IS, 
186D,  waa  to  conalst  ot  tbs  sapervlaora,  as- 
sessors, and  commlBBlonera  of  hlghwaya,  and 
their  successors  In  offlce,  and  waa  empowered 
by  tbe  act  ot  March  B,  1867,  |  T,  to  control 
and  supervise  atreete  and  bigbwaya.  aattefle* 
the  provision  ot  the  act  ot  February  14. 
18GB,  I  e,  requiring  the  conaent  of  tba  M- 
pervlior  to  tbe  extension  ot  the  Chicago  street 
railway  system  Inte  townships  ot  Cook  cona* 


tna — pa<nrer     to 


IT.  Hanlclpnl     corpora 

srant    atreet    railway    fraBebfae^.-Tlie 

power  to  control  streets  and  highways,  con- 
ferred upon  the  board  ot  truBteeS  for  tlk* 
town  ot  Lake  View,  In  Cook  county,  by 
III.  act  ot  March  B,  ISQT,  |  T,  Includes  tba 
right  to  anthorlie  the  use  of  such  sttcete 
and  highways  for  street  railway  purpoaea.  • 
18.  Street  rallivaya  —  fraaclilBe  —  term. 
—The  consent  to  the  extension  ot  the  Chicago 
strest  railway  system  Into  tbe  town  of  laka  ' 
View,  in  Cook  county,  given  by  a 
acting  under  tbe  authority  ot  the 
February  14,  1850.  |  8,  or  by  the  board 
of  truatees  created  by  ths  act  ot  Febmary  I6> 
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1800.  wa  Ml  tfTM  la  perpetalt?,  ilthonsh 
BO  Umt  WM  apcdfleatiT  mentioned,  but  niuit 
ba  deemed  to  eoTtr  only  the  nine  tar 
the  dty  ot  CUcBCO  ta«d  tnutBd  to  the 

t*.  StreM      r*Uw>T—  fraaakUa  — ti 

—A  irant  ot  *.  atreet  mUitat  CnocblM  doei 
Mt,  In  llllDoli,  otend  beroiid  tb«  life  or 
mnnlelpallt?  cwDftrrtnE  It,  where  tbera 
■o  Attempt  to  uika  a  muit  ot  ■  deflnite 
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Arffutd  /anuar^  tl.  It,  IS,  1900,    Dsmfed 
April  C,  1906. 

CBOSS  APPEALS  from  the  Oroilt  Oonrt 
ot  th«  United  Statei  for  the  Northern 
Dlitriet  of  niiooie  to  review  «  decree  grant- 
ing in  part  the  relief  Bought  bj  two  ancil- 
laiy  billa  filed  bj  the  reoeivera  of  the  Chi- 
cago Union  Traction  Company  to  remove  a 
dond  east  upon  the  title  to  street  railway 
property  by  the  attitude  and  eUiniB  of  the 
dly  of  Chicago  with  reference  to  the  dnro- 
tlon  of  the  street  railway  franehiaes.  J£e- 
vntd  and  remanded  for  further  prooeedinga 
in  accordance  with  thia  opinion. 
^      Bee  aane  eoae  below,  132  Ved.  84S, 

•    ■Statement  by  Mr.  Jnatlee  Dayi 

These  are  appeals  from  the  decree  of  the 
dreuit  court  of  the  United  States  for  the 
northern  district  of  Illinois.  The  origii 
the  COMB  dates  from  April  22,  IB03,  when 
the  Guaranty  Trust  Company  of  New  York, 
a  corporation  and  citizen  of  that  state, 
filed  three  suits  in  the  circuit  court  of  tlw 
United  States  for  the  nortbem  district  of 
niinois  against  the  Chicago  Union  Traction 
Company,  the  North  Chicago  Street  Rail- 
road Company,  and  the  West  Chicago  Street 
Bailrood  Company,  corporations  and  citizens 
of  the  state  of  Illinois.  On  the  day  the 
declaration  was  filed  the  general  issue  was 
joined,  the  jury  waived,  and,  upon  trial, 
judgment  was  rendered  against  the  respec- 
tive defendants  tor  S3IS,GQ0.6Q,  C5SG,0S2.B6, 
and  $270,440.  Executions  having  been 
awarded  and  returned  "no  property  found," 
bills  were  filed  by  the  Guaranty  Trust  Com- 
pany, and  receivers  appointed  for  the  prop- 
erty of  each  and  all  ot  thoee  oomponies. 
Under  the  order  ot  the  court  of  July  16, 
1003,  the  receivers  filed  two  andUary  bills, 
one  against  the  city  of  Chicago,  the  Chi- 
cago West  Division  Railway  Company,  the 
Chicago  Union  Traction  Company,  and  the 
West  Chicago  Street  Railroad  Company;  the 
other  against  the  oi^  ot  Chicago,  the  Chi- 
cago Union  Traction  Company,  the  North 
Chicago  Street  Railroad  Company,  and  the 
North  Chicago  City  Railway  Company.  They 
vera  aftarwards  amended  by  leave  of  the 


court.  Thaae  bDIi  stats,  among  other  tldngs 
(havlog  refennoa  now  to  the  west  ddt 
ease),  that,  as  recelvera,  and  under  tlie  onUr 
of  the  court,  the  complainants  were  In  poa- 
session  of  the  system  of  street  railroada) 
that  the  property  induded  the  rights,  prlvl- 
legea,  and  franchises  originally  granted  to 
the  Chicago  West  Division  Railway  Com- 
pany by  the  state  of  Illinois;  that  on  Oe- 
tober  20,  1887,  the  Chicago  Wwt  Division 
Railway  Company  leased  the  property  ta^ 
the  West  Chicago  Street  Railroad  Company  a 
for  the  full  term  of  nine'hundred  and  nine-  * 
ty-nine  years;  that  on  June  I,  1889,  that 
company  transferred  and  conveyed  to  the 
Chicago  Union  Traction  Company  oU  ita 
property,  franchises,  and  rights,  which  wer* 
taken  possession  ot  by  that  company  and 
were  possessed  and  enjoyed  by  It  with  ths 
consent  of  the  dty  council,  until  the  ap- 
pointment of  complainants  aa  receivers  t  that 
since  the  appointment  th^  have  betm  di> 
rected  by  the  court  to  make  expenditures 
of  about  CCSO.OOO  in  procuring  new  equip* 
ment;  tor  that  purpose  it  was  necessai; 
to  issue  receiver's  certificates  to  borrow 
money,  which  they  alleged  th^  were  unable 
to  do,  Ijeeause  of  the  hostile  acta  of  the  dty 
of  Chicago,  Its  mayor,  Ito  ooundl  oommitteM 
and  representatives,  which  amounted  to  an 
Impairment  of  tlie  contract  rights  and  fnuf 
chisea  secured  to  the  complainants  and 
granted  by  the  acts  of  the  general  assembly 
of  Illinois,  passed  Felmiaiy  14,  1SG9,  oad 
February  S,  1860.  They  reedved  a  noties 
from  the  superintendent  ef  streets,  doted 
July  10,  1903,  addressed  to  them  aa  receive 
ers,  and  stating  that  all  permits  issued  to 
the  Obieago  Union  Traction  Company  to  do 
work  and  make  repairs  upon  the  streeti^ 
alleys,  or  public  places  In  the  dty  of  Chleo- 

rere  to  be  revoked  on  July  30,  1S03,* 
The  bill  sets  out  a  large  number  of  ordi- 
nances of  the  ci^  and  acts  of  the  stata 
of  Illinois,  under  which  acts.  It  was  alleged, 
privileges  and  franchises  were  granted  ob 
fifty-six  ot  the  streets  of  the  dty,  for  the 
period  ot  nlne^-uine  years  from  February 
14,  136S. 

It  is  averred  that  the  dty  denies  any  oon- 
troct  right  with  the  complainants  under  and 
by  virtue  of  Uis  said  laws  and  ordinaneea, 
and,  for  the  purpose  ot  coercing  the  rail* 
road  compauia  to  surrender  their  fran- 
chisee, received  from  the  state,  asserts  and 
doims  that  the  act  ot  1805  Is  oneonstitu- 
tional  and  void;  that,  if  valid,  it  only  oper- 
ates to  the  extent  of  such  lines  as  were 
authorized  and  consented  to  before  its  pas- 

;  UiM,t,  It  valid,  the  railroads  could  only 
operate  their  lines  by  animal  power;  that 
by  force  of  the  ordinance  of  July  30,  1S83, 
tha  right  to  operate  lines  constructed  prior 
thereto  was  absolutdy  limited  to  July  30, 
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•  1903,  and  that  thereafter  the  railroad' 
pany  would  be  a  treBpasaer  upon  the  streets 
of  the  dtf;  that,  by  messages  and  official 
declarations  of  the  mayor  and  council  of 
th«  defecdant  city,  it  was  giren  out  that, 
unless  the  raUroad  company  would  surren- 
der ita  franohisea  and  rights  to  occupy  the 
streets  of  the  city,  the  city  would  oust  the 
railroad  company  therefrom  and  pass 
ordinance  granting  the  right  to  operate 
•treet  railwaya  upon  the  atreete  now  o»- 
capied  by  the  railroad  company,  to  other 
persons  or  eorporationa.  That  unleu 
injunction  is  granted,  the  city  will,  after 
July  30,  1903,  proceed,  by  declaration  of 
forfeiture  or  otherwise,  to  interfere  with 
and  prevent  the  oocapation  and  enjoyment 
of  the  ftfty-six  railway  routes  described  In 
the  bill.  That  as  to  the  street  railroads 
where  ordinances  prorided  for  possession  un- 
til the  dtj  shall  purchase  the  lines,  the 
titj  has  never  made  an  offer  to  puroliaae, 
and  seeks  to  foroe  a  mrrander  of  the  fran- 
ehises  and  priTilegea,  and  to  oompd  the  rail- 
road eompany  to  accept  a  twenty  yesmt' 
lioense,  at  an  oppressive  and  ruinous  annual 
itntal  That  it  the  claim  and  contontions  of 
tlie  city  are  sustained,  the  entire  ^st«m  of 
the  railroad  company  vrill  be  destroyed  and 
Its  charter  rights  illegally  eonflscatad. 

The  prayer  for  relief  is  that  the  Clilcago 
Weet  Division  Hallway  Company  be  decreed 
to  be  vested  by  the  state  of  lUinois  with 
the  franchises  and  right  to  own,  maintain, 
utd  oporat*  flfty-slz  street  railway  rontea, 
described  in  the  bill,  untU  ISSO,  and  until 
such  time  thereafter  as  the  city  shall  pur- 
ehasa  the  lines  and  pay  for  them  in  cash  at 
their  then  appraised  value,  acoording  to  the 
terms  of  the  ordinance  contract;  that  it  be 

•  decreed  that  the  claim  of  Uie  dty  of  Cbioago 
that  the  rlghte  of  the  companies  will  ex- 
pire m  July  30,  1903,  impairs  the  obliga- 
UoD  of  the  ohart«r  aubaisting  between  the 
atata  of  Illinois  and  Uie  eaid  companies, 
and  constitutes  an  unlawful  taking  of  the 
tights  and  proper^  of  the  company  with- 
out compensation,  and  an  unlawful  inter- 
ferenoe  with  the  property  in  the  custody  of 
the  court;  that  the  charter  rigbte  of  the 
eompaniee  to  maintain,  operata,  and  enjoy 

e  the  lines  described  in  the  bill  until  tiie 
•  year  1960,  and  thereafter  until  the  d^  pur- 
chases  the  sama,  be  established  and  quieted 
■a  against  the  boatlla  olalma  of  the  dly, 
and  that  auoh  elaima  be  declared  and  de- 
creed nnoonstitutlonal,  contrary  to  law,  and 
exist  aa  eloods  upon  the  title  of  the  aom- 
paay,  and  for  a  perpetual  injunction  against 
the  dty  from  asserting  the  dalma  afore- 
said, or  interfering  with  tha  poaaeasion,  oe- 
•npation,  and  anjtqrment  of  the  railroad's 
popar^t  MOgft  in  tha  propv  nardaa  of 


ite  police  power,  until  the  lawful  determl- 
nation  of  the  charter  rights. 

The  bill  in  the  North  Chicago  case  la 
substantially  the  same.  It  avers  that  the 
property  vested  In  the  receivers  in  the  north 
division  of  the  city  is  about  100  miles  of 
street  railroad  and  the  franchises  and  privi- 
leges thereunto  belonging;  that  On  May  24, 
1SS6,  the  North  Chicago  City  Railway  Com- 
pany leased  to  the  North  Chicago  Street 
Railroad  Company  for  the  term  of  nine  hun- 
dred and  ninety-nine  years  all  its  property, 
franchises,  and  righte,  except  the  right  to 
exist  as  a  oorporation.  That  on  June  1, 
ISB9,  the  North  Chicago  Street  Railroad 
Company  leased  and  oonveyod  tha  property, 
for  ths  full  lite  of  the  lessor  corporation, 
to  the  Chicago  Union  Traction  Company; 
that  the  traction  company  entered  into  pos- 
session of  the  proper^  and  continued  to  uaa 
the  same  until  ths  appointment  of  the  »• 
caivara  named  therein. 

The  dty  answered  and  set  up,  among  other 
things,  that  the  suite  wherein  tlM  receivera 
were  appointed  were  ooUuiive  and  in  pur- 
suance of  a  scheme  concocted  by  the  West 
Chicago  Street  Railroad  Ccnnpany,  the  NortK 
Chicago  Street  Railroad  Company,  the  Chi- 
cago Union  Traction  Company,  and  tiie  Ooai^ 
anty  ft  Trust  Company  of  New  York  for  th* 
pnrpose  of  conferring  Jurisdiction  upon  tiM 
oircnit  court  of  the  United  States  on  tha 
ground  of  diverse  citizenship ;  that  the  Guar- 
an^  Trust  Company  was  not  a  bona  fida 
owner  of  ths  Judgment  upon  which  the  suita 
were  brought;  and  that  the  ettdences  of  In- 
debtedness upon  which  that  company 
bronght  suit  and  obtained  Judgment  aa  a 
eoloiable  basis  for  the  allowance  of  credit- 
or's bills  and  appointment  of  receivers  werae 
not  in  fact  owned  by  the 'Guaranty  Trust? 
Company,  but  were  owned  by  divers  persona 
and  corporations  of  the  state  of  Illinois. 

The  dty  denies  tiiat  tlia  dt;  ooundl  passed 
any  ordinanoa  or  resolutions  that  constitute 
impairment  of  the  oontraet  righte  of  the 
complainants,  grantod  under  tha  aete  of  tha 
general  assembly  of  the  state  of  Illlnoia, 
February  14,  1669,  and  February  6,  1S06, 
or  the  ordinances  of  the  dty,  and  denies 
that  It  has  ever  threatened  interference  with 
any  lawful  rights,  franchisea,  or  privileges 
held  1^  ths  oomplalnsnts.  It  admite  that 
ite  superintendent  of  streete  sent  a  written 
notice  to  the  eomplainonts,  aa  allied  In  tha 
bill,  but  without  anthoritj  from  the  dsfend- 
ant,  and  that  on  Jnly  Bl,  ISOS,  tha  aoaie 

la  rsselndad  and  raeolled. 

The  answar  than  aata  up  tha  dalma  of 
the  dty  aonoeming  tha  legtslaUva  acta  and 
ordfnaneca  pleaded  la  tin  bOl,  admlta  tha 
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in;;  the  mitroad  eotopalliM  irith  a  fraoclilM 
from  tlie  state,  to  maintain  and  operate  the 
efstem  of  railroada  for  nlne^-nine  jeara, 
and  avers  tliat  the  rights  under  certain  of 
the  ordinance!  Kt  up  in  the  bill  expir*  on 
Jul;  30,  ie03.  Defendant  deniea  that  it 
unlawfully  or  oppreaaiTel;  injured  the  law- 
ful right*  of  the  oompanj;  admit*  that  H 
has  contended  and  now  eontenda  that  the 
alleged  act  of  1S6S  la  unconstitutional  and 
void  as  construed  bj  the  oompany ;  that  the 
•aid  act,  when  properly  eonatrued,  did  not 
operate  to  extend  tbe  duration  of  tjme  be- 
yond that  flxed  in  various  ordinances  respeo- 
tively  relating  to  said  linea;  that  tbe  aatd 
companies  have  no  right  to  operat«  street 
railway  lines  by  other  than  animal  power; 
and  that  the  time  for  operation  of  certain 
of  the  linea  existing  under  ordinances  passed 
prior  to  July  SO,  18S3,  expired  on  July  30, 
IS03,  by  reason  of  tbe  time  limits  preicribed 
in  said  ordinances,  as  extended  by  tbe  ordi- 
nance of  July  30,  1883,  and  by  reaaon  of  the 
limitation  in  tbe  power  of  tbe  city  by  tbe 
elty  and  vHIage  law  of  ths  state  of  Illinois, 
passed  July  1,  1872.  It  avers  that  it  lias 
enever  claimed  or  asserted  that  the  time  for 
•  tbe  operation  of  lines  cons tmcted  •under  or- 
dlnaneea  paaied  prior  to  July  30,  1883,  ab- 
•olutely  ceased  and  determined,  but,  on  the 
eontrary,  has  reo^ized  and  conceded  the 
existence  of  the  purchase  clause  oontained 
In  oertaln  of  said  ordinanoei  aa  affecting 
the  tima  limitations  tberrin,  and  haa  «»• 
deavored  to  procure  proper  flscal  legislation 
hj  the  general  assembly  of  tbe  state,  whldk 
would  enable  the  dty  to  avail  itself  of  said 
ordinanoe  provisions  with  rsferenoa  to  pur- 
diase,  and  haa  fraquently  proposed  and  d»- 
■ired  n^otiatlona  witb  On  companies  to 
provide  new  ordinances  for  tbe  purchase 
by  the  defendant  of  tbe  tangible  prop- 
erty of  said  oompaniei.  The  answer  denira 
the  allq^tiiHiB  of  the  billa  as  to  unlawful 
threats  and  compulsions,  but  admits  that 
It  does  intend  to  enforce  Ita  rights  in  its 
streets  against  the  unlawful  daims  of  the 
companies,  and  admits  that,  unless  re- 
strained by  injunction,  it  will  proceed  by 
every  proper  and  lawful  method  to  enforce 
Its  rights  in  its  streets  as  set  up  in  the 
answer,  and  to  procure  necessary  street  rail- 
way facilities  for  tha  dtixens  of  Chicago, 
and  to  prevent  the  companies  from  unlawful 
usurpation  of  rights  In  the  streets  or  from 
continuing  to  occupy  tbe  same  after  the 
right  so  to  do  haa  ceased  and  determined. 
It  admits  that  aa  early  as  1883  a  serious 
difference  as  to  the  nature  and  extent  of 
the  i^al  and  contract  rights  of  the  street 
railway  companies  in  certain  of  the  streets 
of  the  dty  arose  between  the  companies  and 
defendant.  It  sets  up  tbe  messages  of  tbe 
mayor  and  eopic*  of  tbe  various  resolutions 


of  ths  eoundl  with  regard  to  opening  nego- 
tiatious  with  ths  eompanlea  for  the  ascer- 
tainment of  their  rights  and  those  of  the 
d^. 

Tha  eaae  having  been  tried,  the  drcult 
court  rendered  a  decree  holding  that  the 
legisUUve  acta  of  ISS9,  IBBl,  and  laes  con- 
stituted a  grant  to  ths  companies  to  naa 
tbe  streets  of  the  dty  to  be  designated  hy 
the  council,  but  that  the  franchise  to  use 
the  streets  was  a  grant  from  the  state; 
that  the  acta  of  18B8,  1881,  as  amended  la 
18SS,  extended  the  franchises  of  the  com- 
panies for  nine^-nlne  years,  the  extended 
life  of  the  corporation;  that  the  Constitu' 
tion  of  niinois  of  1870  prohibited  the  fur-^ 
ther  creation  of  corporations  by  special  laws,  S 
and*decreed  that  the  general  assembly  should  ■ 
not  grant  the  right  to  construct  any  street 
railways  in  the  dty  without  acquiring  the 
consent  of  the  local  authorities  then  having 
control  over  tbe  streets;  that  the  cities  and 
villages  act  of  1872  empowered  dties  organ- 
ized under  that  act  to  permit,  regulate,  or 
prohibit  the  looatlng,  laying,  or  construct- 
ing of  trades  of  horse  railroads  in  any 
street,  alley,  or  public  place,  but  such  pw- 
mission  was  limited  to  a  period  not  to  ax- 
ceed  twenty  years;  that  the  acts  of  I8St, 
180],  aa  amended  in  1860,  did  not  oonaU- 
tute  a  grant  by  the  legislature  of  streets 
which  were  autfaoriced  to  be  used  and  oe- 
cupied  by  tbe  dty  after  It  adopted  and 
elected  to  be  governed  1^  tha  d^  and 
village  aet,  and  that  after  date  of  May  S, 
1875,  aa  to  such  streets,  the  street  rail- 
way companies'  rights  wen  regulated  I^ 
tlie  dty  ordinances  affecting  tbe  same;  that 
the  aet  <rf  18S9,  under  the  lOtb  aeettcm  of 
which  tbe  North  Cbioago  City  Railway  Com- 
pany was  incorporated,  amended  by  the  not 
of  Febmarr  21.  ISOS,  extended  the  Ufe  of 
the  corporation  for  ninefy-nlne  yeara;  and 
held  that  aald  amendmait  applieid  not  only 
to  tbe  Chicago  City  Railway  Company,  but 
as  well  to  the  rights  conferred  by  the  net 
of  1859  on  tbe  North  Chieago  Qty  Rail- 
way Company.  The  caae  is  reported  in  132 
Fed.  848. 

Pertlnoit  parts  of  the  ordinance  of  Au- 
gust IS,  18G8,  the  acta  of  February  14,  1830, 
February  21,  1801,  and  February  0,  1886, 
are  given  In  the  margin-t 


t Ordinance  at  Anfost   16,   I8B8. 
An  Ordlaanee  Aathoriilns  tbe  ConatrnctloD  and 

Operation  of  Certain  Horse  Ballwajra  In  tbe 

Btreets  of  tbe  Clt7  of  Chleaco  (Passed  Ao- 

cast  16,  1868). 

Bt  U  ordatned  by  tA«  eemwum  omiaott  ef  Iht 
oily  of  OMcago; 

Section  1.  That  tbere  Is  taerebr  cranted  to 
Henrj  Foller,  Franklin  Parmalee,  and  Uber^ 
Btsslow,  and  such  other  persons  sa  ma;  here- 
after liecoDM  associated  wltb  tham,  and  to  their 
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Uestn.  BnklMAvd  ToUui  Johs  B. 
KUler,  gtihn  G.  f  ahuion,  John  P.  Wil- 
•on,  tToAn  J.  Herriek,  JMCph  B.  Auerbaah, 
fredirio  D.  IfoITanMy,  uid  W.  W.  Our- 
J«Sf  for  tha  receiver*  uid  rallwKj  comp»- 

Meitra.   Clnxvaem   8.    Davrow,    Glenn 
Edwftrd  Plnmlb,  EAc"  Bronson  Tol- 
man,  and  JamM  Batitilton  Letoi*  tot  the 
f,*ity  of  Chicago. 

•   *  Ur.  JuBtice  SkT  ddivered  tlie  opinion  of 
the  conrtr 

Hie  Jurisdiction  of  Ue  eireult  mnrt 
to  render  the  orlgtnal  judgmenta  igainst 
the  eompanieB  uid  to  maintain  the  ancll- 
IE17  bill  is  challenged  at  the  outset.  TheM 
objeotlons  require  notice  b«fora  considering 


the  eontroTCTEr  upon  Ita  merits.  It  la  in- 
dited that  the  circuit  court  hod  no  Juri»> 
diction  to  render  the  Judgments  at  law 
because  of  the  provisions  of  the  act  ol 
August  13,  18S8  {SS  SUt.  at  L.  433,  434. 
chap.  8SS,  U.  S.  Comp.  SUt.  1901,  p.  SOS), 
providing  that  no  circuit  court  shall  hava 
cogniiance  of  anj  snit  tc  recover  tha 
contents  of  any  promiMor;  not«  In  favor  of 
anj  assignee  or  aQhsequent  holder  If  snch 
Instrument  be  payable  tc  bearer,  tuileaa 
such  suit  might  have  been  prosecuted  in 
such  court  to  recover,  if  an  assignment  or 
transfer  had  not  been  made.  Am  the  notes 
were  made  pajable  to  the  order  of  'Warfc- 
ham  B.  Orde,  Treas.,"  and  there  is  no  al- 
legation  that  Orde  was  not  a  citizen  of 
the  stat«  of  lUlnois,  of  which  aUta  the  da- 


sloD  end  antnarltr  and  consent  oI  On  eaaaoa 

coanell  to  lar  a  sinsle  or  double  track  for  a 

rail  war,    wlcb    all    oecesaary    aod    convenlei 

tracks  tar  tnm-oats,  side  tracks,  and  switches, 

In  and  along  ttie  eonrae  of  certain  streets  at 

the  dtr  of  Chicago  berelosfter  mentioned. 

Hto  operate  lallwar  car*  and  earrlagai  thereon 

Jin   tba   manner,  and  tor  the   thus,   and   upon 

•  the  coodltlons  berelnatter  preKrIbed  ;  provided. 

that  said   trsck>  iball  not  be  laid  within   13 

feet  of  tbe  slden-slkB  upon  an;  of  the  atreeta. 

Sec  2.  That  said  parties  are  bereb;  antbor- 
Isad  to  IST  a  ilDgle  or  double  track  lor  a 
railway  In  and  along  the  coum  ol  tbe  lollowlng 
streets  In  satd  dtr,  and  extending  tbe  same 
as  follows:  Commencing  on  State  itreet,  at 
tbe  soatb  ilde  of  Lake  street ;  thence  eontb 
to  the  ptesent  clt7  limits.  Also,  commenetiig 
on  8tst«  street  at  tbe  Junction  of  Blnggold 
place;  tbence  on  Blnggold  place  to  Cottage 
Qrove  avenae,  thence  on  Cottage  Qiove  arena* 
to  tbe  preeent  limits  ol  tbe  dtr  or  Chicago. 
Also,  commencing  on  Btate  street,  at  the  Jnnc- 
tlon  of  tbe  Areber  road ;  thence  along  the 
said  Arcber  road  to  tbe  present  limits  of  the 
dtj.  Also,  commencing  on  State  street,  at  tbe 
Intersection  ol  Madison  street,  and  extending 
west  along  said  Uadlson  etrcet  to  tbe  present 
dtr  limits. 

e«e,  3.  The  cars  to  be  nsed  upon  said  tracks 
shall  be  operated  with  animal  power  onlr ;  and 
said  rallwsri  shall  not  connect  with  anr  otber 
railroad  on  which  other  power  la  nud,  and  no 
rallwar  car  or  carriage  used  npoo  anr  olber 
railroad  In  this  state  shall  be  used  ot  paised 
upon  said  tracks 

Sec  4.  Tbe  satd  tracks  and  rallwsrs  shsll 
be  n*ed  tor  no  other  parpoie  tbaa  to  transport 
paaseogera  and  their  ordlnarr  bBSgage,  and 
the  cars  or  carrlsges  nsed  tor  that  parpose 
ibsll  be  oC  the  beat  etrle  snd  class  In  use 
OD  aucb  railway*.  The  common  council  shall 
bare  power  at  all  time*  to  make  aocb  reguls- 
tlons  BS  to  the  rate  cf  speed  and  Urns  of 
ronnlng  said  car*  or  carriages  as  tbe  public 
safely  and  convenience  ma;  require. 

Sec  6.  Tbe  tracks  ot  aald  raUwajs  shall  not 
be  elevated  above  the  surface  of  the  streot ; 
shall  be  laid  with  modem  Improved  rails,  Hud 
ehall  be  bo  laid  that  carriage*  and  otber  re- 
talde*  can  easllr  and  treelj  cross  ssld  trseks 
at  anj  and  all  points,  and  In  anr  and  all 
directions,  without  obstractlon. 

Sec   6.  The    rate   ot  tare   tor  anr   distance 


T.  Th*  *atd  parties,  their  aaaoelate*  and 
II  pay  one  third  of  tbe  cost  of 

grading,  psvlng,  mscadamlsing  Oiling,  or  plank- 
ing on  tbe  street*  or  part*  of  atreeta  on  which 
they  sbatl  eooetraet  their  *ald  rallwar*.  and 
In  the  respects  Isat  menllaned  shall  keep  sDch 
portion  of  tbeir  respecUv*  street*  a*  aball  be 
occupied  by  their  *sld  rsllways.  or  either  of 
them.  In  good  repair  aod  condition  during  the 
whole  time  that  tbe  privileges  hereby  granted 
to  the  said  parties  shall  extend.  In  accordance 
with  whatever  orders  may  be  pissed  In  that 
behalf  by  the  common  council  of  the  ssld  dtr 
of  Chicago;  and  said  partus  ihatl  be  lUUe 
tor  all  legal  or  conaequectlal  damage*  which  a 
may  be  eiutalned  by  any  peraon  by  leaaon  o(  j 
tbe*CBrelesaDe*a.  neglect,  or  mlacooduct  ot  any  ? 
agent  or  servant  of  ssld  partlea.  In  tbe  course 
of  their  emplorment  In  the  conatmctlon  or  the 
a*e  at  the  said  tracks  or  rallwaya  and  said 
partita  shall  moreovsc  pay  to  the  property 
owoera  on  any  *treet  so  used  br  them  aa 
aforesaid  for  their  said  railways,  which  hsiv 
since  the  let  day  of  Jsnuary,  A.  D.  ISSS,  been 
paved,  macadamlied.  or  planked,  and  at  anr 
time  between  ssld  dste  last  mentioned  snd  the 
time  of  going  Into  tbe  occapatloo  ot  either  ot 
■aid  respective  atreeta  with  tbe  said  rallwsy 
by  said  psrtles.  tbelt  aaaoclates  or  aucceasor^ 
may  be  paved,  mseadsmlied.  or  planked,  ons 
third  of  the  reasonable  coat  snd  expense  there- 
of so  paid  by  said  property  owners,  respectively. 
Sec.  8.  The  rights  snd  privileges  granted  te 
said  parties  by  virtue  ot  this  ordlnsnce  shall 
be  forfeited  to  the  city  of  Chicago  unless  tha 
construction  of  One  of  ssld  railways  shall  b* 
commenced  on  or  before  the  1st  day  of  Novem- 
ber. L  ti.  IBS8 ;  and  unles*  tbe  eald  railway 
commencing  on  the  south  side  of  Lake  street 
and  extending  to  Ringgold  place  shall  be  tuUr 
completed  and  ready  for  oae  on  or  before  me 
15th  day  of  October,  a.  ■>.  I8G9 ;  and  tbe  Madi- 
son street  railway,  commencing  at  tbe  Int*^ 
aectlon  of  State  street,  and  running  on  lald 
Uadlson  street  to  the  city  limits,  completed 
and  ready  for  aae  on  or  before  the  IStb  day  ot 
October,  a.  D.  ISBO;  and  said  railway  from 
Ringgold  place  to  Cottage  Orove  Bvenue,  and 
along  tbe  «aoia  to  tbe  city  limits,  by  the  1st 
day  of  January,  a.  o.  ISGl,  and  all  the  t» 
malnlDg  rsJIwars  hereinbefore  mentioned,  00  or 
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fnidint  eompaalM  wsra  eorporfttiona  uid 
eltiienB,  it  !■  iiislBt«d  that  the  juriBdictlon 
muat  fail,  under  the  provisions  ol  the  stat- 
■W  ute  just  referred  to.  AsBuming,  without 
?  deciding,  that  this*questioD  could  be  raised 
by  way  of  defense  to  the  ancillary  bill,  we 
think  th«  objection  must  fail,  for,  under 
tlw  aJIegations  of  the  declaration,  the 
money  was  furnished  directly  to  the  de- 
fendants by  the  Quaranty  Trust  Company, 
and  that  company  was  the  first  taker  of  the 
notes.  In  Falk  v.  Moebt,  127  U.  S.  597,  32 
L.  ed.  Seo,  8  Sup.  Ct.  Kep.  1310,  it  was 
held  that  notes  made  in  this  form,  pay- 
able to  the  treasurer.  Indorsed  before  de- 
livery by  him,  are  the  notes  of  the  company. 
And  when  It  appears  that  the  tndorser 
fs  not  In  fact  an  assignee  of  the  paper. 


floit  may  be  brongbt  la  «  Federal  ooiart 
by  ■  holder  having  the  requisite-  diverM 
eitiienship,  notwithstanding  the  indorser 
might  have  been  a  citizen  of  the  same  state 
with  the  defendant.  Holmes  v.  Goldsmith, 
147  U.  8.  150,  37  L.  ed.  118,  13  Sup.  Ct.  Rep. 
288. 

It  Is  further  argued  that  the  entire  pro- 
ceedings were  fraudulent  and  collusive; 
that  no  money  was  in  fact  loaned,  and  that 
they  were  the  result  of  a  conspiracy  be- 
tween corporations  of  Illinois,  to  obtain 
the  Jurisdiction  of  the  Federal  court,  and 
its  decision  on  the  controverted  rights  of 
the  parties  under  the  statutes  of  the  state. 
We  have  examined  the  supplemental  records 
submitted  since  the  argument  in  this  court, 
on  this  branch  of  the  case,  and  think  the 


before  the  1st  lUy  ol  Janaarr,  a.  o,  1B03,  thi 
said  rallwafs,  tosether  wltb  all  Improvemeats 
made  apon  the  (ame.  shall  be  forfeited  to  saJd 
eltr  of  Chicago,  unless  the  common  council  at 
•aid  eltr  shall  grant  to  uld  parties  s  fnrther 
sxtenaion  of  time :  provided,  that  If  aald  partita 
an  delaj^d  by  the  order  or  tolanetlon  of  any 
eonrt.  the  time  of  such  delaj  shall  be  eiclndKl, 
and  the  laoie  time,  In  addition  to  the  periods 
above  prescribed,  >ba!I  be  allowed  (or  the  com- 
pletion ol  said  railways  as  that  durbif  which 
they  may  be  so  delayed. 

Sec  9.  ir  the  said  parttM,  tbeir  assoelatea 
•r  mccessors,  shall  hereafter  become  Ineorpo. 
rated,  the  rlgbts  and  prlvlleies  scanted  to  them 
ItT  virtue  of  this  ordinance  shall  extend  to  such 
corporation  for  the  time  and  upon  the  cod- 
dltlons  herein  prencribed,  and  when  snch  act 
ml  Incorporation  shall  have  been  obtained, 
■uch  corporation  ahall  have  all  the  rights  and 
priTlIese*  hereby  granted  as  the  snccesion  of 
said  parties,  wlthoot  farther  action  of  the  com- 
mon connelL 

See.  10.  The  right  to  operate  said  railways 

shall   extend   to  the   fall   time   of   twenty-Bve 

years  from  the  passage  hereof,  and  at  the  ex- 

plratloD    of   said    time   the   partlea   operaMog 

nsald  railways  shall  be  entitled  to  enjoy  all  of 

Jseld  privileges  until  the  common  coddcII  shall 

•  elect,  by  order  tor  that'parpose,   to   purchase 

said   tracks  of   said  railways,   cars,   carriages, 

station  houses,  station  BTaundi,  depot  grounds, 

furniture,   and   Implements  of  every   kind   end 

description,  used  In  the  conalruetloa  or  opera- 

tloD  Of  said  railways,  or  any  of  the  apporte- 

nances  to  and  about  the  ssme,  and  pay  for  the 

same   In    the   manner   hereinafter   mentioned. 

Bee.  11.  Such  order  Aall  fli  the  time  when 
said  city  of  Chicago  will  take  SDcb  nllwaye 
and  other  property  before  mentioned,  wblch 
ahall  not  be  less  thso  six  months  after  the 
paesBEe  of  said  order,  and  at  the  time  of  taking 
aald  rallwaya  and  other  property  before  men- 
Uooed  the  city  of  Chicago  shall  pay  to  the 
partlea  operating  the  same  a  sum  of  mooey,  to 
be  ascertained  by  three  eommlss  loners,  to  be 
appointed  for  that  parpose,  as  follow* :  One 
to  be  chosen  from  the  dislnlereated  freeholders 
ol  Cook  county  by  the  said  commoD  coulcU,  oue 
In  like  manher  by  the  said  parties,  their  as- 
sociates and  successors,  and  the  two  persona 
so  chosen  to  choose  the  third  from  said  free- 


board ol  water  commissioners  and  eeweraga 
commlnloners,  or  other  eorporatlona,  are  not 
to  be  Impaired  or  affected  by  this  ordlnanost 
but  the  rights  sod  privileges  hereby  granted  are 
subject  thereto. 

Sec  13.  The  Said  Henry  Filter,  Franklin 
Parmalee.  and  Liberty  Bigelow  shall  enter  Into 
a  good  and  anlBetent  bond  with  the  city  of  Chl> 
cago.  In  the  penal  snm  of  t^B.OOO,  for  the 
faithful  performance  of  all  the  terms  and  con- 
ditions herein  contained  la  this  ordinance,  and 
tbat  said  railways  herein  mentioned  shall  be 
completed  at  tbe  times  and  manner  bereln 
stated,  unless  delayed  by  the  order  or  ln]UDO- 
tlon  of  some  court  bavlog  Jorlsdlctlon  of  such 
matters  from  so  completing  tbe  tame,  and, 
until  such  bond  shall  be  so  eiecoted  by  said 
partlee,  this  ordinance  shstl  have  no  force  or 
effect  whatever. 

Elee.  14.  All  ordinances  or  parts  of  ordinances 
beretofore  passed  respecting  the  sub]ect-ma&' 
ter  of  tbia  ordinance  (eicept  to  which  tbla  is 
an  amendment),  or  In  conflict  with  this  ordl- 
nanee  or  that  to  which  tbe  same  Is  en  amen^ 
ment,  are  hereby  repealed. 

Act  of  Pebruary  14,  IBBO. 


Section  1.  B»  11  macted  bv  th*  people  of  the 
t(a(e  o/  intnoit,  npreimttd  In  tht  general  at- 
lemblv.  That  Franklin  Parmalee,  Liberty  Bige- 
low, Henry  Fuller,  and  David  A.  Gage  and  their 
successors  be  and  they  are  hereby  created  and 
constituted  a  body  corporate  and  politic  by  tbs^ 
name  of  the  Chicago  City  Railway  Company  ^ 
for  the  term  of  tweoty-llve  years,  with'all  tbe* 
power*  and  authority  Incident  to  corporations 
for  the  purposes  hereinafter  mentlooed. 

fiec.  2.  The  said  corporation  1*  hereby  aa- 
thortted  and  empowered  to  coostruct.  maintain, 
and  operate  a  single  or  double  track  railway. 
with  all  necessary  and  convenient  tracks  for 
turn-outs,  side  tracks,  and  appendages  In  the 
city  of  Chicago,  and  in.  on,  over,  and  along 
■ucb  *treet  or  streets,  highway  or  highways, 
bridge  or  bridges,  river  or  rivers,  within  the 
present  or  fnture  limits  of  the  sonth  or  west 
divisions  of  the  city  of  Chicago  as  the  common 
council  ol  said  city  have  authorised  said  corpo- 
ratora,  or  any  of  them,  or  shall  authorize  said 
corporation  so  to  do,  In  such  menner  and  upon 
and  condition*,  and  with  *aGh  rights 
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Oor.  1 


diftrgea  of  bad  faitli  uid  eonaplnfljf  an 
not  eu^taioeiL  W*  hare  no  doubt  that  Um 
monef  vas  Irased  by  the  Guaruity  Truat 
Companf  to  th«M  eorporaUona,  and  that 
tho  original  judgments  were  bona  fide. 
Aa  to  the  eonapiraef  to  get  the  case  into 
the  Federal  court,  with  a  view  to  the  dset- 
■iou  of  the  rights  of  the  parties  therein, 
we  are  not  aware  of  any  principle  which 
prevents  parties  having  the  requisite  dti- 
zeiiahip  and  a  justiciable  demand  from  seelc- 
Ing  the  Federal  courts  for  redress,  if  such 
be  their  choice  of  a  forum  in  which  to  have 
contested  rights  litigated.  Having  a  proper 
cause  of  action  and  the  requisite  divereity 
of  citiienship  confers  jurisdiction  upon  the 
Federal  courts,  and  in  such  cases  the  motive 
of  the  creditor  in  seeking  Federal  juriadie- 


Umt  U  Immaterial.    Bwth  Dakota  t.  Sortk 
OarvUHa,  192  U.  8,  286,  310,  48  L.  ad.  148, 
46T,   24  Snp.  CL  Hep.  269;    DiokgrmM  T. 
Northern  Truat  Co.  176  U.  B,  IBI,  IBO,  44„ 
U  ed.  423,  430,  20  Sup.  Ct  Sep.  311;  Lekigk% 
Min.  d  Mfg.  Oo.'v.  Kelly.  160  U.  S.  327,7 
336,  40  L.  ed.  444,  447,  16  Sup.  Ct  Rep. 
307;   Crawford  t.  Heat,  144  U.  B.  BBS,  3B 
L.  ed.  652,  12  Sup.  Ct.  Bep.  769;   Chtevtr 
T.  WiUim,  g  Wall.  108,  123,  10  L.  ed.  004, 
608;  Smith  r.  Kemaohen,  7  How.  US,  216, 
12  L.  ed.  666,  673. 

It  [■  true  that  the  judgment*  were  takea 
and  the  receiver*  appointed  on  the  aam* 
daj,  and  it  is  quite  likely  that  the  re- 
ceiverships were  in  view  when  the  judg- 
ments were  taken,  and  that  preparations 
had  been  made  in  that  direction,  but  w« 


as]'  or  either  of  tbem  prescribed,  but  said  cociia- 
ration  ihall  not  be  liable  Cor  tbe  lou  of  an; 
baggaee  carried  oa  ssld  rallwsrs  kept  in  snil 
DDder   the  care  o(  Its  owner,   his   ssrrsnt 

Sec  8.  [As  to  eapltst  stock.) 

Sec.  4.   [As  to  directors^  etc] 

Sec  S.  The  said  eorporstlon  Is  herebr  an- 
thorlied  to  extend  the  said  several  rallwsrs 
herein  authorised  to  be  hnJTf'  In  the  mi 
aforesaid  to  vdj  point  or  noints  within  the 
eouDt;  of  Cook  Id  this  atate  and  to  enable 
said  corporation  to  eonstraet  anr  or  all  tb* 
raUwajs  therein  aathorls«4  or  their  appendaBe^ 
the  said  corporation  Is  hereby  vested  with  pow- 
er to  take  and  apply  private  property  tor  the 
purposes  and  In  the  manner  prescrlhsd  br  an 
act  eotlUed  "An  Act  to  Amend  the  I«w  Con- 
*"""'"  B  Rl^t  of  Way  tor  Pnrposie  of  Inter- 
nal Improvement,"  approved  June  S2d,  18S3,  and 
the  several  acta  amendatory  thereof,  and  may 
eierclse  all  the  powers  conferred  open  rail- 
road corporations  by  tb*  2Bih  and  2eth  sse- 
Uons  of  "An  Act  to  PioTlds  tor  a  Oeneral  Sys- 
tem o(  Railroad  Incorporstloos,"  spproved  No- 
vember 6th,  18*S,  aKertainlni  and  making  ree- 
cmpense  (or  all  damages  snitalned  screcably  to 
the  provisions  of  the  act  herelnbetore  first 
tloDed. 

Bee  6.  The  said  corporation  Is  bereby  antluir- 
Ised,  with  the  assent  of  the  supervisor  of  any 
townahip,  to  lay  down  and  mslntsla  the  ssld 
rallvay  or  railways  In,  apon,  over,  and  along 
any  common  highway  In  ssld  township,  but  In 
sneh  manner  aa  not  to  obstruct  ths  common 
travel  of  ths  public  over  the  ssme.  In  all 
cases  where  vehicles  ahaU  meet  the  cars  or 
carrlagu  of  said  railway,  either  In  the  city  or 
country,  said  vehicles  shall  give  way  to  the 
cars  or  carriages  on  the  railway. 

Sec  7.  All  ot  the  rights  and  privileges  grant- 
ed, or  Intended  eo  to  be,  to  aald  P'ranUIn  Par- 
maiee.  Liberty  Blgelow,  Henry  E^Uer,  and  their 
m  ssaoclates  In  and  by  the  ordinances  of  the  com- 
7  Don  council  and  the 'amendments  thereto,  are 
hereby  In  all  things  alSnned,  and  shall  paas  to 
snd  become  vested  In  the  corporation  hereby  cre- 
ated. 

Sec.  8.  Nothing  herein  contained  sbsll  au- 
thorise the  coDstmetlon  of  mors  than  a  single 
track,  with  the  necessary  tam-onts.  which  shall 
only  be  at  street  cros^nga  npon  Ststs  street 


between  Hadtson  and  Twelfth  streets,  except 
by  the  conaeut  ot  the  owners  of  two  thirds  ot 
the  property.  In  lineal  measurement,  lying  npon 
aald  Stats  street  between  Uadlson  and  Twelfth 
streets  aforesaid,  nor  shall  anything  herein  coo- 
tslned  be  constmed  to  autborlse  the  company 
hereby  Incorporated  to  permit  the  cars  ot  sny 
other  rsllrosd  company  whatever,  propelled  by 
■team,  to  be  run  along  or  upon  the  railway  of 
the  company  hereby  Incorporated. 

Bee  6.  The  ssld  eompsny  hereby  Incorporat- 
ed shall,  within  two  years  from  the  passsge  ot 
this  act  erect,  maintain,  and  operata  two  nlW 
ways,  one  from  Lake  street  to  the  soathem 
bonndaiy  of  the  dty  and  one  from  the  soath 
branch  of  the  Chicago  river,  on  Uadlson  street, 
to  the  western  boondsry  ef  said  dty,  and  npon 
faUare  to  do  so  this  act  and  all  the  prlvllegea 
and  tianchlese  hersby  eonterred  shall  cease  and 


See.  10.  All  the  granta.  powers  prlvUeges^  Im- 
munltlea,  and  franchises  conferred 'npon,  and 
all  duties  and  obligations  requited  o^  Frank- 
lin Farmalee,  Liberty  Btgelow,  Henry  Fntler, 
and  David  A.  Qaga  by  this  act  lor  the  south 
and  wsst  divisions  ot  the  dty  of  Chicago  and 
the  coonty  ot  Cook,  are  hereby  conferred  upon 
sod  required  ot  William  B.  Ogden,  John  B. 
Tamer,  Chas.  T.  Dyer,  James  Hi  Bees,  and  Tal* 
entlne  C.  Toner  by  the  name  of  "The  North 
Chicago  City  Railway  Company"  for  the  north 
division  ol  said  city,  and  said  county  ot  Cook, 
aa  fully  snd  eflectuslly  to  at)  Intents  snd  pur- 
posss  aa  It  they  had  been  by  a  separata  act  to- 
eorporated  with  all  ot  said  grants,  powers, 
privileges,  tmmanltles,  snd  frsnchlses  conferred 
upon  them  and  all  of  said  duties  and  obliga- 
tions Imposed  upon  them,  snd  the  ssld  last- 
named  corporation  may  take,  hold,  tnortgsg)^ 
and  convey  real  estate. 

~  >c   11.  This  set  shsll  be  deemed  a  puMle 

snd  noticed  by  all  courts  as  such  without 

pleading,   and  shall   take  effect  trom  Its  pae- 


Act  of  February  21,  1861. 


Section  1.  Bi  II  enacted  it  Ifte  people  ef  the 

stats  et  ilHnots  rspre«ei>fed  In  the  oeiieral  <s- 

blv.  That  Edward  p.  Ward,  William  K.  Ue- 

Iter.  Samuel  B.  Walker.  James  L.  Wilson, 

Charles  B.   Brown,  Nathsnici   P.    Wilder,   snd 
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perMin  la  Uib  no  lagal  objection  to  Um 
jnrladlctlon  of  tb*  eonrt.  It  U  farther 
inttitwl  t^  the  eonuBel  for  tiw  dtf  that 
the  BOcilluy  bfUa  cannot  be  suatained  npon 
their  merits.  But  we  think  a  eaae  waa 
made  out  by  the  allegatlona  of  the  bills, 
espeeiallj  vhen  considered  with  referenee 
to  the  admisaioiiB  ot  the  anawer,  which 
showed  that  the  extent  and  character  of 
the  property  rights  of  the  corporations 
whose  li^ts  and  franohlses  were  ths  sub- 
jects of  the  reoeiverahip  were  In  direct  and 
seriooa  oontroTosy  between  the  company 
and  Uie  receiver  on  the  one  hand  and  the 
atj  on  the  other.  While  It  ma^  b«  that 
there  would  have  been  no  interference  on 
the  part  of  the  dty  with  the  property  while 
it  was  In  the  hands  of  the  oourt'a  receivers, 

their  meeenOR.  be  end  tber  sn  bereby  crested 

«aad  constituted   a  bodr  corporata  snd   politic 

^  br  the  name  ot  "Tbn  Chicago  West   DItUIoo 

■  BaUwBj   CompsDj"    for    the   term   of    twentj- 

Bve  yesra,  with  all  the  pewer*  end  aatborll; 

pertaining   to    corinimtlona   for   like   pnrpoeea 

Bee  2.  The  said  eorporatloa  shall  poMeei 
all  the  povan  emferred  br.  and  be  inbject  to 
all  tb*  proTlelons  contained  in,  tba  2d,  SiX  Stb, 
and  eth  seetlana  ot  an  set  eotlUed  "Aa  Act  to 
Promote  tba  Constmetlon  of  Borae  Ballwari 
In  tbe  CItT  of  Cbleago,"  approved  Vebmaij  14, 
ISM :  Provided,  that  nothing  beiefn  contained 
shall  tw  so  conitraed  as  to  In  anj  manaer  la- 
Talldate  or  Injuilaualj  affect  an;  of  the  rights 
of  either  at  the  corporatlona  created  by  aald 
act,  or  to  aaUiorlie  tbe  corporation  harebj 
created  to  eonatniet  or  dm  anr  railway  track 
In  tha  north  dlTlalon  al  Chicago,  except  by  the 
written  consent  of  tbe  North  Cbleago  City  Hall- 
way Company:  And,  /urtker,  provided,  tha 
Mnasnt  ot  the  owners  ol  two  thlrda  of  tba 
property,  by  lineal  measure,  fronting  apoD  the 
streets  through  which  said  railways  shall  paaa, 
shall  be  obtained. 

Sec  >.  [Aa  to  wltnesaes,  etc] 

See.  i.  The  corporatton  heretiy  created  Is  au- 
thorised to  purchase,  hold,  and  conrey  real  or 
pergonal  estate ;  to  uortgacB  or  lease  It*  Iran- 
dilaea  and  property;  to  aeqoira,  unite,  and  ei- 
ercUe  asy  of  the  powera,  trancblaas.  prlrltegee, 
or  Immnnlttes  eonferted  open  tb*  Chicago  City 
Hallway  Company  by  the  act  aforesaid,  or  any 
ordinance  of  the  eonunon  conncU  ot  satd  city, 
npon  snch  terms  and  conditions  as  may,  by 
contract  between  the  said  railway  corporatlona, 
be  praacrlbed :  and  tb*  ccoaent  of  the  board  ot 
directors  ol  tha  ssld  Chicago  City  Hallway  Com- 
pany, manlfeatad  In  writing,  shall  be  a  condi- 
tion precedent  to  the  corporation  hereby  created 
exercising  tbe  powers,  or  any  of  tbem.  conferred 
npon  It  by  the  Sd  aecUon  ot  ths  act  aforeuld, 
as  to  any  atreet  ot  aald  aouth  qnd  weat  diTlatona 
of  Chicago,  In  wblcb  the  said  Chicago  aty 
Hallway  Company  has  acquired  tb*  right  of 
taylDg  down  Its  tmck :  PrevUui,  that  upon 
obtaining  such  contract  or  consent  as  alore- 
aald.  this  corporstlon  shall  thereupon  and  there- 
by become  entitled,  as  to  the  streets  last-atrnTe 
mentioned,  and  no  othera,  to  use  the  same  ac- 
cording to  the  proTlalona  of  aald  contract  and 
ordinances  aforesaid,  anything  herein  eootaloed 
to  the  contrary  notwIlhatandlDg. 

See.  S.  [As  to  obatructlog  cars,  etc] 


■tUl  tba  rMord  ihowa  thftt  the  d^  strsa- 
uoualj  eonteated  tha  aaaertad  rights  of  ths 
corporations  to  the  franchise  to  use  the 
stnets  of  the  dty  for  ninetj-nlne  Tears,  ths 
term  claimed  to  have  been  granted  to  them 
bj  the  act  of  Februarj',  1866.  It  was  the 
claim  of  the  citj  that  as  to  mati^  of  the 
ordinances  granting  rights  In  a  number  of 
the  streets,  the  right  to  the  use  and  oeeu- 
pan(7  of  them  would  erplre  Jul;  30,  1903. 
The  el^  had  asserted  In  a  number  of  wajv 
Its  purpose  to  treat  tlie  rights  of  the  cotn> 
panles  and  whaterer  franchises  ther  had 
as  terminated  at  that  date.  It  declare! 
its  purpose  to  treat  the  rights  of  the  com* 
streets  and  resort  to  all  legal  means  to 
protect  Its  rights  against  what  were  deemed 
the  unfounded  claims  ot  the  companies  as 

Act  ot  Febntary  6,  1SS5. 
An  Act  Concerning  Horse  Railways  In  the  City 


Seetlni  1.  Bt  tt  •Moeted  bp  fA«  people  of  (fi« 
(fats  of  /niBolt,  represeated  la  tfts  peasrsl  a» 
tenblfi.  nut  tb*  1st  section  at  an  act  ot  said 
gmeral  ssssmbly,  entitled  "An  Act  to  Promote 
tbe  CoiMtmetloo  of  Horse  Ballwaya  In  the  Ctty 
ot  Chicago,"  approred  Februaiy  14tb,  18E9,t> 
and  the  lat  section  of  a  certain  other  act  otS 


thorlsa  tbe  Bitenaion  ot  Horse  Ballways  In  tb* 
City  of  Chicago,"  approTed  February  31,  ISSl. 
be,  and  the  same  are  hereby,  so  amended  aa  that 
all  the  words  In  said  reapecUre  sections  after 
the  word  "company"  therein,  reipectlTely,  shall 
be  and  read  aa  follows;  e<*,.'  for  nlne^-nlna 
years,  with  all  the  powera  and  anihority  here- 
inafter expressed,  or  pertaining  to  corporations 
for  the  purposes  hereafter  mentioned. 

Sec  i.  That  the  2d  section  ot  tbe  act  Brat 
abOTa  referred  to  by  Its  title,  and  which  aeo- 
tlon  la  Included  In  and  made  a  part  of  the 
act  eecondly  abore  referred  to  by  tbe  title  there- 
of, tM  and  tbe  aanu  la  hereby,  a>  to  both  ef 
aald  acta,  ac  amended  aa  to  read  aa  lollowa, 
via.:  Tbe  aald  corporation  Is  hereby  aultujtlssd 
and  empowered  to  coo  a  tract,  maintain,  and 
operate,  a  single  or  double  track  railway,  with 
all  Decessary  and  conrenlent  tracks  for  turn- 
oats,  aide  tracks,  and  appendages.  In  tba  city 
ot  Chicago,  and  In,  on.  orer,  and  along  such 
street  or  streets,  highway  or  higbwaya,  bridge 
or  bridges,  rlrcr  or  rlrcrs,  within  tbe  present  or 
future  limits  ot  tbe  soutb  and  west  divisions 
ot  tha  dty  ot  Chicago,  as  the  common  coun- 
cil ot  aald  city  have  anthorlaed  aald  corpora- 
tors, or  any  of  them,  or  shall  from  time  to 
time  aathorlse  said  corporatlona,  or  either  ot 
them,  so  to  do  In  such  manner,  and  upon  such 
terms  and  condltlona,  and  wltb  such  rights  and 
privileges.  Immunltlee  and  exemptions,  as  tbe 
said  common  council  has,  or  may,  by  contract 
with  said  parties,  or  any  or  either  ot  them,  pre- 
scribe ;  and  any  and  all  acts  or  deeds  of  tran» 
ter  of  rlgbla.  prlvllegea,  or  francbliea,  between 
tbe  corporations  In  aald  eeverai  acta  named. 
or  any  two  of  tbem,  and  all  contracta.  stipula- 
tions, licenses,  and  andertaUDgs,  made,  entered 
Into,  or  given,  and  ae  made  or  amended  by  and 
between  the  aald  common  council  and  any  one 
or  mor*  ot  tb*  (aid  corporations,  respecting 
tbe  location,  use,  or  exclusion  of  railways  la 
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to  the  «xt«nded  frascUMa.  Tnthont  going 
Into  further  detail  upon  tlila  branch  of  the 
case,  we  think  that  the  attitude  and  claims 
^of  the  oitj  out  a  cloud  upon  the  title  to 
•^  this  proputj  which  was  in  the  hands  of  the 
•  receiver!  to  be  administered 'under  the  or- 
ders of  the  court,  and  that  in  such 
the  receivers  m*,j,  with  the  authority  of 
the  court,  proceed  hj  andllarf  hill  to  pro- 
tect the  jurisdiction  and  right  to  admin- 
later  the  property,  and  to  determine  the 
Talidity  of  the  claims  of  the  parties  which 
«aat  a  cloud  upon  the  franchises  and  rights 
claimed  hy  the  companies  and  the  receivi 
and  that  in  such  ease  it  was  proper 
grant  an  injunction  until  the  rights  of  the 
parties  could  be  determined.  Detroit  t. 
I>etroi(  Cifk«n«'  Street  R.  Co.  184  U.  8. 
36S,  40  L.  ed.  002,  22  Sup.  Ct.  Kep.  410; 
£a  Tyler,  149  U.  8.  164,  37  L.  ed.  689, 
13  Sup.  Ct  Rep.  786;  Rouae  v.  Letohtr, 
156  U.  S.  47,  39  L.  ed.  341,  16  Bup.  Ct 
Bep.  206;  White  y.  Etoing,  169  U.  S.  36, 
40  L.  ed.  67,  IS  Sup.  CL  Rep.  IDIS.  We 
think,  then,  that  the  court  had  jurisdiction 
of  the  ease  made  in  the  andllar;  bills. 

A  further  preliminary  question  is  made 
in  the  contention  that  the  leases  under 
which  the  TariouB  transfers  were  mode,  and 
which  are  supposed  to  hare  veated  title  in 
the  Chicago  Union  Traction  Company,  are 
void  for  want  of  corporate  power  In  the 
companies  to  make  or  receive  the  same. 
We  do  not  think  the  dty  of  Chicago  Is  In  a 
position  to  raise  that  question.  The  corpo- 
rations have  undertaken  to  transfer  the 
rights  of  the  lessor  companies,  and  the 
lessees  have  gone  into  possession  thereof, 
and  the  same  are  now  in  possesaion  of  the 
receivers  under  authority  of  the  court.  All 
of  the  companies  are  parties  to  the  suit, 
and  the  rights  and  franchises  of  all  are, 
by  order  of  the  court,  vested  in  the  receivers. 
They  hold  the  title  to  all  these  rlghU  to 
be  sold  at  judicial  sale,  or  otherwise  dealt 
with,  as  the  court  may  direct  In  this 
view  we  cannot  see  that  it  Is  material  to 
Inquire  into  the  validity  of  the  intermediate 


transfers  between  the  oompanles.  No  eon- 
tract  is  undertaken  to  be  enforced  with  the 
dty  of  Chicago  wbldi  depends  upon  tho 
validity  of  these  transfers.  The  ei.^  has 
no  power  to  invalidate  them,  and  the  state 
has  not  attempted  to  inquire  into  their  va- 
lidity by  a  proceeding  in  quo  warranto.  In 
such  case,  we  think,  the  prindple  laid 
down  in  ^Vi(t»  ».  Palmer,  132  U.  S,  282, 
293,  33  L.  ed.  317,  321,  10  Sup.  Ct  Rep. 
93,  96,  Is  controlling:  "The  queetloB 
whether  a  corporation  liaving  capad^  to 
purchase  and  hold  real  estate  for  eertaiUM 
deSned  purposes  or  In  certain  quantities  5 
'has  talcen  title  to  real  estate  for  purposes* 
not  authorized  by  law,  or  in  excess  of  the 
quantity  permitted  by  Its  charter,  concerns 
only  the  state  within  whose  limits  the  prop- 
erty is  situated.  It  cannot  be  raised  col- 
laterally by  private  persons  unless  there  is 
something  in  the  statute,  expressly  or  1^ 
Implication,  authorizing  them  ta 


Passing  now  to  the  merits  of  the  ease,  we 
will  flrat  notice  the  objection  that  the  acts 
of  1860, 1861,  and  1S06  are  unconstitutional. 
The  Illinois  Constitution  of  1B4S  contained 
the  providon  that  no  private  or  local  law 
shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title.  The 
acta  are  attacked  upon  the  ground  that 
they  ore  violations  of  this  requirement 
~  '  we  do  not  think  that  these  obJectioDf 
t«nahle.  The  title  of  the  act  of  Feb- 
ruary 14,  1869,  is  "An  Act  to  Promote  the 
Construction  of  Horse  Railways  in  the  City 
of  Chicago;"  the  title  of  the  act  of  Febru- 
ary 21,  1861,  is  "An  Act  to  Authorise 
the  Extension  of  Horse  Railways  in  the  City 
of  Chicago;"  the  title  of  the  act  of  February 
6,  1666,  is  "An  Act  Concerning  Horse  Rail- 
ways in  the  City  of  Chicago."  In  People  em 
rtl.  Dtneen  v.  PeopWe  Oaalight  A  Coke  Co. 
lU.  482,  98  Am.  St  Rep.  244,  68  N.  E. 
960,  the  Illinois  cases  were  reviewed  and  the 
conclusion  reached  that  the  purpose  of  the 


constitutional   provision  is  accomplished  U 
the  title  Is  comprehensive  enough  as  n 


or  upon  the  streets,  or  an;  of  tbem,  ol  said 
city,  aball  be  deemed  and  held  and  contlDued  In 
torce  during  the  life  hereof  ai  valid  end  ef- 
(eclual,  to  all  Intents  and  purposes,  as  It  made 
a  part,  and  the  same  are  hereb;  made  a  part, 
of  said  sereral  acts ;  provided,  that  It  shall 
IM  competent  (or  the  said  common  connell,  with 
the  wrllteo  eoasent  or  concurrence  of  the  other 
partf  or  parties,  or  their  aailgns  to  any  of 
■aid  contracts,  stlpulatloai,  licensee,  or  aader- 
taklngii  to  ameud,  modify,  or  annul  the  aame. 
But  laid  corporations  ehall  not,  or  an;  or 
either  of  them,  be  liable  tot  the  loss  of  on; 
property  or  thine  carried  on  said  railways,  kept 
in  and  nnder  the  care  of  Its  owner,  hli  servant 
or  asent ;  provided  that  any  contract  here- 
after nude  by  the  common  council  of  the  dty 
ot  Cbicaco  with  dtber  of  the  corporations  re- 


[erred  to  In  this  act,  for  a  higher  rate  of  fare 
than  5  cents,  shall  be  subject  to  modlQeatlon 
or  repeal  at  any  regular  meeting  of  said  cent. 
mon  eoacclt,  by  a  majarlty  vote  of  all  the  al- 
dermen elected,  or  by  the  general  assemUya 
o(  the  sUte  ot  Illlnola  ^ 

See.*!.   [As  ta  the  Chicago  &  Bvanston  Ball-* 

Bee  4.  Bach  of  said  corporations  shall  be  au- 
thorised to  purchase,  hold,  and  convey,  real  or 
personal  estate,  necessary  for  tlie  use  of  mch 
corporation,  and  to  manutsctore  materlala,  ma- 
chinery, and  rolling  stock  tor  the  uss  aC  snd> 


Sec  e.  This  act  shall  be  deemed  a  poblk 
act,  and  noticed  by  all  eourta  as  saeh,  wlth- 
oDt   pleading;   and   shall   take  eHect  from  Its 
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aXAj  to  Include  wlfhla  Um  general  nbjeet  or 
the  Boboidiiute  branchai  Utereot,  the  MTaral 
objeot*  which  the  itatute  eeelu  to  effect. 
Aod  it  wae  held  th«t  generolit;  of  the  title 
Is  no  objection  to  a  law  k>  long  ae  it  la 
Dot  inade  to  eover  legisletiim  inooiigruoua 
in  iteelf,  and  which  bj  no  fair  intendment 
can  be  included  a*  having  neceuary  or 
proper  connection.  In  the  ease  of  IfonloEatr 
T»p.  V.  Ramsdell,  107  U.  S.  UT,  B7  L.  ed. 
431,  2  Sup.  Ct.  Rep.  3S1,  a  etatute  of  New 
Jercej  nas  before  this  eonrt  whicli  waa 
elaimed  to  be  unconatitutional  because  It 
•mbraoed  more  than  one  subjaet,  not  ex- 
pressed in  its  title.  The  provision  of  the 
New  Jereer  Constitution  waa  "To  avoid 
improper  influences  whioh  vaj  result  from 
intermixing,  in  one  and  the  aame  act,  sueh 
gi  thing*  as  have  no  proper  relation  to  eaoh 
Ig  otiiar,  averj  law  ihall  embrace  but  one 
■  objee<^*and  that  shall  be  expressed  in  the 
title.'  [Art.  4,  |  7.1  The  Montolair  Tiep. 
Com  Iield:  1.  That  this  provieion  does  not 
require  the  title  of  an  act  to  set  forth  » 
Aatailed  statement  or  an  index  or  abstract  of 
its  eontents;  nor  does  It  pj-evat  uniting 
In  the  same  act  nomerous  provisions  having 
one  general  object,  fairly  indicated  bf  fts 
title.  S.  That  the  powers,  however  varied 
and  eztMided,  which  a  township  maj  exer- 
«Im^  constitnt*  hut  one  object,  which  is 
talrlf  expreesed  in  a  title  showing  nothing 
mors  than  the  legislative  purpoae  to  estab- 
lish each  township.  In  the  late  ease  of 
Detroit  v.  Dttroit  Oitietn^  Btrert  B.  Co. 
184  n.  &  368,  46  li.  ed.  092,  22  Sup.  Ct. 
Bep.  410,  the  court  had  occasion  to  deal 
with  a  similar  provision  in  the  Constitu- 
tion of  Uiehigan,  In  It  the  language  of 
Judge  CooIejF  in  People  e»  fel.  Ssorstary 
of  State  T.  BtaU  In*.  Oo.  10  Mich.  30E,  was 
quoted  with  approveJ ;  "We  must  give 
the  constitutional  provlaion  a  reasonable 
eonatructlon  and  effect  The  Constitution 
requires  no  law  to  embrace  more  than  one 
object,  which  ahall  be  ezpreised  in  its 
title.  Now,  the  object  may  be  very  eompre- 
hanaive  and  still  be  without  objection,  and 
tbe  one  before  us  is  of  that  character.  But 
It  is  by  no  means  essential  that  every  end 
and  means  necessary  or  eonvenlent  tor  the 
aecoraplishmant  of  the  general  object  should 
be  either  referred  to  or  neoeaaarily  indicated 
by  the  title.  All  that  ean  reasonably  be 
lequtred  ia  that  the  title  shall  not  be  made 
to  cover  legislation  incongTuona  In  Itself, 
and  whieh  by  no  folr  intendment  eon  be 
wnsidered  as  having  a  necessary  or  proper 
eonnection."  Applying  this  principle,  we 
do  not  think  that  any  of  the  aubjeets 
tnated  were  so  far  foreign  to  the  title  of 
tba  several  acts  as  to  be  open  to  this  con- 
stitutional objection.  See  also  upon  this 
•nbjeett     fndepetHlenl   B<iSool   Dittrtot   r. 


Hatl,  113  n.  S.  141,  £S  L.  ed.  gSB,  S  Sup. 
Ct.  Bep.  371 ;  Joneabon  v.  Cairo  *  St.  L. 
R.  Co.  no  n.  S.  192,  198,  2S  li.  ed.  lift, 
118,  4  Sup.  Ct  Rep,  67;  Oto*  County  v. 
BaXduAn,  111  D.  S.  1,  28  L.  ed.  331,  4 
Sup.  Ct  Rep.  2eC;  Mahomet  t.  Quadkei^ 
hwK  117  U.  S.  SOB,  2S  L.  ed.  B62,  «  Sup. 
Ct  Rep.  8S8;  Carter  Count]/  y.  Bintoa,  120 
V.  6.  C17,  30  L.  ed.  701,  7  Sup.  Ct  Bep. 
650. 

Without  taking  time  to  analyre  the  acta 
in  this  connection  we  pass  to  what  we 
deem  more  important  features  of  the  caaa.^ 

The  principal  oontroversy  in  this  caaeje 
tnma  upon  the 'construction  of  the  act  of* 
1865,  amending  the  act  of  1850.  On  the 
part  of  the  companies  It  is  inaiated  that 
thle  act  means  to  give  an  irrevocable  grant 
from  the  state  of  the  right  to  use  the 
streets  of  the  dty  of  Chicago  for  street 
railway  purposes  for  a  term  of  nine^-nlse 
years  from  the  passage  of  the  law;  that 
the  only  right  conferred  upon  the  dty  Is 
one  of  designation  of  the  atreets  to  Im  occu- 
pied and  the  r^ulation  by  agreement  with 
the  companies  of  what  are  termed  the  "ad- 
ministratlve"  featurea  of  the  oecupan^.  It 
ia  inaUted  that  this  broad  right  U  derived 
from  the  public  act  of  the  state  legialature, 
which,  upon  its  aoeeptanoa,  has  become  an 
inviolable  Dontrect  between  the  state  and 
the  companies.  Upon  the  part  of  the  dty 
it  ts  contended  that  there  has  been  no  grant 
to  the  railways  to  occupy  the  streets  of 
tne  d^  except  with  the  aathorizaUon  of 
the  dty  eonndl  and  upon  such  terms  and 
conditions,  including  the  term  of  oeou- 
paney,  as  that  body  may  see  fit  to  Hx  1^ 
contract  with  the  companies;  that  the  only 
legitimate  effect  of  the  act  of  18S5,  other 
than  tbe  extension  of  the  corporate  life 
of  the  companies,  has  been  to  continue  the 
control  of  the  d^  over  the  streets,  and  to 
reaffirm  the  contracts  theretofore  made  be- 
tween the  eitj  and  the  companies.  The 
theory  that  the  franchise  to  use  the  streets 
was  derived  eolely  from  the  state,  subject 
only  to  the  right  of  the  d^  to  designate 
the  streets  to  be  occupied,  and  to  regulate 
the  "administrative"  features  of  the  use, 
was  adopted  by  the  learned  dreuit  court 
in  construing  the  act  in  oontroveray.  It 
is  therefore  ImporiAnt  to  consider  the  na- 
ture of  the  franchises,  licenses,  rights,  and 
privities  dealt  with  in  the  act  of  1865,  to 
ascertain,  as  near  as  may  be,  in  what  sense 
its  terms  were  used,  and  with  what  mean- 
ing  they  are  incorporated  into  the  aet 
In  order  to  eonstrue  this  act  and  determine, 
it  possible.  Its  true  meaning  end  the  ex. 
tent  of  the  powers  and  rights  intended 
to  be  granted  or  confirmed,  reference  nuy 
appropriately  be  had  to  prior  Ic^alation 
upon  the  subject,  for  the  act  of   1865  Is 
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■mendatory,  utd  ota  anl^  b*  tmdentood 
if  »  eoTTeet  spprchauioii  U  flnt  liad  of 
■0  the  powen  previausly  granted,  and  th«  az- 
7  tent  and  nature  of  the  rights  and'privil^ea 
conferred  and  tba  aonrees  from  vhich  the; 
wrerallj  came.  Whether  the  city  charter, 
granted  while  the  Conatitutiou  of  1848 
wu  In  force,  gave  the  ci^  the  right  to 
grant  to  rallwaj  companiea  the  privilege 
of  using  the  streets  for  street  mllwaj  pnr- 
pooes,  is  a  question  much  diacuued  in  the 
briefs  and  the  argnmenta  at  bar.  The  eitf, 
hj  the  charter  of  1B51,  and  the  amendment 
of  18G3,  bad  general  power  to  control  the 
nae  and  occupation  of  the  atresta  of  the 
nty  and  to  regulate  the  use  of  borae 
railwaya  therein  and  the  laying  of  tracks 
thereon.  It  is  Enlisted  for  the  dty  that, 
independent  of  the  acts  under  consideration 
In  this  case,  the  general  powers  oonterred 
In  the  e!t}>  eharter,  as  construed  by  the 
■upreme  court  of  Illinois,  were  broad 
(Dongh  to  empower  it  to  grant  the  nse  of 
the  streets  tor  street  railway  purpoaea. 
See  Quinon  r.  Butt.  lOfl  UI.  33T,  349,  and 
easea  cited  in  the  opinion.  On  the  part 
of  the  oompanies  It  la  contended  that  this 
right  could  only  come  from  the  state,  and 
that  the  effect  of  the  act  In  queatton  was 
to  confer  the  right  upon  the  companies 
a*  a  charter  right  granted  by  the  soTereign 

It  Is  said  to  have  been  the  settled  under- 
standing of  all  conoemed,  and  In  accordance 
with  the  then-ezlstlng  poli^  of  the  state, 
that  the  act  of  1B&9  was  a  franchise  di- 
rectly granted  1^  the  state,  giving  the  foil 
right  to  use  the  streets  of  the  dty  for  the 
term  of  the  corporate  life  of  the  companies, 
•abject  onlj  to  the  designating  power  of  the 
dly  as  to  streets  to  be  used.  In  this  con- 
nection it  may  be  observed  that  the  su- 
preme eourt  of  niittols  In  Chicago  Union 
Traotum  Oo.  t.  Chicago,  109  111.  484,  E25, 
W  L.  B.  A.  6S1,  646,  66  N.  B.  461,  462,  dis- 
Unetly  stated  that  the  act  of  1650  recog- 
nized the  power  of  the  common  council 
to  pass  the  ordinance  of  August  16,  1S68. 
There,"  it  is  said  in  the  opinion,  "wtm  no 
other  action  of  the  common  coundl,  taken 
before  the  paaaage  of  the  act  of  February 

14,  185S,  except  the  ordinance  of  August 

15,  I8SS.  By  the  nae  of  the  words,  Vith 
such  rights  and  priTJleges  as  the  said  com- 
mon council  has  prescribed,'  the  legislature 
eould  not  have  referred  to  any  other  action 

M  of  the  common  council  than  the  passage  of 
7  the  ordinanoe'of  August  18,  1858.  It  there- 
by recognized  the  power  of  the  common  ooun- 
eil  to  pass  that  ordinance,  and  the  appel- 
lant here  introduces  it  and  relies  upon  it. 
The  legislature,  by  thereliy  affirming  and 
recognizing  the  paasage  of  the  ordinance  of 
Augoat  16,  1868,  also  reeognized  the  power 


ot  the  eommoB  comtdl  to  pass  that  ordi- 
nance under  clause  0  of  S  4  of  chapter  4,  of 
the  charter  of  1S6I."  In  the  set  of  ISSO  the 
legislature  did  not  assume  to  fix  inde- 
pendently the  term  for  the  use  of  the 
streets,  but  afflrmed  that  which  the  common 
coundl  had  authoriiad  the  corporators  to 
do,  and  gave  authority  to  confer  future 
rights  by  agreement  with  the  corporstions. 
In  the  first  grants  after  the  passage  of  the 
act  of  February  14,  1850,  those  of  May 
23,  1BS9,  to  the  Chicago  City  Railway  Com- 
pany and  the  North  Chicago  City  Railway 
Company,  as  we  shall  have  occasion  to  show 
later,  so  far  from  acting  upon  the  theory 
that  the  state  bad  granted  to  tbe  corpora* 
tlons  the  full  right  to  use  the  stieeta  for 
the  corporate  lite  of  the  companies,  and 
needed  no  permissfon  from  the  dty  coundl 
other  than  such  as  designated  the  strata 
and  regulated  admfniatratire  features,  the 
coundl  made  and  the  companiea  accepted 
the  ordinances  which,  on  the  north  side, 
were  for  the  term  of  twenty-five  years  and 
no  longer,  and  on  the  south  and  west  sides 
for  the  term  named  in  the  act  of  IBSO, 
which  had  affirmed  the  grant  from  the 
ooundl  in  the  ordinance  of  1868.  The  south 
and  west  side  ordinance,  as  Its  recitals 
show,  was  not  only  passed  In  pursuance  of 
the  act  of  Fubruaiy  14,  1SS9,  but  also  1^ 
virtue  of  th«  power  and  authority  other- 
wise vested  in  the  common  coudl  by  ita 
charter.  Union  Traction  Oo.  t.  Ohioago, 
tupra.  Thereafter  and  frequently  until  tbt 
passage  of  the  act  of  1866,  Uie  oouncH 
made  and  the  companies  accepted  specifie 
ordlnanccfl  fixing  the  time  of  occupancy, 
as  bad  been  done  In  the  original  ordinance* 
of  May  23,  1860.  And  neither  before  nor 
after  the  passage  of  the  act  of  1866  was 
the  ninety-nine  year  term  recognized  or 
acted  upon  in  ordinances  granting  tlte  ua« 
of  the  streets.  « 

Under  tbe  ordinance  of  1858  the  coundl  ^g 
undertook  tO'authorJES  the  persons  named* 
to  lay  and  operate  a  horse  railway  in  cer- 
tain streets  of  the  dty.  This  right,  by  the 
terms  of  the  ordinance,  was  granted  for  tba 
period  of  twenty-firs  years,  and  until  tbe 
common  council.  In  the  manner  designated, 
should  elect  to  purchase  and  pay  for  ths 
property  of  the  railway  companies.  If  this 
ordinance  had  been  without  legislative  au- 
thority previous  to  tbe  act  of  February  14, 
1850,  Uiat  act  constituted  the  persons 
named  in  the  ordinance  of  1858,  with  one 
other,  and  their  successors,  a  body  politic 
and  corporate  under  the  name  of  the  Chica- 
go City  Railway  Company,  for  the  term  of 
twenty-five  jeara,  with  all  tbe  powers  Ind- 
dent  to  such  corporations.  The  corpora- 
tion was  authorized  to  construct,  maintain, 
and  operate  a  single  or  double  track  rail>ffay 
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in  the  city  of  Chico^  within  tha  present 
or  futur«  llmita  of  the  couth  or  mat  divf- 
■ioDi  «f  the  city.  But  the  grknt  did  not 
atop  there.  Jt  tu  inunedUtely  qualified 
and  limited  b;  the  authority  giTen  to  the 
common  council  of  the  city,  tor  it  provided 
that  this  right  to  maintain  and  operate 
street  railways  was  upon  streeta,  etc.,  "as 
the  common  council  of  said  dty  have  au- 
thorized said  corporators,  or  any  of  them, 
or  shall  authorize  said  Mrporatioa  so  to  do 
in  such  manner  and  upon  such  terms  and 
oondition,  and  with  euch  rights  and  prlvi- 
leges,  aa  the  common  council  haa  or  may, 
Ij  contract  with  said  partiei,  or  any  or 
cither  of  them,  prescribe."  The  corpora- 
tloD  waa  given  the  right  of  eminent  domain. 
Then,  as  to  the  aotloii  of  the  city,  already 
taken  under  the  ordinance  of  IS68,  by  |  7, 
all  of  the  right*  and  privileges  granted  or 
Intended  so  to  be  to  the  inoorporaion  and 
their  aeaociates  by  tbs  ordinances  and 
amendmeuta  thereto  passed  by  the  council 
were  approved  and  vetted  in  the  corpora- 
tion. By  I  10  of  the  aot  the  Nortli  Chica- 
go dty  Bailway  Company  was  incorpo- 
rated. Is  this  ast  tonaiatant  with  the  the- 
ory that  the  full  franehiae  of  ooeopying  and 
using  the  streeta,  without  regard  to  antlior- 
Ity  from  the  dty,  except  in  ■*— 'ip'""!! 
■tnets,  waa  vetted  by  tbe  ttato  in  Ua  eom- 
^paniea  inoorporatadt  TUa  act  eoaferred 
MlipoD  tbe  railway  companlea,  it  it  tni^  Uie 
•  right  to  uae  and  ooeupy*tlit  ttreeta  of  tite 
«ity,  but  this  rl^t  waa  upon  the  tenna  pre- 
aerlbed  In  the  law.  Conoedlng  the  plenary 
power  of  the  l^Blature  over  Uie  tnbject  at 
that  ttma,  and  that  franehiaea,  broadly 
tpeaking,  are  righU  and  privilege*  conferred 
by  tbe  itate,  and  ara  derived  from  a  grant 
of  the  tovereign  power,  neverthelast  Ute 
state,  while  exercising  iU  authority,  might 
give  to  the  city  such  measure  of  right  and 
control  in  the  manner  aa  It  saw  fit  DUI. 
Mun.  Corp.  3d  ed.  !  706;  ffiOAmowt,  i^.  «t 
P.  B.  Co.  Y.  Biolunond,  BO  U.  S.  621,  24 
L.  ed.  734.  The  city  i*  the  corporate  body 
directly  int«reated  in  the  use  and  <»ntrol 
of  the  streets.  By  the  charter  of  18SI  ez- 
eluaive  control  over  tbe  stieets  was  given 
to  tbe  council.  That  it  was  the  intention 
of  the  l<gi*lature  to  give  afleot  to  the  right 
of  municipal  oontrol  in  the  aot  nndar  con- 
sideration is  shown  in  it*  confirmation 
of  terms  already  fixed  by  eontraot  between 
the  city  and  the  companlea.  Aa  to  the 
future,  companies  were  to  have  no  right 
to  the  a*e  and  occupancy  of  the  ttreeti 
nntU  they  ahould  obtain  from  the  dty 
aanncil  anthori^  to  that  end,  nnder  oon- 
tiact*  to  be  agreed  upon  aa  to  tenn*  and 
aondltiona.  A  more  oomprahMitiva  plan  of 
Mourlng  tha  d^  in  the  control  of  the 
«M   ol   tho  atreata   for   nllway   pMyoiw 


could  hardly  be  deviaed.  The  company 
must  be  "authorized"  by  tbe  dty  council 
before  it  can  lay  tracts  or  operate  railways 
In  the  ttreett.  Thia  it  more  than  to  desig- 
nate that  for  which  authority  has  already 
been  gii>«n.  To  authorize  is  to  "clothe  with 
anthori^  (Webster's  did.) ;  "to  give  legal 
power  to"  (Century  diet.).  It  is  an  addi- 
tional grant  of  right  and  power  which  the 
legislature  require*  the  corporation  to  ob- 
tain as  a  condition  precedent  to  its  use  and 
occupation  of  the  streets.  This  power  of 
tbe  dty,  in  the  absenee  of  language  in  tbe 
statute  excluding  the  authority  and  reserv. 
ing  its  exercise  to  the  state,  necessarily  In- 
dudea  the  right  to  fix  the  time  for  which  the 
streets  may  be  used.  Thia  doctrine  was,  we 
think,  correctly  stated  by  Judge  Lurton,  In 
delivering  the  opinion  of  the  court  of  ap- 
peals in  LouitvilJt  Trutt  Co.  v.  Cincinnati, 
22  C.  C.  A.  334,  340,  47  U.  S.  App.  36,  69,  7< 
Fed.  200,  308.  niie  right  of  the  local  an- 
tbori^  to  impoae  term*  and  conditions  iiS 
"dearly  conferred,  and  no  anch  corporation? 
can  impose  itself  upon  the  public  streets 
or  highway*  unles*  it  enter  into  an  agree- 
m«it  touching  the  occupancy  of  such  street*, 
or  retorts  to  the  right  of  condemnation. 
In  default  of  an  agreement.  IU*  right 
to  Impose  t«rni*  and  conditlona  moat  ob- 
viously impliea  the  right  to  agree  npon 
the  duration  of  such  occupancy.  The  right 
to  tnlnde  altogether,  unleti  retort  to  bad 
to  oondamnation,  involvaa  the  right  to  limit 
the  period  of  the  grant."  Oooerdole  v. 
EdtoardM,  166  Ind.  374,  381,  5S  N.  E.  40S; 
I31iott,  Rallroada,  |  lOSI. 

The  act  under  oonsideration  nowhere  aa- 
siunes  to  fix  the  duration  of  the  grant,  nm- 
exdudet  the  condutlon  that  It  It  tanbraeed 
in  the  term*  and  conditions  which  aru  to  b« 
fixed  by  contract  with  the  d^.  If  the  fran- 
chise to  na*  the  streeta,  without  regard  to 
muuidpal  action,  waa  fully  conferred  by  tha 
legislative  act  under  consideration,  then  the 
company  had  only  to  take  possesalon  of  the 
streets,  subject  to  regulations  aa  to  running 
of  ears,  eto.,  by  the  d^  coundl.  On  the 
contrary,  under  the  terms  of  this  act,  tbe 
d^,  by  withholding  ita  eonaent,  could  pre- 
vent the  use  of  the  streeU  by  the  corpora- 
tions. No  way  it  pointed  out  by  which  this 
consent  could  be  compelled  igaintt  the  will 
of  the  council.  Hat  body  niight>  for  rea- 
son* sufficient  to  itself,  under  the  terms  of 
this  act,  by  withholding  assent,  determine 
that  it  was  undeeirable  to  have  tho  corpora- 
tions in  eontrol  of  the  use  of  the  streets. 

While  the  decisions  of  the  supreme  court 
of  t^**  state  ^rt  not  fctniling  upon  us  in  d^ 
tarminlng  whether  a  eontraet  was  mada 
whieh  ia  entitled  ta  proteetion  nnder  the 
fhdaral  Conatttotion,  wa  may  notiee  tha 
taM  at  OW«wo  Ottg  B.O0.Y.  PmpU,  71  HL 
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541.  That  was  t.  proceeding  in  quo  warranto 
Bgainst  tbe  Chicago  Citj  Railway  Company, 
asking  t«  declare  a  forfeiture  of  iU  fran- 
chiBB  to  operatA  upon  a  portion  of  Indiana 
avenue.  The  grounds  relied  upon  were  that 
the  railway  company  had  not  obtained  the 
consent  of  two  thirds  of  the  owners  of  tlia 

19  property  fronting  on  the  avenue  within  fit- 

*  teen  months  from  tbe  passage  of  the'ordl- 
nance  of  August  22,  1SG4,  the  time  limited 
for  construction  in  the  ordinance  of  that 
date.  The  respondent,  the  Chicago  City  Rail- 
way Company,  relied  upon  an  ordinance 
passed  November  13,  1871,  amendatory  of 
the  ordinance  of  August  22,  1864,  extending 
the  time  to  complete  ita  railway  for  a  pe- 
riod of  two  yeaiB  from  the  date  of  the  Uat- 
muued  ordinance.  The  court  found  that 
two  thirds  of  the  property  owners  bad  coo- 
■ented,  as  provided  in  the  ordinance  of  Au- 
gust 22,  18G4,  but  found  that  the  company 
had  neglected  to  construct  its  road  to  the 
city  limits  within  fifteen  months  from  the 
passage  of  the  ordinance,  as  therein  pro- 
vided. The  question  turned  upon  tbe  valid- 
ity of  the  extending  ordinance  of  November 
13,  1871,  passed  after  tbe  Constitution  of 
1S70  went  into  effect.  The  majority  of  the 
court — Chief  Justice  Walker  and  Justices 
Breese  and  Sheldon  dissenting — held  that 
the  common  council  had  authority,  under 
the  act  of  1865,  to  extend  tbe  time  for  the 
building  of  the  roads  on  Indiana  avenue,  as 
the  time  limitation  was  a  provision  in  fa- 
vor of  the  city,  which  it  might  waive,  as  the 
ehartir  of  the  company  was  silent  upon  the 
time  within  which  the  railway  might  be  con- 
structed, and  in  this  connection  held  that 
tbe  right  granted  by  tbe  city  to  construct 
the  railway  was  a  license  as  distinguished 
from  a  franchise  derivable  from  the  state, 
and,  therefore,  not  within  the  constitution- 
al prohibition  against  the  passage  of  local 
or  special  laws  granting  to  any  corporation, 
association,  or  individual  the  right  to  lay 
down  railroad  tracks,  or  amending  existing 
charters  for  that  purpose,  or  granting  to 
any  corporation,  association,  or  individual 
any  special  or  exclusive  privilege,  immunity, 
or  franchise  whatever.  The  minority  of  the 
court  were  of  opinion  that  the  Constitution 
of  1870  made  the  extending  ordinance  in- 
valid. In  neither  the  majority  nor  tbe  dis- 
senting opinions  is  there  any  intimation 
that  the  railway  company  could  occupy  or 
lue  B  street  of  the  city  of  Chicago  without 
the  permission  of  tbe  city.  In  discussing 
how  far  the  charter  authorized  the  company 

« to  act  without  tbe  consent  of  the  city,  Mr. 

r  Justice  Sheldon,  in  the  course  of  an  able 
dissenting  opinion,  concurred  in  by  the  Chief 
Justice  and  Air.  Justice  Breese,  is  careful 
to  point  out  that  the  right  to  occupy  tbe 
streets  Is  not  complete  In  the  grant  of  the 


charter  from  the  state,  and  is  only  capable 
of  being  exerciaed  when  supplemented  by 
tbe  authorization  of  the  city.  And  se* 
People's  Fata.  R.  Co.  v.  MemphU  City  R. 
Co.  10  Wall.  3S,  65,  19  L.  ed.  844,  860. 
In  that  ease  this  court  held  thst  a  obarter 
authorizing  a  street  railroad  company  to 
operate  street  railroads  in  all  the  street* 
of  tbe  city  "with  tbe  consent  of  tbe  city* 
was  unavailing  until  the  consent  of  the- 
city  was  first  had,  which  consent  was  a  eon- 
dition  precedent  to  the  use  of  tiie  streets. 

What,  then,  was  conferred  in  tbe  fran* 
chlse  granted  I^  tbe  state  I  It  was  th» 
right  to  be  a  corporation  for  the  period 
named,  and  to  acquire  from  the  dty  th* 
right  to  use  the  streets  upon  contract  tenna- 
and  conditions  to  be  agreed  upon.  The  fran- 
chiae  conferred  by  the  state  is  of  no  pra> 
tieal  value  until  supplemented  by  the  eon- 
sent  and  authority  of  the  council  of  the 
city.  After  the  passage  of  the  act  of  1S5B 
the  common  council  of  the  city,  on  May  23, 
1869,  passed  an  ordinance  authorizing  the 
extension  and  operation  of  certain  horsa 
railways  in  tbe  atreets  of  tbe  south  and 
west  divisions  of  tbe  city,  and  granting 
the  use  thereof  to  the  Chicago  Ci^  Rallwar 
Company.  The  city  purported  to  act  undti 
authority  of  the  act  of  1869,  and  by  virtue 
of  tbe  powers  and  authority  otherwise  veated 
in  the  common  council  by  law.  By  this 
ordinance  the  term  of  use  and  occupation 
woe  fixed  at  "during  all  the  term  ill  the 
said  act  of  the  14tb  of  February,  A.  D. 
1850,  specified  and  prescribed."  On  the 
same  day  the  council  passed  an  ordinance 
granting  rights  in  certain  atreets  to  the 
North  Chicago  City  Railway  Company.  This 
ordinance  contained  this  language:  "Tbe 
rights  and  privileges  granted  to  tbe  aaid 
company  by  this  ordinance,  or  Intended  to 
be,  shall  continue  and  be  in  force  for  the 
benefit  of  said  company  for  the  full  term 
of  twenty-five  years  from  the  passage  of  this 
ordinance,  and  no  longer."  On  February 
21,  1861,  the  legislature  passed  an  act  1d- 
eorporaUng  the  Chicago  West  IMvIaion  Rail- 
way  Company  for  the  term  of  twenty-five* 
years,  the  corporation  to'possess  tbe  powers  ■ 
enumerated  in  the  2d,  3d,  Stb,  and  6tb  eet^ 
tions  of  tbe  act  of  February  U,  1659.  By 
1  4  of  tbe  act  the  corporation  was  author- 
ized to  acquire  from  the  Chicago  d^  Rail- 
way Company  the  powers,  franchises,  priv- 
ileges, and  immunitiee  conferred  upon  that 
company,  and  the  consent  of  tbe  directon 
of  said  company  was  made  a  condition 
precedent  to  the  exercise  of  the  powen  eon- 
ferred  as  to  any  streets  of  the  south  and 
west  divisions  of  the  city  of  Chicago. 

Before  tbe  passage  of  the  act  of  1865  a 
number  of  ordinances  were  passed,  oonfer- 
rlng  the  privilege   of  using  streets,  in  most 


oy  Google 


ISOfi. 


BLAiB  *.  cmcAoa 


441 


cases  wjth  a  time  limit  definite  in  eharacter. 
Tbe  record  discloses  tbat  by  an  agreement 
of  July  29,  1863,  the  Chicago  City  Hail- 
-waj  Company  had  agreed  to  convey  to  the 
-Chicago  West  Division  Railway  Company 
certain  rolling  atock,  equipment,  etc,  to- 
gether with  "all  and  eingular  the  franehiaes, 
rights,  privileges,  and  immunities"  of  the 
Chicago  City  Railway  Company  in  and  upon 
certain  streets,  "conferred,  given,  or  granted 
by  or  under  any  or  all  acta  of  the  general 
assembly  of  the  state  of  Illinois,  and  any 
«nd  all  ordinances  of  the  city  of  Chicago, 
or  contracts  with  the  common  council." 
In  this  contract  it  was  also  provided 
that  if  at  any  time  it  should  be  adjudged 
-that  consent  to  the  sale  by  the  council  ai 
-tlw  city  of  Cfaieago  is  or  was  necessary  to 
secure  to  the  grantee  company  the  rights 
and  privileges  embraced  in  tiie  contract, 
the  grantor  company  would  do  all  in  its 
power  by  reasonable  and  proper  effort  to 
secure  such  consent  of  the  oommon  council. 
By  the  deed  of  transfer  of  July  30,  1663, 
the  grantor  oompany  conveyed  its  rights, 
privileges,  and  franchises  in  tlie  use  and 
occupation  of  certain  streets,  "to  have  and 
to  hold  the  above  bargained  and  granted 
premises  and  property  to  the  party  of  tbe 
second  part,  etc,  for  and  during  all  the 
time  which  the  said  party  of  tbe  9rst  part 
might  bold,  exercise,  and  enjoy  the  same 
under  its  present  charter  and  any  and  all 
extensions  thereof."  On  Decamber  13,  1B69, 
the  Chicago  City  Railway  Company  by 
^  agreement  gave  to  the  North  Chicago  City 
W  Railway  Company  permission  and  authority 
7to  make,  construct,  and  use  for*twenty- 
fonr  years,  tracks,  etc,  b«  might  be  neces- 
sary to  extend  its  railway  southerly  to 
such  points  in  the  south  and  west  divisions 
along  certain  streets,  "as  the  party  of  the 
first  part  (Chicago  City  Railway  Compajiy) 
has  been  or  may  be  authorised  to  make  and 
hare  tbe  same." 

It  thus  clearly  appears,  at  least  up  to 
the  passage  of  the  act  of  ISS^,  that  lej^sla- 
■tion  upon  the  subject  recognized  aud  en^ 
forced  the  right  and  authority  of  the  city 
to  6x  the  term  during  which  the  streets 
might  be  occupied  by  street  railway  < 
panies.  The  iefriskture  had  conGrmed  the 
ordinance  of  tbe  city  fixing  the  term  at 
tventy-flve  years  and  until  the  city  should 
see  fit  to  purchase  the  property  of  the  rail- 
way company.  It  had  required  the  com- 
panies to  obtain  the  authori^  of  the  city 
before  using  the  streets,  such  use  to  be  upon 
terms  and  conditions,  and  with  such  rights 
«nd  privileges,  as  the  city  had  or  might 
thereafter  prescribe  by  contract  with  the 
companies.  We  find  no  Intention  evidenced 
in  legislative  action  thns  far  to  prevent 
the  municipal  authorities  from  exercising 


the  important  and  far-reocUng  authority  of 
fixing  by  contract  with  the  persons  or  cor- 
porations to  whom  franchises  are  granted 
by  the  stata  the  term  during  which  the  o^ 
enpan(7  sliall  continue.  This  feature  of  the 
right  to  use  the  streets,  it  need  hardly  be 
said,  is  of  most  vital  importance  to  both 
parties.  Some  latitude  of  time  is  essential 
to  the  value  and  stability  of  the  investment 
to  be  made.  An  unduly  long  period  might 
conclude  municipal  action  when  changing 
conditions  and  growing  population  de- 
manded it  in  the  public  interest. 

We  come  now  to  the  act  of  1865.  Does 
its  Interpretation  Justify  the  contention 
that  by  its  terms  the  state  took  from  the 
local  authorities  the  control  wliich  had 
been  theretofore  recognized,  the  right  and 
authority  to  determine  upon  wlkat  terms 
and  for  what  length  of  time  the  railway* 
might  occupy  the  streets,  and  without  other 
consideration  than  the  building,  equipment, 
and  operation  of  the  roads,  conferred  upon  ^ 
tbe  companies  tlie  right  to  use  and  occupy  o 
for  ninety-nine  years  to'come  the  streets  ot> 
the  city  which  might  thereafter  be  desig- 
nated by  the  cify  council,  and  confirmed 
without  quaiification  tor  that  term  the  right 
to  use  and  occupy  the  streets  covered  In 
contracts  already  made  with  the  dlyl  We 
may  premise,  before  talcing  up  this  act  for 
more  detailed  consideration,  that  it  is  a 
firmly  established  rule,  which  we  sliall  have 
occasion  to  refer  to  later  on  in  tliis  dis- 
cuasion,  but  which  must  be  borne  In  mind 
as  we  enter  upon  the  consideration  of  this 
act,  that  one  who  asserts  private  rights 
in  public  property  under  grants  of  the  char- 
acter of  those  under  consideration,  must,  if 
he  would  establish  them,  come  prepared 
to  show  that  they  have  been  conferred  in 
plain  terms,  for  nothing  passes  l^  the  grant 
except  it  b«  clearly  stated  or  necessarily 
implied.  The  let  section  of  the  act  of  1866 
was  effectual  to  extend  the  corporate  life 
of  the  two  companies,  created  bj  the  acts 
of  186B  and  1861,  from  twenty-five  to 
ninety-nine  years  each.  The  2d  section  an- 
thorizes  the  construction  and  maintenance 
of  street  railways  In  tt»  city  of  Chicago 
upon  such  streets,  etc.,  within  the  limits 
named,  as  tbe  common  council  hare  author* 
ised  or  shall  from  time  to  time  authorize, 
the  rights,  privileges,  and  immunities  and 
exemptions  to  be  such  as  the  common  coun- 
cil bos  prescribed,  or  may,  by  contracts 
with  said  parties,  or  either  of  them,  pre- 
scribe. In  the  first  clause  of  that  section, 
then,  there  is  shown  no  disposition  to  de- 
part from  the  policy  of  the  state  as  In- 
dicated by  the  act  of  18S9,  and  tbe  action 
of  the  companies  thereunder,  which  re- 
quired the  street  railway  companies,  before 
entering  upon  the  occupation  or  use  of  the 
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■treets,  to  obtain,  bj  agnameut  with  tlu 
d^,  it>  uLnetion  and  authoritj  for  Uie 
rlg^  and  prlvll^e  of  oo  doing.  Tliea  comu 
the  elaun  which,  It  is  ooatended,  worlu  a 
rerolution  of  former  policin  and  extends 
former  franchises  and  rights  to  the  full 
tens  of  ninety-nine  yeare,  and  withholds 
from  the  titj  the  power  of  granting  any 
further  use  of  the  streeta  to  the  railway 
eompsnles,  except  upon  terms  of  extend- 
ing the  right  for  the  like  period.  While 
we  have  no  right  to  consider  this  act  by 
« tegtegatmg  its  dtuses  as  though  they  were 

■  separate  'enactments,    tor   the   purpose   of 
haring  its   provisions   clearly  In   view, 
insert  this  clause: 

"And  any  and  all  acta  or  deods  of  tn 
fer  of  rights,  privileges,  or  franchisee, 
tween  the  oorporationa  in  said  several  acts 
named,  or  any  two  of  them,  and  all  con- 
tracts,   stipulations,    licenses,    and    under- 
takings, made,  entered  into,  or  given,  and  as 
made  or  amended  by  and  between  the  aaid 
common  council   and  any   one  or  more   of 
the  said  corporations,  respecting  the  loca- 
tion, use,  or  exclusion  of  railways  in  or  upon 
the  streets,  or  any  of  them,  of  said  df 
shall  be  deemed  and  held  and  continued 
force  during  the  lite  hereof,  aa  valid   end 
effectual,  to  all  intents  and  purposes,  a 
made  a  part,  and  the  same  are  hereby  made 
a  pert,  of  said  several  acts." 

Does  a  fair  interpretation  of  this  clause 
of  the  act  extend  all  the  franchises,  privi- 
leges, and  contracts  theretofore  made  for 
the  term  of  ninety-nine  yearat  This  clause 
deals   with: 

1.  The  transfers  of  rights,  privileges,  or 
franchises  between  the  corporations. 

2.  Comprehensively  speaking,  the  non- 
tracts  made  between  the  ci^  and  the  com- 

The  deflnition  of  "rights  and  privilegea," 
as  the  terms  are  used  in  this  act,  is  not 
difficult  to  And.  It  is  contained  in  the  con- 
text ot  the  act  confirming  "such  rights  and 
privileges,  immunities  and  exemp'iLrji,  as 
the  common  council  hoo  [prescribed),  or 
may,  by  contract  with  said  parties,  or  any 
or  either  of  them,  prescribe."  This  deflni- 
tion conforms  to  the  use  of  the  terms 
in  prior  acts  of  the  legislature  on  the  sub- 
ject as  well  as  to  ordinances  of  the  city 
granting  the  use  of  the  streets.  The  riglit;^ 
and  privileges  intended  are  such  as  have 
been  derived  from  oontracts  with  tlie  city. 
Franchises  in  the  sense  we  have  stated 
have  been  the  grants  of  the  state.  I.io.'nsca 
and  all  other  privileges  have  been  obtained 
from  the  city,  acting  under  the  autlinrity  of 
the  acta  of  the  legislature  In  the  mnnner 
^outlined  earlier  In  this  discussion.  As  to 
£  the  deeds  and   acts  of  transfer   of   riglits. 

■  privileges,  and   fronohises,  aa   well'as   the 


contract  rights  seoured  from  the  city,  the 
act  declares  they  "shall  be  deemod  and  held 
and  oontinned  in  force  during  the  life 
hereof,  as  valid  and  effectual,  to  all  intents 
and  purposes,  as  if  made  a  part,  and  the 
same  are  hereby  made  a  part,  of  said  several 
acts." 

What  dosa  this  maanf  It  cannot  operate 
to  extend  the  contract  righte  and  privj- 
l^ea,  obtained  directly  from  the  city  before 
or  after  the  transfer  by  one  company  to  llw 
other,  ninety-nine  years,  for  as  to  these  th» 
act  distinctly  declares  that  the  contract), 
stipulations,  licenses,  and  undertakings, 
between  the  council  and  the  companies,  shall 
stand  "aa  made  or  amended."  This  dec- 
laration is  in  the  past  tense,  and  can  hav« 
no  reference,  by  any  fair  construction,  to 
future  engagements. 

The  contracts,  by  this  clause.  In  all  their 
terms,  including  time  limits,  are  written 
inte  the  original  aete  of  1859  and  1861,  aa 
If  made  a  part  thereof.  Much  dlscussioii 
has  been  had  as  te  the  proper  Interprete- 
tlon  of  the  ambiguous  expression  "during 
the  life  hereof."  For  the  companies  it  is 
insisted  that  ite  meaning  is  to  extend 
all  franchises  and  contracts,  and  whetber 
the  latter  have  been  or  may  thereafter  b« 
mode,  to  the  end  of  the  ninety-nine  years, 
so  OS  te  give  the  railways  the  franchiss 
to  nse  the  streete  for  that  period  by  an  ir- 
revocable grant,  irrespective  of  any  limita- 
tions by  state  or  municipal  action  subaa> 
quently  undertaken.  To  give  this  act  the  con- 
etruction  insisted  on  by  the  companies  is  In- 
consistent with  the  policy  of  the  state, 
declared  in  the  act  of  1850,  whieb  ratified 
the  ordinance  of  1858,  and  gave  additional 
rights  in  the  streets  only  upon  obtaining 
the  consent  o!  the  city.  It  practically  reads 
out  of  the  act  the  preceding  clause  of  tha 
very  section  under  consideration,  which  ex- 
pressly recognizes  the  authority  of  the  cit? 
council  te  control  the  use  of  the  streete 
by  eontracte  which  it  has  made  or  may 
make  in  the  future.  To  say  that  contracts, 
the  terms  and  conditions  of  which  are  left 
te  agreement  with  the  city,  could  only 
be  made  upon  terms  of  extension  to  ninety- 
nine  years,  is  te  nullify  in  an  importent« 
•particular  the  powers  conferred  In  the  act.* 
The  constmetlon  contended  for  requires  us 
to  ignore  or  entirely  change  the  eeuse  of 
terms  esteblishing  the  eontracte  as  made, 
and  requires  an  InterpreUtion  which  ap- 
plies to  the  future  what  is  speclScally 
steted  te  be  meant  for  the  past.  It  does 
violence  to  the  rule  contended  for  by  coun- 
sel for  the  companies, — that  words  are  to 
be  considered  in  their  ordinary  signification, 
and  every  part  of  the  atetute,  if  practicable, 
given  meaning  In  harmony  with  ite  other 
provisions  upon  the   subject.     It  is   urged 
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tint  th<  words  "■•  mftdc  or  unmdsd"  mtut 
Lave  refarniM  to  the  fntwe^  And  were 
tended  to  give  k  prospective  operation  to 
the  act,  and  to  read  into  all  contracts 
thereafter  to  be  made,  aa  well  as  theretofore 
made,  a  ri^t  to  lue  tho  street*  without 
the  eonaent  of  the  cit;  for  the  esteuded 
period.  And  It  is  uid  that  this  is  partlcv 
larl;  shown  by  the  use  of  the  words  "as 
amended."  But  this  oxpresaion  was  nsed 
In  the  serenth  paragraph  of  the  act  of  ISSS, 
Testing  in  the  corporation*  the  right*  and 
pririlegea  granted  bj  the  ordinaneea  of  the 
oommon  eouneil  "and  the  ameadments 
thereto."  The  ordinance  of  August  16, 
ISSS,  waa  itself  an  amendment  of  prior 
munieipal  I^slatlou.  The  purpose  of  the 
art  of  ISOS  was  to  continue,  a*  nude,  the 
fCmner  contract*,  with  their  amendments. 
It  It  was  intended  to  extend  all  past  eon- 
tracts  and  license*  for  the  use  of  the  streets 
to  the  term  of  ninety-nine  years,  and  to 
require  the  dtjr  council  to  enter  into 
no  new  engagements  for  terms  and  condi- 
tion* which  should  not  ertend  to  that 
period,  it  would  have  been  easy  to  give  ex- 
pression to  such  purpose  In  plain  words, 
and  not  resort  to  langnsge  which,  as  stated 
In  one  of  the  brief*  of  the  learned  counsel 
for  the  companies,  is  "unusual  and  more  or 
less  figurative."  If  the  words  used  have  so 
effect  to  control  the  right  of  future  con- 
tract, but  do  «rtend  the  term  of  the 
contracts  made  to  ninety-nine  years,  tbsn 
we  may  have  the  anomalons  situation  of 
some  contracts  for  short  and  some  for 
long  terms  in  the  sams  system  of  railroads. 
It  is  true  that  we  are  to  consider  the  sit- 
uation as  It  was  when  the  act  was  passed, 
e  and  not  In  the  light  of  the  subesquent 
'growth  and  development *of  the  dtj.  But 
in  186S  the  policy  of  local  control  of  the 
streets  for  railway  purposes  had  been  de- 
clared and  acted  upon.  So  radical  a  de- 
parture as  i*  contended  for  must  be  found 
in  terms  plainly  stated  and  dearly  defined. 
It  is  contended  that  unless  the  construction 
insisted  upon  for  the  oompaniea  is  given  to 
the  act,  no  force  or  effect  Is  given  to  the 
erpression  "during  the  lifs  hereof,"  and 
a  well-recognized  rule  is  invoked  that  all 
parts  of  this  law  must  be  given  force  and 
effect  in  interpreting  its  meaning.  While  it 
is  incumbent  upon  those  claiming  under  a 
public  grant,  as  we  have  already  stated, 
to  make  out  the  rights  contended  for  by 
terms  which  clearly  and  unequivocally  eon- 
T^  them,  and  it  is  enough  to  deny  the 
privities  contended  for  if,  upon  considering 
the  act,  the  mind  rest*  in  doubt  and  uncer- 
tainty as  to  whether  they  are  intended 
to  be  conferred,  we  think  this  act  can  be 
given  a  constructiom  which  ahall  give  some 
meaning  and   effect   to   the   words  "during 


the  life  hereof,"  literally  construed,  the 
phrase  would  mean  for  the  life  of  the  act 
It  has  been  suggested  that  It  may  mean 
until  the  corporations,  t^  forfeiture  ot 
othemiae,  go  out  of  existence.  But  these 
meanings  do  not  seem  to  aid  the  purpose 
manifested  in  the  law,  and  meaningless 
phrases  are  not  supposed  to  be  used  to 
egress  the  legislative  will.  Bearing  In 
mind  that  the  franchises  granted  came 
from  the  atata,  the  nature  and  extent  of 
the  rlghte  Included  in  those  franchises,  that 
the  franehisB  to  be  a  corporation  was  ex- 
t«nded  by  the  lat  section  of  the  ant,  and 
that  the  franchise,  the  transfer  of  which 
was  intended  to  be  confirmed  In  the  clause 
now  before  us,  embraced  the  right  granted 
by  the  state  to  uae  the  streets  with  the  au- 
thority of  the  dty,  and  that  the  right*  and 
privileges  were  obtained  from  the  ci^, 
let  US  see  if  some  meaning  can  be  found 
consistent  with  the  other  parts  of  the  act 
and  recognised  rules  of  construction.  Con- 
ceding tor  this  purpose  the  contention  on 
behalf  of  the  companies  that  the  ptrase, 
"during  the  lifs  hereof,"  may  mean  for 
the  term  of  ninefy-nlne  years,  tor  that 
period  the  act  provides  that  certain  thing*  gg 
"ahall  be  deemed  and  held  and  continued* 
in  foroe."  What'are  they!  1.  "Any  and* 
all  acts  or  deeds  of  transfer  of  riglite, 
privileges,  or  franchlaes  betwwn  the  cor- 
porations in  said  several  acts  named  or  any 
two  of  them."  2.  "All  contracts,  stipula- 
tions, lioenses,  and  undertakings,  made,  en- 
tered into,  or  given,  and  as  made  or 
amended  by  and  bctweeta  the  said  common 
eouneil  and  any  one  or  more  of  the  said 
corporations,  respecting  the  location,  use, 
or  exclusion  of  the  railways  in  or  upon 
the  streets  or  any  of  them  of  said  city.* 
The  context  of  the  act,  as  we  have  seen, 
defines  rights  and  privileges  to  be  such  aa 
are  derived  from  the  contracts  with  the 
dty.  It  recognizes,  as  do  the  ordinances 
previously  passed.  In  the  use  made  ot  the 
same  phrase,  that  the  city  la  the  source 
from  whence  they  came.  Franchiaea,  as  ws 
have  said,  came  from  the  state.  The  phrase, 
"during  the  life  hereof,"  cannot  be  held  to 
extend  contract  rights  to  ninety-nine  years 
without  doing  violence  to  the  terms  which 
just  precede  this  phrase  and  are  found  in 
the  same  sentence,  confirming  all  contracts, 
stipulations,  license*,  and  undertakings  "as 
made  or  amended."  The  vital  part  of  such 
contracts  ia  the  duration  of  the  occupancy 
of  the  streets,  cxpreaaly  limited  to  twenty- 
five  years,  and  in  some  cases  twenty-five 
year*  and  until  purchase  by  the  city.  To 
say  that  "during  the  life  hereof,"  in  the 
Be  that  it  meani  ninety-nine  years,  la 
be  the  life  of  the  contracts,  permit* 
that  part  of  the  sentence  to  repeal  the  pio- 
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Tlalon  of  tlw  cUuBe  which  reads  tliem  into 
the  original  act  in  all  respecta  a*  mada  or 
amended.  Kejectlng,  therefore,  auch  impos- 
Bible  ooiutraetion  ai  doing  riolence  to  the 
very  terms  of  the  law,  there  U  only  left 
of  the  things  provided  for  which  can  be 
eonsistentlj  extended  tor  ainetj-nine  years, 
the  acts  or  deeda  of  transfer  between  the 
corporationa  so  far  as  thej  relate  to  fran- 
chises which  are  not  subject  to  the  enpress 
limitfttions  of  the  act,— that  they  shall 
stand  as  made.  These  franchises  as  con- 
veyed were  necessarily  limited  to  twenty- 
five  years,  the  then  life  of  the  companies. 
The  first  part  of  this  act  has  prolonged  the 
-corporate  life  to  ninety-nine  years.  In  the 
9  sense  which  we  have  alreai^  defined  the 
■  franchise  granted  by  the  state,  aa'confeiring 
the  right  to  kbc  and  occnpy  the  streets 
with  permiasion  from  tbe  city,  the  act  may 
be  consistently  held  to  extend  and  validate 
the  deeds  of  transfer  as  conveying  a  con- 
tinued right  to  such  fmnchise'  for  the  ex- 
tended period  of  the  lives  of  the  corpora- 
tions. This  construction  gives  some  weight 
and  force  to  this  arobignous  expression,  uid, 
taking  the  entire  act  together,  is  more  con- 
sistent with  the  legislative  purpose  ex* 
pressed  than  is  the  one  put  forward,  which 
ignores  the  reference  to  the  contracts  In 
their  original  form  and  extends  them  all 
for  ninety-nine  years,  while  the  act  de- 
clsres  they  shall  not  be  disturbed  aa  made. 
It  Is  not  to  be  understood  that  the  interpre- 
tation herein  suggested  frees  the  Judicial 
mind  from  doubt  as  to  the  meaning  of  this 
act,  any  more  than  its  ambiguous  and  con- 
tradictory phrases  could  have  impressed 
upon  the  legislaUve  understanding  the 
meaning  now  contended  for  by  the  com- 
panies. It  Is  the  application  of  the  settled 
rule  of  interpretation  to  inch  grants  which 
invalidates  the  claims  made  for  it,  rather 
than  any  clear  and  satisfactory  interpreta- 
tion which  has  been  suggested  by  counsel 
or  arrived  at  by  the  court. 

This  construction  Is  in  harmony  with  the 
policy  of  tbe  state,  as  evidenced  in  Its  prior 
legislation  on  the  subject,  and,  in  <the 
earlier  part  of  the  section  under  considera- 
tion, it  gives  some  meaning  to  all  parts  of 
the  act,  and  makes  Its  provisions  con- 
sistent with  each  other.  It  preserves  local 
control  ot  streets  for  railway  purposes, 
which  the  legislature,  in  all  of  tbe  acts 
under  consideration,  has  sought  to  protect. 
Considering  tbe  act  aa  a  whole,  it  has 
the  effect  to  extend  the  life  of  the  corpora- 
tions to  ninety-nine  years  and  to  authoriie 
the  use  of  the  streets  of  Chicago,  with  the 
^nsent  and  upon  terms  agreed  upon  with 
the  council,  and  this  right  may  be  acquired 
in  like  manner  during  the  extended  life 
of  the  oorporations   for   such   periods   as 


may  be  contracted  for.  Contracts  already 
made  are  afSrmed  as  made.  The  transfers 
between  the  companies  are  validated. 

Further  contracts  may  be  entered  into^ 
and  amendments  made  without  resort  to^ 
new  legislation  empowering  the*  corpora* 
tions,  as  the  right  of  amendment  is  given, 
reserving  the  right  of  modification  or  re- 
peal, bj  a  majority  Of  the  aldermen  elected 
or  act  ot  the  general  assembly,  of  tbe  right 
to  charge  a  higher  rate  than  S  cents. 

While  it  Is  true  that  if,  t^  the  act,  the 
state  had  conferred  a  grant  of  the  right 
to  use  tbe  streets  for  the  period  of  ninetT- 
nine  years,  entitled  to  the  protection  of 
the  contract  clause  of  the  Constitution, 
such  right  could  not  be  impaired  by  any 
subsequent  legislation,  it  is  worthy  of  note, 
as  showing  the  continuous  legislative  pol- 
icy of  the  state,  that  in  the  act  of  March, 
1887,  amending  the  charter  of  the  dty  ot 
Chicago,  it  was  provided  that  no  grant  ol 
the  right  to  use  the  streets  should  be  given, 
or  those  already  given  extended,  nnlesa 
by  a  vote  of  three  fourths  of  all  the  aldep- 
men  elected,  and  that  no  grant,  consent, 
or  permission  theretofore  given  or  made, 
or  thereafter  given,  should  In  sny  cose  b« 
extended  until  within  one  year  of  the  expi- 
ration of  the  grant,  consent,  or  permission, 
and  in  case  of  veto  by  the  mayor  sucb 
grant  or  permission  should  receive  the 
vote  ot  three  fourths  of  all  the  aldermen. 
This  act  shows  a  consistent  policy  of  local 
control,  end  is  Inconsistent  with  the  theory 
ot  a  grant  already  made  for  the  use  of  tba 
streets  for  ninety-nine  years. 

In  reaching  the  eDnclusions  herein  stated 
aa  to  the  proper  construction  of  the  act 
ot  186S,  amending  the  act  of  1859,  we  are 
not  unmindful  of  the  fact  that  much  can 
be  said  in  favor  of  the  view  contended  for 
by  the  learned  counsel  tor  the  compontoi. 
The  construction  of  this  act,  ss  we  have 
said,  is  by  no  means  free  from  difflcnl^. 

It  is  true  that  Qovemor  Ogieshy,  in  his 
message  returning  this  act  with  his  veto, 
gave  it  a  construction  which  would  main* 
tain  the  right  to  use  the  streets  for  tbe 
period  of  ninety-nine  years.  While  his  eon- 
struction  was  assumed  rather  than  demon- 
Btrated,  and  the  stress  of  his  argument  was 
upon  the  impropriety  and  oonstitutional 
invalidity  ol  thus  postponing  the  right  of 
the  city  to  purchase,  it  may  be  admitted 
that  his  interpretation  of  the  act  suatalDSK 
the  view  contended  for  by'tlw  aompanlea.7 
But,  as  we  have  said,  tbe  act  upon  its  fooa 
is  ambiguous  and  uncertain.  We  must 
judge  of  it  h7  the  terms  in  which  it  Is 
expressed.  A  construction  eon  be  given 
it  which  would  extend  all  the  eontracts 
with  the  city  for  the  term  of  ninety-nine 
yeara.    On  the  other  hand.  It  can  be  maia> 
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Uincd,  nitli  «t  leut  equal  force,  that,  not- 
withitanding  the  Qoveruor's  view,  it  af- 
flntted  the  contractB  as  made,  tbua  dis- 
tinotlf  tecoguizing  the  comparativelj  ahort 
term  of  twenty-fire  yeara,  for  which  they 
•zpreBsl;  atipulated.  It  must  be,  there- 
fore uncertain  whether  the  legialaton  Totad 
lor  this  act  upon  one  construction  or 
other.  It  may  be  that  the  Tery  ambigui^ 
of  the  act  was  the  means  of  securing  lis 
paseage.  Iiegislative  granta  of  this  char- 
acter should  be  iu  such  imequi(ocal  form 
of  expression  that  the  Ic^islatire  mind 
may  be  distinctly  impreesed  with  their 
character  and  import,  in  order  that  the 
privileges  may  be  intelligently  granted 
purposely  withheld.  It  is  matUr  of  cc 
mon  knowledge  that  grants  of  this  char- 
acter are  usually  prepared  by  those  inter- 
•sted  in  them,  and  submitted  to  the  l^ia- 
lature  with  a  view  to  obtain  from  such 
bodies  the  most  liberal  grant  of  privil^es 
which  they  are  willing  to  give.  This  is 
one  among  many  reasons  why  they  are  to 
be  strictly  constmed.  Fieroe,  Railroads, 
491 ;  New  OrUant  A  0.  B.  Co.  v.  Nw  Or- 
leans, 34  Ia.  Ann.  447.  "Words  of  equivo- 
eal  Import,"  said  Ur.  Chief  Justice  Black, 
in  Pmineylvania  R.  Oo.  v.  Canal  Comrt. 
21  Pa.  9,  22,  "are  so  easily  inserted  by 
mistake  or  fraud  that  eveiy  eousideiation 
of  justice  and  policy  requires  thAt  they 
should  be  treated  as  nugatory  when  they 
do  find  their  way  into  the  enactmeiAs 
of  the  legislature."  "The  just  presump- 
tion," says  Cooley,  in  his  work  on  Con- 
stitutional Limitations,  7th  ed.  p.  GS5, 
"in  every  such  case  is,  that  the  state  has 
granted  in  espress  terms  all  that  it  de- 
signed to  grant  at  all;  "and,  after  quoting 
from  the  supreme  court  of  Pennsylvania 
to  the  same  effect,  the  learned  author 
observes:  "This  Is  sound  doctrine,  and 
should  be  vigilantly  obBerved  and  enforced." 
S  Since  the  decision  in  Dartmouth  College 
?T.  Woodward,  4  Wheat* 518,  4  L.  ed.  629, 
this  oourt  has  hod  frequent  occasion  to 
apply  and  enforce  the  doctrine  that  a 
grant  of  rights  in  public  property  accepted 
1^  the  beneficiary  will  amount  to  a  con- 
tract entitled  to  protection  against  impair- 
ment by  action  of  the  state,  or  municipali- 
ties acting  under  state  authoiify.  Concur- 
rent with  this  prinoiple,  and  to  be  consid- 
ered when  construing  an  alleged  grant  of 
Uiis  character,  is  tha  equally  wall  estab- 
lished rule,  which  requires  such  grants 
to  be  made  in  plain  terms  in  order  to  con- 
vey private  rights  in  respect  to  publio 
property,  and  to  prevent  future  control 
of  such  privil^es  in  the  public  interest. 
Tha  rule  as  laid  down  with  clearness  by 
Chief  Justice  Taney  ">  the  often-cited  case 
of  Oharlet  River  Bridge  t.  Warren  Bridge, 


II  Pat.  420,  0  L.  ad.  HS,  and  has  bee* 
uniformly  applied  in  many  subaequeot 
coses  in  this  court.  In  Perrine  v.  Clteta- 
peake  &  D.  Canal  Co.  B  How.  172-162,  1» 
L.  ed.  92-100,  the  same  eminent  Chief 
Justice,  speaking  for  the  court,  said:  "The 
rule  of  construction  in  coses  of  this  de- 
scription ...  is  this, — that  any  am- 
biguity in  the  terms  of  the  grant  must  op- 
erate against  the  corporation,  and  in  favor 
of  the  public,  and  the  corporation  can  claim 
nothing  that  is  not  clearly  given  by  tha 
law.  We  do  not  mean  to  say  that  the 
charter  is  to  receive  a  strained  and  unrea- 
sonable interpretation,  contrary  to  the  ob- 
vious intention  of  the  grant.  It  must  be 
fairly  examined  and  considered,  and  rea- 
sonably and  justly  expounded."  In  the 
case  of  The  Binghamton  Bridge  {Chenango 
Bridge  Co.  v.  Binghamton  Bridge  Co.)  3 
WaU.  ei,  TE,  18  L.  ed.  137,  143,  it  was  said: 
"The  principle  is  thia:  That  all  rights 
which  are  asserted  against  the  state  must 
be  dearly  defined,  and  not  raised  by  infer- 
ence or  presumption;  and  if  the  charter 
ie  silent  about  a  power,  it  does  not  exist. 
If,  on  a  fair  reading  of  the  instrument) 
reasonable  doubts  arise  as  to  the  proper  in- 
terpretation to  be  given  to  it,  those  doubts 
are  to  be  solved  iu  favor  of  tixe  state;  and 
where  it  is  susceptible  of  two  meanings, 
the  one  restricting  and  the  other  extend- 
ing-the  powers  of  the  corporation,  that  con- 
struction Is  to  be  adopted  which  works  the 
least  harm  to  the  state." 

This  principle  has  been  declared  oxiomatls 
OS  a  doctrine  of  this  court.  Narthtoostem  ^ 
Fertilimng  Oo.  y.  Hyde  Park,  97  U.  S.  059,^ 
'eee,  Z4  L.  ed.  103S,  IOSB.  in  Blidelt  t.« 
arandjean.  Ill  U.  S.  412,  438,  28  L.  ed. 
821,  330,  i  Sup.  CL  Rep,  475.  it  is  doclnred 
a  wise  doctrine;  "It  servca  to  defeat  any  pur- 
pose concealed  by  the  skilful  use  of  terms  to 
accomplish  something  not  apparent  on  the 
face  of  the  act,  and  thus  sanctionB  only  open 
dealing  with  legislative  boilies."  Among  oth- 
laes  affirming  tha  principle  in  this  court 
fs  Cooiaio  ilining  Co.  v.  South  Carolina,  144 
U.  a.  550.  36  L.  ed.  537.  12  Sup.  Ct.  Rep. 
6S9,  in  whieh  It  was  applied  in  adopting, 
of  two  doubtful  constructions,  the  (xw 
more  favorable  to  the  state.  Many  of  the 
cases  are  cited  in  a  note  to  Enoxville  Water 
Co.  V.  £tio«viIIe,  decided  at  this  term.    200 

V.  8.  22,  34,  50  L.  ed. , .,  2C  Sup.  Ct. 

Rep.  224,  227.  Applying  the  principle  so 
frequently  asserted  and  uniformly  main- 
tained, we  think  it  cannot  be  successfully 
maintained  that  the  act  of  1866  contain* 
a  dear  expression  of  legislative  intention 
to  extend  the  franchise  of  these  companies 
se  the  streets  of  Chioogo,  without  ref* 
ce  to  the  assent  of  the  city,  for  the 
long  term  of  ninety-nine  years,  and  for  tliat 
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time  picTentiDg  ottier  uid  different  legia- 
fattlon  restricting  this  gruA  of  a  pncticallj 
exclusire  ri^t.  Bo  aionnooB  a,  grant  of 
privilege*,  including  an  exeliuioD  from  i 
■treetB  of  anj  railway  lyatem,  ought  not 
to  be  presumed  or  held  to  be  oonferied 
in  doubtful  and  ambiguoiu  vorda.  Grant* 
of  this  cliaTEu:t«r  are  not  to  be  destroTed 
bj  an  unreasonable  or  narrow  interpreta- 
tion. But  if  ambiguity  is  fatal  to  encb 
claim  of  rights  aa  agalnat  th«  publii^  for 
the  Btronger  reaeon  must  aueh  granti  of 
far-reaching  and  aelusiTs  privilege*  as 
are  here  ftesert«d  fall  when  they  can  only 
be  maintained  l^  strained  couitrnetion 
in  their  favor. 

The  effect  of  the  act  of  ISSfi  wai 
afUrm  the  contracts  as  made  between  the 
council  and  the  oompanies;  these  oontract* 
must  stand  as  concluded,  nnless  changed 
by  subaequent  agreement  between  the  par- 
ties. As  we  have  said,  the  principal  ques- 
Uon  In  the  ease  concerns  the  eoustouetion 
of  the  act  of  February  14,  18S9,  as  amended 
by  the  act  of  February  6,  18«6.  The 
learned  circuit  court,  holding  the  opinion 
that  the  right  to  use  the  streets  was  eztend- 
^  ed  for  the  prolonged  term  of  the  corporate 
^Iffe  of  the  companies,  also  held  thai  the 
•  adoption  of'the  cftiea  and  villages  act  by 
the  city  of  Chicago,  in  May,  I87S,  which 
act  was  passed  under  the  Constitution  of 
Illinois,  taking  effect  in  IBTO,  put  an  end 
to  the  right  of  the  dty  of  Chicago  to  there- 
after designate  streets  under  the  former 
acts,  and  that  contracts  subsequently  made 
were  subject  to  the  limitation  of  twenty 
years,  as  provided  in  the  cities  and  villages 
act  of  1872.  The  court  applied  the  prin- 
dples  upon  which  it  construed  ths  acts  in 
question,  and  gave  it  effect  aa  to  numerous 
streets  which  were  the  subject  of  contracts 
between  the  city  and  the  companies.  Under 
our  eonclusiona  the  decree  must  be  reversed, 
and  the  construction  we  have  given  the 
act  may  require  a  decree  differing  from 
that  rendered  in  the  circuit  court,  when 
applied  to  particular  streets.  But  we  shall 
not  take  up  all  these  coatrorersies  in  de- 
tail, and  shall  leave  to  the  circuit  court 
a  readjustment  of  the  decree  upon  the  lines 
of  this  opinion.  There  are,  however,  certain 
matters  In  the  case  which  have  been  fully 
argued  and  should  be  determined  before 
the  ease  is  again  consider«d  in  the  circuit 
court.  On  these  features  of  the  ease  we 
will  not  enter  upon  extended  discussion, 
but  briefly  indicate  our  views  upon  them. 
It  woe  held  by  the  learned  circuit  court 
that  tlie  Dniciidmg  act  of  18G5  had  appli- 
cation to  the  North  Chicago  City  Railway 
Company,  and  bnd  the  effect  to  extend  the 
corporate  lilt  of  that  company.  We  think 
this  is  a  collect  view.     By   the   10th   sec- 


tion of  the  act  of  18S0  all  the  grants, 
powets,  privileges,  Immnnities,  and  fn» 
chises  conferred  upon  Parmalee  and  othen^ 
by  the  act  for  the  south  and  west  divisions 
of  the  city  of  Chicago,  were  eonferred  up«a 
certain  persons  by  th*  corpoiate  nam* 
-<f  the  North  Chicago  Cify  Railway  Com- 
pany, for  the  north  division  of  the  d^,  Im 
the  county  of  Cook,  aa  foiiy  and  effectually 
as  if  tbey  had  been  by  a  aeparat«  set 
incorporated,  with  all  of  said  grants^  pow- 
ers, immunities,  privileges,  and  frsnnhlnw 
By  the  1st  seoUon  of  the  act  of  IB6S  ths 
corporate  live*  of  the  Chicago  City  Rait 
way  Company,  created  by  the  1st  section 
of  the  act  of  1869,  and  the  Chicago  ^ 


pressly  extended  tor  ninety-nine  years. 
While  nothing  was  speeifioally  said  of  tita 
North  Chicago  City  Railway  Company  in 
this  connection,  the  IQth  section  of  th* 
act,  after  this  amendment,  we  think,  should 
be  read  in  connection  with  the  amended 
act,  so  that  the  act  of  ISSO  is  to  be 
read  aa  if  it  had  originally  been  in  Uti 
amended  form.  In  this  view  the  «ztesid«d 
life  of  the  corporations  created  by  the  1st 
section  must  be  read  Into  the  charter  ol 
the  North  Chicago  City  Railway  Compaq, 
created  by  the  10th  aection. 

We  believe  this  view  is  sustained  by  rea> 
son  and  authority.  Holbrook  v.  Sidiol,  M 
ni.  101.  The  rule  was  thus  stated  in  Fta^ 
reU  T.  Btatt,  G4  N.  J.  L.  i21,  24  Atl.  725: 
"As  a  rule  of  construction,  a  statute  amend- 
ed is  to  be  onderstood  in  the  same  sense 
exactly  as  If  it  had  read  from  the  beginning 
as  it  does  amended.  People  ta  reL  Par- 
■one  V.  Cirottit  Judge,  37  Mich.  287.  In  Com- 
rod  V.  Wall,  24  Mich.  275,  a  seetlcm  in  ■ 
chapter  ol  the  Code  was  amended,  and  it  wai 
held  that  it  was  not  intended  to  operate  i» 
dependently  of  the  other  provisions  of  the 
chapter,  but  that  the  whole  chapter,  in  its 
present  form,  must  be  read  as  one  act. 

'The  rule  is  correctly  stated  in  EndliA 
on  Interpretation  of  Statutes,  f  294,  aa  fot 
Iowa ;  'A  statute  which  is  amended  ia  there- 
after, and  as  to  all  acta  subsequently  dont^ 
be  construed  as  if  the  amendment  had  al< 
ways  been  there,  and  the  amendment  Itself 
so  thoroughly  becomes  a  part  of  the  original 
statute  that  it  must  be  construed  in  view 
of  the  original  statute  as  it  stands  after 
the  amendments  are  introduced  and  the  mat- 
ters superseded  by  the  amendments  elimi- 
nated.' "  This  view  is  strengthened  by  the 
languBge  of  the  2d  section,  which  speaks  of 
the  deeds  of  transfer  of  rights  between  the 
corporations,  in  said  several  acta,  or  "any 
two  of  them." 

The  city  of  Chicago  has  constantly  reeor 
uized  the  corporate  existence  of  thia  com- 
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ftBj  and  IsMM  vimM»  namnaaa  mgnemmiM 
with  n  aa  mwb  corporatfam.  In  Ohteage  t. 
0AcMon,  g  WalL  00,  IS  L.  ad.  594,  tn  am- 
sidering  >  contract  brtwMn  tha  Nortli  Chl- 
«ago  Citj  BaOwaj  Companj  and  tha  el^  as 
to  the  extant  of  atraet  ImproraiiMiit  hj  waj 
t-of  paving,  etc.,  which  eonld  be  reqnlrad  of 
•  Um  companr  under  the  ordinaaea  of  Uaj  23, 
I8SS,  granting  it  rights  and  prtrOegBa  in 
the  atreota,  thia  oonrt,  ipealdng  throng  Mr. 
Juatice  Nelaon,  oonoluded  ita  opinion  «a  fal- 
lows:  "A  point  ia  made  that  the  legiala- 
tnra  have  not  conferred  or  intended  to  con- 
fer anthoritj'  upon  the  eitj'  to  moke  tliia  eon- 
tracL  We  need  onlj  smj  that  fuU  power  waa 
tiot  only  conferred,  bnt  that  the  contract  It- 
aelf  haa  been  einee  ratified  b;  thia  body." 
The  learned  justice,  spealdng  of  the  eon- 
tract,  obvioualj  referred  to  the  ordinance  of 
iSaj  23,  I8S9,  passed  nnder  the  authorify 
conferred  bj  the  set  of  Febniary  14, 
1859,  and  the  ratlfleatlon  by  the  Isgisla- 
tnre  under  the  aot  of  Febmary  S,  1865.  We 
,  bave  no  doubt  that  this  act  was  intended  to 
apply  to  the  North  Chicago  City  Railway 
Company  as  well  as  to  ths  compajiies  specif- 
leally  covered  in  the  1st  section  of  the  act. 
The  ordinance  of  1868  In  its  lOth  seetiim 
gave  the  right  to  operate  the  "said  roU- 
ways  for  twenty-five  years,  and  thereafter 
!•  parties  operating  said  raliwaya  ths  en- 
joyment of  all  privii^es  granted  until  the 
common  council  shall  elect,  by  order  for 
that  purpose,  to  purchase  tjis  trades,  rail- 
way can,  carriages,  station  houses,  sta- 
tion grounds,  furniture,  and  implements  of 
•very  kind  and  description  used  in  the  con- 
stmction  and  operation  of  said  railways  or 
ths  apportanancas  in  and  about  the  same." 
By  I  7  of  the  act  of  February  14,  IS60, 
all  of  the  rights  and  privileges  granted  or 
intended  so  to  be  to  Pariaalee  and  others, 
by  the  ordinances  and  amendments,  wars 
eonflnued  and  vested  in  the  corporations. 
The  affirmance  of  thoM  rights  and  privl- 
legea  gave  them  the  sanction  and  made 
them  part  of  the  legislative  act.  After- 
warda  certain  of  the  rights  and  privilegea 
of  the  Chicago  City  Railway  Company  were 
transferred  by  the  deed  of  July  30,  1863, 
as  stated  in  said  conveyance,  to  the  Chica- 
go West  Division  Eailway  Company.  This 
deed  of  transfer  is  confirmed  by  the  act  of 
1869.  Later  the  system  of  railways  was 
extended  under  ordinances  of  the  city  and 
with  the  assent  of  village  boards  of  trus. 
tees.  It  is  the  contention  of  the  receivers 
that  by  reason  of  the  premises  the  railway 
t-eompanies  became  eatitled  to  operate  the 
7cntire  system  for'the  extended  period  of  the 
act  of  1865 — for  ninety-nine  years — and 
thereafter  until  the  city  ot  Chicago  shall 
lawfully  purchase  all  of  the  said  railwjiya, 


property,  aqnlpineBt,  an!  appnrtensnees, 
•ad  pay  for  the  same  in  cash  at  its  then 
appraissd  value.  It  Is  the  contention  of 
the  olty  that  this  extension  ot  the  right  to 
pntvhaae  by  virtue  of  the  ordinance  of  1858, 
afflrmed  in  the  aot  of  ISSS  and  the  amend- 
ment of  leeS,  must  be  confined  to  the  strssts 
ecmred  t^  the  ordinance  of  1858.  That 
the  right  to  use  the  streets  under  the  ordi- 
nance of  1868  waa  extended  to  all  subse- 
quently acquired  rights  to  use  the  streeU 
under  the  new  contracts,  so  that  the  right 
would  contlnoe  until  purchase  be  made  of 
the  entire  property  of  both  systems  of  rail- 
way, we  oannot  concede.  It  does  violence 
to  ths  language  of  ths  ordinance  of  185^, 
which,  by  Its  terms,  is  limited  to  the  rail- 
ways therein  and  thereby  provided  for,  and 
would  be  an  extension  of  corporate  privi> 
I^ea  by  implication,  in  violence  of  ths  set- 
tled rule  to  which  we  have  had  eoeaston  to 
refer  in  the  principal  discussion. 

While  not  ooneeding  ths  soundness  of  the 
contention  that  the  right  of  purchase  Is 
•cteuded  to  all  the  property  of  the  railway 
companies  by  reaaon  of  the  unity  of  the 
system,  tiiere  are  certain  ordinances  eon- 
firmed  by  the  aot  of  1805  which  require 
special  attention.  As  we  have  seen,  by  Um 
ordinance  of  May  23,  18G9,  permission  waa 
given  to  lay  a  street  railway  on  and  along 
certain  streets  and  bridges  in  the  south  and 
west  divisions  of  the  dty  ot  Chicago,  "and 
the  same  to  keep,  maintain,  and  use  and  te 
operate  thereon  railway  cars  and  carriagM 
during  all  the  term  of  the  said  act  of  Feb- 
ruary 14,  16GS,  specified  and  prescribed,  in 
the  manner  and  upon  the  eonditions  herein- 
after deeiguated."  On  the  same  day,  Uay 
S3,  1869,  a  grant  was  made  to  the  North 
Chicago  City  Bailway  Company  ot  the  right 
to  uss  certain  streets,  the  rights  and  privi> 
l^es  granted  to  be  In  force  for  the  benefit 
of  the  company  for  the  full  term  of  twenty- 
five  years  from  the  passage  ot  the  ordinance, 
and  no  longer.  This  difierence  in  the  grant*  g^ 
to  the  two  railway  companies  is  significant.  ^ 
In  the  ordinanoe  ot  1858  ths*grant  to  Far-* 
males  and  others  was  tor  tiie  term  ot  twen- 
ty-five years,  with  the  right  of  the  par- 
ties operating  the  railways  to  enjoy  all  the 
said  privil^fes  until  the  common  council 
elect,  by  order  for  that  purpose,  to  purchase 
the  trades  and  other  property  used  In  the 
construction  and  operation  of  said  railways 
and  appurtenances,  and  pay  tor  the  ssms  in 
the  manner  designated  in  the  ordlnanos. 
This  grant  was  expressly  confirmed  by  the 
act  of  1859,  in  I  T  thereof.  Otherwise  there 
was  no  specific  grant  in  that  act  fixing  the 
time  tor  which  the  railway  company  might 
operate  in  the  streets.  As  we  have  seen, 
in  that  law  there  was  a  distinct  nffirmntion 
of  what  the  common  council  had  authorized 
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Uia  oorpontton  to  do,  and  might  thare&ft- 
•r  «uthorlE«  the  aorporation  to  do  by  con- 
tnct  The  North  Chicago  City  Rulwsy 
Gompany,  prior  to  the  act  of  1S59,  had  no 
agreement  aa  to  atreeta.  The  reaaon  for  the 
grant  of  difFerent  terma  to  the  different 
oompanies,  we  think,  la  apparent.  On  the 
west  side  reference  was  made  to  the  tann 
granted  fo  the  act  of  February  M,  ISSO, 
for  the  purpose  of  giving  the  Chicago  Ci^ 
Railway  Company  the  same  t«rm  aa  had  been 
granted  and  confirmed  therein  aa  to  the 
■treeta  named  in  tlie  ordinance  of  Auguit, 
18S8,  and,  in  our  judgment,  gave  to  that 
company  a  grant  in  the  same  terms,  that  is, 
for  twenty-five  years,  and  until  the  city 
purchase  in  the  manner  designated.  On  the 
north  side,  there  being  no  inch  legialative 
oonflrmation  of  rights  already  undertaken 
to  be  conferred  by  the  council,  tlM  grant 
was  specifically  limited  to  a  period  of  twen- 
ty-five years,  "and  no  longer." 

In  considering  the  effect  of  the  ordinaooea 
paseed  by  the  common  oounefl  of  the  eity  of 
Chicago  in  the  period  from  February,  1859, 
to  May  3,  IB75,  it  may  be  well  to  briefly 
summarize  the  terma  of  th«ee  ordinancea. 
ggXhey  will  be  found  in  the  margin.} 


.After  the  passage  of  the  cities  and  vil-* 
lages  act  of  1872,  accepted  by  tlu  city  of 
Chicago  in  May,  1870,  the  following  ordi- 
nance was  passed,  being  the  so-called  "com- 
promise ordinance : "  o 

"July  10, 1883  (amended  Angust  6,  1883)—  ' 
"Extending  the  Term  for  Twenty  Ywrs 
from  Ibis  Date.  Accepted  by  North 
Cnieago  City  Railway  Company,  An- 
gust 8,  IS83;  by  the  Chicago  CHtjr 
Railway  Company  and  the  Chicago 
West  Division  Railway  Company,  Ao- 
guat  10,  1883." 

This  ordinance  contained  this  provisot 
"But  nothing  in  this  section  contained,  or 
the  acceptance  hereof,  shall  in  any  ma.nner 
impair,  change,  or  alter  the  exlating  rights 
duties,  and  obligations  of  the  city  or  of  said 
companies,  respectively,  from  and  after  the 
said  term  of  years  hereiabefore  mentioned." 

Wa  thuB  perceive  a  consbtent  purpose 
running  through  the  grante  to  the  north 
side  company  to  adhere  to  the  term  of  tba 
original  ordinance  of  May  23,  1869,  UmlU 
ing  the  right  to  use  the  streets  to  the  period 
of  twen^-five  years,  "and  no  longer,"  bf 


7   'tOn  the  west  side  we  flod  tbe  toUowlnc: 

Mar  S3.   1896— 

"A  tl'Snt  daring  all  tba  tenn  In  tba  said 
act  o(  Febrnarr  11.  18S8.  specified  and  pre- 
scribed." Btteeta  are  designated  and  tba  time 
far  completloD  of  tbe  railways  tbereon  U  lim- 
ited, tot  some  at  three  months,  others  at  Sve, 
one  jear  and  eighteen  montlis,  and  still  others 
"as  soon  u  praetleable." 

Febraary  13,  1860 — 

Amendstorr  of  tbe  above  laat-menttoDcd  ordi- 
nance^ Eitends  the  time  for  completion  to  ten 
rears  for  some,  and  five  jean  tor  others.  Cer- 
tain lines  mentioned  mast  be  completed  In  two 
reara. 

November  18,  1881— 

Exempting  certain  streets  and  anbatltntlns 
ethers.  Ordlnsnce  of  Uaj  23,  18S9,  In  torce 
elcept  as  amended,  and  Urns  for  completion  of 
certain    rail  ways    named    Is   extended    to    Sve 

November  16,  1B63— 

EiGludlng     rallwajs     (ram     certain    streets 

Uarcb  14.  1864— 

Releasing  one  street  and  sobstltatloi  another. 

Marcb  28,   1BS4 — 

Autbarlty    to    remove    from   one    street   to 

Marcb    28.    1864— 

AatborEiIng  temporary  trads  while  a  bridge 
la  being  constructed. 

Jnir  11,  1884— 

Amending  ordloances  of  March  26,  1B64,  re- 
pealing tbe  temporary   ase   ot  certain  streets. 

Aagust  IT,   1864 — 

Cresting  new  Hoes,  extending  otbera,  and  reg- 
nlatlDg  tbe  use  thereof.  Times  tor  complelioti 
llied  at  ninety  days  snd  fifteen  months.  No 
<lme  or  duration  stated  by  reference  or  dlreelly. 


D  certain  streets  named. 


March  B.  18T6— 

Aathorlxing  tbe  eonatraetlon  and  apsratlMl 
ol  a  new  line.  To  be  completed  by  October  1, 
18TS,  and  the  tern  to  extend  to  October  1, 
1894,  and  thereatter  ontU  purchased  by  tha 
dty. 

April   10.   1875— 


tain  uses  and  legal  claims  arlstng  from  tb* 
operation  ot  the  tines. 

Od  the  north  Bide  we  find  the  tollowtngi 

Uay  ZS.   1SS9— 

Tern  "twenty-flve  yean  and  no  tonser,** 
Times  for  completion  Bsed  at  Janaaiy,  1860) 
and  Joly,  1863,  dlSerent  lor  soma  than  ethal:^ 

January  IB,  1B84 — 

Term  "subject  to  all  the  rules  and  limita- 
tions and  restrictions"  prescrltwd  In  the  ordi- 
nance ot  Uay  S3,  1859.    Aathortsts  oonnectleM 

August  11.   1884 — 

Term  "lubject  to  all  the  restrletlOQa  and  eon- 
dltlona,  tbe  rights  and  privileges,  mentioned" 
In  ordinance  of  May  2S,  ISse.  Time  tor  eom- 
pletlon  fixed  at  sixty  days;  unless  restricted,  etc 

May   8,    IBTl— 

Bame  term.  Time  lor  completion  fixed  at 
June  1,  I8T2,  foe  tbe  street  nllway  naoied. 

November  20,  1B71— 

Term  "subject  to  all  rates  and  llmltattona  and 
restrictions"  prescribed  bi  ordlnsnea  of  May 
23.  18S9.  Bights  and  privileges  granted  ataall 
contlaae  for  a  term  of years. 

October  SO,  1874— 

Term  nntll  October  1,  ISO*,  and  thereafter 
until  parebased  t>y  tbe  dty.  To  be  completed 
July  I,  1879.  As  leasee  of  Chicago  City  Hall- 
way Company  as  to  certain  portion. 

April  26.  1875— 

Amending  the  last-mentioned  ordinance,  and 
otherwise  similar  to  It  as  to  terms  and  condl. 
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rdliMuicM  to  tha 
prior  ordinmiM«.  We  do  not  regard  the  sx- 
eeptlanal  duiTscttr  of  tho  ordliuuic*  of  Oc- 
tober 26,  1874,  amended  April  EO,  187S,  at 
ovarcomlng,  aa  to  other  ordininces,  the  gen- 
Jjand  pnrpoM  reflected  in  tham.  That  ordi- 
*iiance  was  a  grant  in  p«rt  to  tha 'North 
ChicBgo  Companj  ■•  the  leasee  of  the  Chi- 
eago  City  Company,  and  waa  donbtleea 
dutnged  in  tarme  to  make  it  comply  with 
the  grant  of  the  latter  company  aa  to 
•treeta   ia  which   it   operated. 

As  to  the  weat  aide  oompanlea  we  find 
nmnlng  tlinragh  the  ordinanoea  making 
grants  in  tlie  diTuioni  corered  t^  that  aya- 
lam  a  pnrpoae  to  preeerve  the  original  per- 
misaion  of  the  ordinance  of  August  10,  186B, 
wlilch  granted  the  use  of  the  streets  for  the 
tana  of  twenty-live  yean  and  nntil  purchase 
by  the  city.  The  language  used  in  the  or- 
dinanee  of  May  £3,  I8G9,  granUng  the  use 
of  the  atreeta,  ia  "during  all  the  term  in 
aaid  act  of  the  14th  of  Febmary,  a.  D.  tSG9, 
^•ejfled  and  prescribed."  Tlila  ordinanoe 
and  airoilar  onea  paaaed  prior  to  the  act  of 
Febmary  6,  1S8S,  were  eonflrmed  by  that 
act,  and  righta  under  them  were  reaarred  by 
tha  compromise  ordinance  of  July  10,  1863. 
We  hold  tliat  when  streeta  were  occupied 
mder  the  authori^  of  these  ordinances  the 
company  Iiaa  the  right  to  the  use  of  the 
atreeta  until  the  city  siiall  pureluue  under 
tiie  oontracta  thus  made. 

In  the  west  aide  system,  tha  ordinance  of 
Augiiat  IT,  1864,  ia  ailent  aa  to  the  term  of 
the  grant  We  do  not  think  thla  indicates 
uiy  Intention  on  the  part  of  the  ci^,  evem 
if  it  liad  the  power  under  legislative  acts 
then  in  existence,  to  confer  the  right  in  per- 
petuity to  the  occupancy  of  the  streets,  a 
point  which  we  do  not  feel  called  upon  to 
decide.  The  other  ordinanoea  t^  direct 
terms  or  references  to  prior  ordinances  bsva 
made  the  grants  (or  the  west  aide  system  for 
the  term  of  twenty-flve  yeara,  and  until  pur- 
dtmse  by  the  city,  in  the  manner  stated,  and 
we  do  not  think  there  was  any  intcDtion  to 
depart  from  the  plan  In  this  one  ordinanoe 
omitting  speciflcally  to  name  a  definite  time 
of  occupancy.  At  tbfa  time  there  had  been 
no  extension  of  the  life  of  the  corporation, 
and  it  naa   speciQcally  limited  to  twenty- 

In  reaching  this  cancluaion  wo  are  not  un- 
mindful of  the  decision  of  this  court  in  De- 
^troit  V.  Detroit  Citizeiu'  Street  R.  Co.  184 
mV.  6.  368,  395,  46  h.  ed.  S92,  610,  £S  Sup. 
7ct  Rep.  4ia,  holding  that  although  a*cor- 
poration  be  organized  for  a  limited  period 
by  the  terms  of  its  charter,  it  may  receive  a 
grant  which  would  Inure  to  the  benefit  of 
those  lawfully  entitled  to  succeed  to   the 
righta  of  the  corporation,  although   for  a 
period  of  years  beyond  the  corporate  life. 
28  S.  C.—20. 


But  In  tha  preaent  easa  ths  right  gruited 
must  be  couatrued  with  reference  to  the  ays- 
tem  of  which  it  was  made  a  part,  and  where 
the  terms  of  the  grant  were  limited  to  twen- 
ty-flve  years,  and  until  purohas^  we  can  find 
no  Intention  to  grant  or  receiTs  a  perp» 
tulty  aimply  because  no  term  of  years  was 
named  In  the  one  ordinanoe  nndn'  ooasUer*- 


eonflnaed  by  the  act  of  1865,  they  were  lost 
to  the  oompaniea  by  accepting  the  priH- 
l^ea  eonferred  In  tha  "power  ordlnanCM* 
of  June  7,  18B0,  and  Uarch  30,  1S8B.  Bnt 
prior  to  tha  passage  of  tliosa  ordinances  was 
the  ao-called  "compromise  ordinance"  of 
July  10,  1883,  aa  amended  August  6,  ISBSt 
settling  certain  oontroveraies  as  to  Ucenat 
fees  and  street  paring,  and  ^»nding  the 
time  of  operation  for  twenty  years,  and 
farther  proriding:  "But  nothing  In  this 
section  contained,  or  the  acceptance  hereof 
shall  In  any  manner  Impair,  change,  or  alter 
the  ezlstlng  righta,  duties,  and  obllgatltma 
of  the  city,  or  of  said  companies,  respe» 
lively,  from  and  after  tlie  expiration  of  the 
said  term  of  years  hereinbefore  mentioned." 
In  tha  North  Chicago  City  Railway  ordi- 
nance and  the  West  Chicago  City  BsJlwar 
Company  ordinance  clauses  are  inserted  ta 
the  effect  that  prlvllegee  aa  to  time  sftor 
tha  expiration  of  the  term  of  twenty  years 
ore  to  be  governed  by  ordinances  theretofore 
passed.  In  view  of  this  reservation  we  are 
of  opinion  that  whatever  rights  and  pri^- 
legea  the  company  had  in  the  streets  af  tor 
the  expiration  of  the  time  limitation  in  the 
"power  ordinances"  were  not  lost  by  the 
scceptanoe  of  privileges  conferred  In  thoae 
irdinonces. 

It  ia  contended  that  the  roUway  oom- 
pamles  had  no  power  to  accept  ordinances 
for  the  use  of  other  than  animal  power  ia 
the  operation  of  railways,  because  of  the  go 
titles  of  the  various'aets  which  constituted? 
the  charter  of  the  companies,  limiting  thsm 
to  the  use  of  animal  power,  and  because  of 
the  constitutional  provision,  which  we  hare 
referred  to  earlier  in  this  opinion,  prorid- 
ing  that  no  private  or  local  law  ahall  em- 
brace more  than  one  subject,  which  shall  be 
expremed  in  Its  title.  We  think  the  Inten- 
tion of  the  legislature  in  this  respect  waa  not 
to  confine  the  operation  of  the  road  to  animal 
power,  bnt  to  Incorporate  street  rsilway 
companies  as  distinguished  from  steam  rall< 
ways,  and  to  endow  them  with  the  rights 
and  privil^ea  named  in  the  acts.  Section 
two  of  the  law  (act  of  1865)  expressly 
gives  the  power  of  amendment,  in  providing 
that  "it  shall  be  e<Hnpetent  for  the  sold 
council,  with  the  written  consent  or 
the  other  party  or  partiia 
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or  thair  udgos  to  aaf  of  nid  ooatneti, 
■tlpnlatloiu,   liosnMa,   or   uudertaJdngi,   to 

think  this  gruit  of  power  waa  broad  tat 
to  authorlie  Urn  eity  to  grant,  uid  the 
nHynj  oompauy  to  Accept,  a  changed  meth- 
od of  operatfon  of  the  railway!  bj  t^tplying 
thereto  »  new  and  mora  cdBcient  and 
iwtnlcal  power.  It  la  true  that  tbe  laprame 
court  of  lUinoia  In  North  Oltioago  City  B. 
Co.  T.  Lak»  Fiffto,  lOG  TO.  tffJ,  U  Am.  Bep. 
788,  held  that  the  charter  of  the  North 
Chicago  Citj  Bailway  Compaa;  had  not 
authorUad  a  afoam  railway,  but  that  court 
haa  held  In  later  daciaiona  that  an  electric 
nllway,  incorporated  under  the  gmeral 
MTporation  acta  to  build  horse  and  dummy 
raflwaya,  might  organize  a  atreet  railway 
company  to  be  operated  by  olectridtT  or 
by  any  motive  power  other  than  steam,  and 
mi^t  appropriate  private  proper^  for  thia 
purpoie,  Haroay  v.  Aurora  A  Q.  B.  Oo, 
174  m.  £99,  SI  N.  E.  163.  The  court  haa 
alao  held  tliat  the  proriaiona  of  the  horae 
and  dummy  act  applied  to  electric  railway 
oompaniea,  aa  did  a  paragraph  of  the  gen- 
Oil  incorporation  act  in  regard  to  horse  rall- 
waya.  We  think  the  Iltinoia  caaea  recog- 
nise the  diatinction  in  l^alation  in  that 
■tate  between  railwaya  intended  to  be  oper- 
^ated  upon  the  atreeta  of  the  city  of  Chi- 
woago  and  other  cities  for  local  acoommoda- 
■  tlOD,  and  steam  railways,  aa  ench  are*gen- 
•rally  understood.  And  the  declaration  in- 
lerted  in  the  title  of  the  acte,  that  they 
ooncem  horae  nilwaja,  will  not,  because  of 
the  constitutional  provision,  prevent  the 
nerciao  of  the  power  of  amendment  con- 
ferred by  law  upon  the  city  and  the  compo^ 
niea  in  auch  manner  aa  to  authoriw  the  use 
of  Buoh  power  aa  electricity  and  cable.  We 
agree  with  the  learned  circuit  court  tliat 
Uieae  grante  as  to  changed  methods  of  oper- 
ation were  within  the  powers  l«gally  con- 
ferred by  the  act  of  IS65.  Furthermore,  on 
June  9,  18B7,  the  legislature  passed  an  act 
having  application  to  oompaniee  organized 
under  general  or  special  laws,  which  pro- 
vided: "Every  such  street  railway  may  be 
operated  by  animal,  cable,  electric,  or 
any  other  motive  power  that  may  have  been 
or  shall  hereafter  bo  granted  to  it  by  the 
public  officers  or  authorities,  except  steam 
locomotive  engines."  It  is  true  tbat  this 
ttotnte  waa  repealed  by  the  act  of  March  7, 
1899,  but  we  do  not  perceive  how  this 
oould  destroy  Ite  eSect  to  ratify  the  con- 
tracte  which  were  in  existence  when  the  act 
waa  passed.  This  view  renders  It  unnacea- 
aary  to  pass  upon  the  question  whether  the 
ei^  of  Chicago,  having  underteken  to  au- 
thorize the  use  of  new  power,  upon  the  faith 
of  which  authority  large  sums  of  money  have 
been  expended  and  extensive  changm  made. 


can  now  be  heard  to  any  that  It  bad  no  ■» 
thoritr  to  grant  andli  right. 

The  learned  eirenit  court  held  that  prlvl- 
leges  granted  under  ordinanoee  of  the  torn 
of  Jefferson  were  limited  to  twen^  year*. 
Thia  ruling,  it  la  oontended  by  the  (^cagv 
West  Diviaion  Hallway  Company,  la  erro> 
neons,  because  of  the  act  of  18E9,  whloh  pn^ 
Tided:  "Section  6.  The  said  corporation  it 
hereby  anthorlced  to  extend  the  sold  sev- 
eral railways  herein  authorized  to  be  built 
in  the  manner  aforesaid  to  any  point  or 
pointo  within  the  coun^  of  Cook  in  this 
steto;  and  to  enable  said  oorporation  to  con- 
struct any  or  all  of  the  railways  herein  aa- 
thoriied,  or  their  appendages,  the  said  eor- 
pomtion  is  hereby  vested  with  power  to 
take  -and  apply  private  proper^  for  ths 
purpoaea  and  in  the  manner  prescribed,"  ^ 
etc  Beotion  S  i  "The  aaid  corporation  is  « 
hereby  autborired^*  with  the  aaaent  of  the  ■ 
supervisor  of  any  township,  to  lay  down  and 
maintain  its  said  railway  or  railways  in, 
upon,  over,  and  along  any  common  highway 
in  said  township,  but  in  such  manner  oa  not 
to  obatmct  the  eommon  travel  of  the  pub- 
lic over  the  aome."  The  town  of  Jeffersos 
waa  one  of  the  townahipa  of  Cook  county, 
adjoining  the  dty  of  Chicago  on  the  nortii- 
west.  Bo  far  aa  the  record  discloses,  no  ef^ 
fort  was  made  to  extend  the  lines  of  tho 
Cliicago  West  Division  Railway  Company 
into  the  town  of  Jefferson  until  IS77.  B» 
fore  that  year  the  town  of  Jefferson  had 
adopted  the  provisions  of  the  cities  and  vil- 
lages act  of  1872,  in  which  the  power  to 
grant  the  uae  of  the  atreete  for  street  rail* 
way  purposes  was  limited  to  twenty  years. 
On  January  2S,  1876,  the  village  passed  tiia 
ordinance  granting  to  the  Chicago  West'  Di* 
'  in  Bailway  Company  and  ite  sueee*- 
the  right  to  maintain  and  operate  « 
street  railway  In  Milwaukee  avenue  and 
Armitoge  road,  in  said  village,  the  rights 
and  privileges  thereby  granted  to  extend  for 
the  term  of  eighty-one  years.  Under  tlie 
act  of  1850  the  right  to  lay  down  tracks 
and  maintain  railways  over  and  along  ths 
common  highways  in  the  townships  in  Cook 
county  required  the  eonsent  of  the  super- 
visor in  the  township.  Thia  doea  not  ap- 
pear to  have  been  obtained,  and  when  the 
authority  was  given  by  the  president  and 
board  of  trustees  of  the  village.  It  was  sub- 
ject to  the  limitetion  already  referred  to. 
We  cannot  assent  to  the  soundness  ef  the 
gument  that  the  act  of  1859,  in  the  event 
of  the  abolition  of  the  office  of  supervisor, 
during  the  life  of  the  corporation,  would 
uthorize  the  extension  to  these  adjoining 
townships  of  the  system  of  railways  intend- 
ed to  be  constructed,  without  official  con- 
Before  the  passage  of  the  act  of  1809, 
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incorpomtlng  t^  board  of  tnuteea  of  the 
town  of  Lako  Vf«w,  tlia  nqMrriaoTi  grant' 
•d  permita  to  oM  vjbm  of  tha  highw^s  of 
I&ke  towniblp.  Thla  autliorl^  waa  acar- 
daed  under  If  S  and  6  of  the  aet  of  Peb- 
niar7  14,  1B69.  We  cannot  agree  that  the 
dnration  of  tlieae  permita  would  be  In  perpe- 
Q  tnity,  beeaoM  of  the  fact  that  no  time  was 

■  ipeelflcallf  named  In  them.    The  ext«nsIon 

■  Into'Ijaka  View  wea  part  of  the  north  lide 
railway  eyston,  which,  fajr  tha  term*  of  the 
grants  from  the  city,  were  limited  to  twen- 
^-ftve  years,  and  ao  longer.  There  cer- 
tainly could  be  no  Intention  in  granting 
these  permits  from  the  saperviaors  as  ex- 
tensions  of  the  system  to  make  perpetual 
grants,  when  the  right  of  nser  of  the  main 
part  of  the  line  was  expressly  limited  to 
twenty-flve  years.  A  fair  inference  would 
be  that,  In  extending  this  part  of  the  sys- 
tam  so  as  to  make  a  portion  of  that  alreuly 
granted,  such  grants  were  to  be  for  the  same 
term  aa  those  already  made.  As  to  ezten- 
aiona  ia  the  town  of  lAka  View,  obtained 
otherwise  than  from  ths  auperrisors,  it  ap- 
pears that  on  February  16,  1S0S,  an  act  wu 
passed  entitled  "An  Aet  to  locorporato  a 
Board  of  Trustees  for  tlie  Tomi  of  Lake 
View,  in  Cook  Coun^,"  and  it  waa  prorid- 
ed  that  the  superviaon,  asseasors,  and  oom- 
misaionerB  of  highways  and  their  sncoesaorB 
In  ofBce  should  bo  oonstltnted  and  ineor- 
porated,  e0  offioio,  a  board  of  truiteee  for 
said  town  of  Lake  View.  On  March  6,  18fl7, 
an  amendatory  aet  was  psased  entitled  "An 
Act  to  Incorporate  a  Board  of  Tnisteee  for 
the  Town  of  lAke  View,  in  Code  County," 
which  provided  ( |  7 )  that  the  board  of  trus- 
tees should  hare  ths  control  and  superrision 
of  tha  highways,  streets,  alleys,  and  public 
parks  In  said  town.  This  board  afterwards 
passed  ordinancee  consenting  to  the  laying 
down  of  tracks  In  the  town  of  I«ke  View, 
on  a  number  of  avenues  and  streets  named 
in  the  ordi  nances. 

The  casee  In  the  state  oonrts  are  much 
divided  as  to  the  rlgfit  of  a  municipal  eorpo- 
ration,  because  of  Its  charter  power  of  con- 
trolling the  etreeta,  to  grant  the  use  there- 
of to  a  street  railway  company.  Some  of 
the  cases  are  collected  in  Dttroit  Ottwvns* 
Bireet  R.  Co.  v.  Detroit,  26  L.  R.  A.  607, 
12  C.  C.  A.  365,  22  U.  S.  App.  670,  64  Fed. 
S28,  637. 

The  act  of  I86D,  f  6,  required  the  consent 
of  the  supervisor  to  the  extension  of  the 
railways  into  townshlpa  of  Cook  county  out- 
ude  of  Chicago.  When  the  supervisor  be- 
eame  a  member  of  the  township  board  of 
tnuteea,  and  that  board  gave  its  consent, 
I.  we  think  this  Hatiafled  the  requirement  of 
5  the    act    in    that   reepeoL      The   legislature 

■  might  have  given  tba  railway 'company  the 
Tight   to    extend   Its   lines   in   Cook   county 


withoirt  the  consent  of  aof  local  antbori^. 
W«  are  not  emcemed  wlUi  tiit  general  pow 
en  a<  the  suparrfaor.  When  tba  le^sl^ 
tore  dastgnatad  him  aa  the  offldal  whoea 
assent  should  be  obtained,  it  empowered  him 
to  give  such  assent,  and  when  given  tn  *af 
■nbstantlal  way,  that  aatlsfled  the  raqnir^ 
menta  of  ths  act  of  I86D. 

As  we  understand  the  dedaioas  of  the  su- 
preme court  of  IIlinolB,  the  power  to  con- 
trol the  Btreete  and  highways  by  the  town- 
ship trustees,  given  hy  the  act  of  March 
6,  18S7,  would  include  the  right  to  author- 
ice  their  use  for  street  railway  purposes. 
In  Chicago  Mtmioipal  Oaaligta  A  Fvtl  Oo. 
V.  Lak«,  130  111.  64,  22  N.  B.  616,  the  court 
held:  "He  power  to  control  and  regulato 
the  streets,  alleys,  and  other  public  plaeea 
within  the  limits  of  the  town  of  ]>ke,  and 
abate  any  obstructions,  encroachments,  or 
nuisances  thereon,  waa  given,  in  Its  diar- 
ter,  to  the  corporate  authorities  of  tba 
town.  Under  this  power  the  town  could 
lawfully  permit  any  nae  of  snch  streets  and 
alleiys  that  is  oonslstait  with  tha  publle 
objects  for  which  thsy  are  held,  and  oould 
make  a  grant  of  a  right  of  way  for  the  par- 
pose  of  laying  gas  pipes  and  mains  under 
the  surface."  In  People  ea  rel.  Rinne  t. 
BlocJci,  208  m.  363,  36B,  67  N.  B.  SOB,  810, 
the  same  court  said,  having  reference  to  a 
grant  of  the  right  to  lay  switch  tracks  In 
the  street:  "The  street,  at  the  time  aUd 
permits  were  grantod,  was  under  ths  eon- 
trol  of  the  board  of  trasteea  of  ths  town  of 
Lake,  and,  under  the  power  conferred  upon 
that  munlcipalll^  by  law.  It  was  authorised 
to  allow  the  use  of  said  street  for  any  pnr- 
poee  not  incompatible  with  the  purpose  for 
which  It  was  established,  and  to  allow  a  rail- 
road track  to  be  laid  therein  waa  not  a  use 
Incompatible  with  the  purpose  for  which 
it  was  eetabllshed."  In  Quuwg  v.  Bull, 
106  m.  337,  on  page  340,  it  waa  aald-.  "^n 
this  state  Uiera  ia  vested  In  municipal  cor- 
porations a  (ee-simple  title  to  the  streets. 
Under  the  power  of  exclusive  control  over 
streets  It  Is  very  well  settled  by  decisions 
of  this  eourt  that  the  munidpal  authorities 
may  do  anything  with,  or  allow  any  use  of « 
Btreets,  which  is  not* incompatible  with  the? 
ends  for  which  etreets  are  established,  and 
that  it  is  a  legitimate  nse  of  a  street  to  al- 
low a  railroad  track  to  be  laid  down  in  it. 
Uoiet  T.  Pittaburgh,  Ft.  W.  d  0.  R,  (76. 
21  111.  616;  Murphg  y.  Ohioago,  29  III.  S78, 
81  Am.  Hoc  307;  CUoago  A  tl.  W.  R.  Co. 
V.  People,  01  III.  2G1."  In  view  of  these 
Illinois  decisions,  construing  the  legisla- 
tive acts  of  the  state,  we  think  the  learned 
circuit  conrt  erred  in  holding  that  the  trus- 
tees of  the  town  of  Lake  had  no  power  to 
grant  the  milway  the  use  of  the  atreeta  fmr 
street  railway  purposes. 


on,Coogle 


20  SUPBEMB  COURT  REPORTEB. 


Ooi.  TlBU, 


The  quMtlon  remaiiiB  aa  to  th«  term  for 
vUch  Uw  rights  granted  bf  the  trustees 
and  the  municipality  of  Lake  View  were  to 
be  held.  The  ordinances  making  these  grants 
required  the  company  to  perform  certain 
duties  to  the  municipalities,  such  as  the 
laying  of  pavement,  subject  to  the  approv- 
al of  the  trustees.  On  April  16,  1887,  the 
incorporated  town  of  Lake  View  became  in- 
corporated as  the  city  of  Lake  View  under 
the  cities  and  villages  act  ot  1672.  On 
July  15,  1889,  the  territory  inoludeJ  in  the 
city  of  I^ke  View  wna  annexed  to  the  city 
of  Chicago.  We  think  in  such  case  tlmt 
the  terms  granted  would  not  e:ftend  he- 
yond  the  life  of  the  corporation  conferring 
then),  where  there  was  no  attempt  to  confer 
a  definite  term,  assuming,  without  decid- 
ing, that  it  was  within  the  authority  of  the 
municipality  to  grant  a  perpetuity.  Our 
attention  has  been  called  to  a  late  case  de- 
cided in  the  supreme  court  of  Illinois  {Peo- ' 
pl«  es  rtl.  V.  Chicago  Telephone  Co.,  not ' 
ofBcially  reported)  77  N.  E.  245,  In  which  it 
was  held  that  where  trustees  of  village*  and 
towns  have  granted  rights  eitendiog  telephone 
privileges,  not  for  a  deSnite  period,  that 
such  grants  could  not  be  construed  to  be 
perpetuities,  and  did  not  extend  bqrond  the 
lives  of  the  corporations  granting  them.  The 
court  says:  "The  ground  of  the  defendant's 
claim  that  the  ordinance  does  not  limit  its 
charges  tn  the  annexed  territory  Is  that, 
before  the  annexation,  the  minor  munici- 
palities had  granted  to  it  the  right  to  oc- 
cupy the  streets  therein  for  its  business, 
« without  any  limits  as  to  time.  If  the 
7  grants  had  been  for  terms  of* years  under 
legislative  authority  authorizing  them,  and 
the  term  had  extended  beyond  the  existence 
of  the  corporations  granting  the  privileges, 
there  might  be  ground  for  saying  that  the 
grants  were  binding  upon  the  city,  because 
they  had  become  binding  contracts,  under 
which  the  defendants  had  vested  contract 
rights  for  such  term;  but  they  were  not 
for  definite  periods,  and  the  grants  were  in 
consideration  of  furnishing  something  to 
the  town  or  village,  such  as  telephone  serv- 
ice to  the  town  or  village  hall  or  the  village 
authorities,  free  or  for  some  reduced  rate. 
Such  grants  cannot  be  construed  to  be  per- 
petual, and,  at  most,  cannot  extend  beyond 
the  lives  of  the  corporations  granting  them. 
Upon  annexation  there  ceased  to  be  any  town 
or  Tillage  authorities  entitled  to  the  bene- 
fits of  the  contract  or  authorized  to  demand 
or  receive  them,  and  it  could  not  have  been 
understood  that  the  grant  could  continue, 
discharged  of  the  obligation  annexed  to  it 
.  .  .  The  ordinances  of  the  city  extend- 
ed over  the  annexed  territory  immediately 
upon  annexation  {IllinoU  C.  R.  Vo.  v.  Cftt- 
cago,  I7e  U.  B.  846,  44  L.  ed.  622,  20  Sup. 


Ct.  Rep.  500)  and  the  limiUtlons  of  tba 
ordinance    applied   to    the   annexed    terti- 

This  seems  to  us  a  reasonable  view,  and, 
being  the  construction  of  the  highest  court 
of  the  state  of  niinois,  we  are  willing  to 
accept  it.  Furthermore,  these  grants  in 
Lake  View  were  mere  extensions  of  the  old 
system,  which,  as  we  have  seen,  was  limit- 
ed in  its  rights  to  use  the  streets  reoeived 
from  the  city  to  the  term  of  twenty-fiva 
years,  extended  twenty  years  by  the  com- 
promise ordinance.  In  the  absence  of  ex- 
press language  conferring  a  longer  term, 
we  do  not  think  it  was  intended  to  extend 
tlie  grant  beyond  the  period  alteady  permit- 
ted to  the  system  by  grants  from  the  city. 

As  we  have  said,  we  do  not  deem  it  nec- 
essary to  take  up  all  the  questions  which 
were  raised  and  determined  by  the  circuit 
court  in  considering  the  case  and  settling 
the  decree  in  that  court.  Upon  further  pro- 
ceedings tlie  judgment  of  tliis  court  is  only 
to  be  held  conclusive  upon  matters  apeciB* . 
cally  stated  in  this  opinion.  A 

'The  decree  is  reversed  and  the  cause  r*-« 
manded  to  the  Circuit  Court  for  further 
proceedings  in  accordance  with  the  views 
herein  expressed. 

Mr.  Justice  BCoKemta,  with  whom  con- 
cur Mr.  Justice  Brewer  and  Mr.  Justica 
Browo,  dissenting: 

This  case  as  to  questions  common  to  all 
the  railways  depends  mainly  upon  the  acta 
of  18SS  and  1886,— incidentally  upon  the 
act  of  1861.  The  latter  act  may  he  omitted 
from  special  consideration,  eu  it  depends 
upon  the  others.  111.  Private  Laws  1801,  p. 
340.  It  incorporated  the  Chicago  West  Di- 
vision Railway  Company  and  gave  to  that 
company  all  the  powers  conferred  upon  tha 
other  companies  by  the  2d.  3d,  4th,  and 
6th  sections  of  the  act  of  1359. 

It  will  be  observed  of  the  acts  of  1859 
and  18G5  that  they  created  corporations  re- 
spectively for  the  period  ot  twenty-five  and 
ninety-nine  years,  and  empowered  them  to 
construct,  maintain,  and  operate  a  singla 
and   double   track   railway   in   Chicago. 

The  acts,  as  was  remarked  by  the  circuit 
court,  fall  into  three  divisions:  (I)  The 
granting  part,— the  authority  of  the  com- 
panies to  construct  railways;  i'i)  the  iden- 
tifying part,— the  designation  of  the  streets 
by  the  common  council;  (3)  the  terms  and 
conditions  of  the  occupation  of  the  streets 
by  the  companies  and  the  manner  in  which 
the    terms    and    conditions    shall    be    pre- 

The  meaning  of  the  third  division  is  one 
of  the  chief  controversies  in  the  case;  in 
other  words,  the  extent  of  the  authority  of 
ncil, — whether  It  was  vir- 
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tuollj  aa  Kuthorltj  to  grant  righti  in  the 
atreeta  or  muthority  to  regulate  tha  righta 
conferred  by  the  legislature;  or,  ae  it  is 
»pU7  expressed  by  the  circuit  court,  whether 
it  was  an  Authority  to  fix,  1^  etipulation 
with  the  eorapanies,  that  which  relatea  to 
the  phyHical  eide  of  the  occupancy  of  the 

M  streets  or  the  odmini  strati ve  aide  of  the 

a  operation  of  the  lines." 

•  *It  will  be  convenient  In  the  discussion  to 
•zhibit  the  acta  of  1869  and  1866,  showing 
wherein  the  latter  amends  the  former,  omit- 
ting the  provision  extending  the  corporate 
lives  of  the  companies  from  twenty-five 
yean  to  ninety-nine  years,  about  which  there 
Is  no  dispute.  The  words  in  italics  are  the 
amendments  made  I7  the  act  of  1865: 

The  said  corporation  is  hereby  authorized 
kod  empowered  to  construct,  maintain,  and 
operate  »  single  or  double  track  railway, 
with  all  necessary  and  convenient  trades 
fbr  tum-outo,  side  tracks,  and  appendages, 
in  the  city  of  Chicago,  and  in,  on,  over,  and 
•long  such  street  or  streets,  h^hway  or 
highways,  bridge  or  bridges,  river  or  rivers, 
within  the  present  or  future  limits  of  the 
•outh  and  [or]  west  dirlsions  of  the  city 
af  CLioago,  as  the  common  council  of  said 
elty  have  authorized  said  corporators,  or 
any  of  them,  or  shall  from  time  to  lime  au- 
thorise said  oorporations,  or  tithtr  of  them, 
■0  to  do,  in  such  manner,  and  upon  such 
terms  and  conditions,  and  with  such  rights 
and  privileges,  immurUtiet  and  exemptions, 
as  the  said  common  council  has  or  may,  by 
contract  with  said  parties,  or  any  or  either 
of  them,  prescribe;  arid  ani/  and  all  act* 
or  deed*  of  Iramfer  of  Hghtt,  privilegea, 
1>r  franohitet  beltoesn  the  eorporaliotu  in 
wiii  aejieral  aeti  named,  or  any  ftoo  of  lAem, 
and  oil  eontraote,  itipulatione,  lioenaet,  and 
»ndertaking»  made,  entered  into,  or  given, 
mud  ae  mode  or  amended  by  and  betineen  the 
aaid  oommoM  eouncil  and  any  one  or  more  of 
the  taid  eorporationt,  resptcting  the  loco- 
lion,  ute,  or  eaebition  of  railioaye  *»  or  upon 
the  itreeta,  or  any  of  them,  of  aaid  city, 
ehatt  be  deemed  and  held  and  continued  in 
force  during  the  lift  hereof  as  valid  and 
tffeatwd,  to  all  tnlenta  and  purpoiee,  as  if 
made  a  part,  and  the  same  art  Kerehg  made 
a  part,  of  eaid  several  acta;  provided  that 
U  shall  be  oompetent  for  the  laid  common 
eounoil,  mth  the  written  oonsent  or  oon- 
eurmuM  of  the  other  party  or  parties,  or 
their  aaaigne,  to  any  of  said  oonlroot*,  etip- 
ulatioTte,  Ueeniei,  or  undertakinge,  to  amend, 
mtodifjf,  or  annul  the  eame." 
n  It  is  obvious,  as  far  as  words  can  accom- 
$plish  it,  and  «a  directly  aa  words  oon  ac- 

*  omnplish  it,  the  companies  were  grantedthe 
tight  "to  CDOstmct,  maintain,  and  operate" 
nilways  upon  the  streets  of  the  dt?.  And 
M  other  power  eonld  hava  granted  nudt 


right     Chicago  City  R.  Co.  T.  People,  78 
111.  641. 

Tliat  such  grant  must  come  from  the 
state  Is,  of  course,  not  denied;  but  it  is 
urged  that  the  grant  of  rights  passed  to  tlw 
railway  companies  through  the  agency  of 
the  city,  the  dt;  receiving  a  delegation  of 
the  state's  power.  This  is  based  upon  the 
words  of  the  city's  charter,  and  the  author- 
ity given  in  the  acts  of  1859  and  186S  to 
designate  the  "terms  and  conditions"  upon 
which  the  streets  might  be  occupied. 

The  view  I  take  of  the  acts  makes  it 
comparatively  unimportant  to  consider  the 
city's  charter.  There  seemed  to  be  a  ne- 
cessity for  the  acts,  and  they  were  complete 
in  themselves,  independent  of  other  grants 
o(  power,  except  what  were  continued  or 
confirmed  by  them.  If  the  charter  was 
adequate  to  invest  in  the  dty  plenary  pow- 
er over  the  streets,  we  may  wonder  at  tho 
enactment  of  those  statutes  and  many  years 
of  misapprehension  of  them  and  concern 
about  them.  Counsel  for  the  companies  aa- 
sert,  and  the  assertion  does  not  seem  to  bo 
denied,  that  an  injunction  was  issued  by  tho 
circuit  court  of  Cook  county,  restraining 
the  laying  of  tracks  under  the  ordinance  of 
1658.  The  extent  of  the  power  of  the  dty, 
however,  I  shall  presently  consider  more  at 
length,  and  will  now  pass  to  those  parts  of 
the  act  which  the  city  insists  conferred  aa- 
thorlt;  on  the  common  coundl. 

The  stress  of  the  argument  Is  on  tha 
words  "terms  and  conditions,"  in  the  third 
division.  The  dty  contends,  and  the  court 
decides,  reversing  the  decree  of  the  dreuit 
court,  that  the  authority  of  the  city  to  pre- 
scribe terms  and  conditions  of  the  occupa- 
tion of  the  streets  included  the  authority 
to  fix  the  Ume  of  occupation.  I  dissent 
from  that  interpretation  for  several  rea- 
sons. It  is  opposed  to  the  context  In  which 
the  words  "terms  and  conditions"  are  used. 
It  is  opposed  to  their  primary  and  natnral 
meaning.  It  would  be  a  careless  employ-  ^ 
ment  of  them,  and  disregard  or  destroy  ^ 
■distinctions  necessary  to  be  observed.  &31  • 
was  said  by  ths  dreuit  court,  ordinarily  in 
legal  phraseology  those  terms  are  not  em- 
ployed "to  mmvey  power  over  or  relating 
to  the  time  or  period  through  which  the 
tenure  dealt  with  is  intended  to  run;  but 
conveys  power  over,  or  relates  to  the  means, 
the  methods,  and  the  Incidents  connected 
with  tha  exerdse  of  such  tenure."  Citing 
Ewd  V.  Whitaett,  4  Colo,  77;  Chioaga 
Terminal  Transfer  R,  Co.  T.  Chicago,  taZ 
ni.  676,  68  N.  E.  99.  Of  course,  directness 
and  simplicity  of  methods  are  not  always 
used,  but  some  argument  can  be  baaed  on 
thdr  omission,  and  it  is  natural  to  believe 
that  had  it  been  Intended  to  give  the  power 
oontondad  for  to  ths  dly,  words  would  aok 
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Iiave  been  employed  which  would  have  to  be 
turned  from  tbeir  lint  And  I^^  dgnlflca- 
tiou  to  express  it,  and  wbioh  could  be 
elftlmed  to  be  In  oppoBitlon  to  other  parts 
of  the  act,  and  made  dependent,  besides, 
upon  contract*  with  the  companies,  which 
could  only  be  amended  by  consent  of 
tha  companies.  The  power  would  have  been 
more  directly  conferred  by  a  delegation  of 
the  whole  matter  to  the  el^,  and  would 
have  been  absolute, — not  limited  or  embar- 
rassed or  opposed  by  conditions  unneceasaiy 
to  IL 

The  act  ol  1S59  was  certainly  a  direct 
grant  from  the  state  to  the  companies  for 
the  time  of  their  charter  life,  and  the  ne- 
cessity or  the  advisability  of  conferring  au- 
thority upon  the  city  to  limit  the  time  of 
oecupancy  of  the  streeta  could  not  have  en- 
tered Into  th«  head  of  anybody.  No  oon- 
ditloni  existed  which  suggested  Uie  neces- 
sity or  prudence  of  giving  such  authority. 
The  time  of  occupancy  expressed  in  the  or- 
dinanctt  of  1868,  the  tijoe  of  the  life  ot  cor- 
poTtttions  prescribed  In  the  act  of  I65D, 
and  the  time  for  which  the  franchlaea  con- 
ferred by  that  act  could  be  exerciaed,  all 
coincided.  It  could  not  have  oocurr^  to 
anyone  that  twenty-fiT«  years,  the  term  fixed 
in  all  the  Instmmenta,  was  injuriously 
long  and  demanded  authority  somewhere 
to  limit  its  ezoeea.  To  these  oonsideratlons 
^  as  proof  that  the  words  "terms  and  condl- 
^  tions"  were  not  intended  to  give  authority 
■  to  prescribe  a  time*  of  occupancy  of  the 
■treeta  may  be  added  tliat  of  contemporary 
practioe. 

By  an  ordinance  passed  in  1S59  the  time 
of  occupation  was  expressed  to  be  "during 
all  the  term  In  the  said  act  of  the  Uth  of 
February,  a.  o.  1869,  speelSed  and  pre- 
•cribed."  This,  as  said  by  counsel  for  the 
companies,  "is  a  distinct  recognition  of  the 
fact  that  the  term  for  the  enjoyment  of 
the  franchise  was  to  be  found  in  the  statute, 
and  was  not  among  the  elements  of  the  coa- 
traet  which  the  ordinance  might  prescribe." 
With  the  act  of  1886  there  came  a  change, 
-^fferences  from  the  act  of  1869  of  con- 
spicuous and  striking  import.  These  dif- 
ferences were  too  full  of  meaning  not  to  be 
considered  enlargements  of  the  act  of  1869, 
and  they  were  not  misundsrstood.  The  lives 
of  the  corporations  were  extended  lo  ninety, 
nine  years.  There  Is  no  dispute  about  this, 
and  it  would  teem  neceaearlly  that  the  other 
prorlsions  were  on  account  of  and  complet- 
ed the  purpose  of  tiie  extension.  And  the 
extension  had  some  valuable  purpose.  It 
was  certainly  not  for  the  purpose  only  of 
axtending  the  time  of  the  abstract  beings 
with  nothing  to  do, — no  functions  to  ex- 
vdsa,  no  rights,  no  obligations, — and  the 
lattv  mlgh^  va  ean  eoncalva,  be  ■•  ne» 


essary  for  the  public  to  enforce  aa  the  for- 
mer for  the  companies  to  exercise.  Ohi- 
eago  Union  TraotUm  Co.  v.  Chicago,  199 
111.  4S4,  SB  L.  R.  A.  631,  S6  N.  E.  4SI.  It 
would  be  a  strange  contusion  and  oonfound- 
ing  of  purposes  to  make  the  existence  of  a 
corporation  more  important  than  that  which 
it  was  created  to  do.  Necessarily,  life  and 
functions  went  together,  the  term  of  the 
rights  and  obligations  of  the  corporations 
coinciding  with  the  term  of  thdr  life. 

This  coincidence  of  the  life  and  the  righta 
ot  the  corporations  being  kept  in  mind,  wt 
can  easily  resolve  whatever  ambigolUas  are 
in  the  statute  of  1866.  It  wilt  give  to  every 
word  a  use  and  meaning,  and  keep  distinct 
the  power  which  was  exercised  by  Uie  Ug- 
islature  and  the  powers  to  be  exerrised  hy 
the  common  council.  Let  me,  at  the  ex-^ 
penee  of  repetition,  enter  into  some  detalLS 
The  act  of  ISflfi,  amending  the  act  of'lSSB,* 
enlarged  the  life  of  the  corporations  from 
twenty-Sve  years  to  ninety-nine  years,  and 
in  I  2  empowered  the  companies  to  "cob- 
struct,  maintain,  and  operate"  a  single  or 
double  track  of  railway  in  the  streeta  ot 
Chicago.  Theae  words  necessarily  import- 
ed a  continuing  power.  Time  was  of  the 
very  essence  ot  the  right.  It  Is  true  that 
there  was  no  designation  of  time  but  the 
life  of  the  corporations,  but  this  was  aulD- 
ei<nt.  In  the  absence  of  qualification,  and 
there  was  no  qualiflcation;  certainly  nous 
In  explicit  words.  Streets  were  not  desig- 
nated by  name,  but,  in  a  certain  sense,  all 
streeta  were  subject  to  whatever  right  was 
given,  though  it  could  be  exercised  In  none 
withont  the  designation  of  the  common  coun- 
cil. This  Is  sought  to  be  made  very  doml* 
nant, — determinative  indeed,  of  the  power 
of  the  city,— making  the  city.  In  effaet,  the 
source  of  the  rights  of  the  companies,  not 
merely  the  regulator  of  the  mamer  of  «t< 
erclsing  those  rights. 

Upon  what  reasoning  ts  the  eonelualiiB 
hasedT  Before  considering  the  queatioo, 
however,  let  me  refer  to  the  statement  in  tbs 
opinion  that  "the  council  made,  and  the 
companies  accepted,  spedSe  ordinancea  fix- 
ing the  time  of  occupancy,  as  bad  been  done 
in  the  original  ordinances  of  May  S3,  1859. 
And  neither  before  nor  after  the  passage  of 
the  act  of  1666  was  the  ninety-nine-year 
term  recognlTed  or  acted  upon  In  ordinancea 
granting  the  use  of  the  streets."  I  am  un- 
certain as  to  the  eonelnaion  deduced  from 
the  statement  It  needs  some  expIanatioB. 
Standing  alone  it  may  produce  an  arroneous 
Impression.  If  the  companies  aeceptad  the 
ordinances,  conoeding  the  power  of  the  dtj, 
without  protest  or  reservation  of  their 
rights  under  the  act  of  IB6B  to  longer  terms 
of  occupancy,  there  aovld  be  no  eontfovarsy 
over  tha  interpretAtbm  o<  the  aet  of  I8U 
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Ottav  oraiatdermtlRM  wonM  lupamna  uid 
denuuid  Attantion.  Ooonatl  for  tha  dt^ 
oontended  for  an  cstoppd  kgaisst  tli«  oom- 
pkniea,  and  becaTiM  tli*  «nirt  bM  not  n- 
■ponded  to  that  contention,  bat  dlEciuBeB 
and  boMi  ita  opinion  upon  the  mwuilng  of 
^tbe  act,  I  alio  hava  diacoaMd  ita  meaning  u 
ftneeeaAary  to  tbo  oaM  and  determinaUvc  of 

•  iti*and  I  raeor  to  tbe  question.  Upon  what 
reaMDing  la  tba  plenary  power  ol  tha  dty 
•apport«dI 

Pirat,  let  me  quote  the  langnaga  of  the 
act  of  IBOfi,  aeparated  from  tha  parta  which 
I  think  are  not  releruit  to  the  presait  part 
of  the  ducusaion :  "The  aaid  corporatii 
authorized  and  empowered  to  eonatruet, 
maintain,  and  operate  a  single  or  donble 
track  railway  .  .  .  In  the  city  of  Caii- 
eago,  and  in,  on,  orer,  and  along  inch  street 
or  Btrsets  ...  u  the  common  council 
of  said  cify  have  authorized  said  corpora- 
tore,  or  any  of  them,  or  shall  from  time  to 
time  aathorize  said  corporaUons,  or  either 
of  them,  BO  to  do,  in  such  manner  and  upon 
■ueh  temu  and  conditions  .  .  .  as  " 
■aid  common  eonndl  baa  (prescribed)  t 
may  by  contract  with  aald  parties,  or  ■ 
or  either  of  them,  prescribe,  ,  .  .  ■ 
any  and  all  acta  or  deeda  of  transfer  of 
rights,  privil^[ea,  or  fr&nchlses  between  the 
eorporaUons  in  said  semral  acts  named,  or 
any  two  of  them,  and  all  eontracta,  stipu- 
lations, liceoEea,  undertakings  made,  en- 
tered Into,  or  given,  and  as  made  or  amend- 
ed t^  and  between  the  said  common  ooundl 
and  any  one  or  more  of  the  said  corpora- 
tions, respecting  the  location,  use,  or  ei- 
dudon  of  railways  in  or  npon  the  streets, 
or  any  of  them,  of  said  dty,  aftall  be  dtamed 
Ofid  Adid  and  oontitmed  in  foro*  Auring  the 
Ufa  hertof,  at  vaUd  and  tJfeatwU  to  all  in- 
tsnts  and  pvrpoiei  a»  if  taada  a  part  of  taid 
aeoemJ  actt    .    .    .'       [Italics  mine.) 

The  language  la  orderly  and,  to  me,  unmis- 
takable in  its  rdationa  and  meaning.  What 
element  is  omitted  necessary  to  tba  dear 
•zpreedon  of  a  deOnite  purpose  I  Not  one. 
We  have  already  seen  that  the  rights  given 
would  have  been,  if  there  had  been  no  other 
azpresdon  of  time,  coinddent  with  Uie 
life  of  the  eorporationa,  but  time  was  not 
left  to  Implication,  howwer  dear  the  im- 
plication might  hara  been.  It  was  ex- 
pressed. It  Is  true  it  is  not  said  that  the 
rights,  contracts,  etc,  shall  be  "held  and 

« continued  in  force"  for  ninety-nine  years. 

7  If  Ifhad,  there  certainly  would  he  no  am- 
biguity. It  would  suit  with  the  other  words, 
and  complete  their  meaning  without  diange 


tin  Chicago  Union  Traction  Co.  t.  Chicago, 
IM  111.  484,  B24,  09  I^  B.  A.  SSI.  64S,  G6 
H.  B.  4[il,  482,  It  la  said:  "The  word  'pre- 
scribed.' to  wbldi  tb(  word  'has'  applies,  was 
■Gddentalt7  omitted." 


of  ■  dngb  ^labk.  Why  than  la  tbara 
any  amblgni^,  if  we  substitute  an  aquiv^ 
lent  for  the  phrue  'lor  nlnefy-nine  years  t* 
If  "during  the  life  hateof  la  not  the  eqaivk» 
lent  for  "ainety-nlse  yvara,"  that  i^  tba 
life  of  the  otHporBtioBs,  what  does  it  meant 

There  are  variona  answaia  offered,  tome 
aocapting  that  meaning,  otliers  disputing 
it.  One  counsel  for  the  dty  submits  rathar 
tentativdy  that  the  words  "during  the  life 
hereof"  may  be  words  of  limitation,  and 
that  "the  granta  by  the  common  counell 
thus  ntiHed  by  the  act  sbould  eonUnue  for 
thdr  full  term,"  unless  "the  corporate  ex- 
istence of  one  or  more  of  the  corporations 
be  terminated  by  dissolution  or  forfeiture 
within  the  period  for  which  its  prlvU^es  in 
the  streets  were  granted."  It  is  said,  "Thus 
construed,  the  act  meana  predsely  and  ex- 
actly what  it  aAja, — that  is,  during  the  life, 
i.  «.,  during  the  corporate  lives  of  the  sar- 
eral  eompanles,  the  contracts  made  with 
them  by  the  common  eonndl  are  as  valid 
and  effeotnal  aa  If  made  part  of  tba 
act.    .    .    ," 

Other  counsd  for  the  d^  leave  a  choice 
of  interpretations.  They  say  "The  exprea- 
dou  'during  tha  life  hereof  "  Is  vsgna  and 
amblguons.  It  may  b«  eapabls  of  three  in- 
terpretations; As  meaning  the  life  of  the 
act;  or  the  life  of  the  deeds,  lioenses,  and 
oontraets;  or  the  Htss  of  the  nilway  cor- 
porations, respecUvdy.  They  incline  rather 
to  the  second,  and  say  that  "during  the  Ufa 
hereof'  means  the  life  of  tha  section  or  tha 
matters  mentioned  in  the  section,  and  "here* 
of"  shonld  be  changed  to  "thereof."  The 
court  accepts  neither  of  tha  interpretations, 
but  givea  ita  authority  to  another.  It 
was  apparent  that  Uie  Interpretations 
advanoed  by  connsd  were  too  restricted  and 
Ignored  too  much  the  words  of  the  aoL  It 
was  apparent  that  the  clause  referred  b> 
the  lives  of  the  corporations  (nine^-nlna 
years),  continued  something  for  those  Urea, 
and  the  court  laleeta  as  the  things  so  con-  g, 
tinned  "tha  acta  or  deeds  of  transfer  be- 9 
tween  the  corporation  so  far  aa'tli^  relate* 
to  fraiMhiseB  which  are  not  subject  to  the 
exiffeas  limitations  of  the  act--that  they 
shall  stand  aa  made."  ^e  constructim, 
however,  ie  not  confldentiy  asserted.  It 
to  be  adopted  in  submission  to  tba 
rule  of  strict  eonstruetion-  A  word,  there- 
fore, aa  to  that  rule. 

I  concede  the  rule  to  be  that  notiilng 
«ses  by  a  grant  of  franchises,  such  aa 
those  conferred  by  the  acta  under  review,  un- 
less it  be  dearly  stated  or  necfssarily  Im- 
plied; but  I  do  not  think  the  statutes  under 
review  call  for  an  application  of  the  rule. 
Whatever  is  ambiguous  in  the  acta  yields  a 
definite  and  consisUnt  purpose  and  mean- 
ing l^  the  application  of  the  simple  rules  of 
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int«rpr«taUoii.  In  such  c&ae  there  ia  no 
place  for  the  rule  of  strict  construction.  Our 
reports  abound  in  cases  where,  against  bold 
•Jid  able  controversy,  public  grants  have 
been  sustained,  and  where  division  in  the 
court  has  marked  with  emphasis  the  strength 
of  tho  doubts  which  existed.  And  we  have 
taken  care  to  warn  against  a  misunderstand- 
ing of  the  rule  in  a  case  of  significant  im- 
port. It  will  be  conceded,  I  think,  that  the 
power  of  taxation  is  th«  highest  attribute 
of  sovereignty,  one  the  most  necessary  to  it, 
and  against  the  iimitation  of  which  ali  in- 
tendments proclaim.  The  Delaware  Rail- 
Toad  Tom,  18  Wall.  200,  21  L.  ed.  888.  Lii  ' 
tations  of  this  power  liave  been  sustained 
favor  of  private  individuals,  arising  from 
statutes  of  disputable  meaning.  In  Cift- 
tma"  Bank  v.  Pofher,  102  U.  S.  73,  48  L. 
•d.  346,  24  Sup.  Ct.  Rep.  181,  Interpreting 
the  charter  of  the  bank,  it  was  held  that  the 
bank  was  exempt  from  the  license  tas,  and 
we  there  said  that  the  rule  of  strict 
•traction  is  to  be  used  to  solve  ambiguities, 
not  to  create  them.  There  was  a  dissent 
that  pressed  the  rule  against  the  reasoning 
ftnd  conclusions  of  the  court. 

Returning,  then,  to  the  argument  of  the 
Murt,  not  required  by  any  rule  to  find  am- 
biguity  in    tlie   statutes,   but    required    by 
aver;  rule  to  solve  if  found,  what  is  that 
■rgumentT     Its  first  premise  is  the  assump- 
tion tiiat  it  was  the  policy  of  the  state  to 
^  vest  in  the  city  the  control  of  the  streets. 
e> Some  control,  yesj  but  how  much!     Was  it 
•  a  policy  of  unlimited  Or  qualified 'control; 
the  grant  of  rights  in  them  or  the  regula- 
tion of  rights  I     Or,  to  use  a  technical  term, 
the  grant  of  franchises  or  the  grunt  of  power 
of  administration  over  their  exercise!     The 
answer  is  found  in  the  case  of  Chicago  City 
B.  Co.  T.  People,  supra. 

The  ease  was  based  on  the  act  of  185FI, 
and  the  right  derived  from  it  as  dis- 
tinguished from  the  rights  derived  from  an 
ordinance  of  the  city.  It  was  said:  "It  is 
a  misconception  of  the  law  to  suppose  the 
railway  company  derives  its  power  to  con- 
struct a  railroad  from  any  ordinance  of  the 
city.  All  its  authority  is  from  the  state, 
and  is  conferred  by  its  charter.  The  city 
has  delegated  to  it  the  power  to  say  in  what 
manner  and  upon  what  conditions  the  com- 
pany may  exercise  the  franchise!!  conferred 
by  the  state,  hut  nothing  more."  The  rea- 
son given  was  that  the  ordinance  emanat- 
ed from  a  source  not  "competent  to  grant 
a  francliise."  That  power  the  legislature 
alone  possessed.  The  d.n.te  of  the  ordinance 
was  Nnvcnitier  13,  ISTl.  It  is  manifest 
therefore,  thnt  the  policy  of  the  state  of 
niinois  up  to  1871,  and  necessarily  in  1859 
and  1865,  was  not  to  give  ita  municipal  cor- 
porations tha  author!^  to  graat  a  right  in 


the  streets,  but  only  empowered  them  to 
regulate  the  right.  And  it  was  necessary 
to  decide  the  kind  and  the  extent  of  author- 
ity that  was  vested  in  the  ci^.  It  was 
urged  that  the  ordinance  passed  on  purport- 
ed to  grant  "special  privileges"  or  "fran- 
chises," and  was  therefore  void  under  the 
Constitution  of  1870.  The  court  replied 
that  the  ordinance  did  not  grant  a  fran- 
chise, and  that  by  no  construction  could  the 
Constitution  be  said  to  be  a  "limitation  upon 
the  municipal  corporation  to  designate  cer- 
tain streeU  and  fix  the  conditions  upon 
which  a  railway  company,  organized  under 
a  special  charter  previously  granted,  or 
under  a  general  law  since  the  adoption  of 
the  Constitution  might  lay  its  track."  (P. 
648.) 

This   view   acquired   emphasis    from    the 
dissenting   opinion,   which   took   issue  with 
the  court,  and  virtually  made  the  city  the  « 
source  of  tho  rights  of  the  railway,  and  not  § 
the  state,  and,*  describing  what  the  court  * 
said  as  to  the  power  of  the  city,  observed: 
"These  special   privileges   of   the  rights  of 
the  raihvay  upon  particular  streets  are  said 
to  be  conferred,  not  by  the  city,  by  its  ordi- 
nance, but  by  the  state,  by  the  company's 
charter,    fttad   the   city    only   regulate*    ths 
use."     (Italics  mine.) 

The  case  was  decided  in  1874,  and  ths 
principle  it  declared  is  the  exact  contention 
of  the  railwaj'B  to-day,  and,  to  the  strength 
of  the  reasoning  of  the  court,  may  be  added 
the  consideration  that  the  property  acquired 
and  the  investments  mede  under  the  sanc- 
tion of  the  decision  for  thirty-two  years 
now  claims  its  protection  against  impair* 
meiit.  Such  considerations  should  prevail 
over  ambiguity,  could  ambiguity  ever  have 
been  asserted  to  exist  It  received  its  solu- 
tion and  should  never  again  be  brought 
forward  to  cloud  the  meaning  of  the  stat- 

The  distinction  between  the  plenary  and 
the  limited  control  over  the  streets  by  ths 
Bubstantial  in  the  controversy  be- 
ond  the  railway  companies.  Mani- 
festly, the  power  to  grant  a  franchise  is 
lot  the  same  as  the  power  to  designate 
itreets  oo  which  the  franchise  can  be  exer- 
cised.    Of  course,  the  streets  must  be  desig- 

ted  before  the  franchise  can  be  exercised, 
and  therefore  the  power  to  ilcaijziatc  may  be 
magnified  and  confounded  with  the  other 
power.  It  is  so  magniAed,  and  the  inability 
of  the  railroads  to  compel  any  action  upon 
the  part  of  the  city  is  urged  and  dwelt  on 
by  counsel.  The  argument  is  that,  as  tha 
city  could  have  refused  to  designate  any 
street,  it  had  the  right  to  exact  anything 
of  the  railroads.  In  other  words,  the  de- 
fects in  the  remedies  of  the  railway  com- 
panies enlarged  the  power  of  the  city  and 
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ebauged  Qw  Dfttnn  td  U)«  grant  to  tha  ooin- 
puiias.  Or  it  maf  be  put  this  way, — tbo 
power  given  to  the  city  as  a  subordinate  In- 
■tnunentalily  of  the  atsts  may  ba  employed 
to  defeat  tbe  purpose  of  the  stata.  This  oan- 
not  be  done.  Pittsburgh'*  Appeal,  115  Fs.  4, 
7  AU.  778;  Atlantio  Oity  Wattnoorkt  Co. 
T.  Conavmer*  Water  Co.  44  N.  J.  Eq.  427,  16 
Atl.  381 :  Galveston  d  W.  it.  Co.  v.  Oaltjei- 
Um;  so  Tez.  3S0,  30  L.  E.  A.  33,  SS  S.  W. 
eCG,  01  Tax.  IT,  30  L.  R.  A.  44,  39  a  W.  920; 
»  Homeetead'Btreet  B.  Co.  v.  PitUburg  i  B. 
Bhotrio  BtTtet  R.  Co.  166  Fa.  171,  17S,  27 
U  R.  A.  383,  30  AU.  060,  966.  And  I  may 
observe  tbat  there  are  some  duties,  the  per- 
formance of  which  cannot  be  immediately 
coerced.  It  need  not  ba  pointed  out  that  the 
agencies  of  gorernment  are  kept,  in  a  great 
measure,  to  co-operation  by  sense  of  duty 
and  propriety,  and  if  they  should,  diaregard- 
Ing  that  sense,  exerclae  the  mere  physical 
power  possessed  to  refuse  to  act,  disorder, 
temporary  at  least,  would  reault.  It  is, 
besides,  a  strange  contention  to  me  that  a 
municipal!^  of  a  state,  because  of  Its  abil- 
ity, physical,  it  may  be,  more  than  legal, 
to  refuse  to  exercise  powers  conferred  upon 
it,  can  assume  or  assert  ottier  powera.  Let 
aa  not  overlook  that  a  municipality  must 
bave  warrant,  express  or  necessarily  im- 
plied, for  what  it  does.  It,  too,  is  within 
the  rule  of  strict  construction.  Dill.  Mun. 
Corp.  S  91. 

Xn  the  grant  of  franchises  from  the  state 
and  their  r^ulation  merely  by  the  clly 
there  was  no  inconsistency,  and  this  division 
«f  functions  was  not  only  natural  of  itself, 
but  comported  with  the  poli^  of  the  state, 
as  explained  in  Chioago  City  R,  Co,  t.  Peo- 
ple, »upra.  The  dedsion  cannot,  it  seems  to 
me,  be  explained  away.  It  was  nearer  in 
time  to  the  enactm^it  of  the  statutes  than 
we  am  to-day,  and  it  is  the  conditions  of  that 
time  we  should  try  to  realise.  Tliis  is  not  as 
cosy  as  it  seems  to  be.  Whatever  we  may 
profess,  it  is  not  easy  to  realize  the  con- 
ditions, thoughts,  and  purposes  of  another 
time.  In  1S69  nothing  indicated  the  necee- 
aity  of  giving  the  city  the  power  now  con- 
tended for.  In  1S60  there  could  be  no  fore- 
alght  of  the  development  of  street  railways, 
l^en  they  were  just  beginning  to  be  thought 
of  as  a  means  of  tranaportaioa  and  the  city 
was  as  eager  to  procure  them  as  capitalists 
to  construct  them.  It  is  said  that  time  is 
the  wisest  thing  on  earth,  and  taking  to  our- 
aelves  its  wisdom,  in  IBDO,  we  are  sure  we 
would  have  seen  in  an  enterprise  just  start- 
ing, and  yet  tentative,  the  growth  It  might 
attain  and  the  measures  that  would  l>e 
_  necessary  to  restrain  and  control  it.  But 
e  If  there  was  anyone  capable  of  such 
iPprophecy,  the  act  of  1869  did'aot  challenge 
its  exercise.    There  was  nothing  In  It  ex- 


eeasive,  as  I  bav*  §lnmSj  palntad  ooii 
nothing  to  inroke  a  Jealous  care.  I  dweU 
on  this  because  the  provisions  of  the  act  ot 
1B69  were  carried  Into  the  act  of  1805,  and 
certainly  were  not  Intended  to  give  a  greatsf 
power  to  the  ei^  than  when  used  in  th«  aot 
of  1S60.  In  other  words,  a  provision  whidi 
oould  have  had  no  purpose  in  the  act  of  1869 
to  give  power  to  the  city  to  Sz  the  time  of 
the  occupation  of  the  streets  could  not,  I7 
mere  repetition  in  the  act  of  1S0&,  hava 
such  purpose. 

Tha  situation  In  1860  was  axcaadlngly 
simple.  Certain  persons  Iiad  been  given  tha 
power  by  an  ordinance  of  the  city  to  con- 
struct a  street  railway.  The  right  nndar 
the  ordinance  was  questioned, — maybe  it 
had  been  adjudged  illegal,  and  the  aot  at 
I8E0  was  passed.  It  explicitly  gave.  In  my 
opinion,  the  right  to  construct  and  operat* 
railways  in  the  streets,  and  gave  authorttf 
to  the  dty  only  to  regulate  the  exercise  ot 
the  right.  But  granting  that  some  of  Ita 
words  are  ambiguous, — granting  tbat  Um- 
vrords  "terms  and  conditions"  can  be  inter- 
preted to  authorise  a  limitation  of  timer- 
such  interpretation  is  not  the  only  one  o{ 
which  they  are  susceptible.  We  ahouldr 
therefore,  consider  whether  that  interpre- 
tation can  be  adhered  to  in  view  of  the  other 
provisions  of  the  act  of  186S, 

First,  I  may  lay  down  as  a  fundamental 
rule  that  we  must  seek  the  meaning  of  th* 
act  from  its  words,  and  that  we  should  so 
exercise  Interpretation  "as  to  bring  a  sense 
out  of  the  words  used,  and  not  to  bring  a 
sense  into  them."  MoOlutkey  t.  CtoommII, 
II  N.  Y.  G93,  002.  And  with  the  eonaa- 
quenoea  of  the  act  we  should  not  conoem 
ourselves.  Thia  court  has  said  tliat  a  plain 
meaning  of  a  provision  of  a  statute  not 
contradicted  by  another  provision,  must 
prevail,  even  against  a  charge  of  absurditr 
and  injustice,  unless  they  be  so  monstrous 
that  all  mankind  would,  without  hesitation, 
unite  in  rejecting  the  meaning.  Bturgea  T. 
Croaninahield,  4  Wheat  122,  202,  4  L.  ed. 
629,  560.  With  these  rules  in  mind,  and  by 
referring  to  S  2  of  the  act  of  1806,  it  will 
be  observed  that  ita  parts  are  providently  ,. 
arranged  and  its  words  are  clear, — so  dear,  O 
that  conjecture  must  be  put'to  work  and* 
speculation  must  be  indulged  in  to  resist 
their  manifest  meaning. 

The  section  makes  provision  tor  certain 
things,  to  nit  ( 1 )  the  acts  or  deeds  of  trans- 
fer of  rights,  privileges,  or  franchises  be- 
tween the  corporationsi  (2)  contracts, 
stipulations,  licenses,  and  undertakings 
made  and  entered  Into  "and  as  made  or 
amended"  between  the  corporations  and  the 
common  council  "respecting  the  location, 
use,  or  exclusion  of  the  railways  in  or  npon 
the  streets."    And  what  Is  done  with  Uiesa 
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tUngir  Ha  uinrar  b  In  tha  foDowing 
proriiloii:  "Bball  ba  deomed  ukd  htid  and 
eontlnued  In  foroa  dming  tha  life  hereof 
u  nlld  ud  effectrul,  to  all  Intents  and 
pnrpocea,  a«  it  made  &  part,  and  tha  tame 
■re  hereby  made  a  part,  of  said  several  aota." 
Can  a  dfetinetion  be  made  between  the 
things  provided  fort  Which  of  thoae  things 
•hall  "^  deemed  and  held  and  eontlnued 
ia  force  during  the  life"  o(  the  oorporationsl 
I  say  Ufa  of  the  corporations,  a*  tliat,  it  I* 
decided,  is  the  meaning  of  the  phrasa. 

Considering  the  langnaga  of  the  prorislon, 
there  can  be  hnt  one  answer.  It  permits  no 
exception  of  aoj  of  the  things,  nor  «  dis- 
tinction between  them.  A  distinction  is, 
however,  asserted,  and  the  provtslon  Is  eon- 
ftned  to  tha  instramente  transferring  "tron- 
chiies,"  as  distinguished  from  the  instm- 
ments  transferring  "^gbts  and  privil^es," 
and  is  denied  all  application  to  the 
"contracts,  stipulations,  licenses,  and  under- 
takings" between  the  companies  and  the 
dtj.  In  what  wa;  is  this  dons  and  with 
what  consequences! 

It  will  be  observed  that  the  provision  does 
Bot  simply  conflrm  or  ratify  either  tha  acts 
or  deeds  of  transfer  or  the  contracts;  it  does 
more.  It  continues  them  in  force  and  make* 
them  valid  and  effectnal  for  the  life  of  the 
aet,  the  conceded  equivalent  of  the  life  of 
the  corporations.  Tha  provirion  is  not, 
therefore^  that  the  eontraeta  and  privlligea 
obtained  from  the  city  shall  "stand  as 
BUide,"  l>nt  shall  be  continued  In  force  dur- 
ing the  life  of  the  oorporatlons, — a  dis- 
tiactlf  different  purpose, — one  which  the 
^words  of  the  act  sustain  and  at  the  same 
3  time  ncclnde  the  other.  It  was  not  a  pro- 
•  vision  for  simple*  ratifloation  which  would 
^arf,  by  necessary  force,  the  time  limits  of 
the  oontraeta,  but  one  which  adopts  another 
measure  of  time, — the  life  of  the  corpora- 
tions. And  a  provision  was  necessary  to 
make  the  new  measure  of  time  applicable 
to  ths  contracts.  It  was  alForded,  and  again 
the  necessity  is  demonstrated  of  adhering 
to  the  words  of  the  act,  unless  we  may  re- 
gard it  a  mistake  in  ths  aet  for  any  of 
its  words  to  have  a  purpose. 

Pl^nly,  therefore,  the  phrase  "during  the 
life  hereof"  cannot  be  limited  to  the  acts  or 
deeds  of  transfer  of  franchises.  To  do  so 
Is  not  only  to  distinguish  between  the  In- 
struments of  transfer  of  franchises  and  the 
instruments  of  transfer  of  rights  and  privi- 
leges, but  Is  to  detach  the  phrase  and  its 
eorrelated  words  from  its  Immediate  objects, 
the  "contracts,  stipulations,  licenses,  and 
undertaldngs"  entered  Into  by  the  common 
council  and  the  companies,  and  to  leave 
those  objects  without  provision, — without 
connection  with  anything,  coherence,  or  pur- 
pose.    Against  this  all  tba  rules  of  Interpro- 


tatloa  protest,  and  tha  ndea  of  aonstruotim 
cannot  ba  invoked  to  Justify  a  graatar  lib- 
erfy.  The  purpoaa  of  construction.  It  ti 
true,  is  to  arrive  at  oonaluaions  beyond  tha 
absolute  sense  of  tha  text.  (Lelber,  6S.) 
But  the  Int^^ty  of  the  test  cannot  be  dti^ 
regarded.  I  do  not  overlook  the  fact  that 
the  court  sees  an  inconsistent  between  the 
parts  of  I  2,  and  attempts  to  reconcile  them. 
But  in  what  wayt  As  it  seems  to  me,  by 
magnifying  the  oheeora  in  one  part  of  tha 
section  and  making  it  prevail  over  the  mani- 
festly clear  in  another  part  By  ^«iring 
tlie  words  "terms  and  oondltions" — doubt- 
ful necessarily,  and  which,  as  I  think,  can 
only  by  an  extreme  indulgence  be  given  tha 
meaning  put  upon  them — dominate  every- 
thing else,  even  to  ths  breaking  of  the  ss^ 
tion  into  unrelated  and  meaningless  parts. 
To  my  mind  a  ttranga  situation  is  present 
ed.  The  legislature  of  the  state  had  in  ita 
mind,  wa  are  told,  a  simple  purpose— tha 
purpose  to  create  corporations  and  to  gin 
them  power  to  acquire  rights  from  tha  dfyj 
and  how  did  they  express  the  purpos»— « 
simply,  directly,  and  obviauslyT  No;  bntg 
in  such  way  that  the  words  it  employad  eoa* 
fused  or  opposed  the  purpose.  And  the  legis- 
lature was  dealing  with  important  rights 
some  to  ba  confined  to  twenfy-flva  years, 
others  to  ba  extended  to  nlnety-nlna  years, 
and  we  are  asked  to  bdieve  that  it  bunched 
those  rlgbta  indiserlmlnatefy  and  trusted 
to  a  soarehing  eonstructlon  to  sort  them 
afterwards  and  talcs  them  out  of  the  mean* 
tug  of  words  which  induded  them  alL 

There  la  another  oon^deratjon  of  potent 
weight.  The  oonstruotioii  of  the  court  wsa 
not  the  contemporary  eonstruction  of  the  aet 
of  1800.  It  was  not  tha  construction  pr^ 
claimed  by  the  governor.  Justifying  his  veto 
of  the  act.  He  pointed  out  that  the  neces- 
sary effect  of  extending  the  lives  of  ths 
corporations  was  to  extend  their  rights  in 
the  streets  of  the  eity,  and  that  he  had  re- 
ceived petitions  signed  bj  a  large  numbat 
of  the  citicens  of  Chicago,  protesting  against 
the  measure  as  one  which  had  been  pasaed 
without  their  assent,  or  that  of  the  corpo- 
rate authorities,  and  that  It  extended  the 
franchise  for  ninety-nine  years  In  advance 
of  the  term  already  vested  in  the  corpora- 
tion. And  he  also  pointed  out  that  ths 
right  given  to  the  city  to  purchase  the  rail- 
way property  at  the  end  of  twenfy-flve 
years,  secured  to  it  by  the  ordinance  of  Au- 
gust 16,  1S58,  was  also  extended  to  ninety- 
nine  years.  And,  upon  a  fair  construction, 
the  governor  said,  "the  act  seems  hardly 
susceptible  of  any  other  meaning,"  and  be 
had  heard,  be  further  said,  "none  other 
claimed  for  It,"  The  governor  also  con- 
sidered the  clause  which  continued  in  force 
the  acts  or  deeds  of  transfer,  and,  so  far  as 
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hli  ward*  iadioate,  he  peraalTBd  no  dlffarsim 
betwen  the  inatmiiieiita  of  tranifer. 

Seldom  hu  a.  Btatut*  aiuurted  at  a  diatant 
time  received  »o  dear  and  influential  procla- 
mation of  ita  meaning  and  effect  m  U  af- 
forded of  the  act  at  1865,  b;  the  goremor'i 
measage.  It  aeems  now,  f or^  years  removed 
from  the  enactment  of  the  law,  that  the  gOT- 
ernor,  who  was  close  to  its  enactment,  and 
the  dtixona  of  Chicago,  who  protested 
against  it,  were  mistaken  In  its  meajiiDg. 
_  And  the  governor  was  part  of  the  lawmalc- 
eing  power.  It  waa  Ua  duty,  therefore,  to 
'wiaij  the  statute,  and 'to  try  to  know  its 
pnrpoee,  not  only  from  its  text  trot  from 
external  drcunutances*  *"' 
■landing  needs  ta  be  accounted  for. 
mieunderstajidiiig  of  the  protesting  citinna 
of  Chicago  needs  to  be  accounted  for.  Ex- 
planation cannot  be  found  by  asserting  am- 
biguities in  the  act.  There  is  not  a  lyllabTe 
of  evidence  to  indicate  that  any  were  per- 
eeived    or    r^arded    of  ~ 

governor  was  confident  in 
Vt  the  affects  of  the  act,  and  one  which 
aonld  not  result  iinleu  his  constmction 
waa  correct,  he  said  ha  had  heard 
elaimed  tor  it  than  that  which  he  anter- 
tained  and  expressed.  There  waa  no  doubt 
with  him,  therefore, — no  disguise  of  the 
maaaure  by  it«  advocates.  We  ore,  however, 
now  asked  to  believe  that  the  legislature 
alone  either  saw  or  waa  persuaded  of  the 
real  merits  of  the  measu 
over  a  groundless  veto  and  ignorant  oppo- 
sition, with  eonsdousneas  that  It  would  be 
aonatmed  to  have  the  meaning  now  given 
tt. 

I  am  nnabla  to  so  believe  and  am  eon- 
■tralued  to  dissent  from  the  Judgment. 

(101  u.  a  a«) 

KICmGAN  CENTRAL  RAILROAD  COU- 
PANT,  Appt., 

F£RBT  p.  powers,  Auditor  Qaiarul  of 
the  State  of  Michigan . 

t>  (lOaatltiitloNal  law— deleBatloB  of 
IcKlalKtIva  povrav. — Leclslatlve  fonctloni 
are  not  nnlawtollr  delesatcd  b;  the  provl- 
Blona  or  Hlch.  Pub.  Acta  1901,  act  No.  ITS, 
tor  the  tsiatlOD  of  railroad  and  certain  othpr 
eorporstc  property  at  tlia  Bverise  rate  of 
taxation  Imposed  on  sll  other  propertr  with- 
in tbe  elBte  eabjeet  to  >4  valorem  taxes  be- 
.  cause  nch  averaie  rata  Is  to  be  sseer- 
talned  bj  the  state  board  of  aesenots  b; 
dividing  the  total  tax  levied  on  such  other 
propeny  b;  the  value  of  such  propertr  as 
returned  by  the  local  sssewors  and  board  of 
state  tax  commissioners. 
S.  Tazatton  of  eorvoratloBa— rate— .The 
mere  fact  that  all  tbe  other  property  Id  the 
state,  wherever  sItiiBted,  Is  taken  toto  cou- 
slderatlon  In  Oilnf  the  average  rate  of  tax- 
ation at  which,  under  llleh.  Pub.  Acts  ISOI, 


aet  He.  ITS,  railroad  and  certain  other  cop- 
porate  propertj  ts  to  be  aiaissed,  doea  net 
carry  with  It  aaeh  proof  of  Injnatlce  and  Ib- 
eqoalltj  ax  aaeeasarllj  to  iDTslldat*  the  tax. 

S.  TaxallOB  »C  eorporatloBC-'valldllr 
aadep  Federal  Constltatlaa^-NotblDi 
In  tbe  Federal  CoustltDtloD  prevents  a  state 
from  singling  out  railroad  and  other  corpo- 
rate property  and  taitnx  It  for  state  pDN 
poees  In  a  manner  and  at  a  rate  dISatsnt  from 
that  applicable  to  other  property,* 

4.  TazatloB  of  oorporatleaa — aeaeasltr 
for  eqaalinatloB.'-The  laclr  of  any  pre- 
vision tor  an  eqaalliatlon  ol  railroad  prop- 
«rty  with  other  property  In  the  state  In 
Hlch.  Pab.  AcU  1901.  act  No.  ITS.  author- 
liing  the  taxation  of  railroad  property  at 
tbe  average  rate  of  taxatloti  Imposed  oa 
other  property  In  the  state,  doea  not  vi- 
tiate tbe  aesessment,  where  the  statate  names 
tbe  time  and  place  for  the  seMlons  of  the 
assesalnc  board,  and  |lv«a  to  any  person  or 
company  Interested  the  right  to  be  beard,  and 
antborlasa  the  board  to  correct  ths  valuatloa. 
tNa  397.] 

Argv«d  Febrvary  tl,  tS,  M,  1908.  Deoid«i 
April  B,  laOB. 

APPEAL  from  the  Circuit  Court  of  the 
United  Btatei  for  the  Western  IHatriet 
of  Michigan  to  review  a  decree  dismissing  a 
bill  to  reatrain  the  enfOrcament  against  a 
railroad  company  of  the  provisions  of  a  state 
law  for  the  asseesmsnt  and  oollectloo  of 
taxes  on  railroad  and  certain  other  corporate 
property,  Affltrmed, 
See  eame  ease  below,  138  Fed.  20, 

Statement  by  Ur.  Juatlee  Brewovt  ^ 

*Thfa  salt  was  bron^t  In  the  drcnlt  eourt* 
of  the  United  SUtes  for  the  western  district 
of  Michigan  to  restrain  the  reapondent,  the 
auditor  general  of  the  state,  from  anforeing 
against  tbe  appellant  the  provisions  of  aet 
No.  173  of  the  Mldilg^  Laws  of  1901,  an 
act  to  provide  for  the  asseesment  of  the 
property  of  railroad  and  certain  other  com- 
panies, for  tbe  levying  of  tasea  thereon  by  a 
state  board  of  aasessors,  and  for  the  ooUee- 
tlon  of  Bueh  taxes.  The  taxes  involved  In 
the  suit  are  those  for  1902,  resulting  from 
the  flrvt  asaesament  under  the  statute. 
Prior  to  the  year  1900  the  Gcnstitutton  of 
Michigan  contained,  in  art.  14,  the  following 
seetiona  applicable  to  taxation; 

"Sec.  10.  Tbe  state  may  continue  to  col- 
lect all  apedfla  taxes  accruing  to  the  treas- 
ury under  existing  laws.  The  legtslatnre 
may  provide  for  the  coIlecUon  of  spedfio 
taxes  from  banking,  railroad,  plank  road, 
and  other  corporations  hereafter  created. 

"Bee.  11.  The  legiBlatore  shall  provlda  • 
uniform  rule  of  taxation,  except  on  property 
paying  speciSe  taxes,  and  taxes  shall  be 
leried    on   such   property   as   shall   be   pre- 

Ibed  by  law, 

'Sec,    12.  All   aaaesBmenta   hereafter   ao- 
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I  dull  b«  on  proper^  ut  its  euh 
vftlue. 

"See.  13.  7%e  legbUtnra  ihall  provide  for 
ui  equalization  hj  *  state  board  In  the  jear 
one  thousand  eight  hundred  and  flfty-one, 
uid  every  fifth  year  thereafter,  of  aasesa- 
menta  on  all  ttoable  property  except  that 
pairing  apeciflo  taxea. 

"Section  14.  Every  law  vhieh  Impoeea, 
oontinnea,  or  revives  *  tax  ehaU  distinctly 
■Ute  the  tax,  and  the  object  to  which  it  is 
to  be  applied;  and  it  shall  not  be  auffioient 
to  refer  to  any  other  law  to  fix  such  tax  or 

*  objeet." 

?    'In  that  year   It   10,    II,  and    13   were 
amended  ao  ••  to  read  aa  follow! : 

"Sec  10.  The  state  may  continoe  to  col- 
lect all  spedSe  taxes  accruing  to  the  treas- 
niy  under  existing  lawi.  The  l^^lature 
■Mj  provide  for  the  oollectlon  of  ipedfio 
taxes  from  corporations.  The  l^islature 
may  provide  for  the  aaseaament  of  the  prop- 
■nty  of  oorporationi,  at  its  true  eaah  value, 
tf  a  state  board  of  asseasors,  and  for  the 
levying  and  collection  of  taxee  thereon. 
All  taxes  hereafter  levied  on  the  property 
of  Bueh  elaaaea  of  eorpM^tiona  aa  are  pay- 
ing specific  toxaa  under  laws  in  force  on 
November  sixth,  a.  n.  nineteen  hundred, 
shall  be  applied  as  provided  for  apedfle 
state  taiea  in  |  1  of  this  article. 

"Sec  11.  The  legislatore  shall  provide  an 
nnilorm  rule  of  taxation,  except  on  property 
paying  specific  taxes,  and  taxes  shall  be  lev- 
ied on  such  property  as  shall  be  prescribed 
by  law :  Provided,  That  the  l^slatnie  ahsll 
provide  an  uniform  rule  of  taxation  for 
such  property  aa  shall  be  assessed  by  a  state 
board  of  assessors,  and  the  rate  of  taxation 
on  such  property  shall  be  the  rate  wbioh 
the  state  board  of  assessors  shall  ascer- 
l*in  and  determine  ia  the  average  rate  levied 
upon  other  property  upon  which  ad  valorem 
taxes  are  assessed  for  state,  county,  town- 
ship, school,  and  municipal  purposes. 

"Sea.  13.  In  the  year  one  thousand  nine 
hundred  and  one,  and  every  fifth  year  there- 
after, and  at  such  other  times  as  the  legis- 
lature may  direct,  the  l^islature  shall  pro- 
vide for  an  equalization  of  aseesaments  by 
*  state  board,  on  all  taxable  properly,  ex- 
eept  that  taxed  under  laws  passed  pursuant 
to  I  10  of  this  article." 

This  change  in  the  Constitution  was  doubt- 
lees  owing  to  a  decision  of  the  suprenM  court 
of  the  state  {Pingree  v.  Auditor  General 
iPittgrtt  v.  Dial]  120  Mich.  06,  44  L.  B.  A. 
679,  76  N.  W.  1025),  of  date  of  April  20, 
1800,  holding  unconstitutional  an  act  passed 
In  1881  in  respect  to  the  aasesBment  and  tax- 
ation of  telegraph  and  telephone  lines.  An 
act  10  of  1800,  passed  March  15,  1890,  and 

%  eomroODly  called  the  "Atkinson  bill,"  was 

?  subject  to  the  same  objections  as  the'act  of 


18B1,  and  was  evidently  nf^rAtA  as  equallj 
unconstitutional.  Indeed,  though  not  di- 
rectly involved  In  that  suit,  it  was  referred 
to  in  the  opinion  of  Mr.  Justice  Montgomery. 

The  act  In  controversy  (Pub.  Acts  1901, 
act  No.  173)  provides  that  the  board  of 
state  tax  commissioners  shall  eonstltute  • 
state  board  of  assessors,  who  are  to  assess 
the  railroad  and  certain  other  eorporatv 
property  in  tfae  state.  Section  B  contains 
the  following] 

"Sec  S.  The  term  'property'  as  used  In 
this  act  shall  be  deemed  to  Include  all 
property,  real  or  personal,  belonging  to  the 
corporation  subject  to  taxation  under  this 
act,  including  the  right  of  way,  roadbed, 
stations,  cars,  rolling  stock,  tracks,  wagons, 
horses,  office  furniture,  telegraph  or  tele- 
phone poles,  wires,  conduits,  awitdiboards 
and  all  other  property  used  in  oartying  on 
the  business  of  said  eorporaUons  or  owned 
by  them  reepectively,  and  ell  other  real  and 
personal  property  and  all  franchises,  said 
franoliises  not  to  be  directly  assessed,  but 
to  be  taken  into  consideration  In  deter^ 
mining  the  value  of  the  other  propertyi 
Provided,  hoioever,  That  this  deflniUon 
shall  not  include,  apply  to,  or  subject 
to  taxation,  such  real  estate  as  Is  owned  and 
can  be  oonveyed  by  such  corporations  under 
the  laws  of  this  state  whidi  is  not  actually 
occupied  in  the  exercise  of  their  franchises 
or  in  use  in  the  proper  operatjon  of  their 
roads  or  their  oorporate  business;  but  such 
real  estate  so  excepted  shall  be  liable  to 
taxation  In  the  same  manner  and  for  the 
same  purposes  and  to  the  same  extent  and 
subject  to  the  same  conditions  and  Ilmlta> 
tions  as  to  the  collection  and  return  of 
taxes  thereon,  as  Is  other  real  estate  in  ths 
several  townships  or  municipalities  in  which 
the  some  may  be  situate.  The  term  'com- 
pany,' 'oorporations,'  or  'associations,* 
wherever  used  in  this  sot,  shall  apply  to 
and  be  construed  as  referring  respectively 
to  any  railroad  company,  union  station  and 
depot  company,  express  company,  car-loan- 
ing company,  or  refrigerator  or  fast  frdgfat 
line  company,  and  any  and  all  other  cor- 
porations subject  to  taxation  under  this 
act.  The  term  'property  having  a  situs  io^ 
thia  stats'  aball  include  all  the  property,>> 
real  and'personal,  of  the  corporations  enn-* 
merated  in  this  act,  owned,  used,  and  occu- 
pied by  them  within  the  limits  of  this  stat^ 
and  ^so  such  proportion  of  the  rolling 
stock,  cars,  and  other  property  of  such  cor- 
porations OS  is  used  portly  within  and 
partly  without  this  state,  as  herein  pro- 
vided to  be  determined." 

By  S3  6  and  7  the  several  corporations 
are  required  to  furnish  InfoTmntion  as  to 
various  matters  of  fact  bearing  on  the  mat- 
ter of  assessment.     By  I  8  property  is  ta  be 
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■aKBwd  at  Ita  "trna  omIi  valot"  on  th«  mo- 
ond  Mondtty  of  April  of  wdi  7«u,  and,  for 
tlw  pnrpOBea  of  tha  kauMment,  tba  board 
of  awaaaon  ia  authoriied  to  maJce  penoiul 
inipaetioQ  of  the  pToperij,  to  take  liito  eon- 
dderation  the  reporta  filed  uadar  tha  aet,  and 
■neh  other  evidence  as  may  be  obtainable 
bearing  thereon.  In  respeot  to  the  pn^erty 
of  railroada  running  partly  witliin  and  part- 
ly without  the  state,  the  boaid  la  diraetod 
to  be  guided  in  reapect  to  the  matter  of 
taxation  of  property  wiUfln  the  atata  t^ 
the  relation  which  the  number  of  mile*  ct 
main  tract  within  the  ttate  beari  to  tha 
•oUre  mileage  ol  the  main  traek,  both  wlthtn 
and  vithout  the  aUte.  By  |  10  tba  board 
ia  reqnind  to  meet  at  the  capitol  at  I*naing 
on  the  third  Uonday  of  December,  and  oon- 
tinno  in  aaaaion  ao  long  aa  may  be  neoea- 
•ary,  not  later  than  January  15  next  thare- 
after,  for  the  purpose  of  reviewing  tha  aa- 
■esament  roll,  and  any  person  or  oompany 
Interested  haa  the  right  to  appear  during 
•aid  period  and  be  heard  by  the  assessora, 
and  thay  are  authoriied  on  tueh  applica- 
tion, or  on  their  own  motion,  to  correct  the 
assesBinant  or  raluation.  Seetiona  11  and 
12  prescribe  the  method  for  Azing  the  rate 
of  tax,  the  purpose  being  to  Impose  upon 
the  railroad  pioperiy  the  average  rate  of 
taxation  levied  upon  other  proper^  upon 
which  ad  valorem  taxea  are  asaetsed.  This 
method  is  accurately  deacribed  by  counsel 
for  the  railroad  oompany  in  these  words: 

"The  new  and  peculiar  feature  of  the 
■tatute  Ilea  in  the  application  to  corporate 
proper^  of  a  special  rate  of  tax,  known  as 
the  'average  rate,'  which  la  derived  by  the 
^following  pi'ocess:  The  total  ad  valorem 
u  taxea  for  all  purposes, — stats,  county,  dty, 
■  township,  village,  and  school  diatrtct, — paid 
by  property  in  Michigan  whleh  is  taxed 
otherwise  than  under  act  178,  are  divided  by 
the  total  assessmente  of  audi  property, 
whether  made  by  one  or  another  assessor, 
and  the  quotient  resulting  from  this  process 
of  division  is  the  rate  of  tax  applied  to  cor- 
porate proper^  under  act  173." 

By  I  16  the  taxes  collected  from  corpora- 
tiona  under  this  act  are  to  "be  applied  in 
paying  the  intereat  upon  the  primary  school, 
university,  and  other  educational  funds,  and 
the  interest  and  principal  of  the  state  debt, 
in  the  order  herein  recited,  until  the  extin- 
guishment of  the  state  debt  other  than  the 
amounte  due  to  educatioiuU  funds,  when  such 
taxes  shall  be  added  to  and  constitute  a  pari. 
of  the  primary-school  intereat  fund." 

After  a  full  hearing  upon  pleadings  and 
proofs  the  circuit  court  entered  a  decree 
dismissing  the  bill  {138  Fed.  223),  where- 
upon the  plaintiff  appealed  directly  to  this 
oourt,   under   |  S  of  the  tdronit  oonrt  of 


Ifessrt.  Uajd  W.  Bovan,  O.  &  But- 
tMfloU,  Baatoa  Hasokott,  A.  0.  AngOl, 
Haarjf  JZuMsII,  and  AsM^y  Pond  for  appel- 
lant 

Mn»n.  Oluyloa  A,  Bl>lz,  Roser  Zx. 
tIbs  Wrkea,  XiOjal  E.  Knappen,  Johm 
M.   Bird,   and   duwlet    r     ~ 


'Hr.  JnaUee  Biowor  dellvend  tha  opinica  ■ 
of  tha  eoort: 

Tha  unconstitntionalitT  of  a  statute  to*J-, 
depend  upon  Ite  conSIet  with  the  ConaUto-a 
Hon  of  the  state  or  with  that  of  thfUnlted? 
Btates.  If  conflict  with  the  atete  Oonatitn- 
Uon  is  tha  sole  gonnd  of  attack,  Uie  sb> 
preme  oonrt  of  tho  state  is  the  final  author- 
ity (Jfarakontt'  A  M.  Vot.  Bank  r.  Ptnatyl- 
wmia,  1S7  U.  B.  461,  42  L.  ed.  236,  17  Sup. 
Cb  Rep.  829,  and  esses  oitad  in  the  opinion)  t 
wbilt^  in  the  other  eaa^  the  ultimate  deeisloa 
tMta  with  thia  court.  Tiui  vaUdity  of  tUa 
act  has  not  bean  directly  presented  te  or  de- 
termined by  the  itete  oonrt,  but  the  flrat  at- 
tack by  the  parUes  interested  ia  made  la 
tha  Federal  court  and  by  this  suit,  and  oon- 
filot  with  both  ConatJtntiona  ia  alidad. 
Undoubtedly  a  Federal  court  haa  tha  jnrif 
diction,  and,  when  tha  queation  la  properly 
preaented,  it  may  often  beeome  ite  duty,  to 
pasa  upon  an  allied  oonfllot  between  « 
sUtute  and  the  atate  Constitution,  even  bo- 
fore  the  queatlon  haa  been  eonaidered  by  tho 
atate  tribunals.  All  objeetiona  te  the  valid- 
ity of  the  act,  whether  apringing  out  of  tbo 
atate  or  of  the  Federal  Constitution,  may  bo 
presented  in  a  single  suit,  and  oall  tor  eou> 
sideration  and  determination.  At  the  aamo 
time  tha  Federal  conrte  will  be  raluctent  to 
adjudge  a  state  stetute  to  be  in  conflict  with 
the  stete  Constitution  before  that  ques- 
tion boa  been  considered  by  the  state  tribtt- 
nals.  Eepeeially  is  this  true  when  the  stat- 
ute is  one  affecting  the  revenues  of  the 
state,  and  therefore  of  general  public  in- 
terest. OoMlter  V.  LoviavHU  d  S.  B.  Oo. 
106  U.  B.  600-600,  40  L.  ed.  615-619,  SS 
Sup.  CL  Rep.  342.  And  this  reluctance  b» 
comei  mors  imperative  when  the  atatute  haa 
been  before  the  highest  court  of  the  state, 
and  a  decision  rendered  upon  the  assumption 
that  it  is  valid,  and  this,  although  the  direct 
question  of  vsJidity  was  not  preaented  nor 
determined. 

In  the  case  at  bar  the  rate  of  taxation  im- 
posed upon  the  railroad  and  other  corporate 
property  ia  the  average  rate  of  taxation 
upon  other  property  aubject  to  ad  valorem 
taxes,  and  Uiat  average  rate  la  ascerteined 
by  dividing  the  total  tax  levy  on  alt  such 
property  by  the  value  of  the  property.  In 
Board  of  Education  v.  Btatt  Anesaors,  133 
Mieh.  116,  94  N.  W.  668,  the  foUowing  caao 
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Oat.  Tacm^ 


117,  H.  W.  p.  SOS)  I 

"Tills  !■  «a  Bpiriieation  for  a  mand&i 
It  ioU  out,  in  nbatauoe,  that  the  ttat* 
^  board  of  MMason,  in  lofTlng  ttie  t&x  upon 
a  Uie  raflraad  proper^  of  thi«  state,  luta  aa- 
•  BDnted  to  fix  the  rata'of  taxation  bj  dividiiig 
the  total  tax  levy  on  all  properly  othar  than 
lallroad  ptoperfy  bj  the  nJue  of  sneh  othar 
property,  as  determined  by  the  defendant 
board,  by  adding  to  tlie  actual  ■s»e«i»art 
value  of  sneh  property  aa  flzed  by  the  local 
aaaeeaora  and  by  tha  board  of  state  tax 
cominiBaioDers,  acUng  under  tlie  anlhority  of 
the  law  relating  to  the  asseasment  of  taxoa, 
the  sum  of  |2S6,T4S,14^  thus  making  tba 
aggregate  diTisor  in  determining  the  rate  of 
taxation  that  much  In  excess  of  the  a*aws<d 
Taluation,  thereby  reducing  the  rata  to  be 
laried  upon  the  r^lroad  property  of  the 
atate,  and  thus  redudng  the  amount  irtiidi 
tJie  relator  would  ToeaiTe  aa  Its  portion  of  tha 
tax  aaaeued  against  railroad  property  ^  * 
vary  substantial  smn." 

This  applioation  was  snst^ned,  the  eonrt 
holtUng  that  tlia  state  board  of  anessow 
bad  no  poner  to  increase  the  tbIoo  aa  re- 
turned to  them  by  the  loeal  assessors  and 
board  of  state  tax  oommlasionen,  and  say- 
ing (p.  119,  N.  W.  p.  069): 

"A  fair  reading  of  tliia  language  of  the 
statute,  we  think,  leads  to  the  conclusion 
that  tha  board  of  aasessors  has  imposed 
apcm  it  tlie  duty,  ministerial  in  ebaracter, 
of  determining  by  a  oomputation  from  data, 
wliich  the  law  provides  for  placing  in  its 
hands,  the  rate  of  taxation  which  other  prop- 
er^ In  the  state  is  subjected  to,  as  it  ap- 
pears by  aasesament  rolls  which  are  supposed 
to  contain  an  accurate  and  true  aasenment 
of  all  property  at  Its  full  cash  Talus." 

While  Uils  ease  did  not  directly  determine 
the  constitutionali^  of  the  statute,  a  fair 
implication  la  that  it  was  not  regarded  as 
obviously  in  conflict  with  the  state  Constitu- 
tion, for  in  that  event  the  oourt  would  scarce- 
ly have  taken  time  to  consider  the  validity 
of  proceedings  under  its  authority. 

We,  therefore,  proceed  to  inquire  whether 
the  provisions  of  this  act  and  the  method  of 
taxation  therein  prescritied  ore  open  to  any 
constitutional  objection.  We  have  had  fre- 
quent occasion  to  consider  questions  of  state 
taxation  in  the  light  of  the  Federal  Consti- 
tution, and  the  scope  and  limits  of  national 
Slinterference  are  well  settled.  There  is  no 
J!  general  supervision^  on  the  part  of  the  na- 
tion o>ver  state  taxation,  and,  in  respect  to 
tlie  latter,  the  state  bos,  speaking  genarally, 
the  freedom  of  a  sovereign,  lK>th  as  to  ob- 
jects and  methods.  It  was  welt  said  by 
Judge  Wanty,  delivering  the  opinion  of  the 
circuit  court  in  this  case  (p.  232) : 

"There  con  at  this  time  Iw  no  question. 


after  tlia  freqneat  aad  mdrorm  oxprssaiaiM 
o<  the  Federal  Supreme  Court,  that  it  WH 
not  designed  by  the  14th  Amaidment  to  the 
Constitution  to  prevent  a  state  from  ehang- 
ing  its  system  of  taxation  in  all  proper 
and  reasonable  ways,  nor  to  oompel  the  states 
to  adopt  an  iron  rule  of  equality,  to  pr»- 
vent  the  elaaalflcation  of  property  for  pur- 
possa  of  taxation,  or  the  imposition  of  differ- 
ent rates  upon  dlfferoit  dosses.  It  is  enou^ 
that  there  is  lA  diserimination  in  favor  of 
one  aa  against  another  of  the  soma  elasa, 
and  the  method  for  the  asseaament  and  col- 
lection of  the  tax  is  not  inconsistent  witb 
natural  justice.  B«U't  Gap  R.  Oo.  v.  Pm«i- 
•ytomiia,  134  U.  B.  E32,  S3  L.  ed.  892,  10 
Sup.  Ct  Rep.  633 ;  Oioma  v.  Tieman,  148  U, 
S.  867,  662,  37  L.  ed.  B9B,  601,  13  Sup.  Ct 
Rep.  721;  Adams  Ewp.  Co.  r.  Ohio  Btata 
Auditor,  166  U.  B.  lU.  2ZS,  41  L.  ed. 
683,  667,  17  Sup.  CL  B«p.  305;  Magoim 
V.  Illinoi*  Trutt  d  Sav.  Bank,  170  U.  8. 
ESS,  42  L.  ed.  1037,  18  Sup.  CL  Rep.  Sg4[ 
BOKng*  v.  IlUnoit,  168  U.  S.  B7,  47  L.  ed. 
400,  23  Sup.  Ct.  Rep.  272;  Merohanttf  A  U. 
Vat,  Bank  t.  PennsylDOina,  aupra,'  £en- 
twAy  RaiWi>ad  Taa  OoMtt,  116  D.  8.  321,  29 
L.  ed.  414,  6  Sup.  CL  Rap.  S7;  B(m«  fns.  Ca. 
v.  Veto  Tork,  134  U.  S.  694,  33  L.  ed.  108S, 
10  Sup.  CL  Bep.  69S ;  OuE/,  0.  A  8.  F.  B.  Oa. 
r.  EOi;  IBS  U.  S.  IBO,  41  L.  ad.  668, 17  Sup^ 
CL  Rep.  266;  Clark  v.  TitutvUU,  184  U.  & 
329,  46  li.  ed.  669,  22  Sup.  CL  Rep.  382] 
ArnvWoon  Sugar  Btf.  Oo.  v.  LouMono,  179 
U.  B.  89,  4S  L.  ed.  102,  21  Sup.  CL  Rep.  43j 
Veto  York  v.  Barker,  178  U.  8.  27S,  45  L. 
ed.  190,  21  Sup.  CL  Rep.  121;  Charlattt,  0. 
S  A.  R.  Co.  V.  QibbtM,  142  U.  S.  3SS,  3S 
L.  ed.  1061,  12  Sup.  CL  Rep.  265;  TravaU 
Ut^  Ina.  Oo.  v.  Oonnoatioiit,  186  U.  8.  36^ 
48  Ia.  ed.  849,  22  Sup.  CL  R^.  673;  fCiild  v. 
Alabama,  188  D.  S.  730,  47  L.  ed.  068,  23 
Sup.  CL  Rep.  401;  Ttirpitt  t.  Lemon,  187  U. 
S.  61,  47  L.  ed.  70,  23  Sup.  CL  Rep.  20; 
Florida  O.  A  P.  R.  Co.  v.  Raynolda,  183  U. 
B.  471,  46  L.  ed.  283,  22  Bup.  CL  Rep.  178." 

The  first  and  principal  matter  of  attack 
is  tiie  "averago  rate."  It  Is  contended  that 
Uie  fixing  of  the  rate  of  taxation  is  a  legis- 
lative function;  that  in  ascertaining  tha 
average  rate  by  the  method  described  there 

no  exercise  of  the  legislative  judgment, 
but  that  it  is  determined  by  the  action  of  Um  ^ 
various  local  assessing  and  taxing  boards,  * 
who,  though  charged  with  no'duly  of  inquiry  ■ 
as  to  the  necessities  of  the  state  or  the  prop« 
rate  of  taxation  of  railroad  property,  ara 
in  fact  the  only  officials  exercising  any  dis- 
cretion and  judgment 

There  might  be  a  question  whether,  even 
if  there  were  a  clear  delegation  of  legislative 
functions  to  other  departments  of  the  state 
government,  it  would  be  void  under  the  Fed- 
eral Constitution.    Whatever,  in  view  of  the 
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diitinct  grant  In  the  Federa.!  ConBtitution  to 
the  President,  Congreas,  Knd  tbe  Judiciary 
of  separately  the  executive,  legislative,  and 
judicial  powen  of  the  nation,  maj  be  the 
power  of  Congress  in  tbe  delegation  of  leg- 
ialatiTe  functiana.  a  rery  difTerent  question  is 
presented  when  the  restrictions  of  the  Fed- 
O'al  Constitution  are  Invoiced  to  restrain 
like  action  in  a  state.  Crimes  against  the 
nation  must  be  prosecuted  by  indictment, 
yet  a  state  may  proceed  by  inlormation. 
Suppose  a  state,  by  its  Constitution,  grants 
l^sIativB  funeticns  to  the  executive,  or  to 
the  judiciary,  what  provision  of  the  Federal 
Constitution  will  nullify  the  acUonI  Will 
the  grant  work  an  abandonment  of  a  republi- 
ean  form  of  government,  or  be  a  denial  of 
due  process,  or  equal  proteetionT 

But  it  is  unneeeasary  to  enter  into  a  dis- 
mssion  of  this  question,  for  in  the  ease  at 
bar  there  is  no  abandonment  by  the  ItgiM- 
lature  of  its  functions  In  raspeet  to  tax- 
ation. The  statute  prescribes,  as  the  rate  of 
taxation  upon  railroad  proper^,  the  average 
rate  of  taxation  on  all  other  property  sub- 
ject to  ad  valorem  taxes.  It  provide*  the 
most  direct  way  for  ascertaining  such  aver- 
age rate, — deducing  it  from  a  consideration 
of  all  the  other  ratea.  No  authori^  is  given 
to  the  local  assessors  to  apply  their  judg- 
ment to  the  qneatioa  of  tbe  railroad  rata. 
Their  aothori^  In  leapeet  to  the  matter  of 
taxation  is  precisely  tba  same  aa  it  wai  be- 
fore and  Independently  of  tUs  statute.  Tbsir 
duty  is  to  act  according  ta  their  jndgmenta 
in  respect  to  local  taxes  oommitM  to  their 
eharge.  When  they  have  flniahed  their  ae- 
tion,  taken,  ae  It  must  be  Mstmed  to  have 
been,  in  conseitatloua  dlatAarge  ol  the  duties 
assigned,  from  it,  by  a  simple  mathematical 
^ealenlation,  the  average  rate  of  taxation  is 
•  determined.  If  the^  legislature  should  be 
■  MBvened  after  ths^'have  finished  their  ac- 
tion and  then  pieaeribe  tba  average  rate  thus 
mathematically  deduced  ae  the  rate  of  rail- 
road taxation,  no  question  eonld  be  made  of 
fta  validly.  It  woiild  be  obviously  a  legiala- 
tive  dstermlnatlon  of  the  rate  of  taxation. 
In  it  any  the  less  a  legislative  determination 
that  it  aaaumes  that  the  nrioua  local  of- 
ficials will  discharge  their  duties  honeetly 
and  fairly,  with  reterenoe  to  local  necessities, 
and  independently  of  ths  effect  upon  the  rail- 
road rate,  and  directs  that  the  mathematical 
wmputation  be  made  by  a  board  of  minia- 
teiial  ofllcera,  and,  thna  made,  shall  became 
the  railroad  rate  of  taxatlont  Why  is  It 
necessary  that  the  legttlature  be  convened  to 
add  it*  formal  approval  of  the  int^rity  ot 
the  action  of  tba  IoolI  offlcersT  May  it  not 
intrust  the  mathemaUoal  eiwiputatlon  to  the 
>tate  board  irf  assessors,  and  If  so,  may  It  not 
Bkewiia  act  upon  the  aMumption  that  the 
looal  aMMMiB  will  disdiaise  th^  dntlM 


with  an  eye  single  to  thoac  duties,  and  lire- 
apectlvs  of  the  effect  upon  the  mil  road  ratet 
It  is  true  there  is  a  possibility  that  soms 
local  board  may  be  actuated  by  other  than 
a  sense  of  duty  to  the  community  for  which 
it  la  acting,  and  have  a  thought  of  the  ulti- 
mate effect  upon  the  railroad  rate.  There 
is  always  a  posslbilify  of  miacondnct  on  the 
part  of  offlcials,  but  legislation  would  be 
aeriouBly  hindered  if  it  may  not  proceed 
upon  the  asBumption  of  a  proper  discharge 
of  their  duties  by  the  various  officials.  And 
it  must  be  remembered  that,  in  view  of  the 
vaat  multitude  of  local  taxing  boards  (aa 
stated  in  one  of  the  briefs  of  counsel  for  ap- 
pellant, there  are  about  1,300  local  assess- 
ment districts),  the  action  of  any  single 
iKiard  could  have  but  little  InSuence  upon 
the  railroad  rate.  Beyond  the  aasnmptioa 
that  these  local  officers  will  act  from  a  sense 
of  duty  Is  the  turthar  fart  that  their  action 
affects  directly  and  prindpally  the  spedal 
commnnities  for  which  thsy  act,  and  that, 
generally  spealdng,  is  a  snlBelent  guaran^. 
As  said  by  Mr.  Chief  Jnatiee  Marshall,  in 
WCullooh  v.  Uanfland,  4  Wheat  3U,  428, 
4  L.  ed.  67&,  600; 

'TTba  only  security  against  ths  abuse  o(^ 
this  power  la  found  in  tbe  structure  of  tb*  « 
government  iteelL    In  imposing  a  tax, 'the? 
legislatun  acta  upon  its  aonstitueitta.    This 
la.  In  general,  a  suffldent  seeuri^  against 
erroneous  and  opprasaive  tazatian." 

And  again,  in  Propideww  Bank  T.  Billing*, 
4  Pet  SI4,  68S,  7  li.  ed.  gs»,  gS6: 

"This  vital  pamr  may  be  abuasd;  bat  tha 
Constitution  of  the  United  Btatea  waa  not 
Intended  to  funish  the  eorreetlvs  for  every 
abuse  ot  power  which  may  be  committed  by 
the  atata  govemmenta.  The  Interest,  wis- 
dom, and  justiea  of  the  representative  body, 
and  Ita  rdatiims  with  its  eonstituBita,  fui^ 
nlsh  the  only  seeuri^,  where  thare  Is  no  ox- 
preas  contnct,  against  unjnst  and  excsealve 
taxation,  aa  well  aa  against  unwise  leglsla* 
tlon  generally." 

Main*  v.  Onnd  TnuUt  R.  Oo.  142  U.  B. 
817,  35  L.  ed.  964,  3  Inters.  Com.  Rep.  S07, 
12  Sup.  Ct  Rep.  121,  103,  Is  worthy  of 
conaidsration  on  thia  question  of  legislative 
determination.  The  legislature  of  Maine 
graded  the  rate  of  an  excise  tax  imposed 
upon  raOroada  by  the  amount  of  their  gross 
transportation  receipta,  and  provided  that 
when  a  rsilroad  waa  partly  within  and 
partly  without  the  state,  the  gross  receipta 
chargeable  to  the  road  witUit  the  state 
should  1>e  ascertained  on  tlie  mileage  basis. 
The  court  bdow  held  that  aa  the  Grand 
Trunk  RaOroad  waa  partly  within  and 
partly  without  the  state  of  Maine,  the  im- 
poaitioa  of  tho  tax  was  a  regulation  of 
eaanDero^  and  therefore  In  eonfliet  with  the 
(xdnatre  poww  ti  Oosgreaa  onr  intmtate 
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mnd  fordga  eomouava;  uid  renderad  Judg- 
mmt  for  the  oemputy. 

Bnt  thia  eonrt,  ravanbig  th»t  Jodgmcat, 
bald  thkt  tlie  nfimiM  to  the  reoeipta  wm 
•Imply  to  Boeertain  the  Taloe  of  the  biuiseu 
done  by  the  corporation,  and  thus  obtftia 
>  reaeonftble  ooQeluaion  as  to  the  amount 
of  tax  which  should  be  levied,  saying  (p. 
E2S,  I^  ed.  p.  096,  Intars.  Com.  Bep.  Pl  809, 
Sup.   Ct,   Rep.   p.   122): 

"If  the  amount  aeoertained  were  aped  fie- 
mlly  imposed  as  the  tax,  no  objection  to  its 
Talidity  would  be  pretended.  And  if  the 
Inquiry  of  the  etat«  as  to  the  value  of  the 
priTilege  were  limited  to  receipts  of  certain 
paat  years  instead  of  the  year  in  whitA  the 
tax  is  collected,  it  I*  aonceded  that  the  va- 
gUditiy  of  the  tax  would  not  be  aSected;  and 
7  If  not,  we  do  not  see  how*a  reference  to 
the  raralts  of  any  other  year  could  affect 
Ita  character." 

See  also  Bom*  In*.  Co.  v.  Vew  Tork, 
•upro,  and  easea  cited  in  the  opinion.  Of 
course,  a  passenger  on  the  Grand  Trunk 
Bailroad  knew  that  the  fare  he  was  paying 
waa  Increasing  the  groaa  raoalpts,  and  there- 
fore indirectly  affecting  the  amount  of  the 
tax  eollectible  under  tha  statute.  But  It  was 
not  to  be  assumed  that  he  would  travel  and 
pay  fare  with  that  object  in  view.  No  more 
ean  it  be  aesumed  in  the  present  eaae  that 
the  local  taxing  offlcera,  although  knowing 
that  an  increase  in  their  local  tax  lery  will 
Increase  the  tax  rate  upon  lailroads,  will  be 
led  by  that  knowledge  to  forget  their  etngte 
duty  to  the  community  for  which  they  are 
acting.  No  one  pays  money  for  the  mere 
sake  of  eompelling  othera  to  pay.  Some 
persona.1  advantage  must  be  intended.  No 
more  will  local  tax  offlcera  levy  a  tax  upon 
their  neighbors,  those  who  have  placed  them 
in  position,  for  the  mere  sake  of  lucreaeing 
the  tax  burden  upon  railroads,  especially 
when  the  local  levy  is  not  followed  by  an 
equal  increase  in  the  amount  of  the  burden 
east  upon  railroails,  and  but  a  trifiing  frso- 
tioQ  of  that  increase  Inures,  either  directly 
or  indirectly,  to  the  benefit  of  the  taxpayer 
of  the  locality.  The  t«tal  value  of  other 
property  in  Michigan  subject  to  ad  valorem 
taxes  was,  according  to  the  record,  in  the 
neighborhood  of  (1,600,000,000.  A  tax  levy 
in  the  city  of  Detroit  for  local  purposes  of 
tl.SOO.OOO  would,  therefore,  increase  the 
rate  of  taxation  on  railroad  property  only 
one  mill,  and  that  increase  would  proQt  De- 
troit but  little,  as  the  railroad  tax  Is  appro- 
priated for  state  purposes  only. 

It  may  be  laid  down  as  a  general  proposi- 
tion that  where  a  legislature  enacts  a  specific 
rule  for  fixing  a  rate  of  taxation,  by  which 
rule  the  rate  is  mathematically  deduced  from 
facta  and  events  occurring  within  the  year 
and  created  without  reference  to  the  matter 


of  that  rat^  thara  la  do  abdication  of  tht 
legislative  function,  but,  on  the  oontrai/, 
a  direct  leglslativa  determination  of  tha  rath  _ 

Again,  it  seems  more  reasonable  that  thao 
average  rat«  shonld'be  fixed  by  thh  math»? 
matical  computation  from  the  other  rates 
already  established  than  for  the  legislature 
to  prescribe  in  advance  that  which  it  may 
hope  will  be  such  rat&  In  the  one  case 
the  exact  average  is  determined ;  in  the  other 
an  eatimata  is  made,  which  may  turn  out 
to  be  more  or  lees  than  the  average. 

While  the  peculiar  method  of  ascertaining 
tha  average  rate  prescribed  by  this  statute 
may  be  new,  yet  the  application  of  an  ava<> 
age  rate  to  the  taxation  of  railroads  Is  not 
new.  Dor  confined  to  Michigan.  See  S  1, 
chap.  S4,  Pnblio  Statutes  and  Session  Law* 
of  New  Hampshire  of  January  1,  ISOl,  sec- 
tion first  enacted  in  1B78 ;  1  Mass.  Bev.  Law» 
(1002)  chap.  12,  |  03,  p.  227;  chap.  14, 
IS  ST,  40,  pp.  see,  ZB8,  incL,  taken  from 
lawa  of  1864,  1860,  and  1880;  2  Mo.  Bev. 
8tat.(18eS)  II  9363,  e8»4,  pp.  21TS.  217«t 
Wis.  Laws  (1903)  chap.  SIB,  {|  7-14,  ta«L 
pp.  406-400;  Botion,  0.  i  M.  R.  Co.  r.  Btatt, 
60  N.  H.  87  i  State  «e  nU  Browit  v.  MUtouH 
P.  B.  Oo.  92  Mo.  137,  6  B.  W.  862;  Chicagiy 
<£  A.  B.  Oo.  V.  Lamkin,  07  Mo.  496.  10  S.  W. 
200;  atata  ea  raL  Gottlieb  v.  Jfetropoltton. 
Street  B.  Co.  161  Uo.  ISO,  109,  61  S.  W. 
«03. 

We  have  thus  far  assumed  that  there  wa» 
equity  and  justice  in  applying  to  railroad 
property  the  average  rate  of  taxation  im- 
posed upon  other  property.  But  this  a*. 
■omption  is  challenged.  For  instance,  the 
Chicago  ft  Northweetem  Bailroad  Company's 
property  Is  situate  in  the  upper  peninsul* 
of  the  state  of  Michigan— 
"and  yet  the  average  rate  of  tax  applied 
to  Ita  property  depends  upon,  and  increosea 
with,  the  taxes  raised  on  all  the  counties  of 
the  'Lower  Peninsula'  of  Alichigan,  and  In 
all  the  cities,  towns,  villages,  and  school 
districts  of  those  counties,  for  purely  local 
purposes.  If  Detroit  spends  $10,000,000  for 
local  government,  the  Northweatem  Bailway 
Company  baa  to  pay  proportionately  mora 
,tax  on  ita  property  In  northern  Michigan 
than  if  Detroit's  tax  for  local  government 
were  (6,000,000;  and,  beyond  that,  if  De- 
troit apends  (1,000,000  or  (5,000,000  for^ 
purdy  domestic  or  private  enterprises,  such  fi 
as*  gas  works,  waterworks,  street  railways,  • 
parks,  baths,  libraries,  etc.,  tlie  Northwest- 
ern Ballway'a  tax  on  its  property  (though 
wholly  outside  of  Detroit — in  the  TJpper 
Peninsula')  Is  proportionately  larger  on 
thai  account- 

"It  may  well  be  that  (as  respects  the 
immediate  point)  the  unity  of  railroad  prop- 
erty would  justify  a  statute  requiring  m 
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railroad  to  paj  taxes  to  the  state  at  a  rate 
derived  by  aveinging  the  taies,  state  and 
local,  paid  bj  others  in  the  same  taxing 
ju'-isdict  ion ;  but  the  question  before  the 
court  is  whether  it  can  be  made  to  gay  a 
tax  directlj-  depeudeot  upon,  and  measured 
by,  the  local  tajtes  of  counties,  cities,  towns. 
Tillages,  and  scliool  districts  where  it  has 
no  part  of  its  property  and  no  oOiee.  Such 
a  plan  operates  to  tax  the  railroad  because 
of  the' expenses  (public  and  private)  of  local 
communities  whose  benefits  it  does  not  en- 
joy." 

But  these  considerations  appeal  mainly 
to  the  discretion  of  the  legislature,  and  do 
not  make  against  its  power.  Unless  there 
be  some  specific  provisions  in  the  state  Con- 
stitution compelling  other  action,  the  state 
may  treat  its  entire  territory  as  composing 
but  a  single  taxing  district,  and  deal  with 
all  property  cs  within  the  district  and  sul>- 
jeet  to  taxation  accordingly.  There  is  no 
magic  In  county  organization,  no  inherent 
necessity  of  dividing  the  state  into  small 
taxing  districts.  Frequently  railroads  are 
separated  fiom  other  property,  assessed  by 
a  state  board,  and  the  taxes  collected  there- 
from applied  to  the  general  purposes  of  the 
state.  Sometimes,  it  is  true,  a  portion  of 
llie  taxes  thus  collected  ia  diBtribut«d  pro 
rata  to  the  counties  along  the  lines  of  the 
roads,  but  the  power  of  the  state  to  apply 
the  taxes  from  railroad  property  to  only 
■tat«  purposes  cannot  be  doubted,  and  is 
often  exercised.  II  it  may  take  all  the 
taxes  received  from  railroad  property  and 
apply  it  to  general  state  purposes,  ajid,  to 
that  extent,  relieve  counties  in  nhich  there 
is  no  railroad  property  from  their  contri- 
bution to  the  support  of  the  state.  It  has 
equal  power  to  say  that  the  average  rate 
Oof  taxation  shall  be  determined,  not  by  the 
•  rotes  upon  other 'property  in  the  immediate 
localities  in  which  the  railroads  are  located, 
but  by  those  upon  all  property  wherever 
situated  in  the  state.  We  do  not  mean  to 
hold  that  c.isps  may  not  arise  in  which  en- 
forcing this  method  of  taxation  works  such 
injustice  to  a  railroad  as  to  call  for  judicial 
interference.  But  we  do  hold  that  the  mere 
tact  that  all  the  property  in  the  state  is 
taken  into  account  in  determining  the  aver- 
age rate  does  not  carry  with  it  such  proof 
of  injustice  and  inequality  as  to  compel 
the  courts  in  all  cases  to  strike  the  latter 
down.  From  the  cases  that  are  before  us 
Involving  this  statute  it  appears  that  there 
are  many  railroad  companies  in  the  state, 
and  we  may  fairly  take  judicial  notice  of 
the  fact  that  the  state  ia  traversed  in  al- 
most every  direction  by  railroads.  And 
iridle  it  is  possible  that  there  may  be  a 
eounty  or  two  without  one,  yet  it  is  an 
exception,  and  to  hold  that  for  each  railroad 
se  B.  G— 30. 


the  average  rata  must  be  determined  from 
the  property  in  the  localities  immediately 
contiguous  or  through  which  its  road  posses 
might  well  introduce  into  the  matter  of 
taxation  a  confusion  and  inequality  result- 
ing  in  far  greater  injustice  than  the  uni- 
formity established  by  the  present  system. 

Further,  it  must  be  borne  in  mind  that 
the  taxes  collected  fiom  railroads  in  Miclii- 
gan  are,  by  |  10  of  the  act,  app'.icable  to 
state  purposes,  and  while  it  is  doubtless  true 
that  the  appropriation  of  these  taxes  to 
state  purposes  diminishes  the  tax  burden 
which  will  fall  upon  other  property,  yet 
the  case  presented  is  one  in  wliich  the  legis* 
lature,  taking  a  class  of  property,  impose* 
upon  it  through  state  authorities  a  state 
tax  for  strictly  state  purposes.  That,  so  far 
aa  the  restraints  of  the  Federal  Constitution 
are  concerned,  it  is  within  the  power  of  » 
Btftt«  to  separate  a  particular  class  of  prop- 
erty, subJMt  it  to  assessment  and  taxation 
in  a  mode  and  at  a  rate  different  from  that 
iuiposed  upon  other  property,  and  apply  the 
proceeds  to  state  rather  than  to  local  pur- 
poses, is  not  open  to  question.  Sentuckif 
Eailroad  Tats  Coee*,  116  U.  S.  321,  SB  L. 
ed.  414,  6  Sup.  Ct.  Rep.  GT,  is  directly  in 
point.  By  the  legislation  of  Kentucky  rail- 
road eompanies  and  their  property  were  o 
separated  from  other* property,  subjected  to? 
different  means  and  methods  for  purposes 
of  taxation,  and  upon  this  the  court  said 
(p.  337,  L.  ed.  p.  419,  Sup.  CL  Rep.  p.  63)  t 

"But  there  is  nothing  in  the  Constitutioa 
of  Kentucky  that  requires  taxes  to  be  levied 
by  a  uniform  method  upon  all  descriptions 
of  property.  Tiie  whole  matter  is  left  to 
the  discretion  of  the  legislative  power,  and 
there  is  nothing  to  forbid  the  classiGcation 
of  property  for  purposes  of  taxation  and 
the  valuation  of  different  classes  by  dif- 
ferent methods.  The  rule  of  equality,  in 
respect  to  the  subject,  only  requires  the 
same  means  and  methods  to  be  applied  im- 
partially to  all  the  constituents  of  each  class, 
so  that  the  law  shall  operate  equally  and 
uniformly  upon  all  persons  in  similar  cir- 
cumstances," 

See  also  PUltlurgh,  C.  C.  d  Bt.  L.  R.  Ox 
1.  Backwi,  IC4  U.  S.  421,  38  L.  ed.  1031, 
14  Sup.  Ct.  Rep.  1114;  Flonda  O.  d  P.  R. 
Co.  V.  Reynolds,  183  U.  S.  471,  46  L.  ed. 
283,  22  Sup.  Ct.  Rep.  173;  Coulter  V.  Louis' 
ville  a  N.  R.  Co.  1S6  U.  &  C9»,  49  L.  ed. 
615,  2S  Sup.  Ct  Rep.  342. 

That  no  provision  is  mads  for  a  general 
equalization  of  railroad  with  other  prop- 
erty in  the  state  does  not  vitiate  the  asseas- 
ment.  See  Cumminga  V.  MerehanW  Nat, 
Bank.  101  U.  S.  153,  25  I-,  ed.  903,  U  wMeh 
tha  <iueatIon  was  distinctly  presented  ud 
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determined,  the  court  —.ylag  (p.  ISl,  L.  ed. 
p.  906) : 

"Wbile  it  ma;  ba  true  that  tbU  lyatem 
of  iubmitting  the  different  kindi  of  property 
subject  to  taxation  to  different  boards  of 
•ssessors  and  equalizers,  with  no  common 
■uperioT  to  secure  uniformity  of  the  whole, 
may  give  opportunity  for  maladministration 
of  the  law  and  riolation  of  the  principle 
of  uniformity  ot  taxation  and  equality  of 
burden,  that  i>  not  the  necessary  result  of 
these  laws,  or  of  any  (ne  of  themj  and  a 
law  cannot  be  held  uaeonstitutional  beoause, 
while  its  juBt  interpretation  ii  consistent 
with  the  Constitution,  it  is  unfaithfully  ad- 
ministered by  those  who  are  charged  with 
its  execution.  Their  doings  may  be  unlaw- 
ful while  the  statute  is  valid." 

While  there  may  be  no  proTlsion  for  an 
equalization  of  railroad  with  other  property, 
it  will  be  peroeiTed  that  the  statute  names 
the  time  and  plaoe  tor  the  sessions  of  the 
e  assessiiig  board,  gives  to  any  person  or  oom- 
•^pany  interested  the  right  *to  bo  heard,  and 
also  authorizes  the  board  to  correct  the 
vtJuation.  Bo  that  it  cannot  be  objected 
that  the  railroad  companies  are  precluded 
from  a  fnll  hearing  on  the  matbrr  of  valua- 
tion; and,  as  has  heretofore  been  said  by 
this  eourt,  one  hearing  is  snlSoient  to  con- 
stitute due  proeeu. 

Other  questions  are  discussed  by  counsel 
In  their  briefs,  but  in  view  of  the  exhau«t- 
Ire  and  well-considered  opinion  of  the  trial 
jndge,  with  the  general  trend  of  whidi  ws 
concur.  It  Is  nnnecessary  to  further  extend 
this  discussicm.  It  is  sufBdent  to  refer  to 
ttiat  opinion  for  a  oonsideratlon  ot  those 
questions.  We  have  noticed  those  which 
sniiiii  to  us  paramount  and  controlling. 

It  Is  charged  in  the  bill  that  there  was 
a  sfstematie  undervaluation  of  other  prop- 
erty in  the  state,  which  resulted  in  draiying 
to  this  plaintiff  ths  equal  protection  of  the 
law.  The  trial  court  found  against  this 
charge.  It  is  enough  to  say  that  generally 
we  accept  the  finding  of  a  trial  conrt  upon  a 
question  of  faot  when  the  testimony  respect- 
ing it  is  conflicting.  It  may  also  be  said 
that  a  legislature  1*  not  bound  to  Impose 
the  same  rate  of  tax  upon  one  class  of  prop- 
erty that  it  does  upon  another.  As  It  may 
exempt  all  of  one  class,  so  it  may  impose 
a  different  rate  of  taxation.  It  is  sufileient 
if  all  of  the  same  class  are  subjected  to  the 
same  rate  and  the  tax  ia  administrated  im- 
partially upon  them. 

Affirmed. 

(201  U.  B.  »«,  «U) 

DvnoTT  ft  U&OKiRAo  Raii.wAT  Oaxpun 
D.  PowEBS  [No.  462] ; 

OEIO^GO  ft  NOBTHWEBTKBH  RAILWAT  OOV- 

7ABT  V.  PowEss  [No.  403]; 


TouDo,  S^ainAw  ft  Musszooit  Raii,wai 

GoKFUiT  V.  PowsBs  [No.  464] ; 
St.  Olaib  Tunnbl  Coupahz  v.   Powm 

(No.  465]; 
MicmBAn  An  EJits  Raii.wat  CoiteAin  v. 

PowEBS  [No.  466]; 
Gbard  Tbvkk   Westbhm   Railwat  Cou- 

pant  e.  PowKU  [No.  467] ;  » 

'Ann  Abbob  Railboad  Covfart  o.  PowEBir' 

[No.  408] ; 
CiMoiRKATi,  Baqiraw  ft  Maoktrao  Rail- 
boad COXPAKT  f>.  PowxBs  [No.  469] ; 
Ghicaoo,     Dftboit    ft    Canada    Obaub 

Tbcrk  Jurc^tior  Raelboad  ColfPART  ■. 

PowEBS  [No.  470]  i 
MiTRtBiRo  Railway  Comtart  v.  Powbb 

[No.  471] ; 
Lakb    Supzbiob   ft   laHPEuiNo   Railwat 

COKPART  «.  Powkbb  [No.  472]; 

MABqUBTTK      ft      SOTTIIKABTERN      RAIL  VAT 

CouPAHT  v.  Powkbb  [No.  473]; 
Ghioaoo,  MiLWACKxa  ft  8i.  Paul  Bail- 

WAT   COUPART   «.    POVTEBB   [NO.  474]  I 

Sault  Sn.  Mabik  Bbidgx  OovPAirr  «. 
PovEBS  [No.  476] ; 

MiRERAL  Raror  Railboad  GourAirT  •■ 
PowEBS  [No.  476] ; 

DULOTH,  BonTH  Shobe  ft  Atlantio  Rail- 
wat OOUPART  V,  PowEBS  [No.  477]; 

Dbtboit,  Oeard  Haver  ft  Mh-wauzb 
Railway  Ooupart  «.  Powebb  [No.  4781: 

PORTIAO,   OZFOBD  ft  NOSTHBBR  EAILIOAD 

COKPAHT  V.  Powna  [No.  479] ; 
MiRREAPOLis,    St.    Paul   ft   Battz*   Sn. 

Mabie   Railwat    Oohpart   v.   Powns 

[No.  480]; 
Goppkb    Sansi    Bailboad    CoxPAifT    *. 

Powebb  [Na  4811; 

GOQEBIC     ft     MORTBEAL     BlVEB     HATT.^A^^■ 

Compart  «.  Powebb  [No.  482] ; 

MAHIBTEI       ft       SOUTHEABTEBR       RAILBOAD 

Cohpart  v.  Powebb  [No.  483] ; 
Bboaraba   ft    Lake   Bupebiox   Bahaoab 
CouPANT  e.  Powebb  [No.  484] ; 

QRARD  RAPTDB  ft  IRDIARA  Bailwat  G<W- 

PART  t>.  PowEBs  [Nol  480] ; 

WlBCORSIR    ft    MlCHIOAR    BAILWAT   GOV- 

PANT  V.  PowEBs  [No.  486]: 
IiASE  Shobe  ft  Miohigar  Sduthxui  Rail- 
wat CouPART  V.  Powebb  [No.  487]. 

Appeal  from  the  Circuit  Court  of  tte 
United  SUtea  for  the  Western  District  at 
Uichlcan. 

See  same  caM  below,  138  Fed.  223. 

April  2,  1906.  Oasea  on  the  docket,  non- 
hered  from  462  to  4ST,  IbcIubIts,  are  sailB 
brought  by  different  railroad  compuiiea 
againat  this  appellee,  snd  are  submitted  <■ 
the  same  record.  Thia  same  decree  will  bt 
'  entered  In  sexsh  of  then* 
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(tot  u.  a  tm 

W.    J.    MoCAHAN    BDQAK    REFINING 
COMPANY,  PrtiUoMT, 


4R 


THE    STEAMSHIP    WILDCROFT,   Junes 
Cuup,    JfMtcr   md    Claimant. 


iUbbb  •(  teot. 

_  >f  th*  two  lower 
eoDcti  that  a  tmmI  wu  bupMtod  at  Uis  tw 
ftuDlug  □(  the  TOTsce,  and  tound  to  be 
•eaworthy  and  flt  to  eany  tli«  cargo  wtilcb 
■ba  bad  andertaku  to  tttniport.  will  ordt- 
urtlr  Dot  ba  dlatntbed  tr  tbe  Fedtra]  Sn- 
pmM  Court  on  appeal. 
a.  BTtdanen— ftwr««a  at  proof— Muwor- 
•*•■»••.— the  bardeo  of  proTlng  that  a 
Teaacl  waa  aeftwortlir  at  the  time  of  becln- 
alns  the  vorage,  or  that  doe  diligence  had 
iMOn  oaed  to  mak«  h*r  lo,  reata  apon  the 
ahlpowaer  elalmlDg  tbe  beneDt  of  the  ei- 
amptlon  proTlded  in  the  Haiter  act  ol  Feb- 
nuj  13,  1863  (27  But.  at  U  44S,  chap. 
lOB,  TJ.  8.  Comp.  BUt  1901,  p.  29*8).  I 
8,  egalnat  ecron  of  miiiagemeat  or  oaTtga- 
tloil,  whether  oc  not  there  la  any  OTldence 
to  the  cantrarr.* 


Argutd  BwMi&M-   tt,  IS.  1905.     D»eU«d 
Apra  t,  IBoe. 

ON  WRIT  of  Certiorari  to  tb*  United 
StatM  Circuit  Court  of  Appeala  for  the 
Third  Circuit  to  nview  k  decree  afflrmiTig 
*  decree  of  the  Diitrlct  Court  for  the  Eaat- 
«ni  District  of  PennijlTUiia  dismitaing  a 
libel  to  reoorcr  dunagM  to  •  eargo  of  lagar. 
Affirmed. 

See  game  oma  below,  U  0.  0.  A.  KB,  130 
IM.  S£l. 
The  futa  mn  sUted  lo  the  optnion. 
Mmt».  Hor«o«  lb  Okvyney  and  John 
f.  LMoi*  for  petitioner. 

JfeMTf.  3.  Parker  Klrlln  and  OAortei 
_  X.  Biokom  for  reapondenb 

•    'Mr.  Justice  Daj  delivered  the  opinion 
of  tbe  eonrti 

The  original  action  waa  b^un  bf  the 
Uing  of  m  libel  in  the  diotriet  court  of 
the  United  Statea  for  the  eaateni  district 
of  Penn^Ivuii&,  to  rcooTer  damagea  alleged 
to  ha,v%  been  fluatednad  hj  the  petitioner, 
with  reapect  to  «  cargo  of  sugar  of  which  It 
ma  the  oonaignee,  shipped  upon  tlie  steam- 
ship Wildcroft  from  porta  In  Cuba  to 
Philadelphia.  The  erldenoe  showed  that  in 
the  month  of  April,  IBOl,  the  Wilderoft, 
baring  disehargvd  a  cargo  of  ooal  at  the 
port  of  Havana,  proceeded  to  Cardenas 
and  Matanias,  where  she  took  on  the  load 
of  sugar,  to  be  delivered  to  the  petiUoner 
in  Philadelphia.  This  sugar  waa  stored 
in  bags  in  holds  Nos.  I,  E,  3,  and  4  of  the 
Alp.  On  the  To^age  a  severe  storm  waa 
SBOonntered   and   some   damage   was   done 

•Ba.  Nolo.— F-or  eacea  In  point,  ■••  vol.  M, 
CSDt.    Die    Shipping,   H  ttl.   «I. 


bf  nK  water  finding  tt*  war  into  hold  Ho. 
3  because  of  tbe  tearing  away  of  the  tar- 
paulins over  the  hatches  and  the  wash-^ 
Ing  off  of  the  starboard  ventilator  cover,  n 
At  the'hearii^  In  the  district  court  the? 
olaim  for  damage,  because  of  Injurr  alleged 
to  have  been  caused  to  the  sugar  in  holds 
Nos.  I  and  2,  was  held  to  be  waived  bj 
the  libellant,  who  disclaimed  damage  on 
that  account.  And  the  district  judge 
added,  we  think  correctlr,  aa  to  the  surface 
damage  in  hold  No.  3,  "This  damage  waa 
eoneededlj  caused  by  a  peril  of  the  seaa." 
There  Is  nothing  in  the  testimonj  to  show 
that  the  injurj  to  the  cargo  of  sugar 
In  holds  Noa.  3  and  4  of  the  vesael  b^  means 
of  fresh  water  waa  oceaaianed  until  ths 
ship  arrived  at  Philadelphia. 

A  more  distinct  understanding  of  ths 
oonstruetion  of  the  vessel  and  the  manner 
in  which  fresh  water  oould  be  eommunicated 
to  hold  No.  S,  and  from  thenae  into  hohl 
No.  4,  may  be  had  bf  a  perusal  of  ths 
full  finding  of  the  facts  made  in  the  case  in 
the  district  oourt  (124  Fed.  S31,  IZ«  Fed. 
220),  approved  bj  the  circuit  oourt  of  ap- 
peals (66  a  C.  A.  14S,  130  Fed.  SSI), 
which  findings  full;  explain  the  situation 
and  the  method  bf  which  the  Injurr  waa 
inflicted.  It  Is  enough  for  us  to  sa;  that 
both  eourts  unite  in  tbe  conclusion  that 
the  cargo  was  injured  on  Monday,  April 
29,  after  the  ship  arrived  at  tbe  dock  in 
Phlladelpbia,  when,  because  of  the  letting 
in  of  fresh  water  for  the  purpose  of  filling 
tbe  engine-room  tank,  which  was  accom- 
plished by  opening  a  valve  on  the  shlp'i 
side  whidt  admits  water  froin  the  river, 
and  because  of  an  open  cock  to  a  valve  in 
the  eonneditai  from  the  tank-filling  pipe 
to  the  serrice  or  feed  donkej,  connecting 
with  the  distribution  box,  water  was 
permitted  to  flow  from  the  tank- filling 
pipe  through  this  open  cock  to  the  dia- 
tribution  chest  and  down  a  pipe  and  through 
a  valve,  which  must  have  also  been  held 
open  In  some  way  so  that  water  fiowed 
into  this  snetion  pipe  leading  into  No.  t 
hold,  and  flowing  tbenoe  into  No,  4  hold, 
damaged  the  cargo  of  sugar  therein  con* 
tained.  It  Is  evident  from  the  testimony 
that  if  these  cocks,  and  more  partleularlj 
the  one  marked  "D,"  had  been  properly 
cloaed,  the  water  could  not  have  found  Its 
way  into  the  holds  and  Inflicted  tbe  damage^S 
Of  these  flndings  tbe  circuit  court  of<ap-? 
peals,  adopting  the  concluaions  of  the  oourt 
below,  said:  "All  of  the  teBtimooy  In 
this  respect  is  uncontradicted,  and  no  faela 
are  shown  from  which  any  other  oonelit- 
lion  can  be  drawn,  than  that  the  water 
which  came  Into  tbe  bottom  of  theee  holda^ 
to  the  depth  of  several  tael,  doing  the  dam- 
age In  question,  came  In  after  ths  early 
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morning  of  tlit  SOU)  of  April,  and  before 
the  close  of  that  day,  while  the  cargo  wu 
being  (Usebarged  at  the  nharf  in  Philadel- 
phia. It  ia  not  disputed  tbat  the  water  wm 
fresh  water,  such  as  waa  the  water  In  the 
Delaware  river,  in  which  ebe  waa  Ijing. 
In  connection  with  these  facta,  it  was  shown 
by  the  testimony  that  the  sea  cock  for 
filling  the  engine-room  tank  waa  open  at 
10  o'clock  that  morning,  and  kept  open 
for  a  period  of  three  hours,  and  that  if 
two  certain  cocks,  fully  described  in  the 
evidence  and  pointed  out  by  the  learned 
judge  of  the  court  below,  were  left  open 
by  aeddent  or  design,  there  would  be  a  free 
flow  of  water  from  the  open  eea  eook  into 
the  bilgei  of  hold  No.  3.  Directly  after 
the  filling  of  the  tank  and  the  dosing  of 
the  sea  cock,  water  to  a  considerable  depth 
was  reported  in  holds  No.  3  and  No.  4. 
This  sea  cock  had  not  been  open  from  the 
time  the  cargo  was  put  on  board  in  Cuba 
until,  as  just  stated,  on  the  morning  of  the 
S9th  of  April,  at  Philadelphia.  We  think 
the  court  below  waa  fully  justified  in  Its 
finding,  that  the  damage  here  in  question 
waa  due  to  'tbe  water  that  flowed  into 
the  hold  through  the  pipe  line  on  April 
29th,  in  the  manner  just  described,*  and 
that  'it  is  impossible  that  the  damage  could 
have  occurred  in  any  other  way.' " 

In  order  to  have  tbe  benefit  of  the  ex- 
empUons  provided  in  the  Harter  act  (27 
Stat  at  L.  445,  chap.  lOS,  U.  a  Comp. 
Stat  1901,  p.  Z91G)  against  errors  of  man- 
agement or  navigation,  by  reason  of  the 
3d  section,  which  waa  relied  upon  In  the 
ease  it  was  incumbent  upon  the  shipowner 
to  prove  that  tbe  vessel  waa  seaworthy 
at  the  time  of  beginning  the  voyage,  or 
that  due  diligence  had  been  used  to  make 
her  so.  International  Nav.  Co.  t.  Farr  <C  B. 
^Ufg.  Co.  181  U.  S.  218,  45  L.  ed.  830.  21 
oiBup.  Ct  Kep.  591;  The  Southicark  {Martin 
?v.  The  Eouthwark)  19I»U.  S,  1,  48  L.  ed. 
65,  24  Sup.  Ct  Rep.  1.  It  therefore,  be- 
came incumbent  upon  the  shipowner  to  show 
that  a  due  and  proper  inspection  had  been 
had  and  the  vessel  ascertained  to  be  In 
all  respects  seaworthy  and  fit  to  carry  the 
cargo  which  she  had  undertaken  to  trans- 
port or  that  due  diligence  to  that  end  had 
been  used.  As  we  understand  the  findings 
of  both  the  district  court  and  the  court  of 
appeals,  the  testimony  in  this  regard  In- 
troduced by  tbe  shipowner  was  sufficient 
in  the  judgment  of  those  courts,  to  estatr- 
Ush  that  the  vessel  was  seaworthy  in  tbe 
respects  involved,  and  that  an  inspection 
liad  been  had,  and  the  valves  and  oonneo- 
tions,  the  negligent  use  of  which  waa  pro- 
dnetlve  of  this  injury,  found  in  due  order 
mt  the  beginning  of  tbe  voyage.  This  find- 
ing of  two  eourta  will  ordinarily  not  be 


disturbed,  and  is  usually  aeoepfad  1^  tUt 
court  as  eoncluslve  TK»  Oarilt  PriMt 
iWuppeman  v.  Th»  CteriS  Pnnoe)  170  U. 
S.  6SS,  668,  42  L.  ed.  1181,  118S,  18  Sup. 
Ct  Rep.  753.  The  only  taeUmony  directly 
upon  the  subject  at  the  hearing  waa  that 
of  the  master  and  tbe  engineer,  taken  upon 
deposition  in  England,  upon  interrog»- 
torisi  filed.  The  eharge  In  the  libel  was 
very  broad  and  general,  and  tbe  interroga^ 
tories  were  not  as  specific  as  they 
might  have  been,  and  no  cross  interroga- 
tories were  filed.  While  the  testimony  is 
not  as  spedfie  as  it  might  be,  we  stdl 
think  it  was  snffldent  to  show  that  an  in- 
spection was  had,  and  everything  found 
in  order  at  the  beginning  as  well  as  during 
the  voyage,  and  from  the  reoord  ws  readi 
the  condusion,  sustained  by  the  findings  of 
the  courts  below,  that  the  ship  was  ae*- 
worthy  in  all  respects  at  the  beginning  of 
tbe  voyage,  and  It  was  a  eardess  and  n- 
cent  opening  of  the  valve  or  valves,  shortly 
before  the  fresh  water  was  let  in,  which  n- 
suited  in  the  damage  complained  of.  We 
are  very  clear  that  this  is  not  a  case  whan 
the  findings  of  tbe  court  below  can  be  dis- 
turbed, as  was  our  eondudon  in  tbe  easa 
of  The  Bovlhwark,  »upr^  relied  upon  bj 
the  petitioner,  where  it  was  shown  that  the 
damage  inflicted  waa  tbe  result  of  unsea- 
worthiness in  respect  to  a  condition  which 
a  proper  inspection  of  the  vessd  at  the  be- 
ginning of  the  voyage  would  have  discovered 
and  remedied.  We,  therefore,  reach  the  con-  8 
elusion  that  the  decree  of  the*drcuit  court? 
of  appeals  should  be  affirmed,  and  bat 
for  its  construction  of  the  rule  of  evidence 
in  cases  of  this  kind  this  opinion  mi^t 
well  end  here.  But  we  are  unable  to  agree 
with  the  views  expressed  in  the  opinion 
of  the  learned  drcuit  court  of  appeals  to 
toe  effect  that  where  a  shipowner  seeks  the 
protection  of  the  immunity  alTorded  by  the 
Harter  act  under  |  3,  reliance  may  be  had 
upon  tbe  presumption  of  law  that  the  ves- 
sel was  seaworthy  at  the  banning  of  the 
voyage,  and  that  it  is  only  in  cases  of 
conflicting  proof  that  tbe  burden  b  imposed 
upon  the  shipowner  of  establishing  by  tes- 
timony the  seaworthmess  of  the  vessel,  or 
due  diligence  in  that  behalf,  in  order  to 
have  the  benefit  of  the  act  We  think 
this  construction  of  the  law  is  opposed  to 
the  terms  and  policy  ol  the  act,  and  con- 
trary to  the  decisions  of  this  court  bera- 
tofore  announced,  from  which  we  see  no 
occasion  to  depart  The  relief  afforded  by 
the  3d  sectiou  of  the  Harter  aot  to  the 
owner  of  a  vessel  transporting  property  is 
purely  statutory.  In  tbe  case  at  bar  there 
could  be  no  question  as  to  the  llabilify  of 
tbe  vessd  owner  from  tbe  established  facte 
of  the  eaae,  but  for  the  immunity  afforded 
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b7  thftt  Act.  To  parmlt  »  cargo  of  logu 
to  be  injnrad  bj  Um  iutroduntlon  of  fraeb 
water  in  the  raanner  ■hown,  but  for  the 
proviaioni  of  tbia  act,  would  bave  made  a 
«Ba«  of  clear  liability  againat  the  owner; 
and  wliero  the  statute  hae  giren  immunity 
•gainat  inch  loss  b;  reason  of  error  in 
navigation  or  maiiagement,  it  does  so  upon 
the  distinct  condition  that  the  owner  shall 
■bow  that  the  vessd  waa  in  all  reepecta 
•eaworthy  and  properly  mannad,  equipped, 
ftnd  supplied  for  the  royage;  or,  if  tbie 
«aunot  be  establiehed,  that  be  has  used 
due  diligence  to  obtain  thia  end.  The  dis- 
charge of  this  duty  is  not  left  to  any 
presumption  in  the  absence  of  proof.  It 
b  the  condition  precedent,  oomplianee  with 
vrbich  is  required  of  the  vessel  onner  in 
«rder  to  give  him  the  benefit  of  the  immu- 
nity afforded  by  the  act.  The  reason  for 
nquiring  tliis  proof  by  the  ovmer  is  ap- 
parent. He  is  bound  to  furnish  a  seaworthy 
and  properly  equipped  ship  for  the  pur- 
S  poM  of  the  voyage.  Whether  he  baa  done 
■  ao  is  a  matter  •peculiarly  within  Ills  own 
knoiriedge.  The  inspeetlon  which  ha  ean 
giTa^  bat  whieh  the  shipper  cannot  give, 
lor  \uk  of  opportunity,  will  establish 
whether  this  duty  has  been  complied  with. 
Tb»  whole  matter  is  In  the  control  of  the 
owner.  The  law  says,  in  substanoa,  that 
«1ien  the  owner  can  show  that  he  has  dis- 
charged this  duty  he  shall  be  relieved 
from  errors  of  navigation  and  management 
on  tlie  voyage,  over  which  he  has  not  suoh 
direct  control.  It  is  not  a  case  where 
there  is  either  the  necessity  or  propriety 
of  resorting  to  presumptions.  It  is  only 
when  he  baa  discharged  the  burden  which 
the  law  Imposes  upon  him,  and  shown  that 
be  has  furnished  a  vessel,  fit  and  seaworthy, 
or  baa  oiod  due  diligenoe  to  that  end,  that 
the  law  relieves  him  of  the  liability  which 
be  would  otberwise  inour.  This  oonstroo- 
tion  of  the  statute  has  been  more  than  onco 
announced  in  the  decisions  of  this  court; 
recently  in  Intematutnal  Sav,  Oo.  v.  Farr 
*  a.  Ufg.  Oo.  181  U.  S.  218,  226,  46  L. 
•d.  S30,  833,  21  Sup.  Ct.  Hep.  501,  in 
which  this  court,  speaking  through  Mr. 
Chief  JusUce  Fuller,  said:  "We  repeat, 
that  even  if  the  loss  occur  through  fault 
or  error  in  management^  the  exempti 
flannot  be  availed  of  unless  the  veaael  w 
seaworthy  when  she  sailed,  or  due  diliger 
to  malce  her  so  had  been  exercised,  and  it 
is  for  the  owner  to  eetabllsh  the  udstanoe 
of  one  or  Ktm  other  of  tbase  conditions." 
nds  case  was  quoted  and  followed  in  the 
•till  later  case  of  TAe  Bovthioarh,  mpra, 
in  which  It  was  rciteratad  that  the  burden 
was  upon  the  vessel  owner  to  show  by 
luasnnsMn  and  proper  tests  that  the  Tsssel 
«aa  Maworthy  and  in  a  fit  """^  ■*■■""  to  lo- 


ceiTC  and  transport  tba  oargo  nndertaJcen 
to  be  carried,  and  that  U^  br  f  allnre  to 
adopt  suob  testa  and  furnish  the  required 
proof,  the  question  of  the  ship's  seaworthl- 
ueas  was  left  in  doubt,  that  doubt  must  be 
resolved  in  favor  of  the  shipper,  becanse 
the  vessel  owner  had  not  sustained  the 
burden  east  upon  him  by  the  law  to  estab- 
lish that  he  had  used  due  dtligenee  to 
furnish  a  seaworthy  vesseL 

While  m,  therefore,  aeoept  the  deoiBton  ^ 
of    the    learned    circuit    court   of    appeals  £ 
as  to  the  facta  in  thIa  caae,  wa  do  not'wish  ■ 
to  be  regarded  as  sanctioning  any   rel^- 
ation   of    the    rule   above   stoted,   already 
laid  down   in  the  prior  decisions  of  this 

Vi.  Justice  BiowB  eoneon  in  tlw  leaulL 


(»1  U.  B.  MO) 

UNITED   OTATB8,   Apf  (., 

V. 

JAUXS  H.  WICKEBSHAU,  Jr. 

1.  OlvM     aeiiluo    j— Itio—     laetaded^- 

The  protection  of  the  Prealdenfa  order  of 
Inl;  S7,  18S7,  ssatnst  removBli  from  the 
dvll  asrvlos  azeeiit  npon  written  ehariea, 
with  opportnnltr  tor  *t**""*.  astands  to  an 
emploree  In  the  once  ot  tb*  United  Btatas 
snrveror  general  for  the  state  of  Idaho, 
certlDed  by  the  Beeretarr  of  the  Interior  aa 
within  the  temia  of  the  act  of  Jsnnsrr  18, 
ISSS  (22  SUt.  at  I-  408,  ebap.  2T,  O.  8. 
Comp.  Btat  IMl,  p.  1222),  |  8,  and  the  ex- 
eeotlTe  order  of  Uaf  8,  1898,  made  la 
poranance  thereof,  eiteodlng  the  depart- 
mental acrvlM  elanlded  auder  that  act  so 
aa  to  Inelade  all  eiecotlre  offlcers  and  em- 
ploreea  outside  of  the  District  of  Colnia- 
Ma,  wfaethar  compenaatad  by  a  Oisd  salary 
or  otherwise  who  are  ■ervlnc  In  a  clerical 
capacity,  or  whoa*  dctlga  are.  In  whole  or 
In  part,  of  a  clerical  nature. 
a.  CIvU  aervlecj  coiupcnMtto»  dnrl&r 
nuvenaloB. — k.  refular  and  dnly  qcalUled 
employee  in  the  elaaalfled  civil  service  of 
the  United  Btatas  Is  entitled  to  the  compen* 
satlcn  attached  by  law  to  his  poiltlaa  dor- 
InK  the  period  ef  his  wroosful  si 
a  subordinate   olBcer. 


[No.    IBS.] 


APPEAL  from  the  Court  of  Claims  to  ra- 
view  a  judgment  awarding  oompensa- 
tion  to  an  employee  in  the  office  of  tha 
United  Statea  surveyor  general  for  the 
state  of  Idaho  during  the  period  ef  his  sn^ 
pension  by  that  of&oar.  AfprmtA. 
The  ftoto  are  stotad  in  " 


oy  Google 


U  BUFBSMX  OOUBT  BEPOETEB, 


Ooi:  Tmat, 


A— Irtfcwt  AttonMT   a«m*nd   Pntdt 
■■d  Mr.  Falix  ^*-""T't~  for  kppallant. 
JToMn.  Wllllui  B.  Aadnvs  and  1. 
N  D*  Lnskstt  for  appella^ 

>  •Mr.  Jiutlae  Owr  ddivered  the  opinion  of 
(he  eourti 

the  appellee  brought  auit  in  the  court 

of  oleima  to  recorer  upon  an  alleged  claim 

for  oompensation  at  the  rata  of  tl,100  per 

„  aDnum,  from  Norember  1,  1897,  to  July  1, 

*  1&02,  and  averred  that  he  waa  »  clerk  in 

>  the  office  of  the  United  StatM'aurveyor 
general  a  Boiid,  Idaho,  in  the  dasaified  oivil 
•errice,  from  whieh  employment,  on  said 
flrat-mentJaned  date,  he  wae  aoapended 
without  fault  of  hi*  own  or  juat  cause. 
Ho  atated  hia  readinesa  to  ditoharge  the 
dutiea  of  the  office,  and  nt  forth  in  detail 
what  he  elaimed  amounted  to  a  wrongful 
siupenaion  therefrom  bj  the  United  Statea 
nirveyor  general  of  the  atata  of  Idaho. 
The  finding  of  facta  ia  foite  voluminoua, 
and  it  ia  anneoeuary  to  act  it  all  out  in 
detail.  The  facta  parUnent  to  the  decision 
of  thla  eaae  may  be  lummarited  as  follows: 
Several  yeara  prior  to  Hay  6,  1896,  claim- 
ant waa  employed  as  a  clerk,  stenographer, 
and  typewriter  in  the  office  of  the  surveyor 
generaj  of  the  United  States  for  the  state  of 
Idaho,  at  a  salary  of  91,100  per  annum. 
On  that  date  the  Freaident  of  the  United 
Statea  made  and  promulgated  an  order  re- 
lating to  the  dTil  service,  which  provided, 
among  other  things: 

"Rule  in. 

"1.  All  that  part  of  the  executive  dvil 
aerrloa  of  the  United  Btetta  which  has 
been,  or  may  hereafter  be,  olaaaified  under 
the  dvil  aerviee  act,  shall  be  arranged  as 
follows :   The  Departmental  Service.    .    . 

■*2.  The   Departmental   Serviea   shall 
elude  officers  and  employees  aa  follows: 

"(b)  All  executive  offlcera  and  employees 
outside  of  the  Diatriot  of  Columbia  not 
eovered  in  (a),  of  whatarer  designation, 
whether  eoinpensated  by  fixed  aalary  or 
otherwiae — 

"Who  are  serving  in  a  derloal  oapad^,  or 
whose  dutiea  are  in  whole  or  in  part  of  a 
clerical  nature." 

On  June  9,  1S06,  the  Secretary  of  the  In- 
terior issued  the  following  order: 

dni  Service  Classification  of  OfBcara  and 

Employeea. 

Department  of  the  Interior, 

Washington,  June  B,  1896. 

^      By  direction  of  the  Preaident  of  the  Unit- 

<J  ed  Btatea,  and  in  aeeordance  with  the  third 

*  elanae  of  9  0  of  the  act  ButitIed*"Aii  Aet  to 
Kegnlate  and  Improve  the  Oivll  Bervioe  of 
tba  Dnitad  States,"  approved  January   IS, 


1883  [i2  Stat  at  L.  406,  ehap.  S7,  O.  flL 
Comp.  Stat.  IBOI,  p.  122E]  i 

It  ia  ordered.  That  tlia  offloers  sad  em- 
ployees in  or  under  tMs  Department  indnd- 
ad  within  the  provfsions  of  the  dvil  sor- 
ice  law  and  rules  be,  and  they  axe  herein, 
arranged  In  the  following  dasses: 

Claaa  X,  all  persons  receiving  aa  annual 
salary  of  |1,000  or  more,  or  a  compensa- 
tion at  the  rata  of  (1,000  or  more,  but  leas 
than  91,200  per  annum.    ... 

On  September  22,  1BB6,  the  Acting  Secre- 
tary of  the  Interior  communicated  to  the 
Civil  Service  Commisaion  the  namea  ot  the 
inoambents,  with  thdr  legal  residences 
and  the  datae  of  appointment,  added  to  the 
classified  departmental  aervlce  by  the  ex- 
tension of  May  6,  1S9S,  alao  indoaing  a 
similar  list  of  suoh  positions  and  es- 
ployees  in  the  offices  of  the  surveyor  gen- 
eral, whioh  contained  the  name  ol  the  ap- 
pellee, with  his  title,  "atenographer  and  typ» 
writer,"  data  of  appointment,  salary,  r«sl- 
dence,  and  daas.  IIm  appellee  waa  verbal- 
ly informed  l:^  the  anrveyor  general  of  hia 
sdectfon,  and,  after  exeeuting  the  pre- 
acribed  oath,  entered  upon  his  dntjes.  At 
the  time  of  his  employment  the  sustom  waa 
to  allow  the  surveyor  geaaral  to  select  the 
derical  force  of  hia  offlcet  Appdlee  waa 
eontinuonaly  employed  aa  sudi  stenop 
rapher  and  typewriter  until  November  1, 
1897,  on  which  date  he  waa  sospended  fnm 
service  t^  the  surveyor  general.  No  charges 
in  writing  or  orally  were  preferred  against 
him,  the  surveyor  general  baaing  the  sus- 
pension on  the  ground  that  appellee's 
servioea  ware  not  needed  on  account  of  lade 
of  woric  to  be  done.  On  November  IS,  1B9T, 
the  surv^or  general  reported  to  the  Coib- 
missioner  of  the  QeDcral  land  Office  an  a» 
cumulation  of  mineral  work,  the  emplt^ 
ment  of  certain  derka  by  himsdf,  with  tin 
request  for  additional  clerical  force.  On 
November  22,  1807,  the  Commissioner  of  ths 
Qeneral  Land  Office  advised  the  survey- 
or general  that  the  ground  taken  that  cer- 
tain peraons  were  dismissed  because  there 
nas  no  further  occasion  for  their  services,^ 
and  the  appointment  of  other  persona  intt 
their  places,  could  not* be  sustained.  On* 
February  24,  I89B,  the  Commisuoner  of  the 
General  Land  Office,  in  reply  to  a  letter 
from  the  surveyor  general  under  date  ot 
February  21,  1B9S,  in  wbloh  he  had  asked 
authorit?  to  employ  two  additional  drafts- 
men and  four  tranaeribing  clerks,  to  be  paid 
from  the  funda  reported  as  available,  said: 
"No  authority  can  be  given  you  to  employ 
tfae  additional  force  desired,  azoept  aa  pro- 
Tided  nnder  the  dvil  aerviee  rulee.  I  am 
conatrainad  to  aay  that  but  lor  your  anv 
mary  action  in  dispsnaing  with  so  many  ef 
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TOST  (anployaw,  in  TloUtion  ot  tha  Uw 
gDvemlng  ansh  matten,  the  AJBenlties  In 
dupateliliig  thB  work  of  jour  oflioe  woold 
not  have  prevailed  to  such  an  extent."  On 
Mtij  14,  1898,  the  CommiBaloner  adii»ai  tbm 
Civil  Service  ConiuiMiou  as  follows:  "Re- 
tBrriug  to  my  requeat  of  tiie  ZOth  ult., 
for  ft  eertiflcate  of  a.  Hat  of  eligibla  fcv  ap- 
pointment as  ateuographer  and  typewriterj 
at  (900,  in  the  offloe  ot  the  eurvejor  general 
of  Idalio,  I  have  bem  Informed  that  an  ex- 
amination was  reoentlj  held  tj  your  Com- 
mlaeion  in  eaid  state  for  persaja  powesalng 
the  required  qualiflcationi>,  and  it  !•  ur- 
gently requested  that  as  soon  as  posiiible 
this  office  may  be  furnished  witli  a  oar- 
ti£eate  from  those  dtisens  ot  Idaho  who  are 
•ligible  for  the  plaoe  desired  to  be  flllsd 
under  my  oall  of  the  20th  ult.,  as  the  sor- 
veyor  general  reports  that  his  work  is 
much  impeded  and  embarrassed  for  tha  lack 
of  a  competent  stenographer."  On  June 
IS,  1898,  the  president  of  the  Civil  Service 
Commisaion  addressed  a  communication  to 
the  Secretary  ot  the  Interior,  in  which  he 
aald:  In  this  connection  the  Commission 
invites  your  attention  to  tlte  fact  tliat  al- 
though Surveyor  Qenaral  Perrault  suspend- 
ed the  above-named  employees  (Lellman 
and  Widiersham]  and  three  others  (D.  J. 
Cohen,  Joseph  F.  Chinn,  and  Alice  S. 
Howey)  over  seven  months  ago,  on  the  al- 
leged ground  of  laefc  of  work  (whJeb  has 
been  effectually  disproved),  these  persons 
still  remain,  separated  from  tlia  service, 
while  others  occupy  the  positions  to  which 
they  are  properly  entitled."  Since  Novem- 
ber 1,  IB97,  claimant  has  not  been  per- 
^mltted   to   perform  the   duties   of   stenog- 

*  lapher   and  typewriter   in   said   ofBoe,   al- 

•  though  after*said  date  he  stood  ready  and 
willing  to  discharge  tha  duties  thereof, 
and  he  has  received  no  compensation  from 
the  United  States  since  October  31,  1897. 
Ob  NoTsmber  B,  1897,  he  protested  against 
Vm  suspension,  and  on  Deoember  28,  1897, 
ha  demanded  his  salary.  On  January  1, 
1B9B,  he  assumed  office  as  distarlet  elerk  of 
Ada  county,  Idaho,  and  served  fot  one  year. 
On  April  9,  18BS,  the  Commissioner  of  the 
Oaneral  I^nd  Office  diieoted  the  reinstate- 
tnent  of  the  clerks  whose  places  had  not 
been  ptiimanently  filled,  among  others  nam- 
ing tha  appellee,  and  directed  the  anrveyor 
ganeial  to  prefer  formal  charges  against 
sadt  penons  as  be  had  raportod  for  ineffi- 
eienoy,  etc,  and  to  hand  a  copy  ot  the 
diargeo  and  a  oapf  of  the  ardar  to  each 
of  the  elaika  and  give  tham  three  days 
vit^in  which  to  make  a  response.  In  pur- 
■nanca  ot  Qiis  Instmetlon  tha  snrveiyor  gen- 
«al,  on  April  16,  1S9B,  preferred  charges 
agabut  tha  appellee,  and  on  tha  aame  day 

.On  Uay  10,  1B98,  the  Com- 


missioner of  the  Qeneral  I^nd  OtBee  adirised 
the  surveyor  general  that  the  appeDea 
would  be  reinstated  In  the  servioe  ol  tha 
bureau,  as  his  continuance  in  the  surveyor 
general's  office  would  not  be  harmonious 
and  in  the  best  interests  of  the  public  serv 
ice.  On  the  same  day  be  was  oSerad  a  po- 
sition In  Washington  at  |1,000  per  annum, 
without  tranaportatlem,  which  he  declined. 
He  was  offered  the  alternative  ot  accepting 
a  position  in  the  Oeueral  I«nd  Office  in 
Washington  at  a  reduced  salary,  or  to 
await  the  oooorranee  of  a  vacancy  else- 
where; but  he  has  not  since  been  offered  a 
podtion  elsewhere  in  the  service.  On  Au- 
gust 8,  1698,  the  Commissioner  ot  tha  Qen* 
eral  land  Offiea  made  appellee's  suspensiMi 
permanent.  Hie  court  of  claims  rendered  a 
judgment  In  favor  of  the  appellee  for  tha 
amount  of  hia  compensation  from  the  1st 
of  November  18BT,  from  which  date,  it  waa 
found,  he  was  WTongfnlly  suspended,  untU 
Uay  10,  1898,  when  bis  services  In  tha 
office  of  the  surveyor  general  were  discon- 
tinued and  be  was  offered  a  position  in  tha 
bniean  at  Washington,  whidi  he  declined. 

It  is  tlie  oontention  ot  the  government . 
that  Wickersham  was  not  an  official  ap-  a 
polntaa  of  the  Praaldsat  or  the  head  of'a? 
department,  but  was  merely  an  appointee 
of  the  anrvf^or  general,  without  deflnita 
employment,  and  subjeet  to  removal  at  the 
will  of  that  offleer.  The  employment  of  tha 
appellee  is  alleged  to  ba  no  different  than 
the  ordinary  ei^agement  ot  master  and 
servant,  and  it  is  urged  that  Um  attempted 
suapanaion  by  the  surveyor  general  was 
tantamount  to  dismisaal  by  an  employer  of 
one  who  was  engaged  without  definite 
term  and  subject  to  dismissal  at  any  time. 

nie  provisions  of  the  act  ot  Congress  <rf 
January  16,  1883  to  r^ulate  and  improve 
tha  aivU  servloe  of  tha  United  StatM  (1 
Rev.  Btak  Supp^  392),  are  broad  and  eon- 
prdienslve.  By  J  8  of  the  act  the  power  ia 
conferred  upon  the  President  of  the  United 
States  to  require  the  heads  of  ezeeutive  da- 
partmenta  to  dssiity  for  the  purposea  of 
the  act  and  the  examination  therein  pro- 
vided for,  and  to  include  in  one  or  more  of 
said  elassea,  so  tar  aa  practicable,  snbor> 
dinata  places,  derks,  and  officers  in  the  pu)»> 
lie  service  pertaining  to  their  respective 
depextmants,  not  before  elassifled  for  as- 
amination.  The  order  of  the  President  el 
May  e,  1896,  Bnla  ITL,  provides  that  tlM 
departmentaJ  service  classified  under  tha 
act  should  Indude  officers  and  employees, 
among  others,  "All  executive  officers  and 
employees  outside  the  DiaMct  of  Colnmbia 
.  ,  .  ot  whatever  deaignation,  whether 
compenaated  by  fixed  salary  or  otherwise, 
who  ars  serving  in  a  derieal  capad^,  or 
irtioea  duties  are.  In  whole  or  in  part,  ot 


D,Bi:izea3,GOOgle 


472 


28  SUPREME  COURT  EEPORTEK. 


Oct.  TEXXt 


«  clerical  nature."  In  Mwordftiice  vlth  the 
atatata,  and  untJer  the  pnmriona  of  this  or' 
der,  the  Secretary  of  the  Interior,  on  June 
S,  1S96,  mode  an  order  classifying  the  officers 
and  employees  of  his  department,  Class  E 
Including  persons  receiving  |1,000  or  more 
salary,  or  compensation  at  the  rate  of  £1,000 
or  more,  but  leas  than  (1,200  per  annum. 
On  September  26,  18Q6,  under  tlie  extension 
order  referred  to  and  the  action  of  the  Bee- 
retary  of  the  Interior,  the  Acting  Secretary 
of  the  Interior  filed  a  list  of  positions  and 
emplojiees  with  the  Civil  Service  Commis- 
■ion,  which  among  others,  in  the  list  of  em- 
^  ployees  in  the  offices  of  surveyors  general, 
g  contained  the  name  of  the  appellee  as  a  sten- 
•  ographer'and  typewriter,  the  date  of  his 
appointment,  salary,  and  lesidsnce,  as  stat- 
ed in  the  flndings  of  fact.  By  the  action 
recited  on  the  part  of  the  President  and  the 
head  of  the  Department  of  the  Interior, 
Wiokersltam  was  brought  within  the  pro- 
tection of  the  law  and  the  President's  or- 
der afforded  to  persons  duly  entered  in  the 
classified  civil  service.  While  he  may  not 
technically  have  been  an  officer  of  the  United 
States  with  a  flzed  term  and  compensa- 
tion, be  certainly  was  within  the  subor- 
dinate places  provided  for  in  the  statute, 
and  within  the  "employees  outside  the  Dis- 
trict of  Columbia,"  covered  hy  the  Presi- 
dent's order  of  May  8,  189S.  That  order 
expressly  included  officers  and  employees, 
whether  compensated  by  a  fixed  salary  or 
otherwise,  serving  in  a  clerical  capacity 
or  whose  duties  were  in  whole  or  in 
part  of  a  clerical  nature.  The  Secre- 
tary of  the  Interior  certified  the  name  of 
the  claimant  to  the  Civil  Service  Commis- 
sion as  an  employee  in  the  office  of  the  sur- 
veyor general  within  the  terms  of  the  stat- 
ute and  the  !Blxecutive  order.  He  was, 
therefore,  entitled  tA  the  protection  of  the 
President's  order  of  July  27,  1S97  ( U  Am. 
Rep.  Civ.  Serv.  Comm.  133)  :  "No  removal 
shall  be  made  from  any  position  subject  to 
competitive  examination  except  for  just 
cause  and  upon  written  charges  filed  with 
the  head  of  the  department  or  other  appoint- 
ing officer,  and  of  which  the  accused  shall 
have  full  notice  and  an  opportunity  to  malie 
defense."  If  tlie  contention  ol  the  govern- 
ment be  correct,  and  the  attempted  sus- 
pension by  the  surveyor  g^ienU  was  equiv- 
alent to  a  dismissal  from  oS3ce,  such  action 
would  run  counter  to  the  requirements  of 
the  Presidential  order  just  quoted.  The 
aoUon  of  the  surveyor  general  was  not  upon 
written  charges,  and  no  notice  or  opportu- 
ni^  to  maJce  defense  was  given  to  the  ac- 
eased,  as  provided  in  that  order.  The  ap- 
pellee being  entitled  to  the  protection  of 
this  order,  and  to  have  notice  of  the  charges 
preferred,  and  an  opportunity  to  make  de- 


fense, the  attempted  removal,  if  such  it 
was,  was  without  legal  effect;  nor  can  w« 
find  any  authority,  sUtutory  or  otherwise^ 
authorizing  the  euspensiou  in  the  maunerS 
undertaken  in  this  case.  The 'attempted? 
euBpeneion  was  held  to  be  without  author^ 
ity  by  the  Commissioner  of  the  General 
Ie.nd  Office,  and  the  surveyor  general  was 
directed  to  reinstate  the  claimant  and  to 
proceed  by  regular  charges  against  him. 
In  the  meantime  the  record  shows  that 
the  claimant  was  ready  and  willing  to  dis- 
charge the  duties  of  his  position,  and  had 
received  oo  compensation  therefor  during 
the  time  of  his  wrongful  suspension. 
Whether  he  oould  have  been  summarily  re- 
moved or  suspended  by  the  President  or 
other  compet^it  authority  is  not  the  ques- 
tion now  before  the  court,  but  the  ques- 
tion is  whether  the  empk^ee,  during  hi* 
wrongful  suspension  by  a  subordinate  officer, 
is  entitled  to  the  coTopensation  provided 
by  law.  We  tee  no  reason,  in  such  an  atti- 
tude of  the  ease,  where  the  wrongful  Bus- 
pension  is  dearly  established,  and  the  abil- 
ity of  the  incumbent  to  discharge  the  dutiet 
of  his  office  affirmatively  found,  for  witb. 
holding  from  him  the  compensation  gina 
by  law  to  an  Incumbent  of  the  place.  If 
this  be  not  so,  then  a  regular  and  dnij 
qualified  empl<^ee  in  the  public  service 
protected  by  the  statute  and  the  orders 
of  the  President  made  in  pursuance  thereof 
can  be  deprived  of  the  benefit  and  emoI■^ 
ment  of  his  position  by  a  wrongful  and 
illegal  suspension  from  his  duties.  We  da 
not  think  such  a  contention  can  be  sus- 
tained either  by  reason  or  authority. 
Where  an  officer  is  wrongfully  suspended 
by  one  having  no  authority  to  make 
such  an  order,  ha  ought  to  be  and  is  en- 
titled to  the  compensation  provided  by  law 
during  such  suspension.  Throop,  Pub.  Off. 
I  407;  Emmitt  v.  Ifeto  York,  128  N.  Y.  117. 
28  N.  E.  10.  This  was  the  view  entertained 
by  the  court  of  claims  in  deciding  Lellmamt 
V,  JJiUltd  Etatet,  37  Ct.  CI.  12S,  on  the  au- 
thority of  which  the  case  at  bar  was  de- 
cided by  that  court.     We  think  the  ruling 

The  cose  comes  to  thia:  The  appellee, 
by  bis  appointment,  practically  made  by  the 
Secretary  of  the  Interior  In  ent«ring  his 
name  In  the  classified  list  and  deeignating 
him  for  the  service  required,  was  entitled 
to  the  privileges  and  emoluments  of  his  po- 
sition until  he  was  legally  disqualified  ^^ 
his  own  action  or  that  of  some  duly  author  J 
ized  public  autbori^.  The*attemptatf  *u^* 
pension  without  authority  of  law,  he  r* 
maining  ready  and  willing  to  discharge  the 
duties  cf  the  place,  could  not,  during  the 
period   of   such   wrongful   suspension,   bsvt 
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Um  effect  to  deprive  Um  of  tba  coinpeiiM- 
tion   I^aUy  belougii^  to  OM  eatitled  to 
bold  the  poaitioD. 
Judgment  affirmtd. 

{201  n.  S.  S6») 

LUTHER  H.  &OPER,  Plff.  U  Str^ 
LAWRENCE  BROTHERS  COMPANY. 

Tbcre  U  no  denial  ol  tli«  due  proeau  ol 
l&w  riannleed  bj  V.  B.  Conit^.  14tti 
Amend..  In  >o  much  ol  Ho.  Pub.  Lawi 
I89E>,  cbtik  192,  u  In  effect  enActa  that 
a  doloc  of  ■ucb  overt  ecti  of  ownsrsblp 
«■  ere  poeilble  on  wild  land,  ander  a  re- 
corded deed  ibowlng  a  claim  ol  title,  cod- 
Iiled  wltli  tbe  pejoient  of  tba  taxea,  the 
owner  meantime  not  pajlns  euch  taxea, 
end  doing  DO  act  ludlcatlT*  at  owaerahlp, 
■hall  eouBtltuts  a  dlaaeliln,  and  that  such 
dlaseUln.  If  continued  tor  twentj  fcara, 
■hall  bar  an  action  for  the  land. 
>.  Advarae  poaaeaaloB  _  tlaaa.  __  TwKit; 
jeaiB*  adTarse  pouenlon  of  wild  land  be- 
fore th*  puuage  ol  Ue.  Pub.  Law*  ISOS, 
chap.  102,  would  not  bar  a  suit  bf  the 
former  owner  to  recoTar  poaaeaalon,  under 
tbe  prOTUloa  of  that  act  barrlns  inch  ae- 
Uon^  "unlau  brought  wlthlQ  laid  twenty 
jaara,  or  before  Januarr  l.  1900,"  If  such 
■dtarae  poaceialon  did  not  ceoUnoe  far  the 
llTe   jeara   tollowlnc    the    pae^ace    of    that 


S.  CaBXItttUoBi 

l«*r title      br      adTsree      poiueeiUoB— 

ntroapectlTe  IckI'IbIIob.— Propertj  li 
not  taken  without  due  proceea  of  law,  In 
rlolaUoD  of  D.  B.  Conat.,  14th  Amend.,  by 
conBtrulng  the  prorlalona  of  Me.  Fub.  Lewa 
ISflS,  Chap.  162,  barrlns  actiona  bj  tha 
former  owner  to  recover  wild  land  adveraal; 
held  DDleia  commenced  within  twent;  ;eaca 
or  before  Jennar;  1,  ISOD,  aa  defeatlDg  ■□ 
eetlon  begun  after  Qiat  data,  when  defand- 
■  ■  for 


IN  ERROR  to  tbe  Supreme  Judldal  Court 
of  tbe  State  of  Maine  to  review  a  judg- 
neDt  overruling  ezcepUona  and  a  motion 
for  a  new  triaJ  in  an  action  of  trover,  in 
wbidi  a  verdict  waa  found  in  favor  of  the 
defendant.      Affirmed. 

See  ULiue  case  below,  98  Ue.  268,  99  Am. 
et.  Rep.  397,  SS  Atl.  90S. 

Tbe  facte  are  stated  in  the  opinion. 

Uettrt.  William  Frya  White,  Taltr 
D.  Bailey,  and  JoJia  B.  Cotton  for  plalnUS 
in  error. 


■Mr.  Justin  HoImim  ddlTtnd  tbe  opia-" 
Ion  of  the  court: 

Thli  ia  an  action  of  trorer  for  logi^ 
brought  by  tbe  plaintiff  In  error  in  the 
enpreme  Judicial  court  of  Maine.  Tbe  de- 
fendant admitted  carrying  off  tbe  logs,  but 
Bet  up  title  to  the  land  on  which  tbey  were 
cut,  one  half  in  itself  and  one  half  in  ita 
licensors.  At  tbe  trial  the  plaintiff  proved 
a  prima  fade  title  to  an  undivided  interest 
in  the  land.  Tbe  defendant  relied  upon 
the  Maine  Public  Laws  of  1895,  cbap.  1S2,  | 
1.  With  regard  to  that,  the  chief  juatice, 
presiding,  instiiictad  tbe  jury  that  if  the 
defutdant  and  ita  licensors,  reepectively, 
had  aatigfled  the  conditions  of  |  1,  it  was 
entitled  to  a  verdict.  A  verdict  was  found 
for  the  defendant  on  tlutt  ground.  The 
ruling  waa  taken  to  tbe  full  court  on  ex- 
ceptions and  a  motion  for  a  new  trial.  At 
the  argument  there  it  was  urged  that  tbe 
statute,  if  applicable  to  tbe  plaintiff,  waa 
contrary  to  tbe  I4th  Amendment,  and  void. 
But  the  court,  adverting  to  the  question, 
decided  the  contrary,  and  tbe  defendant  had 
•judgment.  98  Me.  S6B,  99  Am.  St.  Rep. 
3B7,  66  Atl.  908.  The  case  then  waa 
brought  to  this  court. 

Tbe  material  sectbns  of  the  act  of  18BS 
are   as   follows: 

"Sec.  1.  When  the  state  has  taxed  wild 
land,  and  the  atate  trsaaurer  has  deeded  It, 
or  part  of  it,  (or  nonpayment  of  tax,  bj 
deed  purporting  to  convey  the  Intereet  of 
the  atate  by  forfeiture  for  such  nonpayment, 
and  his  records  show  that  the  grantee 
hia  heire  or  aaaigns,  has  paid  tha  state 
and  county  taxes  thereon,  or  on  bis  acres 
or  interest  therein,  a*  stated  in  tliB  deed, 
continuously  for  the  tweu^  years  subee- 
quent  to  snob  deed;  and  when  a  person 
(daims  under  a  recorded  deed  deacrlbing 
wild  lands  taxed  by  the  stats,  and  the 
state  treasurer's  record  shows  that  he  has, 
by  himself  or  by  bis  predecessors  under  such 
deed,  paid  tbe  atate  and  oounty  taxes  there- 
on, or  on  bis  acres  or  interest  therein,  as 
stated  in  tbe  deed,  continuously  for  twenty 
years  subsequent  to  recording  such  deed; 
and  whenever,  in  either  case,  it  appears 
that  the  person  claiming  under  such  a  deed, 
and  those  under  whom  he  claims,  have,  dur- 
ing such  period,  held  such  exclusive,  peace- 
able, continuous,  and  adverse  possession 
thereof  ss  comports  with  the  ordinary  man- 
agement of  wild  lands  in  Maine,  and  it  fui^ 
ther  appears  that  during  such  period  no 
former  owner,  or  person  claiming  nudw 
him,  lias  paid  any  such  tax,  or  any  aiseas- 
ment  by  the  county  commissioners,  or  dons 
any  other  act  indicative  of  ownership,  do 
action  shall  be  maintained  by  a  former  own- 
er, or  those  claiming  under  him  to  recover 
•oish  land,  or  to  avoid  such  deed,  unlau 
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iba  *ald  tmnfy  jev,  or  be- 
fore Jumujr  1,  1000.  Sneh  payment  »h*U 
gtn  cucli  grmntea  or  person  fUtmtng  aa 
ftforeeftid,  Ut  hein  or  assigiu,  ».  light  of 
entry  and  aeialn  in  the  whole,  or  such  part, 
in  oommoD  and  undivided,  of  the  whole 
tract,  aa  the  deed  atatea,  or  a*  the  i 
ber  of  acres  in  the  deed  ia  to  the  niunl>er 


"Sec  4:  Tbia  aet  ihall  not  apply  to  ae- 
tions  between  coteuanta,  nor  to  actions  now 

^  pending  in  court,  nor  to  those  commenaed 

V  before  January  1,  1900." 

•  'The  defendant  and  bia  lioenaort  claimed 
under  the  second  branch  of  the  itatute. 
They  held  under  recorded  warranty  deeds 
describing  wild  lands  taxed  by  the  state, 
ruiming  back  for  more  thsji  twenty  j^ars, 
and,  although  it  must  be  taken  that  the  first 
deed  of  tiie  series  was  executed  by  on 
of  a  part  interest  only,  that  deed  naturally 
was  held  by  the  itata  oourts  to  be  a  re- 
pudiation of  the  tenancy  in  common  and  to 
lay  a  foundation  for  the  working  of  the  act. 
Witli  that  question  we  have  nothing  to  do. 
The  atate  treasurer's  reoord  showed  that 
the  defendant,  its  licensors,  and  those  under 
whom  tbey  claim  had  paid  the  taxes  there- 
on continuously  down  to  the  bringing  of 
this  suit  The  same  persons  had  held  sucb 
axduBive,  peaceable  continuous,  and  adverse 
possession  of  the  land  as  oomporta  with 
the  ordinary  management  of  wild  lauds  in 
Maine,  and  during  tlie  same  period 
former  owner  bad  paid  any  tax  or  done 
any  other  act  indieauve  of  ownership. 
niaee  facts  are  admitted  or  must  be  as- 
■nmed  to  be  eetobllsbed  by  tba  verdict. 
This  action  wa«  brought  in  1902  for  acta 
done  from  1000  to  1002,  after  the  time 
allowed  by  1  1  bad  run.  The  question  is 
whether  tba  statute  is  eonatitutional  aa  ap- 
plied to  such  a  ease. 

Before  considering  the  eonstruction  of 
the  statute  we  will  deal  with  an  objection 
which  seems  to  be  ms^e  to  it,  even  if  solely 
prospective,  as  we  subsequently  shall  ex- 
plain. Suppose  that  the  law  gives  no  effect 
whatever  to  acts  done  before  its  passage, 
etill  it  is  suggested  that  when  it  went  into 
operation  the  plaintiff,  but  for  its  provi- 
don,  would  have  been  in  constructive  pos- 
sassion,  and  the  statute  purported  at  once 
to  disseise  him  and  to  put  him  to  an  action 
to  recover  the  land.  But  so  far  as  tlie 
•tatnt«  is  prospective  it  merely  enacts, 
mbjeet  to  the  qualification  in  |  4,  of  which 
we  shall  speak  in  a  moment,  that  certain 
•rOta,  if  done  in  the  future,  shall  constitute  a 
disseisin,  and  that  the  disseisin,  if  con- 
tinned  for  the  due  time,  shaU  ripen  into 
title.  The  distinetion  between  trespass  and 
disaeisin  may  be  modified  by  statute  as 
properly  as  it  may  be  established  by  com- 


mon law.  Also  statutes  of  limitation  *m^" 
be  passed  where  formerly  there  were  none. 
So  far  as  the  I4th  Amendment  Is  concerned, 
there  la  nothing  to  hinder  a  state  from 
enacting  that  In  futore  the  doing  of  suoh 
overt  acts  of  ownership  as  are  possible  on 
wild  land,  under  a  recorded  deed  which 
shows  that  the  actor  claims  tiUe,  ooupled 
with  payment  of  the  taxes,  the  owner  mean- 
time not  paying  them,  and  doing  no  aet 
indicative  of  ownership,  shall  constitute  a 
disseisin,  or  that  such  disseiBin,  if  continued 
long  enough,  shall  bar  an  action  for  tbe 
land.  We  think  it  unnecessary  to  cite  the 
state  decisions  on  similar  statutes,  or  to 
argue  that  proposition  at  greater  length. 
See  Leffingv>ea  v.  Warren,  2  Black,  GB9,  17 
L.  ed.  261. 

The  main  argument  tor  the  plaintiff  is 
that  If,  OS  was  the  fact,  the  defendant  bad 
maintained  the  statutory  occupation  '  for 
the  twenty  years  before  the  passage  of  the 
act,  the  statute  purported  retrospectively 
to  give  it  the  UUe,  or,  if  the  aUtuU  did 
not  go  to  that  length,  that  at  least  it 
counted  tbe  fifteen  years  preceding  the 
enactment  with  the  five  following  it  ta 
January  1,  1900,  in  order  to  make  up  the 
twenty  years  required  1^1  1,  in  any  suit 
brought  aft«r  Uiat  date.  The  former,  more 
extreme  suggestion,  is  answered  by  1  4. 
By  the  words  of  that  section  the  statute  did 
not  apply  to  actions  brought  before  Janu* 
ary  1,  1000.  Therefore,  if,  but  for  the  stat- 
ute,  the  plaintiff  would  have  had  a  construc- 
tive seisin  and  might  have  declared  in  tres- 
pass, he  still  had  it  during  five  years  and 
might  have  declared  in  the  same  way. 

The  only  matter  requiring  analysis  is  the 
question  of  the  former  owner's  position  aft- 
er January  1,  1900,  when  the  act  applied. 
The  action  then  required  to  be  brought  by  the 
former  owner  is  an  action  "to  recover  sucb 
land,  or  to  avoid  such  deed."  An  action  to 
recover  tbe  land  presupposes  that  the  for- 
mer owner  still  is  out  by  a  continuance,  up 
to  tbe  time  when  the  suit  is  brought  of  the 
acts  and  omissions  of  the  parties  concerned 
respectively  which  are  made  to  constitute 
a  disseisin.  The  requirement  that  tlie  stat-^ 
utory  disseisin  should  continue  until  the* 
action  was  brought  is  further  shown  by'tbe* 
word  "said"  in  tbe  phrase  "unless  com- 
menced within  said  twenty  years,"  to  which 
"or  before  January  1,  1900,"  is  the  alter- 
native. Said  twenty  years  are  tlie  yean 
during  which  the  disseisor  has  been  pay- 
ing taxes  and  holding  possession.  If  be- 
tween 1805  and  IBOO  the  former  owner  had 
been  paying  the  taxes  and  doing  acts  in- 
dicative of  ownership,  he  would  be  seised 
by  the  very  terms  of  the  statute.  He  would 
have  no  occasion  to  sue,  and  we  hardly  un- 
derstand ft  to  be  suggested  that  he  could 
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be  sued  on  the  strengUi  of  k  diswiBfn  lat- 
iBfying  the  Btatnte  during  the  twenty  jears 
before  It  wu  paraed:,  but  ending  in  1895. 
If  such  n  iDggeation  should  be  made,  it 
would  be  disposed  of  by  recalling  again 
that  for  Ave  yean  after  the  enactmeut,  for 
ynrpoees  of  suit,  at  least,  be  stood  oonatnie- 
tiydy  seised  bj  force  of  |  4,  whenever 
apart  from  the  statute  be  would  not  have 
been  disseised.  Of  oourse,  therefore,  he 
not  disseised  Tetrospeetively  before  the  date 
of  the  act.  It  is  atill  more  absurd  to  sup* 
pose  that  the  act  meant  that  if  he  had  paid 
the  taxes  and  done  aets  of  ownership,  so 
that  he  was  not  merely  constructiTely,  but 
aetuan^Ti  seised  during  the  Ave  years,  hie 
title  was  to  Tanish  when  that  time  had 

The  discoMlon  Is  narrowed,  then,  tu 
eonsideratlon  of  an  action  b^n>''>  **  ^^ 
was,  after  January  I,  1900,  when  the  de- 
fendant has  held  that  statutory  poesession 
for  the  Ave  years  following  the  act  and  for 
flfteen  years  beft>r&  If  the  plaintiff  had 
brought  a  real  action  instead  of  the  present 
■ait,  he  would  have  been  barred  if  the 
statute  ia  good.  The  plaintiff  says  that 
the  counting  of  the  fifteen  years  before  the 
enactment  makea  the  statute  bad.  But 
suppose  that  the  statute  had  enacted  simply 
that  if  the  oonditiona  of  I  I  should  be  main- 
tained from  the  date  of  the  act  until  Jan- 
nary  1,  1900,  and  no  action  brought,  the 
former  owner  should  be  barred,  there  can 
be  no  question  that  it  would  have  been 
valid.  It  waa  not  and  could  not  be  argued 
that  a  statute  of  limitations  allowing  near- 
ly five  years  would  be  unreasonably  short. 
^  Tunm-  T.  New  Ytyrk.  168  V.  8.  W,  42  L. 
*•  «d.  392,  IS  Bup.  Ct.  Rep.  38;  Ttrrj/  v.  ^n- 
?  Oerton,  99  U.  S.  028,  S4  K  ed.  SOS.  'But, 
tf  such  a  statuto  would  be  constitutional, 
the  requirement  of  a  oontinuance  of  eimilar 
conditions  lor  a  time  before  the  statute 
long  enough  to  make  twen^  continuous 
years  whra  taken  with  the  five  years  fol- 
lowing it  wss  a  pure  advantage  to  the  plain- 
tiff, a  further  condition  which  did  him  only 
good.  It  was  not  argued  that  the  statute 
was  invalid  because  a  less  time  waa  allowed 
to  persons  in  the  plaintiff's  position  than 
to  those  whose  twenty  yeare  should  begin 
to  run  after  the  statute  went  into  effect. 
Similar  provisions  are  common  and  seem  to 
have  been  before  the  court  in  Terry  v,  An- 
derson and  Turner  v.  Sew  York,  tvpra,  and 
in  Eoahkonong  v.  Burton,  104  U.  a  068, 
26  L.  ed.  886. 

Some  objection  was  made  to  the  effect 
given  to  a  tax  deed  in  the  first  part  of 
the  section.  But  that  is  not  before  us.  We 
■ee  nothing  to  indicate  an  intent  to  go  be- 
yond the  law.  Jfar*  r.  HonlAom,  148  U- 
&  172,  37  L.  ed.  410,   IS  Sup.  Ct  Kep. 


608.  As  to  the  possibility  that  the  taxes 
may  have  been  assessed  unlawfully  or  the 
recorded  deed  under  whidi  the  defendant 
claims  forged.  It  Is  admitted  that  such  mat> 
ters  might  be  proved.  As  they  are  pnblle 
facts,  give  color  to  the  overt  acts  done  upon 
the  land,  and  must  be  accompanied  by  a 
necessarily  conations  omission  of  the  plain> 
tiff  to  pay  taxes  or  do  any  aets  of  owner- 
ship, we  see  nothing  to  hinder  the  l^iisla- 
tuTB  making  them  sufficient,  prima  fade, 
at  least,  to  set  the  statute  running  and  to 
put  the  former  owners  to  a  suit. 

The  act,  as  we  construe  it,  does  not  in- 
fringe the  I4th  Amendment.  We  under- 
stand our  construction  to  agree  with  that 
adopted  by  the  supreme  Judicial  court  of 
the  state.  That  court  says  of  the  stat- 
ute: ^t  is  not  only  not  retrospective,  but 
it  is  distinctly  made  prospective  only  in  ita 
operation,  and  the  reasonable  period  of  five 
years  after  the  date  of  the  enactment  ia 
allowed,  during  which  all  controversies  re- 
specting such  tiUes  might  be  adjusted  ac- 
cording to  'the  prineiplea  and  the  nature 
of  those  facts  by  means  of  which  those 
titlea  had  existed'  befors  the  passage  of  the 
act."  [98  M&  282,  09  Am.  St.  Bep.  407, 
66  Atl.  012.]  Of  course,  if  the  statute,  as  ^ 
construed  by  the  state  court,  is  eonstitu- 1> 
tional,  we  follow  its •constmctlon.  Tampa? 
Waterworks  Oo.  t.  Tampa,  199  U.  S.  241, 

243.  50  L.  ed. ,  26  Sup.  CL  Bep.  23.    We 

have  made  some  little  analysis  of  the  words 
simpl;  becanse  the  state  court  went  into  no 
detail. 

Judgment   afflrmed. 


(Ml  n.  8.  3T1) 
UARIA  EUSTAQUIA  ORTIZ    DE  ROI>- 
BIQUEZ,  br  her  Husband,  Juan  Bau- 
tista  Bodrigues,  Appi., 

JOSft     ANTONIO     VIVONI,     ConoepdOn 
Ramirez,   Angela  Ramirei,  et   aL 

.  ^  II  Is_eonatnetloa_"  Issue,"    and   not 

"lawful  heirs,"  was  meant  ti7  the  wards 
tueeMn  Itoitlma  In  a  derlie  of  the  reeldne 
of  the  teststor's  estate  "la  tha  character  of 
tldei-commlssam,  aDd  that  the  other 
[shareel  mar  [profit  bj]  accretloD,  In  etas 
of  defttb  without  tuaetUn  Uolt^ma,"  In 
equal  psrta  to  hi*  nieces  and  a  foster  cblld, 
who  waa  Co  adopt  his  aurnanie,  coupled 
with  a  provlBloQ  for  the  eduestlon  of  sack 
foster  child,  and  a  reqaest  that  when  her 
edoattloD  was  finished  she  should  return 
to  live  with  the  said  nlecea. 
3.  Avpeal — «ne*tlosB  reTlevrabI«__Qnea- 
Uons  act  presented  by  the  pleadlass  nor 
raised  In  the  lower  court  wlU  not  be  crat- 
sldered  on  appeal. 
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Arguti  <md  tiOmUUd  Maroh  H,  ISOS.    D«- 
etdti  April  t,  190«. 

APPEAL  from  the  Dbtriot  Oanrt  of  the 
United  States  (or  the  District  of  Porto 
Rico  to   review  a.  decree  dismisBing  a.  bill 
for  the  pftrtition  of  real  estate.       Affirmed. 
The  facts  are  stated  in  the  opinion. 
M«B»T*.  Frits  Ton  Brlaaen,  CharUt  it. 
Boermau,  and  Stephen  It.  Boyt  for  appel- 
lant. 
„     Mr.  N.  B.  K.  PettlnsUl  for  appellees. 

•  •  Ur.  Justice  Holmes  delivered  the  (pin- 
ion of  the  court; 

This  is  a  bin  for  the  partition  of  real 
estate,  in  which  the  female  plaintiff  claims 
one  undivided  eighth  as  heir  to  her  daugh- 
ter, Felipa  Benida,  who  died  an  infant, 
without  issue.  This  daughter  got  her  title 
under  the  will  of  Thomas  Jos£  Ramirez,  and 
the  question  Is  whether,  in  the  event  which 
happmed,  her  share  went  to  her  mother 
by  descent  or  to  her  fellow  devisees  by  the 
terms  of  tlM  will.  The  other  devisees  all 
were  living  at  her  death.  The  case  was 
heard  upon  a  plea  setting  np  the  foregoing 
facts,  together  with  the  will,  and  the  bill 

_  was    disniissed.     Thereupon   the   plaintiffs 

g  appealed  to  this  court 

•  'The  material  clause  of  the  will  Is  as 
follows:  "Trece. — El  remanante  de  rols 
bienea,  derechos,  j  acciones,  lo  Isgo 
calldad  de  fideicomlso,  y  que  acreican 
demas,  eaao  de  falleciroiento  sin  sucesiOn 
legitima,  por  iguales  partes,  A  mis  sobrinas 
DoHa  Cornelia  j  Dolla  Antonia  Martinez, 
DoBa  Monserrate,  DoHa  Obdulia,  Dofia 
EneamaciOn,  DoDa  Angela,  ;  Dolla  Con- 
esaifin  Ramirez  de  Arellano  7  Felipa  Beni- 
da, mi  hija  de  crianza,"  etc  We  vary 
slightly  the  translation  in  the  record.  "Tha 
remainder  of  my  goods,  rights,  and  actionB 
I  bequeath  in  the  character  of  fldei-eommis- 
sum  and  that  the  other  [shares]  may  [pro- 
fit by]  accretion,  in  ease  of  death  without 
Miossidn  legitima,  by  equal  parts  t«  my 
nieces  [named]  and  Felipa  Benida,  my  fos- 
ter child,  who  sliall  adopt  my  surname," 
with  appointment  of  a  guardian  for  the 
last,  a  provision  for  her  education,  and 
request  that  when  that  i*  dnlshed  she  t 
turn  to  live  with  the  said  nieces. 

It  Is  agreed  that  It  is  possible  for  •«- 
ees\6n  legitima  to  mean  either  issue  or  law- 
ful heirs.  If  it  means  the  latter,  the  moth- 
er inherited,  as  she  was  the  lawfal  heir. 
If  it  means  the  former,  then,  t^  tbe  terms 
of  the  will,  Felipa  Benicia's  share  went 
to  the  testator's  nieces  when  she  died. 

■■ II  to  us  too  plain  to  need  extended  elucl- 

oadon   that   tuoeaiAn   legitima  here   ni 
Issue.    The  argument  on  tha  other  side,  that 
the  purposs  is  merely  to  prevent  an  escheat 


by  making  tha  niaees  and  Fellpn  BenloU 
redproeal  successors,  to  impose  a  fetter  «■ 
(re*  alienation,  and  to  enhance  the  dowry 
of  the  nleeee,  strikes  us  as  (andful.    The 


ject, —  to  secure  accretion  among  the  shares 
But  that  purpose  would  pretty  nearly  TaB> 
ish  into  thin  air  if  death  without  heii» 
were  the  event  In  view.  For  each  of  tl« 
nieces  bdng  hdr  to  all  tha  others,  accretios 
among  them  would  be  excluded.  It  is  ar- 
gued, to  be  sure,  that  thc^  might  repudiate 
the  inheritanea  and  then  daim  under  tlw 
will,  if  any  of  tha  nieoes  died  heavily  ia 
debt.  Whether  this  would  be  true  by  Span- 
ish law  we  need  not  Inquire.  F(«  such 
remote  explanations  must  be  rejected  whaf^ 
'the  will  offers  a  different  and  more  obviona? 
one  upon  its  face.  And  while  it  is  pressed 
that  substitutions  are  strictly  construed  is 
favor  of  the  first  taker,  wa  do  not  under- 
stand that  or  any  other  rule  of  eouotroo- 
tion  to  require  a  perversion  of  language 
or  to  govern  a  case  where  the  second  taksc 
stands  on  an  equal  (ooting  with  tha  first 
in  tiie  testator's  mind,  with  equal  mutual 
chances,  and  when  the  plainly  expressed 
puTiKwe  is  to  create  an  artificial  dasa,  with 
cross  limitations  in  case  of  death  without 

A  suggestion  is  made  by  an  afterthoughl« 
in  a  brief  filed  since  the  argument,  that  the 
testator  could  not  exclude  the  mother  of 
Fdipa  from  her  right,  as  neoessary  vt 
forced  heir,  to  two  thirds  of  Felipa's  sbani 
The  suggestion  comes  too  late.  No  such 
claim  was  set  up  in  tha  bill,  or,  so  far  as 
appear*,  in  the  court  below.  Therefore,  we 
shall  not  consider  at  length  whether,  in 
ease  of  a  pure  gratuity  to  one  to  whom  the 
testAtor  was  under  no  l^al  obligation,  tha 
Spanish  law  entitled  a  forced  hdr  to  dsim 
against  the  words  of  a  gift  like  this.  The 
texts  dted  are  not  suf&cient  to  establish 
the  proposition,  and  the  contrary  seems  to 
be  shown  by  Ley  10,  titulo  4,  part.  Q,  and 
note  13,  Madrid  ed.  1S48.  See  also  4 
Escriohs,  lOSl,  1062,  sub.  v.  i9t(6«(itueidii 
Fideiaomitaria,  ad  fin.  On  the  whole  case 
tha  plaintiffs  must  abide  by  the  constxu*- 
tion  and  the  law,  in  which,  it  would  seen 
from  the  bill,  they  have  acquiesced  for 
thirty  years. 

Decree  affinMi. 

(toi  U.  8.  iS4> 
DNTTED  STATES,  PatiKoner, 

B.  F.  DOWNINO  ft  CO. 
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manufacture  to  tw  flt  for  om  In  electric 
limps,  not  IwIhk  dutlabfe  under  the  ' 
aot  of  un,  t  M.*  u  "«ut«iu  tor  electilc 
Uffbtltig,"  becMUM  Biuliililiea.  DOr  ander  1 
ST,  ■«  utlela*  compoeMl  of  c&rbon,  doI 
tgtclallf  proTlded  for,  decorated  or  undei;- 
orated,  because  aot  euiceptlble  o(  decora- 
tion, are  datlable  under  tbe  ■Imllltnde  clause 
of  I  7.t  U  tbe  tbU  lerled  br  t  H  on  the 
Sntibed  prodnct. 


ON  WBIT  of  Certiorari  to  tbe  United 
States  Circuit  Court  of  Appeals  for  the 
SMJOnd  Cirouit  to  review  a  Judgment  affirm- 
ing tbe  judgment  of  tbe  Circuit  Court  for 
file  Soutbehi  District  of  New  York,  whicb 
liad  revened  the  ruling  of  the  board  of 
general  appraisen,  tbat  carbon  aticka 
which  must  undergo  a  slight  process  of 
Maaufaeture  in  order  to  be  fit  for  use  In 
electric  lamps  an  dutiable  nnder  tlko 
similitude  clause  of  the  tariff  act,  at  the 
nte  imposed  on  the  finished  product. 
Judgments  of  the  two  tower  courts  r<- 
vtntd  and  the  cause  remanded  to  tbe  Cir- 
rait  Court  with  directions  to  sustain  the 
decielon  of  the  board  of  general  appraisera. 

See  same  case  below,  03  C  C.  A.  G3Z,  ISO 
Fed.  00. 

nie  facta  are  stated  In  tbe  opinion. 

Assutont  At<orn«v  General  XteBey- 
Kolds  and  Boticitor  Qtittrtd  Eoyt  for  peti- 

ifettr*.  J.  8tv>Tt  TonpUtts  and  Coot- 
ttooJt  S  WuUum  for  reepoudents. 

f    •]&.    justioe    MeKeav*    delivered    the 
o^nlon  of  the  court: 

This  case  involves  tbe  rate  of  duty  an- 
der the  tariff  act  of  1S07    (80  SUt  at  L. 
ISe,  ZOS,  chap.  11,  U.  t).  Comp.  SUt.  1001, 
pp.  1633,  1603)  upon  certain  stioks  of  ear- 
t>on  used  for  electric  lighting.    The  oolleet- 
«r   of    customs    of  the   port   of   New    York 
held  tbem  to  Tw   dutiable  at  BO   centa   per 
one  hundred  sticks,  under  paragraph  OS  of 
the  act  of  1897,  which  proridee  as  foUows : 
"Qaa  retorts,  three  dollars  each ;  lava  tfpe 
for  burners,  ten  cent*  per  gross  and  fifteen 
I. per  centum  ad  valorem;   carbons  for  elec- 
jBtrie  lighting,  ninety  centa  per  hundred;  fil- 
•  tar  tubes, "foriy- five  per  centum  ad  valorem; 
porouH   carbon    pots   for   electric   hatteriee 
without   metallio   eonneetlons,   twen^   par 
•sntum  ad  valorem." 

On  protest  and  review  bj  tlie  board  of 
appraisers  the  dedeion  of  tbe  eolleetor  wai 
■JDrmed.  The  board  of  appraisers,  how- 
af«r,  held  that  tbe  stii^  were  not  within 
tbe  terms  of  paragraph  08,  basing  the  ml- 
lag  ott  DrnteJ  Mtaies  v.  .fieiiinger,  36  C  C. 


A.  626,  04  Fed.  1002,  nor  within  paragraph 
07,  nnder  the  rule  in  Unitad  Btatea  r.  Qa- 
Mel,  00  Fed.  716.  And  held  further,  tbat 
while  the  articles  in  question  were  not 
enumerated  in  tbe  aot  of  1807,  they  were 
"similar  in  material,  texture,  and  use  to- 
oarbona  for  eleotiio  lighting,"  and  dutiable 
under  paragraph  03  by  virtue  of  the  simili- 
tude clause  (1  7)  of  the  aot  of  1807.  The 
circuit  oonrt  for  the  soutbem  district  of 
New  York  held  that  the  articles  were  duti- 
able mder  paragraph  07,  and  reversed  the 
ruling  of  the  board  of  appraisers  upon  the 
authority  of  United  iStatei  v.  Reiaingmr, 
supra,  and  the  circuit  court  of  appeals  af- 
firmed the  olroult  court. 

It  appears  from  the  evidenoe  that  the  car- 
bon sticks  are  from  12Vi  to  20  Inches  ]» 
length,  and  to  render  thero  ready  for  use  ^ 
inch  most  be  cut  off  from  the  shorter  onea 
and  their  ends  burnished  or  smoothed,  the 
^Toeees  costing  about  1-10  of  1  per  oent 
Tba  longer  sticks  most  be  cut  in  two,  end 
iharpened  at  both  ends,  and  it  is  stipulated 
that  thoae  stepa  for  their  completion  being 
done  the  only  use  (or  the  atidca  "is  as  oai^ 
bona  for  electrie  lighting."  They  are  un- 
doubtedly "earhons"  and  their  use  is  "for 
electo'ie  lighting."  In  a  general  sense  they 
come  within  tbe  description  of  paragraph 
It  Is  contended,  however,  that  they  are 
lovered  by  that  paragraph,  because  they 
most  undergo  a  process  of  manufacture^ 
though  slight  tbat  proceas  need  be.  Ths 
eonteuti<«i  virtually  is  that  tbe  articles  im- 
ported are  not  "carbons,"  either  in  tbe 
trade  or  popular  sense,  and  ia  not  become 
auch  until  fit  for  use  in  lampe.  In  other 
words,  it  Is  ths  finished  stii-Jc  tbat  consti- 
tutes the  entl^  contemplated  and  made 
dutiable  at  00  per  cent  under  paragraph  i» 
08,'and  that  the  articles  imported  are  ac-  ^ 
eurately  described  and  enumerated  only  la 
paragr^b  07,  as  articles  composed  of  oar- 
bcm,  not  specially  provided  for.  Paragraph 
07  is  as  follows: 

'Article*  and  wares  composed  wholly  or 

chief  value  of  earthy  or  mineral   sub- 

nces,   or   carbon,   not   specially    provided 

for  In  this  act,  if  not  decorated  in  any  man- 

thirty-five  per  centum  ad  valorem ;   if 

decorated,    forty-five   per   centum    ad   valo- 

There  is  much  to  Justify  the  contention 
respondents  as  to  paragraph  OS.  The 
act  of  1807  recognizes  in  many  places  the 
difference  between  finished  and  un&nlahed 
artielee  of  manufacture,  but  it  also  reoog- 
nlzes  in  many  places  use  as  determining 
the  duty.  The  words  "electric  lighting" 
are  very  general,  and  it  ii  the  effect  of  the 
atipulation  of  the  partiee  that  the  imported 
articles  have  ao  useful  purpoeo  except  tof 
eleotrie  lighting,  though  something  foitlm 
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taaj  be  required  for  ez&ct  Adaptation.  Bow- 
•rer,  we  may  put  our  dedsion  oa  another 
ground,  which  will  be  beet  dereioped  in  con- 
•jdering  ths  contention  of  reipoitdcnta  nn- 
der  paragraph  ST. 

The  oontentloii  encOHatBri  a  Mriona  dif- 
Itmil^.  Aa  waa  decided  in  Dingelttedt  t. 
United  Btotea,  33  O  C  A.  890,  62  U.  B.  App. 
SOS,  91  Fed.  112,  the  paragraph  coTera  arU- 
eles  which  are  susceptible  of  decoration, 
and  not,  as  contended  bj  respondeuta,  arti- 
elee  decorated  or  not  decorated,  irreepeetive 
of  their  capabili^  of  being  decorated,  if 
tlie  articles  in  question  do  not  fall  within 
paragraph  98,  beeauM  not  finished,  and  do 
not  fall  within  paragraph  87,  becauae  not 
■tueeptible  of  decoration,  when  do  thej 
lallt  Thejr  would  seen  neeeaaaril;  to  fall 
under  that  part  of  |  0,  which  pro- 
ride*  that  "on  all  articles  manufactured. 
In  whole  or  in  part,  not  provided  for,"  and 
nibject  to  a  duty  of  20  per  cant  ad  TkJorem. 
But  there  !■  a  circDnutanee  to  be  considered 
that  arreats  this  effect.  Section  T  providee 
'Uat  ea^  and  tmij  imported  artiole,  not 
enumerated  iu  thia  act,  which  is  airoilar, 
either  In  material,  quality,  texture,  or  the 
use  to  which  it  may  be  applied,  to  any  ar- 
tide  enumerated  in  this  act  as  ohargeable 
a  with  duty,  shall  pay  the  same  rate  of  duty 
?  which 'it  levied  on  the  enumerated  article 
which  it  most  reiemblee  in  any  of  the  par- 
ticulars before  mentioned." 

The  imported  merchandise  are  undoubt- 
edly manufactured  articles  and  do  not  miss 
by  a  great  deal  being  identical  with  "carbons 
for  electric  lighting"  in  the  most  restricted 
sense  of  that  description.  They  hare,  there- 
lore,  similarity  in  all  the  particulars  men- 
tioned in  S  7  to  such  carbons. 

The  judgmtnts  of  the  OiroitiC  Court  of 
Appeals  and  of  the  Cirouit  Court  are  re- 
vergtd,  and  the  case  remanded  to  the  Cir- 
cuit Court  with  directions  to  sustain  the 
decision  of  the  board  of  general  appraisers. 


CITX  OF  ST.  LOUIB  and  Hafner-Lothman 
Manufacturing   Company. 

Coarte— JarladtdloB    of   Federal    cinsalt 
conrt— vaae      Krlalaff      sndcr      rcderal 

IanB.^Ttie  petition  Id  an  action  of  eject- 
ment dops  not  prosenl  >  case  urisine  under 
tbe  laws  ol  tbe  Doited  Statea  ot  which  a 
Federal  clrcolt  court  hu  Jurisdiction  with- 
out dlnrsltj  of  cltlseoshlp  because  It  states 
tliat  there  Is  a  dispute  between  the  psrties 
over  the  construction  or  the  patent  from 
(be  Doited  States  end  sercrsl  acts  of  Con- 
SKSS  set  out  as  the  source  of  plaintiff's  title, 
where  Its  avermeots  show  that  the  real  con- 
tra*ers7  la  orer  the  claim  of  plaintiff  that 


IN  ERROR  to  the  Oinniit  Court  of  the 
United  SUtes  for  the  Bastom  Diatriet 
ot  Missouri  to  review  a  judgment  dismise- 
ing,  for  want  of  jurisdiction,  the  petitioa 
In  an  action  of  ejeotment.    Affirmed. 

Statement  by  Mr.  Justice  PeoUwoit 

Thia  is  an  action  of  ejectment  to  reoow 
certain  lands  in  the  dtj  of  St.  Louis,  atata 
of  Missouri,  described  in  the  petition,  whi^ 
was  filed  in  the  circuit  eoort  ol  the  United 
States  for  the  eastern  district  of  UisBouri.** 
The  petition  was  dismissed  by* tbe  court? 
solely  upon  the  ground  that  the  court  was 
without  jurisdiction,  and  the  trial  judge 
so  certified  the  fa^  The  plaintiff  sued 
out  a  writ  of  error  and  brought  the  csae 
directly  here  for  review  under  the  Gth  sea- 
tion  of  the  act  of  1891.  2S  BUt  at  L.  S2T, 
chap.  617,  U.  a  Comp.  Stat  1901,  p.  S4S. 

The  petition  sets  forth  in  detail  tbe  title 
of  the  plaintiff  in  error  to  the  premise* 
which  he  seeks  to  recover  In  this  action.  It 
is  therein  stated  that  a  oonflrmation  of  a 
coDoessiim  was  mode  by  the  oommissionera 
appointed  pursuant  to  on  act  of  Congress 
approved  March  £,  ISOG  [2  SUt.  at  L.  324. 
chap.  2B],  entitled  "An  Act  for  Asoertaining 
and  Adjusting  the  Titles  and  Clainis  to 
Land  within  the  Territoty  of  Orleana  and 
the  District  of  Louisiana,"  such  concession 
having  been  made  to  one  Louis  Labeaume^ 
of  300  arpents  of  land,  by  the  lieutenant 
governor  of  the  Spanish  provinoa  of  Upper 
Ijouisiana,  on  February  16,  1799,  and  it  was 
duly  suTT^ed  and  cerUfled  April  10,  1799. 
Tbe  land  remained  an  outlot,  adjoining  and 
belonging  to  tbe  former  town  or  villaga 
[now  city)  of  St.  Louis,  and  said  ootlot 
was  owned,  claimed,  inhabited,  cultivated, 
and  poeswsed  by  Labeaume  prior  to  tbe 
20th  day  of  December,  1803.  By  virtue  of 
the  1st  section  of  an  act  of  Congress,  ap- 
proved June  13,  1S12  [2  StaL  at  L.  74B. 
chop.  09],  entitled  "An  Act  Making  Further 
Provision  for  Settling  the  Claims  to  Land 
in  the  Territory  of  Missouri,"  the  title  is 
fee  simple  to  said  concession,  survey,  con- 
firmation, and  outlot  was  confirmed  and 
granted  to  labeaume. 

Pursuant  to  an  act  of  Congress  ap- 
proved March  3,  ISOT  [2  SUt.  at  L.  440, 
chap.  30],  letters  patent  of  tite  United 
States  were  issued  to  Labeaume,  bearing 
daU  the  esth  day  of  Hatch,  18U,  vUefc 
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Mten  pnrportad  ud  in 
gnat  to  lAbsamne,  or  Mm  lagftl  npnacnt^- 
tim,  the  pTwniaea  mentiooed  in  tlw  pat- 
•at.  On  the  0th  da;  of  June,  18T4,  thow 
from  Bhod  under  whom  plaintiff  derives  title 
to  the  re«l  estate  lued  for  vera  the  ownerB 
of  the  eoneesBlon,  and  by  an  act  of  Congreaa, 
entitled  "An  Act  Obviating  the  NecaBsity 
of  luoing  Patents  for  Certain  PriTate  I^nd 
Claims  in  the  State  of  MiESOuri,  and  for 
Other  Purpoees"  [18  Stat,  at  L.  62,  chap. 
,  £23,  U.  G.  Comp.  Stat.  IBOl,  p.  1612],  ap- 
M  proved  June  B,  1874,  it  la  provided  that 
■  the  right,  title,  and 'interest  of  the  United 
Statu  in  and  to  all  of  the  lands  in  the 
■tate  of  Missouri,  which  bad  been  conflrmed 
by  Congress,  or  officers  acting  under  and  b; 
autbocitj  of  Congr^,  were  granted,  re- 
leased, and  relinquished  by  the  United 
States,  in  fee  simple,  to  the  reipeativa 
owners  of  the  equitable  titles  thereto,  their 
heirs  and  assigns,  forever,  as  fully  and  com- 
pletely in  every  respect  whatever  as  eould 
be  done  by  patents  issued  therefor  accord- 
ing to  law. 

By  virtue  of  these  matters  and  I7  mesne 
eonveyances  from  Labeaume  it  was  averred 
that  plaintiff  became  the  owner  of  the  laud 
in  question,  and  that  a  eontroversy  bad 
arisen  betwe«n  the  plaintiff  and  the  defend- 
ants herein  as  to  the  proper  coustruction 
and  legal  effect  ol  the  letters  patent  and 
the  acLa  of  Congress  approved  June  13, 
IS12,  and  June  6,  1B74,  and  the  plaintiff 
herein  averred  in  his  petition — 
"that  under  and  by  virtue  of  said  confirma- 
tion, act  of  Congress  approved  June  13th, 
1812,  letters  patent,  and  act  of  Congress  ap- 
proved June  6th,  1874,  said  river  (Miasis- 
aippi)  is  the  western  boundary  of  said  out- 
lot,  eonSrmation  to  Ijouis  Labeaume,  and 
laid  Soulard  survey  and  surv^  number 
S333,  and  that  the  said  Louis  Labeaume  or 
his  legal  representatives  were  thereby  grant- 
ed all  of  the  land  lying  on  said  west 
bank  of  said  river,  between  the  northern 
and  aouthern  boundary  lines  of  said  outlot, 
confirmation,  Soulard's  surr^,  and  United 
States  survey  number  3333,  to  said  river, 
and  that  they  were  thereby  constituted  ri- 
parian proprietors  and  owners  of  all  the 
land  along  said  river  bank  between  said 
north  and  south  lines  of  nid  outlot,  con- 
firmation, and  surveys,  and  were  thereby 
vested  with  the  title  to,  and  ownership  of, 
all  land  thereafter  formed  by  accretions  or 
gradual  deposits  from  the  said  river  along 
said  west  bank  thereof,  between  said  north 
and  south  lines  of  said  outlot,  confirma- 
tion, and  surveys,  where  a  largo  body  of 
land  was  formed  by  accretions  to  said  out- 
kit,  confirmation,  and  surveys. 

"That  said  claim  of   plaintiff  as  to  the 
proper  construction  and  legal  effect  of  said 


oonllTmatlon,  acta  of  Oongreia  appre>f«l<! 
•June  13th,  1812,  and  June  eth,  1871,  !•■' 
spectively,  and  patent,  is  disputed  by  de- 
fendants, and  contested  by  tiiam  in  regard 
to  the  title  of  the  land  hereinafter  da- 
scribed,  and  which  land  is  a  portion  of  the 
land  formed  by  accretions  or  gradual  de- 
posits from  said  river,  along  said  west  bank 
thereof,  between  said  north  and  south  lines 
of  said  outlot,  eonfirmation,  and  surveys 
and  which  thereby  became  a  portion  of  the 
land  granted  by  said  letters  patent  and  acts 
of  Congress  approved  June  13th,  1812,  and 
June  6th,  1874,  respBotivsly,  and  is  the 
land  herein  sued  for." 

It  is  then  averred  that  the  proper  con- 
struction and  legal  effect  of  the  confirma- 
tion, acts  of  Congress,  and  letters  patent 
constitute  the  controlling  question  in  the 
case,  upon  the  correct  decision  of  which 
plaintiff's  title  to  the  premises  sought  ttt 
be  recovered  herein  depends,  and  he  "there- 
fore avers  that  this  suit  arises  under  the 
law  of  the  United  States,  and  said  confir- 
mation made  and  letters  patent  issued  In 
pursuance  thereof,  and  said  acta  of  Con- 
gress approved  June  13,  1812,  and  June 
6,  1874,  respectively." 

"He  further  states  that  as  such  legal 
owner  of  the  premises  he  was  entitled  to 
the  poBBession  of  the  same  under  and  t^  vir- 
tue of  said  confirmation.  Utters  patent,  and 
acta  of  Congress  approved  June  13,  1S12, 
and  June  6,  1874,  respectively,  on  the  16th 
day  of  June  188Q,  which  ore  described  as 
foUowsi"  The  plaintiff  then  gives  a  de- 
scripUon  of  the  land  in  controversy,  which 
he  allies  ta  be  a  portion  of  the  accretions 
of  the  outlot,  confirmation,  and  surveys,  al- 
ready mentioned. 

It  was  also  alleged  that  the  defeodanta 
entered  upon  the  premises  on  the  16th  of 
June,  1896,  claiming  to  own  the  same  as 
a  wharf,  under  and  iij  virtue  of  S  9  of 
an  act  of  Congress  approved  June  12,  1860^ 
entitled  "An  Act  Authorizing  Documentary 
Evidence  of  Titles  to  be  Furnished  to  tha 
Owners  of  Certain  Lands  in  the  City  of  St. 
Louis."     [14  Stat,  at  L.  63,  chap.  96.J 

Plaintiff  then  demanded  judgment  for  the 
recovery  of  the  preniiies,  and  $5,000  for  the 
unlawful   withholding  the  same,  and  SlOO  n 
for  monthly  rents  and*profits,  from  the  reit- » 
dition  of  judgment  until  the  possession  of 
tha  premises  is  ddivered  to  plaintiff. 

Tha  manufacturing  company  defendant 
filed  an  answer,  denying  each  and  every  al- 
legation of  the  petition.  It  also  set  up 
that  it  held  ttu  premises  under  the  titj  of 
St  Louis  and  that  the  city  (and  the  defend- 
ant holding  under  it)  has  had  open,  oontin* 
uous,  notorious,  and  adverse  possession  of 
the  premises,  under  claim  and  color  of  titl* 
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lot  nore  than  toi  7«an  nnt  befon  the  fll- 
iag  of  Mid  petition. 

The  city  of  St,  Ijmia  flied  «  seporato  pie* 
to  tha  jurisdiction  of  ths  court,  mnd  UEerted 
that  it  had  no  jurisdietioi)  to  try  and  de- 
termine the  eaoM,  because  no  Fadera]  qnee- 
Uon  or  question  of  any  kind  ^ving  juria- 
dltrtion  to  the  court  under  the  etatatea  and 
laws  of  the  United  States  is  involTed  in  the 
iBBUea  in  this  cause.  It  further  set  up  the 
facts  in  relation  to  the  case  of  Sioeringen 
Y.  St.  Louit,  in  which  the  plaintiff  therein 
daiined  title  to  and  poBiessioD  of  the  prop- 
erty next  immediately  north  of  the  prem- 
Isea  herein  claimed  by  plaintiff,  under  the 
uune  patent  of  the  United  Stattt  as  that 
under  which  the  plaintiff  herein  dainu,  and 
the  history  of  the  litigation  is  given,  and 
the  dedBion  of  the  case  in  this  court  is  re- 
ferred to,  which  is  to  be  found  reported  in 
186  U.  S.  38,  40  L  ed.  795,  22  Sup.  Ct.  Rod 
una  '^  '^ 


Mr.  E.  P.  Jobnaon  for  plaintiff  In  e 

Ifwar*.   OhAi-les  CUflln  AUen,  Emry 
W.  Altm,  and  OAartej  W.  Bate*  for  defend- 
^  ants  in  error. 

-•      Mr.  Justice  Peokhun,  after  making  the 
foregoing  statement,   delivered  the  opini< 
of  the  court: 

There  is  no  diversity  of  citizenship  in 
this  case,  and  the  only  ground  of  juris- 
diction claimed  la  that  the  action  arises 
nnder  the  laws  of  the  United  States.  The 
case  is  a  pure  action  of  Bjeetment,  and  the 
general  rule  in  such  actions,  as  to  the 
plaint,  la  that  the  only  facta  necessary  to  be 
stated  therein  are,  that  plaintiff  is  the 
owner  of  the  premises  described,  and  en- 
tiUed  to  the  possession,  and  that  defend- 
ant wrongfully  withliolds  sndk  posseeaion, 
to  jdalntiff's  damage  in  an  amount  stated. 
Setting  out  the  souroe  of  the  plaintiff's 
tiUe,  as  was  done  with  so  much  detail  in 
this  case,  was  anneceasaiy,  but  it  doea  not 
alter  the  case,  beeausB  a  claim  that  the 
titie  comes  from  the  United  States  does 
not,  for  that  reason  merely,  raise  a  Fed- 
•ral  question. 

It  is  a  long-settled  rule,  evidenced  by 
many  decisions  of  this  oonrt,  that  the  plain- 
tiff cannot  make  out  a  ease  as  arising  under 
tha  Constitution  or  the  laws  of  the  United 
States  unless  it  necessarily  appears  by  the 
eomplaint  or  petition  or  bill  in  stating 
plaintiff's  cause  of  action.  In  Little  York 
Qold-Washing  i£  Water  Oo.  t.  K»yet,  SS  U. 

.  8.  109-203,  24  L.  ed.  656-068,  It  was  said 
that  befor«  the  circuit  court  can  be  required 
to  retain  a  causa  under  its  jurisdiction,  nn- 
dn  I  e,  act  of  1876  [18  SUt.  at  L.  472, 
■chap.  I3T.  D.  S.  Comp.  Stat.  1801,  p.  611]. 
At  mnat  in  some  form  appear  upon  the  rec- 


ord, 1^  a  statement  of  facta,  In  legal  aal 
logical  form,  such  as  ia  required  in  good 
pleading,  that  the  salt  ia  one  which  really 
and  substantially  involves  a  dispute  or  con- 
trovBTsy  as  to  a  right  which  depends  upon 
the  construction  or  effect  of  the  Constitu- 
tion, or  some  law  or  treaty  of  the  United 
SUtea.  That  was  a  case  of  a  petition  tor 
a  removal  of  a  suit  from  the  state  to  tha 
Federal  court  But  It  Daa  been  held  tiiat 
whether  there  is  a  right  of  removal  in 
such  cases  depends  upon  whether  the  eir^ 
cult  court  could  have  exercised  original 
jurisdiction.  Third  Street  A  BvhuThain  Jl 
Go.  T.  I^TOia,  178  U.  Sl  4S7,  13  L.  ed.  766^ 
IS  Sup.  CL  Bep.  161;  ArfeOfuae  v.  Ka»taU% 
<t  r.  Cool  Oo.«183  U.  S.  185.  46  L.  od.  144,f 
22  Sup.  Ct.  Bep.  47;  Boslon  ,£  il.  ConaoL 
Copper  A  B.  Min.  Oo.  r.  Montana  Ot»  Pm^ 
channg  Co.  188  U.  S,  632-640,  47  L.  ed. 
626-632,  23  Sup.  Ct  Bep.  434.  This  orig- 
inal jurisdiction,  it  has  been  frequenUy 
held,  must  appear  1^  the  plaintifTs  state- 
ment of  his  own  claim,  and  it  cannot  be 
made  to  appear  by  the  assertion  in  the 
plaintiff's  pleading  that  the  defense  raises 
or  will  raise  a  Federal  question.  As  hat 
been  atated,  ths  rule  ia  a  reasonable  and 
just  one  tnat  tha  complainant,  in  the  firrt 
inatance,  shall  be  confined  to  a  statement 
of  his  cause  of  action,  leaving  to  the  defend- 
ant to  set  up  in  his  answer  what  hia  de- 
fense is,  and,  if  anything  more  than  a  de- 
nial of  plaintiff's  eauaa  of  action,  imposing 
up<Mi  the  defendant  the  burden  of  proving 
such  defeuae.  This  principle  was  gives 
effect  to  in  Tennetaee  v.  Union  d  Plantanf 
Bank,  162  V.  S.  464,  38  L.  ed.  611,  14  Supy 
Ct  Rep.  6S4;  Mute  r.  Arlingtitn  Hotel  Co. 
168  U.  S.  130,  42  L.  ed.  G31,  18  Sup.  Ct. 
Rep.  100;  Third  Street  A  Suburban  A.  Oa. 
Leteit  and  Arkanaaa  r.  Kanta*  A  T.  Cool 
Oo.  eupra;  FHhiol  v.  Jfourioe,  186  U.  8. 
108,  4a  L.  ed.  827,  22  Sup.  Ct  Rep.  660; 
Boston  A  M.  Oontol.  Copper  A  8.  ifitw  Cb. 
If  ontana  Ore  PurohaHng  Co.  supra. 
The  mere  fact  that  the  title  of  plaintiff 
nes  from,  a  patent  or  under  an  act  of 
Congress  does  not  show  that  a  Federal 
question  arises.  It  was  eaid  in  BtadcJmrn 
Portland  Oold  Uin.  Co.  175  U.  S.  S7I, 
44  L.  ed.  276,  20  Sup.  Ct.  Kep.  222,  that 
"this  court  has  frcquenUy  been  vaiiUy  asked 
to  hold  that  controversies  in  respeot  to 
lands,  one  of  the  parties  to  which  had  do- 
rived  his  titie  directly  from  an  act  of  Con- 
gress, for  that  reason  alone  presantad  * 
Federal  question."  The  tvait  principle  waa 
held  in  Bhoahone  Min.  Oo.  t.  Butter,  ITT 
U.  5.  GOG,  44  L.  ed.  864,  20  Unp.  Ct  Rep. 
726,  and  also  in  DeLamar'M  Nevada  OoU 
Min.  Co.  V.  Vethitt,  177  U.  S.  023,  14  L.  ed. 
872,  20  Sup.  Ct  Rep.  716. 
To  say  that  there  ia  a  dispute  between 
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Uw  pu-tlca  u  to  the  coiutniction  of  the 
pstent  or  of  the  lererftl  kcts  of  Congieu 
nferred  to  doea  not  raise  a  Federal  que»- 
tloD,  beeaoae  a  Btatement  th^t'there  i«  such 
dlsputa  U  entirely  unneceuary  im  a,TBniii| 
«T  proving  pUIntifTa  eanw  of  aatiou.  Bis 
Moroe  of  title,  as  hA  forth  in  the  petltlt 
niglit  not  be  disputed,  and  the  defense 
night  rest  npcxt  the  defense  of  adreiw  po»- 
eeaeion,  u  set  up  in  the  answer.  If  defend- 
ants contented  theinselTea  on  the  trial  with 
proof   of   mch   defense,   then   no   queetic 

^  «f  a  Federal  nature  would  hare  been  tried 

■•  •t  decided. 

•  •In  those  cases  where  the  dispute  n 
sarlly  appears  in  the  coutm  of  properlj 
allc^ng  and  proving  the  plaintiff's  cause 
of  action,  the  sitoaUon  Is  entirely  different. 
In  this  case  the  real  dispute,  as  stated  by 
the  plaintiff.  Is  whether  pUIntiff  is  entitled 
to  the  laud  formed  hj  accretion,  which  has 
taken  place  many  years  since  the  patent 
Issued  and  since  the  acts  of  GongTeas  i 
passed.  There  is  no  dispute  as  to  the  terms 
of  the  patent  or  of  the  aots  of  Congress. 
Hie  language  of  the  averment  in  the  peti- 
tion (which  is  set  out  in  full  in  the  fore- 
going statement  of  faots)  shows  that  the 
eontroversy  in  dispute  is  not  at  all  in  re- 
gard to  the  land  eorered  by  the  letten 
patent  or  by  the  acta  of  Congress,  and  no 
dispute  Is  alleged  to  exist  as  to  such  land, 
but  the  dispute  relates  to  land,  'Vhich  land 
Is  a  portion  of  the  land  formed  by  mi 
tlons  or  gradual  deposit*  from  said  river, 
along  said  west  bank  thereof,  between  said 
north  and  south  lines  of  said  outlot,  eon- 
flrmatioD,  and  surveys,  and  which  thereby 
beeame  a  portion  of  the  land  granted  by 
Hid  letters  patent  and  acta  of  Congress 
approved  Jirne  13th,  1812,  and  June  flth, 
18T4,  respectively." 

Now,  whether  the  land  contained  In  the 
original  patent  reached  to  the  Mississippi 
river  as  its  eastern  boundaiy,  under  the 
distances  called  for  by  the  patent,  would 
be  a  question  of  faet,  as  was  stated 
in  Baanngan  v.  8t.  LouU,  186  U.  8.  SS,  46 
li.  ed.  TSS,  22  gup.  Ct  Rep.  SSS,  and  whether 
the  plaintiO  Is,  upon  the  facta  set  forth, 
enUtled  to  the  accretion,  is  a  question  of 
local  or  state  law,  and  is  not  one  of  a  Fed- 
eral nature,  fit.  Anihon]!  Falls  Water 
FoiBV  Oo.  V.  Bt.  Paul  Water  Comn.  188 
U.  S.  340-359,  4£  L.  ed.  497-(!01,  18  Sup. 
GL  Eep.  1ST,  and  cases  cited.  In  Paekar  v. 
Kfd,  137  U.  a  eei,  34  L.  ed.  S19,  11  Sup. 
Ct.  Hep.  210,  it  was  held  that  while  the 
Federal  eonit  would  construe  grants  of  the 
feneral  government  without  reference  to  the 
rnka  of  oonstnietton  adopted  by  the  states 
far  grants  I7  them,  yet  iDAatet>er  inoUents 
or  HfUt  oiiaeKed  to  th«  ewnerthip  of  the 
prvpertji  ootmeyed  ij/  tk«  Vnittd  Btate* 
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bordering  on  a  iMoigabU  stremn  would  be 
determined  by  the  statM  in  which  It  is  sit- 
uated, subject  to  the  limitation  that  thetr 
rulea  do  not  Impair  the  efficacy  of  the  grant, 
or  the  use  and  enj^ment  of  the  property  t^  j 
the  grantee.  Tt>  the  same  effect  ia'BJnvttg* 
T.  Bowtb]/,  162  U.  8.  1,  38  L.  ed.  331,  14 
Sup.  Ct.  Eep.  S48.  In  the  opinion  in  that 
cast^  at  page  67,  L.  ed.  p.  362,  Sup.  Ct 
Rep.  p.  GST,  it  Is  said:  "By  the  Iftw  of  the 
state  of  Oregon,  therefore,  as  enacted  by  Its 
legislature  and  declared  by  its  highest 
eourt,  the  title  In  the  lands  in  controversy 
Is  in  the  defendants  in  error;  and,  upon 
the  principles  recognised  and  affirmed  I17  m 
uniform  series  of  recent  decisions  of  this 
court,  above  referred  to,  the  law  of  Or^oa 
governs  the  ease." 

As  this  land  In  controversy  Is  not  the 
land  described  in  the  letters  patent  or  the 
acta  of  Congraas,  but,  as  is  stated  In  tlw 
petition,  is  formed  by  accretions  or  grad- 
ual deposits  from  the  river,  nbethei  such 
land  belongs  to  the  plaintiff  Is,  under  the 
cases  Just  dtad,  a  matter  of  local  or  stats 
law,  and  not  one  arising  under  the  lawf 
of  the  United  States. 

The  qnsation  before  us  Is  wholly  different 
from  the  oase  of  a  writ  of  error  to  a  stata 
eourt  founded  upon  |  TOO  of  the  Revised 
Btotutes  of  the  United  States  (U.  S. 
CcMnp.  Stat.  IBOl,  p.  876).  A  Federal  qnw 
tlon  may  appear  in  the  course  of  the  trial, 
and  some  right  specially  claimoi  or  set 
up  under  a  Federal  statute  may  have  been 
denied,  and  the  part^r  against  whom  tha 
decision  was  made  can  have  the  question 
reviewed  by  this  court  under  tbst  section. 

In  Cooke  V.  Avery,  147  U.  B.  376,  37  L. 
ed.  200,  13  Sup.  CL  Bep.  341^  this  ques- 
tion was  not  deuded.  It  was  not  referred  to  In 
the  course  of  the  opinion,  and  It  is  no  author- 
it7  for  the  plaintiff's  contention  herein.  It 
was  simply  held  that  there  was  an  issue  h^ 
tweea  the  parties  which  depended  upon  the 
laws  of  the  United  States  and  the  rules  ol 
the  eirouit  court,  and  their  ocKutruction  and 
application  were  directly  involved 

In  any  aspeet  in  which  this  case  may  be 
viewed,  we  think  it  wot  not  one  over  vhick 
tA«  Oirouit  Court  had  juriadiction,  and  for 
that  reaaon  it*  order  di*miui«g  tht  f  sH- 
lion  it  affirmed. 

(tM  U.  a  l««> 
TOES     MANUFACTUBma     COMPANT, 
■ippt., 

ARTHUR  CASSBLL  et  oL;  Orrin  Foppto- 
ton.    Trustee  i    J.    B.    Weight    and    Ben 

OaadltloBnl      md«— UIbb— Beeoeadtr     •■ 
■Tii*~*    trast**    la    kKBiowrtoy'-An 
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idJaSkatlaB  In  bukniptcj  I*  not  tli>  •<iiilTm' 
lent  of  «  Jadtincnt  or  attaebDiait.  to  u  to 
opermta  u  ft  lien  In  tmror  tyt  tha  trnitM  u 
M>lnat  tiM  condltloDk]  renilar  o(  propertj' 
Mid  U  tttt  bnnkrapt,  beOiau  at  noncompU- 
•nee  with  tha  reqalremwit  u  to  flUni  mads 
br  Oblo  RcT.  atftt:  |  410S,  wUcb,  U  dTen 
the  eonatructlon  placed  bj  the  hlgbcat  atate 
court  npon  a  ilmllar  proTldoa  tnpectlDg 
ehattal  mortgacea,  renden  an  anflled  cod- 
tnet  of  coodltloDal  lale  Told  onlj  a»  to 
thoas  credlton  who  bava  faatened  npoii  tba 
pmp«rt7  by  aome  apeeUle  Hen. 

[No.    208.] 

Argu0d  Uaroh  U,  1908.    DwtdeS  AprU  t, 
I90B. 

AP^AL  from  the  United  SUtae  drcuit 
Caurt  of  Appeals  for  the  Sixth  Circuit 
to  rerlew  a  daeree  which  affirmed  a  decree 
of  the  Dlrtriet  Court  for  tha  Soutliem 
Diitiict  of  Ohio,  giving  a  lien  In  favor  of 
the  trustee  in  bankruptcj  aa  against  the 
eonditlonal  vendoT  of  property  sold  to  the 
bankrupt,  beeaoM  of  a  failuia  to  flla  the 
otoitract  of  aale.  £««er*ad  and  remanded 
to  tha  District  Court  for  the  entry  of  a 
daoree  In  conformity  with  the  opinion. 

See  same  ease  below,  97   C.  C  A.  626, 
lU  Fed.  62. 

Statemant  bj  lb.  Justioa  Peokhftmi 
Tbt  York  Manufacturing  Company  has 
l^pealed  from  a  judgment  of  the  circuit 
nurt  of  appeals,  which  held  that  the  eoni' 
pany  had  no  lien  upon  or  right  to  remove 
eartain  maobinery,  aa  gainst  creditors  of 
tbe  Mount  Vernon  lee,  Coa),  &  Milling  Com- 
pany, a  bankrupt  corporation.  Tha  facts 
upon  which  the  quaation  arlaea  are  aa  tol* 
lowi: 

The  corporation  obove  named  waa  organ- 
ised under  the  laws  of  tbe  state  of  Ohio, 
and  waa  doing  business  at  Mount  Vernon, 
in  that  state.  The  company  desired  to 
anlarge  its  plant  for  the  purpose  of  making 
le^  and  to  that  end  it  waa  necessary  to 
secure  the  proper  machinery.  It  therefore 
antared  into  a  contract,  which  was  conclud- 
ad  October  27,  1002,  with  the  appellant, 
the  York  Manufacturing  Company,  to  sup- 
ply that  machinery  for  the  sum  of  $7,375, 
to  ba  paid  in  instalments,  as  stated  in  the 
•ontraet.  Tha  contraot  also  contained  a  atip- 
nlation  "that  the  title  to  the  ownership  of 
the  machinery,  apparatus,  or  plant  herein 
eontracted  for,  shall  remain  in  the  York 
Manufacturing  Company  until  the  entire 
„  purchase  price  haraln  agreed  to  be  paid 
•r ,  .  .  shall  be  actually  paid  In  cash." 
■  Tb»  vendor 'was  given  the  right  to  enter 
tba  premisea  of  vendee  and  remove  the 
propoty  In  case  of  default.  Twenty-five  per 
eant  only  of  tha  price  of  tba  maehlMi/  was 


ever  paid.  This  contract  waa  never  flle^ 
aa  required  by  the  atatnta  of  Ohio  rela^ 
ing  to  conditional  sales.  Baetioo  4IM, 
which  is  act  forth  In  the  margln.t 

Tha  corporation,  being  abort  of  funds  for 
tbe  purpose  of  building,  desired  to  obtaJa 
them  by  the  execution  of  a  moiigtgt  on  tha 
lot  on  which  tbe  building  was  to  ba  erected. 
One  William  Mild  was  the  president  of  the 
corporation  and  waa  the  owner  of  and  ha^ 
tba  legal  title  to  the  real  estate  upon  whi^ 
its  plant  was  being  constructed.  Mild  ap- 
plied to  Messrs.  Waight  ft  Amea  to  aaaiit 
in  raising  mon^,  hf  lending  theit  credit 
as  sureties  on  notas  to  be  given  for  loans 
to  the  oorporation  up  to  the  sum  of  tlO/KKI,  ^ 
by  auch  persons  or  banlca  aa  loans  could  be!* 
'□btalned  from.  Waight  &,  Ames  agreed  ta* 
beoome  sudh  auretiea,  and  the  parties  thn 
antered  into  an  agreement  for  that  pur- 
pose, tha  particulars  of  which  it  is  not 
necessary   here  to   deal  with. 

At  the  data  of  the  Waight  A  Ames  agrea- 
ment,^NoveniI]ar  1,  1802 — no  part  of  tha 
machinery  had  oome  to  the  possesBion  of  tba 
company,  but  it  k)egan  to  arrive  in  January, 


S,    Berlaad    BUtutea    of    Ohio, 
ptoTldea  aa  follows: 

"In  all  cBsfla  where  any  peraonal  property 
ahall  be  lold  to  any  person,  to  be  paid  tor  la 
whola  or  In  part  In  Inatalmenti,  or  ohali  ba 
leased,  rented,  blred,  at  delivered  to  another 
an  coadltlon  tbat  the  aame  shall  belooK  to  the 
person  purchulQg,  leaalDS,  renting,  hiring^ 
or  recalTlns  the  aame  whenever  tha  amount 
paid  Ihall  be  a  certain  sum,  or  the  valua  of 
auch  property,  tba  title  to  the  aame  to  remain 
In  the  rendor,  leiaor.  renter,  hirer,  or  deliver 
er  of  the  aame,  outll  auch  som  or  the  value  o< 
anch  property  or  any  part  thereof  aball  have 
been  paid,  auch  eoodltlon,  In  regard  to  the 
title  ao  rsmalnlng  antll  auch  payment,  ahall 
bo  TOld  aa  to  all  ■ubaequent  purcboaara  and 
mortgagee  In  good  laltb,  and  credltora,  unlesa 
such  condition  ahall  be  eTldenced  by  wrltlag 
signed  by  tha  parcbikaetB.  lessor,  renter,  hirer, 
or  receiver  of  the  aame,  and  also  a  statement 
thereon,  under  oath,  made  by  tha  person  aa 
■elllng,  leasing,  or  delivering  any  property  as 
herein  proTlded,  bla  agent  or  attorney,  of  the 
amount  of  the  claim,  or  a  true  copy  thereof, 
with  an  affldavit  that  the  earns  la  a  copy,  da- 
poalted  with  tha  clerk  of  the  township  where  the 
person  algning  tha  Inatrument  rcaldea  at  the 
time  of  the  eiecutlon  thereof.  If  a  realdent  of 
the  atata,  and  If  not  anch  resident,  then  with 
tha  clerk  o(  the  towntbtp  In  which  such  prop- 
erty la  aold,  leased,  rented,  hired,  or  delivered 
la  situated  at  the  time  Of  the  ezacotlon  of  the 
tnatrament ;  but  when  the  peraon  axeeutlng  tba 
inatrument  la  a  realdent  of  a  township  In  which 
tha  oaca  at  county  recorder  la  kept,  or  when 
be  la  a  noarealdent  of  the  state,  and  the  prop- 
erty la  within  anch  townablp,  tbe  Instriimeol 
ahall  be  flted  wttb  the  county  recorder;  and  ths 
olBcer  receiving  any  ancb  Inatrument  ahall  pro- 
ceed with  the  aame  In  all  reapecta  aa  ha  la  re- 
quired tc  do  by  1  4102  of  the  Bevlaed  Statntta 
of  Ohio,  and  ahall  receive  ths  same  fees  a*  are  al- 
lowed by  law  for  atmllat  swvkas  ts  other  casaa." 
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1003,  and  wu  fituUj  IniUQed  In  tlw  pUnt 
three  or  tour  montlu  Ifttor. 

On  the  lame  data  that  the  •gTMment  wu 
executed,  a  mortgage,  without  ia.tt,  was 
also  executed  by  William  Mild,  in  whom 
the  title  was,  to  Wftight  &  Amea,  ooDditioned 
for  their  Indemnification  for  beooming  •ure' 
ties,  as  contemplated  bj  their  agTeonwnt. 
Thii  mortgage  woe  not  recorded  until  July 
16,  1903,  and  on  the  next  day  the  corpora- 
Uon  made  a  general  aaaignment  for  the  beu- 
eflt  of  ite  ereditora.  On  July  22,  1003,  a  pe- 
tition by  creditors  of  the  corporation  waa 
filed  for  an  adjadicatlon  of  bankruptcy 
against  it,  and  on  December  11,  1003,  the 
■djndiention  was  made. 

Soon  after  the  adjudication  the  York 
Haaufacturing  Company  filed  an  interren- 
Ing  petition,  which  set  forth  the  contract 
nnder  which  they  sold  the  machinery  to  the 
bankrupt,  and  alleged  default  in  payment, 
mnd  prayed  tbet  the  eompany  might  be  al- 
lowed to  ent«r  tbe  premises  and  remove 
the  machinery  therefrom.  This  petition 
was  reeleted  by  the  creditors. 

A  ehort  time  thereafter  Weight  k  Ames 
filed  their  Intervening  petition,  setting  up 
their  mortgage,  and  alleging  that  tbey  bad 
no  knowledge  of  the  contract  with  the  Tork 
Hanufaeturing  Company  at  the  time  of  tak- 
ing their  mortgage,  and  prayed  that  they 
might  be  given  precedence  over  that  com- 
pany. It  appears  they  did  Taiae  for  Mild 
the  sum  of  910,000,  by  indorsing  for  him 
to  that  extent,  and  a  portion  of  it  they  have 
since  been  compelled  to  pay,  and  they  are 
liable  for  the  balance. 

The  referee  in  bankruptcy,  before  whom 
the  question  came,  held  that  tbe  mortgage 
of  Waigbt  &,  Ames  woe  a  valid  lien  on  all 
the  bankrupt's  property,  including  the  ma- 
(Aiinery  furnished  by  the  Tork  Manufac- 
^  taring  Company,  subject,  however,  to  a 
J?  purchase-monq'  mortgage  on  the  lot  for 
11,000.  He  also  held  that  the  York  Man- 
ufacturing Company  had  no  lien  on  the  ma- 
chinery, but  was  a  general  creditor  only. 

The  district  court,  on  a  petition  for  re- 
view, reversed  this  ruling,  and  held  that  the 
mortgage  of  Waight  ft  Ames  did  not  cover 
the  machinery  supplied  by  the  York  Man- 
ufacturing C^pony,  but  that  the  latter 
had  no  lien  thereon  aa  against  general 
creditors  1  that  the  mortgage  of  Waight 
ft  Ames  was  a  valid  lien  on  the  rest  of  the 
property,  subject  to  the  purchase-money 
mortgage  on  the  lot;  that  they  were  not 
ereditora  of  the  t>ankjupt  corporation,  ex- 
cept as  to  the  sum  of  91.600  they  had 
charged  for  becoming  sureties  under  the 
contract  above  mentioned,  but  the  court 
held  that  they  might  prove  the  debts  of  the 
ereditora  who  held  the  notes  on  which  they 
were  sureties,  if  tbe  creditors  blled  to  do 


to,  and  that  they  migbt  be  nbrogated  to 
the  rights  of  the  ereditora  to  the  extent  they 
had  paid  or  might  pay  any  balanoa  du« 
on  said  notes  remaining  after  applying 
thereon  tbe  eurplne  of  tbe  proceeds  of  the 
eale  of  the  real  estate,  after  the  porchaso- 
money  mortgage  had  been  paid,  and  that 
the  entire  $10,000  of  the  notes,  whioh  were 
mentioned  in  the  contract  between  Waigbt 
ft  Ames  and  the  company,  and  for  which 
they  were  to  be  sureties,  might  be  included 
in  this  right  of  aubrogation.  This,  of 
course,  did  not  Includa  a  note  for  91,000, 
which  had  been  paid  five  months  before  the 
proceedings  in  bankruptcy.  The  district 
eourt  held  that  tbe  mortgage  of  Waight  ft 
Ames  was  subordinate  to  the  lien  of  the 
York  Manufacturing  Cotapany,  because  no 
part  of  it  had  been  placed  on  the  ground  of 
the  bankrupt  until  two  months  after  the 
ixittlrjfig  of  the  mortgage  to  Waight  ft  Ames. 
The  court,  however,  held  that  the  general 
creditors  were  entitled  to  have  the  plant 
of  the  York  Manufacturing  Company  sold 
for  the  payment  of  their  claims  because  of 
tbe  failure  of  that  company  to  file  the  con- 
ditional sale  contract,  as  required  by  the 
Ohio  statute,  and  such  failuie  rendered  the 
contract  void  as  to  the  creditors.  Weight 
ft  Amea  did  not  appeal  from  the  district^ 
court's  deeTe&  jf 

•The  circuit  court  of  appeals,  upon  appeal  • 
by  the  York  Manufacturing  Company,  af- 
firmed the  district  court  (67  0.  C.  A.  Bit, 
13S  Fed.  S2),  end  that  company  haa  a^ 
pealed  here. 

Uattrt.  Oonetant  Bontbwttrtlk,  Jolm  L, 
Lott,  and  Louit  J.  Doll*  for  appellant. 
No  counsel  for  appellees.  ^ 

*  Mr.  Justice  Peatham,  after  making  tbe  9 
foregoing  statement,   delivered  the  opinion 
of  the  court: 

The  question  Is  simply  whether  the  York 
Manufacturing  Company  has  a  right,  under 
its  conditional  sale  of  the  machinery  Ut 
the  bankrupt  corporation,  to  take  the  ma- 
chinery out  of  the  premises  where  it  was 
placed,  as  against  all  except  judgment  or 
other  creditors  by  aome  apeciSc  lien.  There 
ere  no  judgment  creditors  in  tbe  case  and 
no  attachment  has  been  levied,  and  the  quee- 
tion  Is  simply  whether  the  adjudication  In  ^ 
bankruptcy  Is  equivalent  to  a  judgment  or  «* 
an* attachment  on  the  property,  ao  aa  to* 
prevent  the  York  Honufacturing  Company 
from  asserting  ita  right  to  remove  the  m^ 
cbinery  by  virtue  of  tbe  reservation  of 
title  contained  in  its  contract. 

In  Wilton  t.  Lettie,  20  Ohio,  161,  the 
court  was  construing  the  language  of  the 
statute  relating  to  chattel  mortgages,  whlek 
declared   a   fikortgage    absolutely    void    as 
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■gtlnrt  endtton  of  tba  mortgagor,  uid  u 
againat  ■ubeequent  purohAiers  and  mort- 
gageei  In  good  faith,  unless  th«  mortgage 
or  a  tma  oopj  thereof  should  be  deposited 
forthwith,  aa  directed  la  the  act.  The  court 
held  tliat  the  mortgage  was  not  void  for 
lade  of  flling,  aa  between  the  parties  there- 
to, hot  that  the  statute  only  aTofded  the 
instrument  aa  to  those  creditors  who,  be- 
tween the  time  of  the  execution  of  the  mort- 
gage and  the  flling  thereof,  had  taken  steps 
to  "fasten  upon  Uio  property  for  the  paj- 
msnt  of  their  debta."  As  against  such  as 
had  In  the  Interim  secured  liens  by  attach- 
ment, execution,  or  otherwise,  the  mort- 
gage would  be  void.  When  filed  with  the 
recorder  the  instrument  became  TsJid  aa 
against  all  persona  axoept  thoee  whose  rights 
have  attached  upon  the  proper^  before  the 
recording  of  the  instrument.  See  to  the 
same  effect  Re  BhWleg,  50  C.  C.  A.  2G2,  112 
Fed.  301. 

We  have  not  been  leterred  to  any  decision 
of  the  supreme  court  of  Ohio  as  to  the 
meaning  of  the  statute  requiring  the  filing 
of  contracts  of  conditional  sales,  hut  we  con- 
cur with  the  circuit  court  of  appeals  in 
this  case,  that  the  atatuta  would  render 
the  unfiled  contract  void  aa  to  the  same 
daas  of  creditoia  mentioned  in  the  chattel 
mortgage  statute.  Therefore  the  oontraet 
would  be  Toid  aa  to  creditors  who,  before 
ita  filing  had  "fastened  upon  the  property" 
by  some  speeiflo  liens.  Aa  to  creditors  who 
had  no  such  lien,  being  general  creditors 
only,  the  statute  does  not  aroid  the  sate, 
which  is  good  between  the  partiea  to  the 
eontract. 

The  mortgage  of  Waight  &  Ames  cannot 

be   a   lien   on   the   machinery   sold   by   the 

York  Manufacturing  Company,  because  the 

D  mortgage  was  prior  to  the  time  when  any 

|g  portion  of  such  machinery  waa  placed  upon 

*  the   land.     There   was   no    clause    in 'the 

mortgage  covering  alter-aoquired  property, 

and,  in  any  event,  the  mortgage  would  not 

cover  property  so  acquired,  the  title  to  which, 

as  in  this  case,  was  rcaerved  to  the  vendor. 

This  was  ti)e  ruling  of  the  district  court, 

and  no  appeal  was  taken  therefrom  by  the 

mortgageea.  There   are   no   ereditors   with 

any  specific  Uena,  nor  is  there  any  other 

mortgage,  and  there  Is  no  att&chment. 

We  come,  then,  to  the  queatlon  whether 
the  adjudication  in  bankruptcy  was  equiva- 
lent to  a  judgment,  attachment,  or  other 
apedfio  lien  upon  the  machinery.  The 
enit  court  of  appeals  has  held  herein  that 
the  auzure  by  the  court  of  bankruptcy  op- 
erated aa  an  attachment  and  an  injunction 
for  the  benefit  of  all  persons  having  Inter- 
SBts   In   the   bankrupt's    estate. 

We  are  of  opinion  that  it^id  not  oper- 
ate as  a  lien  upon  the  machinery  as  against 


the  Yotk  Hanutaetnrlng  Company,  the  n^ 
dor  thereof.  Under  the  provisions  of  the 
bankrupt  act  the  trustee  in  bankruptcy 
is  vested  with  no  better  right  or  title  t» 
the  bankrupt's  property  than  belonged  to 
the  bankrupt  at  the  time  when  the  trustee's 
title  accrued.  At  that  time  the  right,  aa 
between  the  bankrupt  and  the  York  Manu- 
facturing Company,  was  in  the  latter  com- 
pany to  take  the  machinery  on  account  of 
default  in  the  payment  therefor.  The  tma> 
tee,  under  such  circumstances,  stands  •am. 
■ply  In  the  shoes  of  the  bankrupt,  an^ 
as  between  them,  he  has  no  greater  right 
than  the  bankrupt.  This  is  held  in  Eewit 
V.  Berlin  Uaoh.  Work*,  194  U.  S.  280,  48 
L.  ed.  086,  24  Sup.  Ot.  Rep.  090.  The  aama 
view  was  taken  in  Thompson  v.  Fairbanks, 
IQS  V.  8.  616,  49  L.  ed.  677,  26  Sup.  Ct. 
Rep.  306.  It  was  there  stated  that  "under 
the  present  bankrupt  act,  the  trustee  takea 
the  property  of  the  bankrupt,  in  eases  un- 
affected by  fraud,  in  the  same  pli^t  and 
condition  that  the  bankrupt  himself  held  it, 
and  subject  to  all  the  equities  impressed  upon 
it  in  the  hands  of  the  bankrupt."  Sg«  Ym*- 
•WM  V.  Naur  Orl«a««  Sac.  Iiut.  96  U.  S.  70^ 
24  L.  ed.  6B9;  StBtcart  v.  Piatt,  lot  XJ.  & 
731,  26  L.  ed.  810;  Haiuelt  v.  Harriaon,  lOS 
U.  8.  401,  20  L,  ed.  1076.  The  same  doa. 
trine  was  reaffirmed  In  Humpkr«y  v.  Tat- 
mOM,  108  U.  8.  91,  40  L.  ed.  050,  26  Sup. 
Ct.  Rep.  607.  The  law  of  Ohio  says  the 
conditional  sale  contract  was  good  between 
the  parties,  although  not  filed.  In  auehS 
a'ease  the  trustee  in  bankrupt^  takes  only? 
the  rights  of  the  bankrupt,  where  there  ar« 
no  spedfle  liens^  aa  already  stated. 

The  remark  made  in  iluell«r  v.  Nugmt, 
J84  U.  a  1,  40  L.  ed.  405,  22  Sup.  Ct.  R^ 
260,  "that  the  filing  ot  the  petition  [in 
bankruptcyl  is  a  eaveat  to  all  the  worldt 
and  in  effect  an  attachment  and  injun^ 
tion,"  was  made  in  regard  to  the  particular 
facta  in  that  case.  The  case  itself  raised 
questions  entirely  foreign  to  the  one  herein 
arising,  and  did  not  involve  any  inquiry 
Into  the  title  of  a  trustee  In  bankrupti^ 
as  between  himself  and  the  bankrupt,  un- 
der such  facts  as  are  above  stated.  Thn 
dispute  in  the  Uitellar  Ca*t  was  whether 
the  eourt  in  bankruptcy  had  power  to  oom- 
pel,  in  a  eununary  way,  the  surrender  ot 
money  or  other  property  of  the  bankrupt 
in  the  possession  of  the  bankrupt,  or  «f 
someone  for  him,  without  resorting  in 
a  suit  for  that  purpose.  This  court  held,  as 
stated  by  Mm  chief  Justice  in  delivering 
its  opinion:  "The  bankruptcy  court  would 
be  helpless  indeed  if  tae  bore  refusal  to 
turn  over  could  conclusively  operate  to 
drive  the  trustee  to  an  acticm  to  recover 
aa  for  an  indebtedness  or  a  conversion,  or 
to  proceedings  in  chanoary,  at  the  risk  d 
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Ue  ueompaalmentB  of  Mf,  eomplleatioii, 
ftnd  ezpuue  Intended  to  1w  avoided  hj  Um 
•impler  mathodi  o(  Ukc  bankrupt  lav."  It 
was  held  that  tbo  tnutee  waa  not  thus 
bound,  but  had  the  right,  under  the  facti 
In  that  COM,  to  proceed  under  the  banlc- 
rupt  law  itself  and  take  the  propertj'  out 
of  the  hands  of  th«  bankrupt  or  an^oe 
holding  it  for  him. 

In  this  eas^  under  the  authorltiei  al- 
ready clt«d,  the  Yoik  Mnnufacturing  Coin- 
pauj  had  the  right,  u  between  itself  and 
the  tnutee  in  bankruptcj,  to  take  the 
property  under  the  unfiled  oontraet  with 
the  bankrupt,  and  the  adjudication  in  bank- 
ruptcy did  not  operate  as  a  lieu  upon  thii 
maobinery  in  ttYOT  of  the  tnutee  aB  against 
the  York  Manufacturing  Company. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals is  rerersed  and  the  ease  remanded  to 
the  District  Courts  with  directions  to  enter 
a  decree  in  oonformit;  with  this  opinion. 


(»!  U.  8.  t03) 

AQUEDA    BEHEDIOTO    DB    LA    RAMA, 
ESTEBAK  DB  LA  RAUA. 

Ill  AppcKl— InrIadlctloii_mlew  of  d«- 
•ree  of  siipreBiti  oonrl  of  PlilllpplB« 
blutds     Ib     dlTprea     proeeedlBv— The 

icneral  rule  thst  the  FedsrsI  eonrta  have  no 
jurUdlctloQ  at  tht  sulijecta  a(  divorce  or  all- 
moa;  does  not  prwUudB  an  sppeal  to  tUe  Su- 
preme Coart  of  the  United  atatea  onder  the 
act  of  lalj  1,  1902,  CS2  SUt  at  U  Wl-ess. 
diap.  1360,  D.  S.  Comp.  Btat.  Sapp.  IMG,  p. 
IM),  I  10,  allowing  appeals  to  that  cuurt 
from  the  anpraoia  court  of  the  Pblllpplaa 
lalands  In  all  actions,  easea,  causes,  and  pro- 
ceedlnga  In  which  the  ralua  In  controTeni; 
exceeds  fZE.OOO,  to  rerlew  a  decree  of  tb  ' 
coort  reTenlog  s  decree  of  the  eonrt  ol  fii 
Instance,  Krantlni  a  divorce  to  the  wUe,  and 
awardloK  bar  a  sum  In  excess  of  that  amount 
aa  allmoDj  pendente  lite,  and  as  ber  abore 
o(  the  eoDjDgal  propett;. 
■•  AppesI — aneadana  revleivable— aolll- 
Olenoy  «C  evidence  in  divorce  pro. 
o«edIna;.^n>e  sofflelencr  of  the  evidence  on 
which  a  divorce  to  the  wife  was  reliued  la 
open  for  review  In  the  aupreme  Court  of  the 
United  Stales  on  an  appeal  from  the  ■□premo 
court  ol  the  FhlUpplne  lalnnds.  taken  under 
the  act  ol  Jal7  1.  1002,  |  10,  allowlns  such 
aweals;  to  be  iovemed  by  the  rules  appli- 
cable to  appeals  from  circuit  courta.  In  all 
cases  Id  which  the  Jurisdictional  amount  la 
Involved,  where  the  correctneae  of  tbe  de- 
ntal of  allmonT  pemfenls  I{fe  and  of  a  aepa- 
ratlon  of  (he  conjugal  prapertr  cannot  be  de- 
termined without  passing  upon  tbe  weight  at 
mxh  evldeace.  and  tbe  sppeal  was  taken 
fnun  the  whole  decree. 
S.  ETldenee— aafllcleaoy  t*  asatKln  dl> 
▼«re«,— Tbe  efldSDce  Is 


eonpanled  by  poblle  aeandal  and  dfacnwe  tl 
tbe  wUs,  aa  la  reqniied  br  the  Bpanld  lawi 
to  eostaln  a  divorce,  bj  MatlmoDy  that  ba 
abandoned  Ua  «U^  ezelndad  bw  (rou  bis 
boose,  and  tormed  opea  and  Illicit  relatlou 
wltb  three  otber  women,  wiia  bore  him  a 
tamilj  of  children. 
!■  Appeal-4«TerBal  o<  Sndlav  «f  fact.— 
Ths  fludlnx  of  the  Court  of  Drat  Instance  In 
a  divorce  proceedlnf  that  the  wife  had  not 
committed  adultery  abould  not  have  been  re- 
veraed  by  ths  enpreme  court  of  the  Philippine 
lalanda  nnlega  auch  SndlDg  was  plainly  and 
msoltestly  agstnst  the  weight  of  theevldenee, 
even  wherethera wssallterslcompllancewtUi 
the  provision  of  |  40T  of  tbe  Code  of  ClvU 
Procedure^  empowering  sacb  court  to  review 
the  evidence  In  case  tbe  exceptlog  party 
tiled  a  motion  In  the  court  of  nrat  tostanca 
for  a  new  trial  on  the  grouad  that  the  And- 
Ings  of  Bict  were  platoly  and  manlteatlj 
against  the  weight  of  evidence,  and  such  no- 
tlon  was  overruled,  and  ~ 
tskeo  to  the  rollng. 


e  sdnltery  of  the  husband  i 


[No.   102.1 

Arguei  Deoemher  5,  6, 1905.    Didded  Aprii 
t,  JDOe. 

A  FPEAL  rram  the  Supreme  Onirt  of  the 
■il  Philippine  Islands  to  review  a  Judg- 
ment which  reversed  a  decree  of  divorce  ren- 
dered by  tlio  Court  of  First  Instance  of  the 
Province  of  Iloilo,  and  directed  that  tlta 
complaint  be  dlsroiesed.  Bevened  and  r^ 
manded  for  further  proceedings. 

Statement  bj  Mr.  Justice  Bromii  O 

'This  was  a  suit  brought  in  the  conrt  of* 
first  instance  of  the  province  of  Iloilo  by  tlia 
appellant,  as  plaintiff,  against  her  hus- 
band, tbe  defendant,  for  a  judicial  sepa- 
ration or  divorce  a  menaa  et  (Aoro,  an  equal 
separation  of  the  property  of  the  conju- 
gal partncrBhlp,  for  an  allowance  to  the 
plaintiff  for  her  support  during  the  pend- 
ency of  the  action,  and  for  counsel  fees, 
costs,  and  general  relief,  upon  the  ground 
of  the  husband's  adultery  and  ths  public 
scandal  and  disgrace  thereby  brought  upon 
the  plaintiff. 

In  his  answer  defendant  alleged,  by  way 
of  recrimination,   adultery   on   the   part  of 
the  wife,  denied  the  existence  of  any  com- 
munity property,  and  prayed  (or  a  divorce 
without  alimony. 
Upon  the  trial,  tbe  court  decreed  a  dl- 
Toe  to  the  plaintiff  on  account  of  her  hu*-„ 
band's  adultery,  as  well  as  the   payments 
■of  $81,042.76,  Mexican  money,  due  ber  as* 
her  unpaid  ihare  of  the  property  belonging 
to  the  conjugal  partnership,  as  welt  as  the 
sum  of  13,200,  Mexican   money,  as  an  al- 
lowance for  her  support  since  Uie  date  upon 
which  the  action  was  instituted,  being  at 
the  rate  of  400  pesos  a  motitb  for  aigbt 


iS  ae-    months,  with  coata. 
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After  motlMt  for  ft  nmr  bU  had  tx 
mads  and  ortrroM,  daftnduit  appatdad 
tha    nprenM    oonrt,    vhloh    rvwnad    Uia 
decTM  of  th«  eoort  below,  inoorpor&tod  in 
Ita   opinion    Mrtaln    fiodlngs   of   fact,   and 
oidared  judgment  alwolut«  that  the 
'  plaint  be  diamiwed. 

Wheroupon  plaintiff  appealed  to  thU 
eouxt  under  I  10  of  tin  act  of  Julj  1,  1902, 
to  provide  a  temporary  ayil  government  in 
the  Philippine  Islauda  (32  Stat,  at  L.  691- 
696,  chap.  1309,  U.  S.  Comp.  SUt  Supp. 
1805,  p.  151),  a  cop7  of  which  section  la  given 
in  tlie  margin.t 

ileiara.  Frederic  G.  Gondert  and  How- 
ard Tliat/er  Kingsbury  for  appellant. 
No  counael  for  appellee^ 

•  *  Hr.  Jiutlee  Bmwb  dallvered  the  opin- 
ion of  Qie  court: 

Aa  Important  question  ol  juriadiction 
la  presented  l^  the  record  In  this  ease.  It 
has  been  a  long-established  rule  that  the 
courts  of  the  United  State*  have  no  ji 
diction  upon  the  subject  of  divorce,  or  for 
the  allowanoe  of  alimony,  either  as  an  orig- 
inal proceeding  in  olianeery,  or  an  inci- 
dent of  a  divorce  or  separation,  both  hj  rea- 
son of  the  fact  that  the  husband  and  wife 
eannot  nsuall;  be  citizens  of  different  states 
so  long  as  the  marriage  relation  continues 
(a  rule  which  has  l>een  somewhat  relaxed 
In  recent  cases),  and  for  the  further  resacm 
that  a  suit  for  divorce  in  itself  involves  no 
peouniaty  value.  Barb«r  v.  Barter,  21  How. 
S82,  IS  L.  ed.  EZe,  and  the  analogous  cases 
Of  Kurt»  V.  Uoffitt,  116  U.  S.  487,  29  I-  ed. 
468,  0  Sup.  Ct.  Rep.  148;  Durltam  v.  fisy- 
•nour,  161  U.  B.  235,  40  I^  ed.  682,  IS  Sup. 
Ct  Rep.  462;  and  Perrtns  ».  BlaOc,  IM  U. 

ea.  462,  41  L.  ed.  610,  17  Sup.  Ct  Rep.  79. 

S'  •  But  the  general  rule  above  atated  has 
■o  application  to  the  jurisdiction  of  the 
territorial  courts,  or  of  the  appellate  ju- 
risdiction of  this  court  over  those  courts. 
Hence,  we  held  in  Bimm*  v.  Stmm*,  176 
U.  S.  162,  44  L.  ed.  lie,  20  Sup.  Ct  Bep. 
G8,  that  an  appeal  lies  from  a  decree  of 
the  supreme  court  of  a  territory  dismiss- 
ing the  suit  of  a  husband  for  a  divorce 
and  awarding  to  a  wife  alimony  and  coun- 

u  ad  fees,  amounting  In  all  to  more  than 

•*  *t"Sec.  10.  That  the  Supreme  Court  of  the 
United  Btstea  shsll  have  Jarlsdlctlon  to  review, 
revise,  reverie,  modlTj,  or  alBrDi  the  flnal  Judg- 
ments and  decrees  of  the  supreme  court  ot  the 
Philippine  Islsnds  In  ell  actloai,  cbms,  causes, 
and  ptocecdlngi  now  pending  therein,  or  here- 
after determined  Cberebjr,  In  which  the  Con- 
stltntlan  or  snj  itstute,  treat;,  title,  rlsbt,  or 
privilege  ol  the  United  States  Is  Involved,  or  In 
causes  in  which  the  value  In  eoDtraversr  ex- 
ceeds twenty-flve  thousacd  dollsn,  or  In  which 
'   -esl  eitate  eiceedinf 


«S,000,  M  tar  aa  the  decree  fizH  the  sO- 
mony.  This  waa  aa  appeal  from  tht  aw 
preme  eourt  of  Ariiona,  and  the  eouit 
held  that  the  above  eoneide  rations  ex- 
preaaed  in  Barter  t.  Barber,  21  How.  68% 
16  L.  ed.  SZ6,  had  no  application  to  the 
appellate  jurisdiction  of  this  court  over 
the  eoorts  ol  a  territory;  that  Congresi, 
having  entire  dominion  and  sovereignty 
over  territories,  "has  full  Ic^alatlve  pow< 
er  over  all  subjects  upon  which  the  Ic^a- 
lature  of  a  state  might  Instate  within 
the  state;  and  may  at  its  discretion  la- 
trust  that  power  to  the  legislative  assem* 
bly  of  a  territory,"  citing  Cope  t.  Copt, 
137  U.  S.  682,  34  L.  ed.  832,  11  Sup.  Ct 
Rep.  222.  It  waa  further  held  that  so 
far  as  the  queetion  of  divorce  was  con- 
cerned, the  decree  could  not  be  reviewed 
by  this  court,  "both  because  that  was  a 
matter  the  value  of  which  could  not  ba 
estimated  In  money;  and  becaase  the  re- 
fusal of  the  divorce  Involved  no  matter  ot 
law,  but  mere  questions  of  fact  depend- 
ing on  the  evidence,  and  which  this  court 
is  not  authorized  to  re-ezamine."  It  waa 
further  said:  "The  decree  for  alimony  and 
counsel  fees,  although  In  one  sense  an  In- 
cident to  tiie  suit  for  divorce,  is  a  dis- 
tinct and  severable  final  judgment  In  fa> 
vor  of  the  defendant  for  a  sum  of  money 
of  a  sufficient  jurisdictional  amount  and 
is  therefore  good  ground  of  appeal."  Tha 
appeal  in   that  case  did  not  involve  the 

The  intimation  that  this  eourt  eould  not 
review  the  refusal  of  the  divorce  becaiue  it 
could  not  re-examine  questions  of  fact 
undoubtedly  thrown  out  in  view  of  the 
territorial  practice  aet  of  April  T,  1874 
(IS  Stat  at  L.  27,  chap.  80,  8  2),  providing 
tliat  "on  appeal"  (from  a  territorial  court), 
'instead  of  the  evidence  at  large,  a  state. 
ment  of  the  facts  of  the  case  in  the  nature^ 
of  a  speoial  verdict  ■"d  also  the  mlln^e 
of  the  court  on  the  admission  or'rejeo-P 
ticoi  ot  evidence,  when  excepted  to,  shall 
be  made  and  certified  by  the  court  below, 
and  transmitted  to  the  Supreme  Courl^ 
together  with  the  transcript  of  the  proceed- 
ings and  judgment  or  decree." 

Since  that  act  waa  pasted  we  have  al- 
ways   held   that   the   jurisdiction  ot   tlila 

in  value  tbe  sum  of  tweotj-Sve  thoasand  dol- 
lars, to  be  sseertatned  \>j  the  oath  of  althet 
portT  or  of  other  competent  witnesses,  la  In- 
volved OT  brought  In  qneotlon;  and  such  flaal 
Judgments  or  decrees  ma;  and  esn  be  revlewei^ 
revised,  reversed,  modlfled,  or  sfflrmed  b;  ssld 
Bupreme  Court  ot  the  United  Btstee  on  sppeal 
or  writ  ot  error  br  the  party  aggrieved,  la  tbe 
same  meaner,  under  the  ssme  regulstlons,  and 
b;  the  same  proccdnre,  sa  far  a*  aniltcsU^ 
na  ttie  llnal  Judgmeata  and  decrees  of  tbe  d^ 
cult  court*  ef  tbe  United  Btatea." 
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court  on  ui  «ppMl  from  tho  anprsma  eonrt 
of  a  territory  did  not  extend  to  •  re-ez- 
unfawthm  of  tba  fteti,  bnt  wm  limited  to 
datarmining  wbether  the  finding  of  fact  aup- 
ported  tlie  judgment,  and  to  reviewing  er- 
Ton  Id  the  admiwion  or  rejaetlon  of  tes- 
timony, when  eseeptlone  have  been  duly 
taken  to  the  aetlon  of  the  court  In  thia 
particular.  BtringfMoto  r.  Pain,  99  U.  S. 
610,  SCI  L.  ed.  42Ii  JNIort  v.  Boatman, 
111  V.  B.  see,  28  L.  od.  464,  4  Sup.  Ct. 
Bep.  432;  Idaho  d  0.  Land  Improo.  Co. 
T.  Bnadftiiry,  13£  U.  S.  609,  33  L.  ed.  433, 
10  Sup.  Ct.  Rep.  177;  Uammoth  Uin.  Co. 
T.  Salt  Lake  Foundry  i  Mach.  Co.  151  U.  U. 
44T,  38  L.  ed.  220,  14  Bup.  Ct.  Kep.  384; 
Tomng  v.  Amy,  171  U.  B.  179,  43  L.  ed. 
127,  IS  Sup.  Ct  Rep.  802. 

This  act,  however,  haa  no  application 
to  the  Philippine  Islands,  appeals  from  the 
aupreme  court  of  which  are  regulated  by 
I  10  of  the  act  of  July  I,  1B02,  wherein 
It  ia  deetared  tiiat  a]ipeals  from  the  bu- 
preme  court  of  Uie  Philippine  Islands  shall 
Axtend  to  all  actions,  caaea,  causes,  and  pro- 
eeedings  "In  which  the  value  in  contro- 
versy exceeds  936,000."  These  are  review- 
able on  appeal  or  writ  of  error  by  the  par- 
ty aggrieved,  In  the  same  manner  as  the 
final  judgmente  and  deereea  of  the  circuit 
courts  of  the  United  States.  There  ia  no 
reqniremeTit  that  the  facta  shall  be  found. 
Appeals  from  the  final  decrees  in  these 
(drenit)  oourte  eid^nd  to  an  examination 
Of  the  facts  as  well  aa  the  law.  While, 
upon  such  review,  this  court  will  generally 
accept  the  concurrent  oonclusionB  of  the 
trial  and  appellate  courta,  yet,  as  was  said 
fay  Hr.  Justice  Brewer  in  B»ser  v.  Le  Pfort, 
18B  n.  S.  114-119,  46  L.  ed.  1080-1082, 
22  Sup.  Ct  Rep.  786:  "There  has  always 
been  recognized  the  right  and  the  duty  of 
this  court  to  examine  the  record,  and  If 
it  finds  that  the  oonelosiona  are  wholly 
unwarranted  by  the  testimony.  It  will  set 
the  verdict  or  report  aaido  and  direct  a 
re-ezamination." 

In  thia  case  there  was  no  finding  «l 
taota  either  by  the  oonrt  of  first  Inatanoe, 
M  or  by  the  supreme  court  of  the  Islands, 
?  aaeept  as  they  appear  in  the  opinion.  It 
Is  doubtful  whether  this  is  a  finding  of 
facta  within  the  statute  (LeAnan  v.  Dielc- 
mm,  148  U.  &  71,  37  L.  ed.  378,  13  Sup. 
Ct  Bep.  481;  BritUh  Quten  Uin.  Co.  v. 
BaAxT  Silver  Min.  Co.  13B  U.  S.  222,  36 
L.  ed.  14T,  11  Sup.  Ct  Rep.  623;  Diolcm- 
mm  Y.  Planters'  Bank,  16  Wall.  260,  21 
L.  ad.  ZTS;  Saltomtall  v.  Birtwell,  150  U. 
&  417,  37  L.  ed.  1128,  14  Sup.  Ct  Rep. 
ICS;  8(ons  v.  United  Statu,  164  U.  B. 
380,  41  L.  ed.  477,  17  Sup.  Ct  Rep.  71), 
but,  in  any  event,  it  la  not  binding  npcu 


na  In  the  ahaaBoa  of  an  Mitlwri^  to  maka 
It 

Whila,  aa  Indioated  In  Stmna  t.  Blmm*, 
the  decree  for  slimcmy,  althou^  In  ona 
senM  an  incident  to  Uia  suit  for  divorce. 
Is  a  dietinet  and  final  judgment  for  a  sum 
fff  moD^,  and  ia  therefore  a  good  ground 
for  appeal  from  that  part  of  the  decreo, 
yet,  where  the  appeal  la  from  the  whole 
decree  (aa  In  this  ease),  or  even  from  a 
part  of  the  decree,  and  the  denial  of  ali- 
mony or  separation  of  the  conjugal  prop- 
erty depends  upon  the  evidence  which  bean 
upon  the  right  to  a  divorce  we  cannot  de- 
termine that  question  without  paaaing  upon 
the  sufficient  of  the  testimony  authoris- 
ing or  refusing  the  divorce.  An  appeal 
from  the  decree  for  alimony  or  other  prop- 
erty right  would  be  of  no  value  whatever 
unless  the  facts  oonneeted  with  the  alloi^ 
ance  or  refusal  of  suoh  right  were  open  to 
review  in  the  appellate  court  Although 
an  appeal  from  a  part  of  a  decree  does  not 
bring  up  the  part  not  appealed  from,  yet, 
if  the  whole  decree  must  be  reviewed  In 
order  to  decide  the  appeal,  such  appeal 
brings  up  the  entire  record.  Zelsey  t. 
Western,  2  N,  Y.  600;  VnUm  Tntat  Co.  ▼. 
Trumbull,  137  Dl,  15B,  27  N.  E.  24;  Walk- 
er V.  Pritohard,  121  111.  227,  12  N.  E.  836. 
The  ease  is  even  stronger  where  the  appeal 
Is  taken  from  the  whole  decree. 

The  hardship  of  denying  an  appeal  In 
this  ease,  aa  wall  aa  review  of  the  testi- 
mony upon  the  subject  of  divorce.  Is  appar- 
ent when  the  peculiar  provisions  of  the 
Philippine  Code  are  oonsldered. 

By  Article  1316:  "Persona  who  may  be 
Joined  in  matrimony  may,  before  celebrat- 
ing it,  execute  eontracta  .  .  .  Jn  tha 
absence  of  contracts  relating  to  property. 
It  shall  be  understood  that  the  marriage 
haa  been  contracted  under  the  system  of  ^ 
legal  conjugal  partnership."  jj 

•Article  1401:    To  tha  conjugal  partiiei>  • 
ship  belong: 

"1.  Property  acquired  (or  a  valuable 
conaideration  daring  the  marriage  at  tiM 
expense  of  tha  partnership  property,  wheth- 
er the  acquisition  is  made  for  the  partner- 
ship or  for  one  of  the  spouses  only, 

"Z.  That  obtained  by  the  Industry,  aal- 
aries,  or  work  of  the  spouses,  or  of  either 
of  them. 

"3.  The  (raits.  Income,  or  interest  eolleet- 
ed  or  aeemed  during  the  marriage,  coming 
from  the  partnership  property,  or  from 
that  which  belongs  to   either  one  of  tha 

ArUela  1392:  *^  virtue  of  the  oott- 
jugal  partnership  the  earnings  or  profits 
indiso'iminately  obtained  by  either  of  Uia 
spouses  during  the  marriage  shall  belong 
to  the  husb^d  and   tha  wife,  share  and 
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than  allka,  apon  tlu  dlsMlnUon  of  tha  mar- 

ArUele  1407 1  "AU  tiw  propertj  of  the 
Dutrrlage  shall  be  eonBidered  m  partnenhlp 
property  luttil  It  U  proven  that  it  betongs 
exoluBivelj  to  the  hiuband  ar  to  the  wife." 

Article  73:  "A  decree  of  divorce  shall 
produce  tiie  following  effect*:    .    .    . 

"3.  The  guilty  spouse  Bhftll  lose  all  that 
maj  have  been  givm  or  promised  bim  oi 
her  by  the  insocent  oni^  or  by  any  other 
perioD,  in  consideration  for  tha  latter; 
and  tbe  innocent  spouse  shall  keep  all  that 
he  or  she  lias  received  from  the  guilty  one, 
being  permitted  besides  to  claim  forthwith 
all   that   may   have  been   promised   by   tlie 

In  the  opinion  of  the  court  of  fint  in- 
ftanoe  It  is  stated  that  the  plaintiff  re- 
oeived  from  her  mother  2,000  pesos,  which, 
with  Interest  amounting  to  346  pesos,  must 
La  regarded  aa  the  portI<»  contributed  by 
the  wife  to  the  conjugal  partnership.  For 
the  purposes  of  Jurisdiction  it  makes  no 
difference  whether  the  amount  claimed  be 
tarmed  alimony  or  the  wife'e  share  of  the 
•onununity  property.  It  is  sufficient  that 
■ha  claimed  to  be  entitled  to  an  amount 
^axeeeding  $26,000,  and  that  the  claim  was 
H  Bot  baseless  is  shown  by  the  decree  of  the 
■  court  of  flrat  instance  •  allowing  it.  By 
the  decree  of  tlie  supreme  court  she  was 
denied  all  recovery  of  any  description,  upon 
tha  ground  of  her  adultery.  If,  upon  a  re- 
view of  the  teetimony,  it  were  found  tliat 
■he  was  not  guilty  of  adultery,  slie  would 
unqueBtionably  be  entitled  U>  one  half  of 
the  conjugal  property. 

As  g  10  of  the  Philippine  statute  above 
dted  allows  an  appeal  to  this  court  from 
"judgments  and  decrees  of  the  supreme 
court  of  the  Philippine  Islands  in  oil  ao- 
tiona,  coses,  causes,  and  proceedings 
...  in  which  the  value  in  controversy 
exceeds  twenty-five  thousand  dollars,"  we 
know  of  no  power  in  this  court  to  create 
an  exception  where  the  statute  has  made 
none.  Sucb  a  decision  would  be  a  plain 
ease   of  judicial   legislation. 

Our  conclusion  upon  this  branch  of  the 
eue  is  that  tlu  appeal  was  properly  taken, 
and  that  it  calls  for  a  re-eaatnination  of 
the  grounds  upon  which  the  petition  for 
a  separation  of  the  eonjugal  property  and 
alimony  pendente  lile  was  denied. 

£.  In  her  complaint  the  plaintiff  charge* 
abandonment  by  her  husband  without  cause, 
and  also  adultery  with  three  women,  by 
each  of  whom  he  had  children,  and  which 
resulted  in  pablic  scandal  and  the  disgrace 
of  the  plaintiff.  In  his  answer  defendant 
deniee  that  be  abandoned  the  plaintiff 
without  sufficient  cause,  and  avers  that 
*1m  ejected  her  from  bis  bouse  on  acoount 


of  indignation,"  created  by  her  adultery 
with  a  Spanish  corporal;  )m  denlea  the  va- 
rious allc^tlon*  of  adultery  charged  against 
him,  and  say*  that  even  if  they  are  tmi^ 
they  are  nothing  more  than  the  "necessary 
consequences  of  the  Indescribable  conduct 
of  the  plaintiff." 

He  parties  were  married  In  July,  1891, 
she  being  then  fourteen  years  of  age  and 
he  twenty-three,  and  lived  happily  together 
for  about  thirteen  montlis,  when  in  Augtist, 
1SB2,  a  separation  ensued. 

Upon  the  trial  the  defendant  made  no 
denial  of  his  adulteries,  but  simply  de- 
clined to  answer  any  questions  on  tha  snb- 
jaeL  His  adultery,  however,  with  thre* 
separata  woman  and  the  birU)  of  a  child  _ 
by  each  was  proven  to  the  satisfaction  of  x 
both 'Courts  below,  and  was  not  attempted? 
to  be  disproved  by  evidence  on  the  part  of 
the  defend  BO  t.  Under  the  Gpanish  law 
the  adultery  of  the  husband,  to  be  a  good 
ground  for  separation,  must  be  accompanied 
by  public  scandal  and  disgrace  of  the  wife. 
Although  there  is  do  evidenoe  that  the  hus- 
band "ejected  her  from  his  house  on  acooimt 
of  indignation,"  aa  set  up  in  hi*  answer, 
the  fact  that  he  abandoned  his  wife,  ex- 
cluded Iier  from  his  house,  and  formed 
open  and  illicit  relations  with  three  other 
women,  who  bore  him  a  family  of  children, 
is  quite  sufficient  evidenoe  that  his  adul- 
tery was  accompanied  by  public  scandal 
end  disgrace  to  the  wife. 

There  was  a  differEnee  of  opinion  b» 
tween  the  trial  court  and  the  •nprama 
court  as  to  the  adultery  of  the  plaintiff. 
This  is  the  principal  contested  faot  in  the 
case.  The  question  really  ta  whether  the 
finding  of  the  oourt  of  first  instance,  that 
the  plaintiff  had  not  oonunitted  adultery, 
was  so  manifestly  against  the  wei^t  of 
evidence  that  tlie  supreme  eourt  waa  jnati- 
Bed  in  reversing  it. 

By  i  497  of  the  Code  of  Civil  Procedare 
it  is  enacted  that  "the  supreme  court  shaD 
not  review  the  evidence  taken  in  the  oourt 
below,  nor  retry  the  question  of  fact,  ex- 
cept, ...  3.  If  the  excepting  par^ 
filed  a  motion  in  the  court  (d  first  innt»n«a 
for  a  new  trial,  upon  the  ground  that  the 
finding*  of  foot  «ere  piamly  and  mamifttt- 
ly  agoiMst  the  wnght  of  eowfenof,  and  the 
judge  overruled  said  motion,  and  due  ex- 
ception was  taken  to  his  overruling  the 
same,  tha  supreme  eourt  may  review  the 
evidence,"  eto. 

The  defendant  did  move  for  a  new  trial 
in  the  court  of  first  Instance,  on  the  ground 
that  the  "conclusions  which  in  ssid  deci- 
sion have  been  deducted  from  the  facta  are 
oontradictory  to  what  the  evidanee  filed  in 
this  case  have  shown." 

This  ia  not  a  literal  oompUanoe  with  I 
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497,  ftbore  dted,  u  It  U  not  itftted  that 
tlio  findings  of  f&ct  an  plainly  and  mani- 
featl;  sgaiiut  tbe  veigbt  of  the  evidence. 
It  Menu  rather  to  fall  withm  tbe  terms  ol 
^1  I4S  of  the  Code  of  Civil  Procedure,  b; 
*•  the  terms  of  which  the  court  of  Srst  In- 
■  stance  may,  at>  any  time  during  the  term 
at  which  the  action  has  been  tried,  set 
aside  the  judgment  and  grant  a  new  tiia! 
on  tbe  ground  that  "the  evidence  was  In- 
sufficient to  justify  the  decision,  or  that 
it  is  against  the  law."  But  in  this  con- 
neetion  !t  ia  also  provided  by  B  140  that 
the  "orermling  or  granting  of  a  motion 
for  a  new  trial  shall  not  be  a  ground  of 
ttueptjon,  but  shall  be  deemed  to  have 
baen  an  act  of  discretion  on  the  part  of 
the  judge." 

Defendant  also  prepared  »  bfU  of  excep- 
tions containing  the  evidence  upon  which 
the  hearing  was  had  in  the  anprema  oourt. 
Under  the  eiranmstanoes,  and  waiving 
the  question  whether  there  was  such  a  mo- 
tion for  a  new  trial  aa  is  contemplated  by 
i  497,  we  are  of  the  opinion  that  the  judg- 
ment of  the  court  of  first  instance  should 
vot  have  been  reversed,  unless  the  findings 
of  that  court  were  plainly  and  manifestly 
•gainst  the  weight  of  tbe  evidence. 

The  adultery  charged  upon  the  plaintiff 
b  said  to  have  been  committed  with  one 
Corporal  Zabal  of  the  civil  guard  at  Tali- 
■ay,  where  the  parties  then  lived.  The 
prindpal  testimony  establishing  that  fact 
li  that  of  Apoionia  Aurelio,  a  oonfidentiai 
■errant,  who  swears  she  entered  the  serv- 
ioes  of  the  plaintiff  in  ISSl.  that  the  oor- 
|>oral  used  to  fiequmt  the  plaintiff's  house 
during  the  absence  of  the  husband,  who 
was  wont  to  leave  home  to  inspect  bis 
haciendas;  that  plaintiff  habitually  visited 
the  qnartere  of  Om  dvil  guard  for  the  pur- 
poee  of  meeting  Zobal,  and  that  Zabal  was 
nitn  in  tin  habit  of  going  to  the  plaintiff's 
bouse  at  ten  o'ctoek  at  night  and  remaining 
nntU  morning  J  OmX  defendant  became  ac- 
quainted with  these  facts  from  a  letter 
written  by  plaintift  to  be  sent  to  Zaba) 
at  the  qnartera  of  the  dvll  guard,  but  pur- 
loined by  the  witness  and  given  to  defend- 
ant. This  letter,  which,  upon  the  theory 
of  the  defendant,  would  have  furnished 
«ondu*ivo  evidence  of  the  plaintiff's  adul- 
toiy,  was  destroyed.  Tbo  letter,  if  written 
at  all,  wee  written  in  Uay,  yet  her  hus- 
band oontinued  to  live  with  her  until  Au- 
gust, when  he  carried  her  to  her  parents 
H  in  the  town  of  Valiadolid,  apparently  for 
^  a  visit,  eohahited  with  her  there,*and  thea 
abandoned  her.  Hta  version  is  that  be 
took  her  to  her  mother  on  the  same  or  tbe 
next  day  after  he  discovered  the  letter,  and 
that  he  did  not  cohabit  with  her  tberi>. 
althongh  be  ooeupied  the  same  room,  in 


whieh  there  wM  bnt  ons  bed.  Little  n- 
liance  was  pieced  upon  the  testimony  of 
Apoionia  try  either  of  the  courts  below, 
as  it  appeared  that  she  did  not  enter  the 
serriee  of  the  plaintiff  until  the  year  1893, 
after  the  couple  had  separated,  and  that 
she  was  than  sent  by  the  husband  to  the 
wife  as  a  servant-  She  also  told  a  most 
Improbable  story  of  always  sleeping  in  the 
room  ol  tbe  plaintiff  dning  her  husband's 
absence,  and  even  while  the  corporal  was 
there.  The  court  of  first  instance  found 
that  the  attitude  of  the  witness  was  ap- 
parently hostile  to  the  plaintiff  by  reason 
of  the  fact  that  Apoionia  was  about  to 
marry  a  man  whom  the  plaintiff  disliked, 
and  the  plaintiff  had  punished  her. 

Upon  the  other  hand,  the  court  of  first 
Instance  did  not  hesitate  to  say  that  the 
attitude  of  the  plaintiff  during  tbe  trial 
of  tbe  ease  was  such  as  to  impiess  the 
oourt  very  favorably  in  her  behalf.  -  "Her 
entire  bearing  was  that  of  a  modeat,  retir- 
ing, self-respecting,  and  conscientious  wom- 
an." There  was  testimony  tending  to  show 
that  Apoionia  did  not  want  to  testify,  bnt 
was  given  two  packages  of  paper  mon^ 
in  order  to  induce  her  te  do  so,  and  that 
another  witness  was  also  paid  for  his  teati* 
mony.  The  testimony  of  Apoionia  i*  to 
a  certain  extent  bolstered  up  by  that  of 
three  or  four  men,  whose  Intelligence  was 
evidently  of  such  a  low  order  that  they 
can  scarcely  deserve  to  be  called  corrobo- 
rating witnesses.  The  judge  o(  the  oourt 
came  to  the  conclusion  that  "the  tesU- 
mony  of  this  woman  b  too  uncertain  and  too 
suspicious  to  justify  any  court  In  declar- 
ing the  plaintiff  guilt;  of  adultery,  es- 
pecially when  the  wortblegenesa  and  the 
dubious  diaracter  of  the  testimony  of  the 
other  witnesses  for  the  defendant  on  thli 
subject  increase  the  probability  of  the  ex- 
istence of  something  in  the  nature  of  « 
eonspirocy  to  destroy  the  case  of  the  plain- 
tiff, and  to  support  that  of  the  defendant 
in  the  present  adion."  ^ 

As  already  stated,  these  parties  were  .* 
married  in  July,  lS01,'the  plaintiff  then? 
being  but  fourteen  years  of  age.  The  in- 
trigue with  Zabal,  if  it  occurred  at  all, 
took  place  within  thirteen  months  there- 
after, aa  the  parties  separated  in  August, 
1692.  Hie  story  that  a  bride  of  fourteen, 
happily  married,  and  living  in  oomlort, 
if  not  in  luxury,  should  immediately  after 
her  marriage  enter  into  liaison  with  a  com- 
mon soldier,  should  receive  him  at  ber 
house  in  the  presence  of  her  servants,  with- 
out an  attempt  at  concealment,  spend  tbe 
night  with  him  with  her  oonfidentiai  maid 
apparently  sleeping  in  the  same  room, 
should  openly  visit  his  quarters  at  nighty 
taking  her  maid  with  ber,  is  so  improbable 
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that  ft  ibOQld  onlr  ba  MMptad  npos  «ri- 
dfliM*  Icftving  no  othtr  le^thtuita  eoneln- 
^n  to  be  dr>wn  from  It  ezeept  tlut  of 
«dulteiy.  The  infemiM  thkt  thli  tMtl- 
mony  Wfts  fsl)Tiatt«d  wm  io  itrong  that  the 
eourti  below  were  fully  juatlfled  In  diare- 
gftrding  iL  The  eonit  of  Bnt  instanoe  dU- 
earded  It  entirely.  The  npranie  court 
evidently  pUocd  no  leliance  upon  It,  but 
found  eoncluafve  srid^ce  of  adultety  In  « 
letter  written  In  Mkioh,  1S90,  by  the  plain- 
tiff to  her  haaband. 
me  letter,  which  waa  written  aeren  yean 
*■  after  theiraeparatioii,is  print«dintbeniar- 
?gtn.t  We  do  not  regard  itaabyany.mean* 
eondnsiTo.  While  it  is  perhaps  luaoeptible 
of  the  eonHtmctioa  put  upon  it  by  the  hoe- 
band,  it  Is  entirely  coniistent  wiUi  the  the- 
ory that  she  had  been  abandoned  by  her  hus- 
band without  cause,  waa  left  in  a  desper- 
ata  state  of  mind,  waa  anzions  to  regain 
hi*  faTor,  and  to  make  any  saoriflee  to  In- 
duce him  to  take  her  b»A  and  resume  theit 
former  relations.  Bhe  hints  at  no  mtscondnet 
of  her  own,  but  Intimates  that  he  b  di»- 
gnsted  with  bcT,  and  for  Just  reason, — for 
bsTing  claimed  her  peuslon.  Sbe  aay*  that 
when  he  went  to  Spain  her  pain  was  unbear- 
able, that  she  had  become  completdy  des- 
perate, and  waa  advised  to  demand  her  pen- 
sion because  of  the  fact  that  ha  was  going  to 
reaide  abroad  permanently,  and  she  finally 
oommeneed  proceedings  in  view  of  her  dea- 
perata  situation.  Bo  far  from  coafessfiig 
■dultery,  she  aaya  that  if  those  who  wished 
bar  ill  "have  told  you  more,  they  have  made 
Wk  mistake,   for  the   truth  about  my  com- 


portment la  that  It  eumot  ba  eompIalBed 
of."  that  ia  nothing  lodleatlng  that  after 
their  separation  bar  conduct  had  not  baaa 
irreproadiabla. 

The  paragraph  much  relied  upon  Is  aa 
follows :  "I  keep  yet  on  my  face  the  ahama 
of  what  has  happened,  notwithstanding  that 
it  has  been  already  many  yean  sinoe  we  h 
parted.  *  nierefore,  my  husband,  forgive* 
ma;  erase  what  has  happened;  remember 
me  for  God's  lore;  behold  our  dark  fate.  In 
you  I  trust  my  future."  This  la  by  no 
means  necessarily  a  confession  of  guilt. 

The  letter  ia  that  «f  a  bFOkeu.heart«d 
woman,  who  Is  willing  to  make  any  sacri- 
floe  necessary  to  ba  restored  to  her  hus- 
band'a  favor,  and  to  aubmit  to  any  humilia- 
tion necessary  to  regain  his  alTection.  She 
makes  no  confession  ol  aduIUry,  points  to 
ber  "oomportment"  alnca  their  aeparatioB 
as  showing  nothing  that  could  be  eoo- 
plained  of,  but  In  ber  frequent  tapetltlon 
of  the  claim  she  had  made  for  her  pension 
points  to  that  aa  the  source  of  her  boa- 
band's  disgust.  Bearing  in  mind  Otat  her 
husband  had  seduced  her  when  aha  was  only 
thirt«en  years  of  age,  and  that  since  their 
separation,  and  for  nearly  a  decade,  he  bad 
not  only  repudiated  her,  but  had  maia- 
talned  unlawful  relationa  with  ^at  least 
three  other  women,  all  of  whom  had  borne 
him  eblldrai,  wb  think  that,  am  U  tw* 
constructions  ware  poadUe^  the  court  «f 
first  instance  waa  ligfat  in  putting  that  eon- 
ftructlon  upon  the  letter  which  was  moat 
favorable  to  th*  plalntlS. 

We  have  leaohad  the  emelualon  that 
there  la  no  auob  prepondaranea  of  avidmea 


"  •tThe  letter  of  Usrdi  «,  1809,  addressed  bj 
the  plslntis  to  tbe  detendaet  resdi  si  fotlowi: 

"Vt  respected  aod  nnforcstable  Estebsn ; 

"Pardon  Uiat  I  dlstnib  Tonr  tranqollllly 
■.,  that  Id  the  midst  at  a  profound  ssntlmsnt 
that  afflicts  me  I  And  eansolatlon  for  toy  pro- 
found grteC  In  sddresslDS  the  man  wbo  loved 
■us  la  Cbs  time  of  mj  Eood  fortune,  snd  who 
led  me  to  the  alter  befors  the  aria  o(  the  bdnc 
wbom  we  moat  tote,  Qod.  Remember  m« ;  In 
tall  a  drop  ot  compassion  from  jour  eonl ; 
look  at  me  back  asain  with  joor  cheerfn]  erss 
at  the  woman  who  ts  watching  tor  jaa.  I 
know  we]]  tbst  you  are  veir  dlsfustad  with 
na,  and  tor  joat  reason, — lor  havlnc  ctatmed 
BV  pension.  Ba  calm,  qnlet  roarselt,  reflect 
a  moment  (oi  mj  sltoatlon,  which  I  will  explain 

When  TOO  went  to  Bniop^  mother  went  to 
D  explain  oar  attnatlon  to  rou,  and 
1  that  It  had  DDtblBE  t»  do  with 
fon.  Bhe  Insulted  roo,  Bstaban ;  jron  had  rea- 
aoB  to  ba  offended. 

"Now,  regardlnc  nj  having  denandld  taj 
pt""!™,  7on  are  also  la  the  ilfbt  but  pardon 
Bj  tmpndeDos  In  stating  what  I  have  to  sa; : 

"I  swear  to  jrou,  O.,  and  call  Ood  to  wltneas 
Oat  when  jpoo  went  to  Bpsln.  taj  pain 
bearable  thinking  ot  ssy  (ata) 


wrote  and  advised  ms  to  demand  m;  pension 
In  view  ot  the  tact  tbst  jon  wers  going  to  re- 
side pennsuDd;  In  Bpaln ;  thsn  I  Anally  did 
commenca  ptoeaadlng*  In  view  at  ny  dssperata 
situation,  and  nothing  further  eama  at  the  mat- 
ter  during  yonr  abeence. 

"It  the  Laesons,  who  wish  me  III,  have  told 
7DD  more^  ther  bars  made  a  mlstsks,  for  tba 
Crath  about  nj  eomportmmt  la  that  It  cannot 
ba  complained  of;  jon  can  seenn 


here  la  TaUadoIld. 

"I  keep  ftt  on  my  face  the  shams  at  what 
has  happened,  notwithstanding  thst  It  has 
been  alreadr  many  years  since  we  parted. 
Therefore,  Dy  bnabaiid,  forgive  me;  erase 
what  has  happmed,  remsmbsi  me  tor  Qod'a 
love ;  behold  our  dark  fata     Id  yon  I  trust  ay 

"B.,  I  have  heard  that  yon  bavs  had  soma 
mlsfortnnee.  I  send  my  sympathy,  althongk 
I  am  unworthy  ot  your  pcesence. 

"T  also  lesm  from  Uodeeto  that  yoo  do  no( 
wish  to  have  my  pension  aent  Do  aa  rev 
wish. 

'Oood-by,  B.,  take  good  care  at  yonrselt  aa4 

t  Q.   B. 


UignzeaoyCOOgIC 


IMS. 


ffi)TnSTON  *  T.  a  E.  00.  T.  UATB8. 


fai  fftTor  of  tha  theory  of  pUintlff'a  guilt 
H  authorized  the  caprema  court  to  set 
mMb  the  eonoliiiioiii  of  ths  court  below 
upon  tha  giouud  that  thess  flndiugB  were 
plainly  and  manitutly  a^nst  the  weight 
•f  the  eridenoe,  Id  this  aonoectioii  it  Ib 
proper  to  twar  in  mind  that  the  trial  Judge 
had  all  these  wltoeaaet  before  him,  and 
doubtlen  formed  his  coneliulona  largely 
from  their  appearance  on  tb«  stand,  theii 
manner  of  giving  testimony  and  their  ap- 
parent eredibili^.  Under  the  tdnam- 
staneea  ne  think  the  supTeme  court  ehoald 
baTe  affirmed,  rather  than  reversed,  the 
action  of  the  lower  oourL 

While  the  right  of  the  plaintiff  to  her 
proportion  of  the  conjugal  property,  to 
alimony  pending  euit,  and  to  other  allow- 
•  aneaa  elalmed,  ie  the  haals  of  out  Jurisdic- 
tion, tha  decree  of  the  aupTeme  court  in 
dlsinlsaing  plaintiff's  petition  renders  it 
mmeeessaiy  to  review  the  action  of  the 
eonrt  of  first  instance  In  fixing  the  amount 
Stliat  it  held  plaintiff  was  antitied  to  re- 
"•orer.  *We  are  therefore  of  opinion  that 
fiie  decree  of  the  suprema  oourt  dismissing 
the  petition  must  be  reversed,  and  tha  cause 
remanded  to  that  court  for  further  prooeed- 
Inga  not  inconsistent  with  this  opinion. 

Ur.  Justlee  WUt^  Mr.  JnsUoe  Peek- 
fcaas,  Mr.  Justice  Hol^ea,  and  Mr.  Jus- 
tiea  Hmr  dissented  upon  Um  ^neetioa  of 
JuJadictiiHi. 

(ioi  V.  a.  tn) 

HOUSTON   k   TEXAS    CENTaAL   BAIL- 
BOAD  OOUPANT  at  aL,  Flffa.  i»  Brr. 


amrrlMt^  tmtr  tm  farmlak 
applied  to  IntarsUta  sblmants,  tbt  provt- 
Mod  of  Tex.  Bev.  Btat.  arts.  MVT-4S00,  as 
amended  b7  Acts  IBM,  p.  67,  which  penalises 
tht  failure  ot  a  rallwa;  companT  to  fnralsb 
cars  to  a  shipper  wltbln  a  eertalo  Dumber  of 
days  an«r  tbe  latter'a  regnlsltlon  In  writlni 
IB  the  sum  at  |ze  per  ds;  for  m^  car  not 
sa  fumlshtd.  and  admits  of  no  axcosa  ex. 
"sirlksa   or  othar 


elaHon  et  iBterstate  e 


■Mrffvd  and  anbiaitlad  Uanh  8,  1909.    Da- 
Mtd   April  Z,   1900. 

IN   ERROR   to   the   Court  of   QtII   Ap- 
peals  in   and   for  the  Third   Supreme 
Judicial  District  of  the  SUt«  of  Tezaa  to 


reTlew  a  Judgment  wUdi  afllrmed  a  Jndp 
ment  of  the  District  Court  of  Uano  County 
in  that  atate,  enforcing  the  statutory  penal- 
ty for  a  carrier's  failure  to  furnish  can  to 
a  shipper  within  the  time  limited  after  the 
■attar's  requisition  In  writing.  Aeoeraeil  and 
remanded  for  further  proceedings. 

See  aama  case  below,  3S  Tex.  Civ.  App. 
606,  B3  S.  W.  63 ;  on  rehearing,  36  Tex.  Qv. 

App.  SOS,  as  8.  W.  SC. 

Statament  by  Mr.  Juatice  Brewat 

This  was  an  action  b^un  by  Mayea  in  tha 
district  eonrt  of  Llano  conn^,  Texa^ 
against  the  Houston  k  Texas  Central  Ball- 
road  Company  to  recover  a  penalty  of  M75,  ^ 
by  reason  of  defendant's  failure  to  furnish  R 
seventeen  stock  ears,  applied  for  In'writing* 
by  the  plaintiff  under  the  provisions  of 
certain  statutes  of  Texas  hereinafter  re- 
ferred to,  for  the  purpoae  of  shipping  plain- 
tiff's cattle  from  Llano,  Texaa,  to  Red  Rock, 
Oklahoma,  and  for  damages  occasioned  by 
defendant's  negligence. 

Ilia  petitioner  allied  that  the  defendant 
company  foTDied  with  two  other  railroad 
compania  a  oontinuooe  line  from  Llano  to 
Sad  Rocl^  and  were  engaged  as  common 
carriers  In  the  business  of  shipping  lira 
stock  and  other  freight;  that  on  April  9, 
1903,  plaintiff,  being  the  owner  of  six  hun- 
dred and  twenty-five  head  of  cattle,  made 
application  In  writing  to  the  local  agent  ol 
the  road  for  aeventeen  stock  ears,  to  be  da> 
livned  on  April  SO,  and  deposited  with  tha 
agent  one  fourth  of  tha  freight  on  tbs  sam^ 
namely,  9268.82,  promising  to  pay  the  r*- 
matnder  on  damand,  and  that  he  aftorwarda 
paid  the  aame;  that  upon  the  day  named, 
April  20,  he  had  cattle  auffldent  to  load 
the  oars,  delivered  them  to  the  defendant 
at  ita  stock  pens  at  Llano  for  shipment,  but 
the  defendant  tailed  to  furnish  the  cars, 
and  did  not  furnish  the  same  until  the 
afternoon  of  the  Slat  April,  1903. 

The  trial  reaulted  in  a  judgment  In  f^ 
nir  of  the  plaintiff  for  (426  penally  for  de- 
lay, and  9600  damages  to  the  stock  while  in 
the  pens  at  Llano.  This  Judgment  was  af- 
firmed by  tbe  oourt  of  dvU  appeals,  and  an 
application  for  a  writ  of  error  to  the  su- 
preme court  of  the  atate  was  overruled. 

Utnrt.    Maxwell    Evarta,    Jamm    L, 

BaJc«r,  Boiert  B.  Lovett,  and  OordoN  V. 
BhoIi  for  plaintiffs  in  error. 

Jfasars,  T.  W.  Oracerr  and  JfoLaoN  4 
Bptar*  lot  defendant  In  arror. 

R 

*Mr.  Jnattca  Brawa  daliTsred  the  opls-*^ 
Ion  of  the  court; 

This  case  Involvea  the  conatltntioBall^ 
of  certain  articles  of  the  Revised  Statntaa  ot 


oy  Google 


26  BDPBZUB  OOUBT  HBFOKTEB. 


Oct.  Tmc, 


•  Tezaa,  att  forth  in  the  nwrgin.t  the< 
tcrial  requirement  of  which  Is  that  when 
the  shipper  of  freight  shall  maice  a  requisi- 
tion in  writing  for  a  number  of  oars  to  befur- 
nlshed  at  an;  point  iiidicat«d  within  a  cer- 
tain number  of  days  from  the  receipt  o(  th« 
application,  and  shall  deposit  one  fourth 
of  the  freight  with  the  agent  of  the  oom- 
pauy,  the  company  failing  to  fumiab  them 
shall  forfeit  $25  per  day  for  each  car  failed 
to  be  furnished,  the  only  proviso  being  that 
the  law  "shall  not  apply  in  eases  of  strikes 
or  other  public  calamity." 

The  defense  was  that  this  statute  was 
applicable  to  demands  made  for  cars  to  be 
•ent  out  of  the  state  and  to  be  used  in  in- 
terstate oommeroe;  and  aa  the  shipment 
waa  intended  for  Oklahoma,  the  act  did  not 

« ■PP'f'    '^^   ^B   defendant   was   not  liable. 

R  The    quBstion    is    whether    the   statute,   ap- 

•  plied,  as  it  is,*by  the  Texas  oourt,  to  inter- 
state shipments,  is  an  infringement  upon 
the  power  of  Congress  to  r^ulate  inter- 
state eommeroe. 

That,  notwithstanding  the  exdusiTa  na- 
ture of  this  power,  the  states  may,  in  the 
axercise  of  their  police  power,  make  rea- 
sonable rules  with  regard  to  the  methods  of 
earrying  on  interstate  business,  the  pre- 
Mutions  that  shall  be  used  to  avoid  danger, 
the  facilities  for  the  comfort  of  passengers 
o  and  the  safety  of  freight  carried,  and,  to  a 

?  "fArt.  4487.  When  the  owner,  managir,  or 
Alpper  of  snr  freight  of  bdj  kind  shall  make 
application  in  wrltlnx  to  snr  saperlntecdtnt, 
atent,  or  person  In  eliarce  of  truuportatloo, 
to  snf  railway  company,  reeelTer,  or  tmstce 
operating  s  line  at  rallwsr  at  tbe  point  the 
nn  are  desired  upon  which  to  ship  snj 
fr^ht  It  shall  be  the  dotr  of  sncb  railway 
eompanr,  recelTcr,  tmitee.  or  other  parson  In 
ebarie  thereof  to  supplj  the  nember  of  can 
BO  required.  St  the  point  Indicated  In  the  ap- 
pllcatloD,  wlthlD  a  reasonsUe  time  thereafter. 
not  to  eieeed  sli  day*  from  the  receipt  of  inch 
application,  and  iball  supply  aucb  cars  to  tbe 
penona  ao  applrlng  therefor,  In  the  ordar  In 
which  sach  applications  are  made,  wlthont 
flTlng  preference  to  say  person ;  prorldcd.  If 
tbe  application  be  for  ten  cara  or  less,  tbe 
sBlpe  shall  be  fnrnlabed  In  three  days;  and 
provided  further,  that  If  the  application  be  for 
fifty  cars  or  more,  Che  rsllwny  company  may 
hsT*  ten  fell  dsys  in  which  to  sopply  the  ears. 
(As  sacnded  by  the  act  of  ISSS,  page  «T.) 

"Art  1498.  Said  application  shall  state  the 
■nmber  ol  cars  desired,  the  place  at  which 
they  are  desired,  and  the  time  they  are  de- 
fied: prortded,  tbat  tiM  place  designated 
^■U  be  at  some  etatlon  or  switeb  on  tbe  rall- 

•Ait.  4499.    When  cars  sra  applied  for  nn- 

ta'  ns  proTlalonB  of  thb>  chapter,  If  they  are 

^^^   -      ■•   •    Q^  railway    company    so   fall- 

lem  Bball  forfeit  to  the  party 

lylDg  tor   them   the  suui   of 

h  car  (ailed  to  be  fnrnlahed, 

I   any    court   of   competent 


'  certain  extent,  the  stations  at  wMoh  sto^ 
pages  Bhall  be  made,  is  setUed  by  repeated 
decisions  of  this  court.  Of  course,  rack 
rules  are  inoperative  !f  conSicting  with  reg- 
ulations upon  the  same  subject  enacted  I9 
'Congress,  and  can  be  supported  only  wbea 
consistent  with  the  genetU  requirement 
that  Interstate  commerce  shall  be  free  and 
unobstructed,  and  not  amounting  to  a  r^ 
ulation  of  such  commerce.  Am  tbe  power  to 
build  and  operate  railways,  and  to  acquire 
land  by  condemnation,  usually  resta  upon 
state  author!^,  the  legislatures  may  annex 
such  conditions  a*  they  please  with  regard 
to  {nlmetate  transportation,  and  audi  other 
rules  r^arding  ififerstate  commerce  aa  are 
not  Inconsistent  with  the  general  right  of 
such  eommeroe  to  be  free  and  unobstructeiL 

The  exact  limit  of  lawful  legislation  up-  . 
on  thie  subject  oanno^  in  the  nature  of 
things,  be  defined.  It  oau  only  be  illna- 
trated  from  dedded  casea,  by  applying  tbe 
principles  tberciu  enunciated,  determining 
from  these  whether.  In  the  particular  caast 
the  rule  be  reasonable  or  otherwise. 

That  states  may  not  burden  instromenta 
of  interstate  commerce,  whether  railways  or 
telegraphs,  by  taxation,  by  foibidding  the  in- 
troduetion  into  tbe  state  of  articles  of 
commerce  generally  recogmzed  as  lawfol, 
or  by  prohibiting  their  sale  after  introduo- 
tion,  tiBS  been  so  frequently  settled  that  a 

Jorlsdlctlon.  and  all  actnal  damifee  sneh  sp- 
pllcant  may  anataln. 

"Art.  4D00.  Bach  appllcaut  diall,  at  tbe 
time  of  applying  for  sneh  car  or  cars,  deposit 
with  tbe  agent  of  such  company  one  fourth  of 
tbe  amount  of  tbe  fntght  charge  tor  tbe  am 
of  eocb  ears,  Dnleas  the  eald  road  aball  agtea 
to  dellTer  said  ears  without  such  deposit. 
And  SDCh  applicant  shall,  within  forty-el^t 
hours  sfter  such  car  or  cars  hsTS  been  de- 
livered and  placed  as  hereinbefore  provided, 
fully  load  the  aame,  and  upon  failure  to  do 
10  h«  ahalt  forfeit  and  pay  to  the  company 
the  snia  of  tSB  for  each  car  not  need  1  provld* 
ed,  that  where  appllcatlana  are  made  on  sever- 
al days,  all  of  which  are  Died  upon  th*  saoM 
day,  th*  applicant  shall  hare  forty-elgbt  hours 
to  load  th«  car  or  can  furnished  on  the  llist 
application,  and  the  next  fatty-el^t  boars  to 
load  tha  car  or  can  furolsbed  an  the  next 
applleatlon,  and  so  on ;  and  tha  penalty  prs- 
Bcrlbed  ahall  not  accrue  aa  to  any  ear  «r  lot 
of  cars  applied  tar  on  an;  one  day  until  tha 
period  within  which  tbey  may  be  loaded  has 
expired.  And  If  the  said  applicant  shall  not 
use  iueb  cars  so  ordered  by  him,  and  shall 
notify  the  aald  company  oc  ItB  agent,  he  abalJ 
forfeit  and  pay  to  aald  railroad  company,  la 
addition  to  the  penalty  herein  prescribed,  the 
actnat  damagea  that  such  company  may  eus- 
taln  by  tbe  lald  failure  of  the  applicant  to  osa 
■aid  cara"  (Aa  amended  by  the  act  of  ISSfl^ 
page  BT.) 

Act  4fl02  contalna  the  fallowing  proviso; 
"Tlist  tbe  provlalooB  of  this  law  ahall  not 
apply  in  cases  of  strikes  or  other  public  ttr 
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HOUSTON  *  T.  a  R.  CO.  T.  HATXB. 


(Motion  of  ftnUtoritlH  ia  mnwoMwy.  Up- 
on the  ot^r  h&nd,  tits  v&Ildi^  «f  local  lawa 
dMlgned  U>  protect  pMsengen  or  employees, 
or  persons  croMlng  the  railroad  tracks,  as 
well  ■•  otber  regulations  Intended  for  tlie 
pnblie  good,  are  generallj  reeognizod.  An 
aualyaU  of  all  the  prior  important  easi 

^upon  this  point  will  b«  found  in  the  opini< 

g  of  the  oonrt  In  Oleveland,  0.  O.  i  Bt.  L.  R. 

•  Co.  Y.'niinoit,  177  U.  8.  614,  4iIi.ed.B68, 
20  Snp.  Ct.  Rep.  722,  wherein  a  requirement 
that  express  trains  intended  only  for 
through  passengers  should  stop  at  erer^ 
eountj  seat,  when  ample  aoocnunKidations 
were  provided  bf  local  tralni,  was  held 
be  an  unreasonable  burden.  Otber  similar 
«asea  regulating  the  stoppage  of  trains  are 
IlKnoia  0.  B.  Co.  J.  lUittoit,  163  U.  8.  142, 
41  L.  ed.  107,  IS  Sup.  Ct  Sep.  1090;  Olad- 
«M  T.  Minnetota,  lae  U.  8.  427,  41  L.  ed. 
1004,  17  Sup.  Ct  Rep.  S27;Lak«  Shore  d 
jr.  B.  R.  Oo.  V.  Ohio,  173  U.  S.  286,  43  L.  ed. 
702,  19  Sup.  Ct  Rep.  409.  In  the  same  line 
4a  tiie  more  recent  oaae  of  WUoonsin,  M.  A 
P.  R.  Oo.  T.  Jacobson,  170  U.  a  287,  4S  L. 
«d.  194,  21  Sup.  Ct  Rep.  116. 

While  there  ia  much  to  be  said  In  favor  of 
laws  oompelling  raiiroada  to  fumlah  ad- 
«qnate  facilltlea  for  the  tranaportatiiHi  of 
tmth  freight  and  passengera,  and  to  regu- 
late the  general  subject  of  speed,  length, 
«Dd  freqnen<7  of  stops,  for  the  heating, 
lighting,  and  ventilation  of  paasenger  can, 
the  furnishing  of  food  and  water  to  cattle 
and  other  live  stoelc,  we  tliink  an  absolute 
requirement  that  a  railroad  shall  furnish 
a  certain  number  of  cars  at  a  specifled  day, 
rq;ardless  of  every  other  consideration  ex- 
cept etrikM  and  other  public  calamities, 
tranaoandi  the  police  power  of  the  state, 
and  amounts  to  a  burden  upon  Interstate 
-commerce.  It  makes  no  exception  in  cases 
of  a  sudden  congestion  of  trallc,  an  actual 
inability  to  furnish  cars  by  reason  of  their 
temporary  and  unavoidable  detention  in 
other  states,  or  in  other  places  within  the 
same  state.  It  malies  no  allowance  for  In- 
terference of  traffic  occasioned  by  wrecln  or 
otber  accidents  upon  the  same  or  other 
roads,  involving  a  detention  of  traffic^  the 
breaking  of  bridges,  accidental  Area,  waah- 
-outa,  or  other  unavoidable  oonMqnenoM  oi 
heavy  weather. 

A  dereliction  of  tha  road  In  this  partlou- 
lar,  which  may  have  ooourred  from  dr- 
■munatanoea  wholly  beyond  the  control  of  Ita 
offloers,  is  made  punishable  not  only  by 
.damages  actually  incurred  by  tha  ahipper 
in  tha  detention  of  hie  stodc,  but,  in  addi- 
tion thereto,  by  an  arbitrary  penal^  of  9211 
per  ear  for  each  day  of  detrition.  The  pen- 
alty which  was  aaaeaaed  In  this  ease,  though 

ilM  detention  waa  (mly  for  ona  d^,  I 


to  nearly  aa  much  aa  the  danutgea,  and 
might.  In  another  case,  amonnt  to  far  more. 
*WbUe  perhaps  tha  road  may  have  no 
right  to  complain  of  that  portion  of  tha 
■tatata  whlt^  aaanmea  to  provide  for  Ita 
own  protection,  it  la  Ulnatratlve  of  ita 
general  spirit  that,  if  tha  shipper  does  not 
fully  load  his  oars  within  for^-eight  hours 
after  their  arrival,  he  shall  forfeit  f26  fcr 
each  car,  or  If  tha  consignee  shall  fail  to  un- 
load them  within  forfy-elght  hours  after 
their  ddivery,  at  the  place  of  consignment, 
which.  In  the  case  of  Interstate  ahipmeoti^ 
would  he  In  another  state,  he  shall  also  for- 
feit 925  per  day  for  each  car  unloaded. 

In  tills  connection  the  recent  casa  of  Ce* 
iral  R.  Co.  t.  Ifurphy,  196U.  S.  194,49L 
ed.  444,  26  Sup.  Ct  Rep.  21S,  is  instructive. 
In  that  caae  we  held  that  the  imposition  by 
a  state  statute,  upon  tlie  initial  or  any  eon- 
necting  carrier,  of  the  duty  of  tracing  tha 
freight  and  informing  the  shipper,  in  writ- 
ing, when,  where,  or  how,  and  by  wUeh  eu^ 
rier,  the  freight  waa  lost,  damaged,  or  de- 
stroyed, and  of  giving  the  names  of  the  par- 
ties and  Ondi  official  position,  if  any,  hj 
whom  the  truth  of  the  bets  set  out  in 
the  Information  eonld  be  established,  la, 
when  applied  to  interatata  oommaxie,  a  vio- 
lation of  the  oommerce  clause  of  the  Federal 
Constitution;  and  an  act  of  the  legislature 
of  Georgia  imposing  such  a  dutf  on  oommcn 
carriers  was  held  void  aa  to  shipment*  nuida 
from  points  In  Georgia  to  other  atataa. 

Although  the  statute  in  queation  may 
have  been  dictated  by  a  due  regard  fcv  the 
public  interest  of  the  eattle  raisers  of  tha 
state,  and  may  have  been  intmided  merely 
to  secure  promptneaa  on  the  part  of  tlia 
railroad  eompaniea  in  providing  fadlfUea 
for  speedy  transportation,  we  think  that  in 
ita  practical  operation  it  is  likely  to  work  a 
great  injustice  to  tlie  roads,  and  to  impose 
lieavy  penalties  fbr  trivial,  unintentional, 
and  accidental  violations  of  its  provisions, 
when  no  damages  could  actually  have  i» 
suited  to  the  shippers. 

It  should  be  home  In  mind  that  the  art 
does  not  apply  to  cattle  alone,  but  to  all 
cases  "when  the  owner,  manager,  or  shippv 
of  any  /m^U  of  an]/  kind  shall  make  appli- 
cation in  writing,"  etc.  The  du^  of  the 
railroad  oompany  to  furnish  the  ears  witliln 
tha  time  limited  Is  peremptory  and  admits  m 
of  .no  ezcusea,  except  such  as  arise  from  * 
strikes  and  other  public  ealamitiea.  If,  for 
instance,  the  owner  of  a  large  quanti^  of 
cotton  should  make  a  requisition  under  the 
act  for  a  number  of  oars,  Ute  railways  oom- 
pany would  be  bound  to  furnish  thmn  upon 
the  day  named,  or  Incur  a  penalty  of  $U 
sa^  oar,  though  the  detention  of  Uia 
Mttfls  Inrrtved  no  azpenae   to  the  owiwr 
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or  nuty  eren  luiTe  ruulted  in  &  benefit  to 
him  through  a  fIm  in  On  market. 

While  railroad  companies  may  be  bound 
to  furnish  lufBeieut  care  for  their  usual  and 
ordinary  traffic,  eases  will  incTiUbly  arise 
where,  by  reason  of  an  unezpectsd  turn  in 
tbe  marlcet,  a  great  public  gathering,  or  an 
unforeseen  rash  of  travel,  a  pressure  upon 
the  road  for  tninaportation  facilities  may 
arise,  whleh  good  management  and  a  desirn 
to  fulfil  all  its  l^al  requirements  oannot 
provide  for,  and  against  which  the  statute 
In  gneetion  mokes  no  allowanee. 

Although  it  may  be  admitted  that  the 
■tatute  is  not  far  from  the  line  of  proper 
poiiM  r^ulation,  we  think  that  toffident 
ailowanoe  is  not  made  for  the  practical 
dUBoultiea  is  the  administration  of  the  law, 
uid  thal^  aa  applied  to  intentata  conunerce, 
it  transeenda  tlia  legltiniat«  powers  of  the 
legislaturs. 

rfte  judtpnmt  of  the  Court  of  Cioil  A.p- 
p«a*  it,  therafon,  rmiened,  and  the  cause 
remanded  to  that  ooort  for  turthu  prooeed- 
faggs. 

lb.  Jostles  WUta,  not  having  heard 
the  argument  took  no  part  In  the   decl- 


(SOl  V.  B.  »•) 

SLLIS  KXSHt,  Flff.  (n  Brr^ 


BOFHRONU  K.  KEEN. 


conitltate      a     eomman-taw 

purely  a  local,  ana  not  a  EMi 

and  will   Bot  tnstaln  s  writ  of  error  trem 

Iks  Bopmne  Cowt  ot  the  United  States 


'ArstMd  and  tuhmitted  Maroh  t,  S,  lOOS. 
D»oid«d  April  f ,  1906. 

IN  ERBOR  to  the  Supreme  Court  of  the 
Stats  of  Ulssouri  to  review  a  Judgment 
which  afflnuBd  a  Judgment  of  the  Circuit 
Oourt  of  Bt  Charlei  County,  in  that  state, 
In  favor  of  plaintiff  Is  an  action  of  eject- 
Bient  Dittniuod  for  want  of  jurisdiction. 
Bee  same  ease  below,  IM  Mo.  SM,  S3  B. 
W.  S8S. 

Statement  by  Mr.  Jostles  Bromi 

This  was  an  action  of  ejectment  begun 

by  Sophronia  E.  Keen  in  the  drmit  court 

of  St.  Charles  county  against  Ellis  Keen, 

to  iseoTsia  tract  «t  land  In  that  MKnntjto 


which  plaintiff  averred  she  was  lawfully 
entitled.  Iba  petition  was  in  the  usual 
form  of  a  declaration  in  ejectment,  and  tfaa 
answer  a  general  denial. 

EJi  Keen  was  the  comnKut  source  of  titlct 
plaintiff  daimizig  one  half  of  the  land, 
subject  to  the  paym«nt  of  debts,  under  f 
2638  of  the  Revised  Statutes  of  Missouri, 
upon  the  ground  that  she  was  the  widow  n 
of  BU  Keen,  who  died  in*  1901,  leaving,  as? 
plaintiff  aUq^,  no  children  capable  of  in- 
heriting. 

Defendant  claimed  to  bs  tbe  legitimate 
child  of  an  alleged  common-law  marriage  be- 
tween Eli  Keen,  a  white  man,  and  Phmfa^  m 

There  was  Judgment  below  for  the  plain- 
tiff, which  was  affirmed  by  tha  soprems 
oourt    184  Mo.  358,  83  S.  W.  S2S. 

Mr.  Dftvld  P.  Dyer  for  plaintiff  la 
error. 

Vetsrs.  Okarlss  W.  B»tws,  /oh*  r. 
MoGinmU,  and  0.  W.  WiUa»  for  ''■>*°~*"t 


Mr.  Justice  Brtitn  delivered  the  oplsiaa 
of  tha  court: 

The  court  deduced,  as  a  eoncluslon  of  law 
from  oertain  facta  found,  that  no  marriage 
at  oommon-law  had  ever  cxiated  IiiiIsiim 
Bli  Keen  and  Phcebe,  a  former  slav»  of 
Ell's  father,  and  Uiat  the  fonner  died  with- 
out leaving  any  ehild  or  children  or  other 
descendants  capable  of  Inheriting  fnon  him, 
and  hence  that  plaintiff  was  entitled  to 
recover  poasesaion  ot  an  nndividsd  half  ot 
the  lands  as  his  wife.  No  ceremonial  mar- 
riage was  daimed. 

It  is  difficult  to  see  any  btets  upon  wUck 
to  found  our  jurisdiction  of  the  case.  No 
Federal  question  appears  In  the  pleadinge 
or  In  the  testimony,  a  tranaoript  of  which 
is  eontained  In  the  record.  The  first  glim- 
mer of  one  appears  in  the  motion  for  a  new 
trial  is  the  circuit  eourt,  in  which  it  Is 
charged  that  the  Judgment  deprived  the 
defendant  of  his  property  without  due  proo- 
ess  of  law,  and  also  denied  him  the  equal 
protection  of  the  laws,  oontTary  to  the 
14th  Amendment  to  tha  Constitutioa.  But 
no  all^ation  Is  made  as  to  why  the  Judg- 
ment had  this  effect.  No  notice  was  talon 
of  the  constitutional  point  In  the  opinion  of 
the  supreme  court,  although  the  writ  <A^ 
error  from  this  court  was  allowed  by  the" 
presiding  *  Jud^.  In  the  assignment  td  ■ 
errors  filed  in  this  eourt  the  only  error 
charged  is  that,  although  tha  oourt  bdow 
found  thars  was  no  eonuaon-Uw  raarriogs 
between  Ell  Ken  and  Phcebe,  yet,  ia  ila 
spedal  flndiflga,  tt  found  nU  tha  faets  (» 
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rlag*  between  tliem,  uid  tbat  from  Uis  heta 
■o  found  tha  lur  preanmed  ■  null  and  void 
rauria^  between  *ald  BII  Keen  end  Fhcebe 
Keen,  the  Une  of  wbidi  wu  e»pabl«  of 
Inheriting,  under  the  *ta.tutee  of  Uissoiui. 
Rot.  SUt  I  £918.  No  referenoe  Is  m>d«  to 
the  Constitution  of  the  Unit«d  Statee  In 
thli  eomiection.  In  addition  to  tUi,  the 
qneetion  what  facta  eonetltnte  a  common-law 
nuurisge  is  purelj  a  local  one.  We  bare 
■earehed  the  recoil  tor  a  Federal  queation, 
bot  have  found  none.  7ke  iorit  of  *rn>r  it, 
tJitrtfore,  dtimittad. 


SUUNER  WAIXACE  ft  al 

!•  Oamrta — InrlrtlotloB  of  Federal  elr- 
•vlt  eonFt  eeee  KrlalBB  aiiAer  VmM- 
crml  lki*B_A  eaa*  arlilns  under  the  laws 
of  th«  United  States,  at  which  a  Federal 
dccDlt  conrt  hai  Jarlsdlctlon  without  reler- 
ancs  to  dlTcnltj  of  dttienillip,  la  pie- 
tCQted  bT  a  bill  fllcd  bj  the  bolder  of  a 
noQ-nriatlable  note,  tlven  br  a  national  baok 
which  altanrarda  went  Into  Tolnntarr  Uqal- 
datlon,  to  exact  In  twbalt  of  hlmacll  end 
all  other  eredlton  of  the  bank  the  atock' 
holder's  llsblUtT  Impoaed  bj  V.  B.  Bar. 
fltat  I  BlSl,  U.  B.  Comn.  Btat.  IWl,  p. 
MSS,  which,  under  the  act  of  June  SO,  IBTS 
(IB  But.  at  L  68,  chap.  IM.  V.  B.  Conp. 
Btat.  1901.  p.  8606),  |  2,  mn  be  enforced  b; 
a  bill  In  tha  nature  of  a  Fredlton'  bill  when- 
ersr  the  bank  bsi  aTalled  Itaelf  at  tha  pio- 
Tlalona  of  |  UID.*  for  Tolnntary  llqnldatloo. 
kUI—KwltUaFl- 
L  Mil  Bled  b7  tba  holder  of  a 
nM>-ne|OtUhle  aota  ilTan  br  a  national  bank 
which  afterwarda  went  into  Tolnntarr  liqui- 
dation la  not  mnltltarlou  becaoas  the  com- 
plainant seeks  br  ench  bill,  on  behalf  of 
hlmaelt  and  all  other  creditor^  the  winding 
np  of  Its  affairs,  the  determlnatlau  ot  tba 
amount  doe  on  bis  note,  tha  ascertainment  of 
all  the  creditors  and  the  amotint  of  their 
olaima,  the  sobjectlon  of  Qia  remaining  as- 
sets to  the  parment  of  those  claims,  and 
the  enforcement  of  the  statntorr  Itahlllty  of 


S.  B«wltr~Bredlt(ne>  Mil— aeeesaItT  a< 
JndswieBt  at  Iaf*_J4o  JodBmsnt  at  law 
«n  a  note  flven  bj  a  national  bank  la  pre- 
(•qnlilte  to  a  enit  hr  the  holiler,  one  object 
of  which  la  to  aobject  to  the  aatisfaetton  of 
tbs  debt  certain  property  conTared  to  the 
trustee  as  eecorltT  therefor. 

4.  WatlOBBl  feBBlcn— •toekholder'e  11a- 
UIItT— vBlld  obllKKtlens — The  notes  of 
a  national  bank,  siren  when  gmbarrasaed  by 
presalng  demanda,  in  part  eonalderatiou  of 
the  aaaumptlon  br  the  paj'ee  of  all  Ita  out* 
•tandlns  obllEatlon*;  scenred  by  a  pledge  of 
all  Its  asseta  remaining  after  turning  oret 
eaah  and  ench  bills  reeelTsble  as  the  payee 
wonld  accept  at  pBr,are  Its  valid  obllffatlraa, 
which  can  be  enforced  acalnat  Ita  atockhold- 
an  after  voluntary  liaoldatlon. 

[No.  101.] 
•U.   8.  Comp.    8C   1901,   p.  tSOl. 


8v1>miU^  MorA  8, 1908.    DeMad  April  t. 
1908. 

APPEAL  from  the  United  States  Circuit 
Court  ot  Appeals  for  the  Eighth  Qi- 
cuit  to  review  a  decree  which  affirmed  a 
decree  of  the  Clrmit  Court  for  ttie  Dl*- 
triot  of  Nebraska  in  favor  of  complainant 
in  a  eult  by  the  holder  of  a  note  given  by  k 
national  bank  to  enforoe  the  statutoi;  li». 
bility  of  ita  Btodcholders.       Aj^nned. 

See  same  ease  below,  08  C  C  A.  <l>,  lU 
Fed.  ess. 

Statement  by  Hr.  Juetfoe  Sveweri  m 

'Prior  to  Deoember  21,  1895,  the  American? 
National  Bank  and  the  Union  National 
Bank,  hereinafter  called  respectively  tba 
American  and  Union  bank,  were  each  en- 
gaged in  buainesa  in  the  oit;  of  Omaba, 
Nebraska.  During  tliat  month  the  Ameri- 
oan  bank  was  In  Buiih  azmndal  oondition 
that  It  became  neoeaeary  for  it  to  provide 
for  the  payment  of  a  large  amount  of  de- 
poaitA  on  or  about  Januaiy  1,  1890,  and, 
thougb  poBsessed  of  abundant  nominal  aa- 
•eta,  did  not  have  mlSeient  fnnda  to  Tnftr^ 
■nob  payment.  It  knew  that  a  neglect  to 
pay  would  precipitate  a  run  and  bring  on 
a  failure  of  tbe  bank.  Tbareupon,  in  order 
to  obtain  tha  money  neceasary  therefor, 
ita  officers  and  leading  stookholdera  entend 
into  negotiatlona  with  the  Union  bank  for 
the  payment  of  ita  Immediate  obligaUona, 
and  thna  enabling  it  to  eeeure  an  opportu' 
nity  to  realiia  upon  ita  aaaeta.  Aa  a  reanlt 
of  inch  negotiations  a  eontraet  was  entered 
Into  by  and  between  the  two  banka, 
through  their  boards  of  dlieetora.  By  ita 
termi  tbe  Union  bank  wa*  to  assume  tha 
payment  of  all  tbe  llaldlltiea  of  the  Ameri- 
can bank,  reeeiving  therefor  eaah  and  audi 
billa  receivable  aa  it  wa*  willing  to  accept 
at  par  and  without  recourse.  The  differenea 
between  tbe  amounta  ao  reodved  and  the 
liabilities  assumed  was  to  be  represented 
by  three  non-negotiable  promissory  notes  of 
the  American  bank,  the  payment  of  whieh 
was  to  be  aeeured  by  a  pledge  of  all  ita 
remaining  asaets  to  Thomas  L.  Kimball, 
aa  bustee.  Iliia  contract  was  carried  out. 
The  Union  bank  moved  into  and  took  pos- 
session of  the  offloea  of  tbe  American  bank. 
Upon  adjustment,  aa  above  indicated,  the 
difference  waa  found  to  be  9201,000,  for 
which  the  American  bank  exeeuted  to  tiie_ 
Union  bank  three  non-negotiable  promisaaiy  n 
•notes,  eadi  being  for  967,000,  and  payable* 
in  one,  two,  and  three  yeari,  respectively. 
In  aceordanoe  with  tbe  contract  the  remain- 
ing aaaeta  of  the  American  bamk  were  plaoed 
In  the  hands  of  the  trustee,  Thomaa  L.  Kim- 
ball, who  prooeeded  to  eolleot  them  and  ap- 
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ffy  the  proceeda  on  Vm  notM  until  hii 
death  during  the  pendens  of  this  init. 
Suhaequently  a  successor  wai  appointed, 
vho  continued  in  perfoTmanM  of  the  trust 
until  the  entry  of  the  decree.  The  execu- 
tion at  the  contract  of  December  21,  18B5, 
t^  the  president  and  cashier  of  the  American 
bank,  was  directed  by  reaolution  of  its  board 
of  directors.  On  January  11,  ISSO,  at  an 
annual  meeting  of  the  shareholders  of  that 
liank,  at  vhi<^  were  represented  1,6051 
•hares  out  of  a  totaJ  of  2,000,  a  resolution 
WM  adopted  instructing  the  directors  ta 
take  action  looking  to  the  liquidation  of  the 
banlc  On  February  26,  1896,  another  meet- 
ing of  the  shareholders  wes  held,  at  which 
1,690  iharea  were  represented,  and  a  resolu- 
tion for  Toluntaiy  liquidation  was  adapted 
by  an  affirmative  vote  of  I,B3S1  shares.  The 
Union  bank  fulfilled  its  obligations  under 
the  eontraot,  harlng  taken  up  all  the  liabili- 
ties assumed  by  it.  The  truitee  meeting 
witb  little  success  in  ooIleeUon  of  the  asset*, 
thi*  auit  waa,  after  the  first  note  had  ma- 
tared.  Instituted  in  the  eirouit  oourt  of  the 
United  SUtee  for  the  district  of  Nebraska 
by  Sumner  Wallaoe,  a  citizen  of  New  Hamp- 
shire, to  whom  the  note  bad  bean  trans- 
ferred, against  the  Union  bank,  Thomas  L. 
Kimball,  the  trustee,  the  American  bejik 
and  ita  itookholdera,  including  the  appel- 
lanta.  By  an  amended  bill  the  eomplsinant 
Bought,  on  behalf  of  himself  and  all  other 
creditors  of  the  American  bank,  the  winding 
up  of  the  affairs  of  that  bank,  the  determi- 
nation of  the  amount  due  upon  hie  note, 
the  aacertainment  of  all  the  areditors  and 
the  amounts  of  their  olalms,  the  subjection 
of  the  remaining  aaaets  to  the  payment  of 
thoea  claima,  and  the  enforcement  of  the 
liability  of  the  stockholders.  He  had  not 
reduced  the  note  to  judgment  prior  to  the 
eommeneonent  of  this  suit.  Upon  a  flnal 
gg  hearing  a  decree  was  entered  ascertaining 
gthe  amounts  due  the  oomplainant  and  the 
■  Union  lNLnk*(they  t»eing  the  only  oreditors} 
after  the  application  of  all  credits,  the 
number  of  aharea  of  etodc  held  by  each 
■harebolder  of  the  Americaii  bank,  and 
directing  a  recovery  of  t07.Z3  on  account 
of  each  share  of  stock.  This  decree  was  af- 
firmed by  the  United  States  dreult  court  of 
appeals  for  the  eighth  circuit  (08  C.  C  A. 
40,  I3S  Ted.  280),  from  whose  decision  an 
appeal  was  taken  to  this  oourt. 

JTeMra.  Weetel  W.  HannaK  and  Hoio- 
•rd  B,  SmitA  for  appellanta. 

Ifecer*.  Junea  IL  Woolwortk  and  B. 

o  B,  Ball  for  appelleea. 

P   *Ur.  Juatioe  Brewar  delivered  the  opinion 
•f  the  court: 

A  matter  of  juriadiction  is  flrat  presented. 


The  not^  which  ie  the  foundation  of  plal>> 
tiff's  suit,  is  one  made  by  the  American 
bank  to  the  Union  bank,  both  located  in  Na- 
braaka,  and,  under  the  statute,  for  the  pur- 
pose of  jurisdiction,  to  ba  considered  eiti> 
zens  of  Nebraaka.    2S  SUt.  at  L.  436,  ehap. 

866,  I  i  (u.  a  comp.  suL  igoi,  p.  ei4).H 

The  plaintiff  ia  a  dUzsn  of  New  Hampshire.  J 
Ha  could  not>raaintain  an  action  against  the* 
maker  of  the  note,  although  a  citizen  of  a 
state  other  than  that  of  the  maker  aad 
payees  26  SUL  at  L.  434,  chap.  306,  |  L 
But  if  diverse  dtlzeuship  waa  the  aola 
basis  of  the  juriadiclioTi  of  the  drcuit 
court,  the  decision  of  the  court  of  appeala 
would  be  final  and  there  would  be  no  appeal 
to  this  court.  20  Stat  at  L.  828,  ehap^ 
51T,  I  0  (U.  S.  Comp.  SUt.  1901,  p.  649). 
But  the  Jurisdietion  of  the  circuit  court  waa 
not  invoked  on  the  ground  of  diverse  dti< 
zenahip, — at  least,  not  on  that  alone,  n* 
ease  presented  waa  one  arising  under  the 
lawa  of  the  United  States.  It  was  a  auU 
to  anforoe  a  special  right  given  by  thoae 
lawa.  Section  6220,  Ser.  SUt.  (U-  S.  Comp. 
SUt.  1901,  p.  3603),  reads:  "Any  [national 
banking}  assodatiou  may  go  into  liquida- 
tion and  be  dosed  by  the  vote  of  its  shar^ 
holders   owning  two   thirds   of   iU   sto<^'' 

By  I  6151,  Rev.  SUt  (U.  S.  Comp.  SUt 
1901,  p.  3406),  atoekholders  in  national 
banks  are  made  liable  for  "all  eontraets^ 
debts,  and  engagements  of  such  aasodation, 
to  the  extent  of  the  amount  of  their  stodt 
therein,  at  the  par  value  thereof,  in  addi- 
tion to  t^e  amount  Invested  in  such  diarea.* 
Section  2  of  the  act  of  June  30,  1870  |l» 
SUt  at  L.  03,  chap.  ISO,  U.  S.  C<mi^.  Stat. 
1901,  p.  3609),  is  as  follows: 

"Siee.  2.  "niat  when  any  national  banking 
assodatiou  shall  have  gone  into  liquidation 
under  the  provisions  of  section  five  thousand 
two  bundred  and  twenty  of  said  itatutes, 
the  Individual  liability  of  the  shareboldera 
provided  for  by  section  fltty-one  hundred  and 
fifty-one  of  said  aUtutas  may  he  oiforced 
by  aaj'  creditor  of  8ud>  association,  by  bill 
in  equity  in  tbe  nature  of  a  creditor's  tail, 
brought  by  such  creditor  on  behalf  of  himsdf 
and  of  all  other  creditors  of  the  association, 
against  the  sbarebolders  thereof,  in  any 
court  of  the  United  SUtes  having  or^n^ 
juris^etion  in  equity  for  the  district  In 
which  such  aasociatiou  may  have  been  It^ 
cated  or  esUbliahed." 

More  than  two  tiiirda  of  the  stock  voted, 
on  February  iS,  18S0,  for  a  voluntary 
liquidation,  and  on  April  2T,  1806,  thia 
Comptroller  of  the  Currency  formally  ap- 
proved the  liquidation  and  notified  tba 
cashier  of  the  American  bank  to  that  effect  g| 

In  proceeding,  therefore,  by  this  suit  toJ[ 
enforce,  in  behaIt*of  himself  and  all  other* 
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cndltoii  of  the  AiiMrfeaii  bnnk,  the  utim 
UftbUi^  [mpooed  hj  Sot.  Stat  I  6IS1,  ». 
cau  was  preeanted  kriiing  under  the  laws 
of  the  United  States,  and  of  which,  iade- 
pcndently  of  the  matter  of  diverse  citi- 
■enahip,  the  circuit  oourt  bad  jurisdiotion. 
The  bill  is  not  moltifarioiu.  rrhe  two 
■objects  at  applying  the  aaaeta  of  the  bank 
and  enforcing  the  liabilftj  of  the  stockhold- 
ers, however  otherwise  distlnot,  are  bj  the 
■tatnte  mads  oonnected  parts  of  the  whole 
aeries  of  transactions  whiob  eonstltate  the 
liquidation  of  the  affairs  of  the  bank." 
Bichmond  v.  Irons,  1£1  U.  8.  27,  BO,  30  L. 
•d.  864,  671,  7  Sup.  Ct  Bep.  IBB.  798. 

It  is  suggested  that  no  judgment  had  been 
obtained  npon  the  note  prior  to  this  suit 
in  equity,  but  as  one  object  of  the  suit  was 
to  subject  to  the  satisfaction  of  the  debt 
certain  property  oonvCTed  to  a  truBt«e  as 
Mcurity  therefor,  no  Judgment  at  law  was 
■  prerequisite.  Day  t.  Watliium,  £4  How. 
SC2,  10  L.  ed.  712 ;  Gate  t.  Beauregard  ( Case 
Y.  Nam  Orleans  d  O.  R.  Oo.)  101  U.  8. 
S91.  ZB  L.  ed.  1004,  lOOS,  in  which  the  court 
■aid: 

'^nthout  pursuing  thia  subjeot  furtlur, 
H  may  be  said  that  whenever  a  creditor 
haa  a  tnut  in  his  favor,  or  a  lien  upon 
property  for  the  debt  due  him,  he  may  go 
into  equi^  without  ezliausting  legal 
processes  or  lemediaa.  Tappait  t.  ffvons, 
11  H.  H.  311:  EoU  T.  BanoToft,  30  Ala. 
JB3." 

We  eom^  then,  to  the  final  question  in  the 
ease,  and  that  is  whether  the  notes  executed 
by  the  American  bank  were  its  valid  obli- 
gations. And  in  reference  to  this  qnes- 
tiou  these  are  the  slgnifleant  facts:  The 
demands  against  the  American  bank  were 
pressing.  IX  had  not  the  money  with  which 
to  meet  them.  It  arranged  with  the  Union 
bank  to  advanoe  the  money  for  the  pay- 
ment of  all  ita  outstanding  obligations. 
When  the  Union  bank  paid  these  obligations 
of  the  American  bank  it  was  the  same  sa 
though  it  adraueed  money  to  that  bank  to 
pay  them.  To  relmbursa  and  secure  the 
fOnner  the  latter  bonk  tuned  over  certain 
prop«a^,  and  executed  these  notes  for  the 
balance,  seeuTing  them  by  a  pledge  of  all 

^its  other  assets,  which  were  placed  In  the 

viands  of  its  president,  as  tnutee. 

•  'All  the  stipulations  and  agreements  made 
by  the  directors  of  the  two  banks  were 
carried  out  in  good  faith;    and,  with  full 

■  knowledge  of  what  bad  been  done,  the  stock- 
holders voted  for  a  voluntary  liquidation. 
The  borrowing  of  the  mone;  by  the  Ameri- 
eaa  bank  did  not  necessarily  put  it  Into 
liquidation.  It  had  a  large  amount  of  as- 
Se  S.  C— 32. 


sbled,  after  discharging  its  obligation  to 
the  Union  bank,  to  eontinue  buaineas.  But, 
on  an  examination,  the  stockholders  felt 
that  it  was  wiser  to  stop  at  once.  But 
tuat  dedsion  did  not  at  all  impugn  tlie 
wisdom  or  bona  fides  of  the  transaction  by 
which  the  money  was  obtained  to  pay  off  the 
pressing  demands  of  the  American  bank. 
The  question,  therefore,  is,  whether  a  na- 
tional bank,  finding  Itaelt  embarrassed,  witb 
a  large  amount  of  assets,  much  in  exoaas 
of  iU  obligations,  yet  without  the  eash  to 
malM  payment  of  those  which  are  due  and 
urpnt,  can  borrow  to  meet  those  pressing 
demands.  A  very  natural  answer  is,  why 
notT  It  Is  not  borrowing  money  to  engage 
in  a  new  business.  It  simply  exehangee  ana 
creditor  for  others.  There  may  be  wis- 
dom In  oonsolidating  all  its  debts  into  the 
bands  of  one  person.  At  least  such  a  eon- 
solidation  cannot  be  pronounced  beyond  Its 
powers.  When  time  is  obtained  by  the  new 
Indebtedness  (In  this  cose  a  year)  it  gives 
the  borrowing  bank  and  its  oOloers  and 
stodtholdera  time  to  consider  and  determine 
the  wisdom  of  attempting  a  further  proaa- 
eutlon  of  bnaineas.  In  the  case  of  an  in- 
dividual it  would  be  a  legitimate  and  often 
a  wise  transaction.  It  is  not  in  terms  pro- 
hibited by  tha  national  bojiklng  act.  AM- 
Tioh  V.  OAcmtooZ  Vat.  Ban3t,  178  U.  S.  SIS, 
44  L.  od.  611,  20  Sup.  CL  Rep.  468.  la  very 
clearly  in  poinL  The  opinion  in  that  case 
ia  quite  lengthy  and  oonsiders  many  author- 
ities,  bnt  the  gist  of  the  decision  is  ex- 
pressed in  these  words  (p.  63B,  L.  ed.  p. 
eiT,  Sup.  Ct  Bep.  p.  606)  I 

"Without  further  citation  of  oas«a  wa 
adjudge,  both  upon  principle  and  authorify, 
that  as  the  money  of  the  Chemical  bank  was 
obtained  under  a  loan  negotiated  by  the 
vice  president  of  the  Fidelity  bank,  who  as- 
sumed to  represoit  it  in  the  transaction, 
and  as  the  Fidelity  bank  used  the  monejj 
so  obtained  iu'ita  banking  buaineas  and  for? 
its  own  bensflt,  the  latter  bank,  having  en- 
joyed the  fruits  of  the  transaction,  cannot 
avoid  accountability  to  the  New  Toi^  bank, 
even  If  it  were  true,  as  contended,  that  tha 
Fideli^  bank  oould  not,  consistently  with 
the  law  of  ita  creation,  have  itself  borrowad 
the  money." 

We  are  of  the  opinion  that  the  notea 
given  }sj  the  American  bank  for  tha  monqr 
advanced  by  the  Union  bank  were  its  valid 
obligations,  and  oan,  therefore^  !>•  enforcad 
against  ita  atodtholders. 

The  deore*  of  f As  Oirowf  Oovrt  o/  Ap- 
peals if  ofprmed. 
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F&TEa  FBENZER  •*  oL,  Appt*^ 
SUMNER  WALLACE  «t  (0.  (Ho.  lltt.) 

EDQAR  M.  MORSUAN,  Appi^ 
eOiSHER  WALLACE  gt  oL  (No.  193.) 


SUMNER  WALLACE  at  at.  (No.  IBS.) 


ISom.  1S2,  IDS,  19S.] 


APPEALS  from  the  United  Stataa  Circuit 
Couri  of  Appeals  for  tlie  Ei^th  Cir- 
•ait  to  review  &  decree  v bieh  ai&Ttiied  k  de- 
ene  of  the  Cirouit  Court  for  the  Diatriet 
of  Nebraakft  in  favor  of  the  aompl&inaiit 
In  a  auit  hj  the  holder  of  ft  note  given  by 
a,  nationaj  buk  to  enforce  the  etatutory 
Ukbili^  of  ito  fltockholden.    Affirmed. 

See  Nune  cue  below,  68  a  a  A.  40,  ISS 
Fed.  286. 

Mr.  Waetel  W.  Xarim«a  uid  Bow- 
ari  B.  Bmifh  for  eppelUata  In  No.  IBS,  Mid 
Mr.  Wartel  W.  Monmaa  for  appeUut 
1b  No.  1D3. 

Meun.  Hiefcwd  B,  Hortom  utd  Oharlai 
Batttlle  for  appellanta  in  No.  ISS. 

JfeMTi.  Jkmee  M.  Waolworl^  ftnd  A. 
B.  Ball  for  appelleee. 

Per  Mr.  Jnstloe  Brewavi 

TlieM  are  Hparate  appeal*  hj  other 
etockholdere  from  the  eame  decree,  and  pre- 
■ent  no  questiona  other  than  thoee  ooneid- 


SUMNER  WALLACE  ef  ol. 

HaHoaal      baBlEa-^toakbalder'a     IlakU- 

Itr— Valid  obllotloDi  of  a  natlMial  bank 
maj.  alter  voliiDtarr  Ilqaldetlon,  be  anforMa 
afaloit  ■  atockholdcT  who  voted  acalnat  the 
raaolDtlona  lookliiK  towarda  mcb  ligoldatloD, 
where  tbe  requiiltc  amoant  ol  atock  waa 
voted  In  favor  at   that  eonraa. 


£A  8DFBEB1X  OOUBT  BEFOBXER. 


OOT.  Twwt, 


[No.  IIM.] 


APPEAL  from  tbe  United  BUtea  Ctrcolt 
Cosri  of  Appeala  for  the  Eighth  Cir- 
ealt  to  review  a  decree  which  affirmed  a  da- 
erea  of  the  (^ronlt  Court  for  the  Diitrict 
of  Nebraska  In  favor  of  complainant  in  a 
lult  by  the  holder  of  a  note  given  by  a  na. 
tionol  bank  to  enforoe  the  atatutorjr  liability 
of  its  etodcholdsTB.    Affirmed, 

See  aame  case  below,  68  &  &  A.  40,  196 
Fed.  288. 
Mr.  BfoliarJ  S.  Hovtom  for  appellaaL 
Ifeaan.  Jamea  K.  WmtlwoxtK  and  A. 
8.  BaU  for  appellee*. 

Per  Mr.  Juatiee  Brewevi 

Thia  eaae  is  alao  an  appeal  by  «  ttoAr 
holder  from  the  aame  decree,  and  [veeente 
only  thia  dfSereaoei  Tbie  atockholdar  voted 
againct  the  reaolutiona  paaaed  by  the  atock- 
holdera,  looking  to  a  voluntary  liquidation. 
There  1^  therefore,  nothing  of  a  personal  «•■ 
toppel  to  be  adjudged  against  him,  but 
we  do  not  think  that  that  U  material. 
The  requisite  amount  of  stock  was  voted 
in  favor  of  what  waa  done  In  the  way  of 
voluntary  liquidation,  and  he,  as  a  ato^ 
holder,  is  bound  by  that,  although  peno^ 
allj  he  dissented  from  the  action.  The  aame 
decree  of  ■.fflrrwTMa  ^rtll  be  entered  tfl 
this  eaaa. 


(Ml  n.  8.  »)» 
STATE  OF  WISCONSIN,  Oomptalmmt, 


PabUo 

ri«kt  of  < 

■diool  porpoua  tn  tbe  enabling  act  of  AnEmt 
«.  184fl  («  Stat,  at  L.  6T,  chap.  SB),  of  tbe 
I6th  eeetton  to  everr  townahlp,  not  sold  or 
otherwta*  dlapoaad  of,  aoT  aneh  Interest,  prts- 
ent  or  proaiwctlve.  In  the  aevcral  19th  aeo- 
tlona  ol  tbe  laoda  ceded  to  tbe  United  Btttea 
br  the  Chippewa  Indian*  In  the  treat?  itt 
Uarch  23,  IMS  (T  Stat,  at  U  582),  where 
those  lodtana  have  not  BQTTendered  the  rtsfet 
ot  occupancy  reserved  therein,  aa  entltlea 
that  atatg  to  Interfere  with  the  admlnlatra- 
tloD,  b7  tha  Interior  Departmeat,  (or  tbe 
beneflt  of  the  Indiana,  of  socb  aectlona  of  th* 
land  so  ceded  a*  were  anbeetnientlT  Indndad 
within  the  traeta  aet  aalda  aa  e  part  of  tlM 
Bad  Elver  or  La  Points,  and  the  Flambeau 


[No.  12,  OriginaLl 

Irinied  February  gl,  J909.    DetMed  AprU 
t,190e. 

ORIGINAL  BILL  in  equity  to  oijoln  tbe 
Beoretaty  of  the  Interior  from  interfer- 
ing with  tho  tiae^  poeaeaalon,  or  onjc^nwt 
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It  tbo  sUU  of  WbeoMln  of  oirUIii  lands 
•Dbneed  witUn  Um  B«d  Biv«r  or  Ia  Poiuta 
■nd  the  Flunbeku  raMrratioiia.    DitmiiMd. 

Tha  ImetM  u«  ttatad  In  tbe  (qti&ion. 

Meur$.  T.  W.  Speaa*  and  L.  If .  A(«rt«- 
«ant  for  complainant, 

Uttan.  A.  O.  OkittpbaU  and  Fnmk  L. 
OampbeU  for  daf«adant. 

Mr.  JuBtloe  ^'-■•i---  deliverad  the  opinion 
of  fha  oonrt: 

Tbd  itate  of  WiseoBiln  Mcka  b7  tUa  anit 
to  enjoin  tba  defendant,  aa  Secretarf  of  the 
Interior,  from  interfering,  in  aoTwiae,  witli 
ha  uae,  poaaeaaion,  or  enjoyment  of  oertaln 
landa,    embraced    within    tlie    preeent    La 

^Polnte  or  Bad  Blvar  and  the  Flambeau  In- 

e  dian  raeerrations  in  that  atata, 

?  •Thft  etate  tra«ea  ita  title  back  to  the  art 
of  CoDgreu  of  Anguat  Sth,  184S,  autlioriziiig 
the  people  of  Wiieoniin  territory  to  form  a 
atate  conititntion,  end  proriding  for  the 
admiaaion  of  auch  rtete  into  the  Union.  S 
Btat.  at  L.  66,  chap.  89. 

The  defendant,  Hitchoock,  aa  Seervtary  of 
the  IntarioT,  damurred  to  the  bill  upon  the 
gronnd,  among  othara,  that  it  did  not  appear 
that  the  atata  was  enUUad  to  tha  leliel 
aeked. 

The  ganera]  qnaation  ia  whether  the  atata 
baa  nich  intareat,  preamt  or  ptoapeotiTa,  in 
the  lands  in  dispute,  aa  to  praoluda  their 
being  administered  bj  tfaa  Secretary  of  the 
Interior  for  tlie  beneflt  of  certain  Indians. 

The  case,  aa  presented  hy  the  record  and 
by  official  doeumenta  of  whldi  Jndldal  notice 
may  be  taken,  ia  aa  followa: 

On  the  23d  day  of  Uareh,  1&4S,  by  a 
treaty  bettraen  the  United  SUtee  and  the 
Cbippewa  Indiana  of  "the  Misslsafppi  and 
IaIu  Superior,"  the  latter  ouded  to  tba  Unit 
ed  Statee  all  the  country  embraced  within 
a  epeeifled  boundary,  Ineluding  the  Is^ds 
here  in  controreray.  The  aucond  and  third 
articles  of  that  tjrea^  prorided:  "Art.  2. 
The  Indiana  atipulata  for  tlie  right  of  hnnt- 
Isg  on  the  ceded  territory,  with  the  other 
ttsnal  pTlTil.)gea  of  oooupano^,  until  rtquind 
to  romooo  by  t\t  Pretident  of  the  United 
Btatu,  and  that  the  Uwa  of  Uie  United 
Btatea  ahall  be  continued  in  foree,  in  reipiMit 
to  their  trade  and  Interconrae  with  the 
whitee,  nntil  otherwise  ordered  by  Congreaa. 
Art.  S.  It  ia  agreed  by  the  partlea  to  this 
treaty  that  whenever  the  Indiana  shall  be  re- 
quired to  remove  from  the  ceded  dletrlct, 
aU  the  unoaded  lands  belonging  to  the  In- 
diana of  Pond  dn  1ms,  Sandy  Lake,  and  Mia- 
alaaippi  bands  ahall  be  Uie  common  property 
and  home  of  all  the  Indians  party  to  this 
toeaty."  [7  BUtc  at  L.  502]  In  eon- 
•ideratlon  of  the  abovu  eeaaion  the  United 
Itataa  (arL  4]  engaged  to  pay  the  Indiana 


annually  for  twen^-flra  yaara  certain  anma ; 
and  tUa  oonaideration  far  the  eedad  landa 
was  paid  by  the  United  Statw.  Beviaion 
of  Indian  TreaUea,  21T. 

By  an  act  of  Congraas  approved  August 
eth,  184S,  the  people  of  the  then  territoryS 
of  Wisconein  were  authorized  to  form  ■•con-? 
atitutlon  and  state  goviumment  for  the  pur- 
poae  of  being  admitted  Into  the  Union  on 
an  equal  footing  with  the  originaJ  states  in 
all  respects  whatsoever,  with  certain  aped- 
fled  boundariaa.  Tht  7th  section  of  that  act 
was  as  followa:  That  the  following  propo- 
sitions are  hereby  submitted  to  the  cuiven- 
tlon  which  ahall  aasemble  for  the  purpoaa 
of  forming  a  constitution  for  the  state  of 
Wisoonain.  for  aoceptanoe  or  rejection ;  and  If 
accepted  by  said  oonvention,  and  ratified  by 
on  article  In  said  oonstitution,  they  ahall  be 
obligatory  on  the  United  SUtee:  First.  That 
aectlou  numbered  aixteen,  In  uveiy  townihip 
jf  the  public  lands  In  said  state,  sod,  wbera 
such  section  has  been  sold  or  otherwise  di*> 
poaed  of,  otJier  lands  equivalent  thereto,  and 
OB  contiguous  as  may  be,  shall  be  granted 
to  said  state  for  the  use  of  sohools.  .  .  ." 
B  SUt.  at  L.  57,  chap.  80. 

The  condltiona  praaerlbed  by  tlie  T^^Minf 
act  of  1840  ware  duly  aoceptud  by  Wisconain, 
and  that  territory  was  admitted  into  the 
Union  as  a  state  by  an  act  of  Congreaa  ap- 
proved May  29th,  1816.  2  Charters  and 
ConsUtuUons,  2020:  9  SUt.RtL.233,  chap. 
GO. 

By  a  treaty  made  and  concluded  Septem- 
ber SOtli,  18M,  Utwaun  the  United  BUtea 
and  the  Chippewa  Indians  of  Lake  Superior 
and  tbe  Hiaaisaippi,  and  whlob  treaty  was 
proelairaed  January  2&th,  1S66  ( 10  Sut  at 
L.  1109),  the  Ghippewaa  of  Lake  Superior 
ceded  to  the  United  States  the  landa  there- 
tofore owned  by  them  in  common  nUu  tho 
Chlppewaa  of  tbe  Mississippi  within  tha 
preaent  boundary  of  MinneaoU  and  lying 
east  of  a  oertaln  boundaiy.  The  Chlppuwaa 
of  the  Misaiasippi  aaaentod  to  that  eeeaion 
and  Bgr«ed  that  the  whole  amount  of  tha 
consideration  money  far  the  country  ceded 
OB  above  should  be  paid  to  the  Chippewas  of 
I^ke  Superior,  the  latter  relinquishing  to  the- 
Chlppewaa  of  the  Miaalaaippi  all  their  Id- 
tureat  In  and  elalma  to  t^  landa  theretofore 
owned  by  them  In  common,  lying  west  of  tlift 
above  boundary  Una. 

The  landa  described  In  the  first  article  of 
tha  treaty  of  1B64  are  within  the  present 
sUte  of  Minnesota,  and  constitute  no  part 
of  the  land  embraeed  In  the  treaty  of  1643.^ 

By  the  second  article  of  that  treaty  thee 
United  SUtea  agreed,*  among  other  things,* 
to  aet  apart  and  withhold  from  aale  certain 
landa  for  the  nae  of  the  La  PoinU  band  and 
auch  other  Indians  as  might  settle  with  Umn. 
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For  tlia  other  WiMOiuin  buida,  »  tract  of 
luid  wu  to  b«  Mt  apart  and  withheld  from 
•ale,  "Ijring  about  Lac  du  Flambean,  and 
another  tract  on  Lac  Court  Oreilles,  each 
equal  in  ezteot  to  three  townshipe,  the  boun 
dariee  of  which  shall  be  hereafter  agreed  up- 
on or  fixed  under  the  direotion  of  the  Pres' 
ident."  The  lands  deeeribed  In  that  article 
of  the  treaty  of  18S4  to  be  set  apart  and 
withheld  from  sale  "for  the  La  Pointe  band" 
and  "for  the  other  Wieconaln  bande"  were 
part  of  the  landa  ceded  to  the  United  States 
hy  the  treaty  of  IMS. 

The  third  article  of  the  treaty  wa 
these  words:  "Article  S.  The  United  States 
will  define  the  boundaries  of  these  reeerred 
tracts,  whenever  it  may  be  neeesBaij,  by 
Ktnal  survey,  and  the  President  may,  from 
tine  to  time,  at  his  discretion,  cause  the 
whole  to  be  Burveyed,  and  may  assign  to 
ga^  head  of  a  family  or  single  person  over 
twenty-one  years  of  age  eighty  acres  of  land 
for  his  or  their  separate  use;  and  he  may 
at  his  discretion,  as  fast  as  the  occupants 
become  capable  of  transacting  their  own 
affairs,  issue  patent  therefor  to  such  occu- 
pants, with  such  reatrfctiona  of  the  power  of 
alienation  as  he  may  see  fit  to  Impose. 
And  hv  may  also,  at  his  discretion,  maks 
mles  and  r^ulations  reapactlng  the  disposi- 
tion of  the  landa  in  ease  of  the  death  of  the 
head  of  a  family  or  single  person  occupying 
the  same,  or  in  case  of  its  abandonment 
by  them.  And  he  may  also  assign  other 
lands  In  exchange  for  mineral  lands,  if 
any  inch  are  found  in  the  tracts  herein 
•et  apart.  And  he  may  also  make  such 
changes  in  the  boundaries  of  such  reserved 
tracts  or  otherwise  as  shall  be  neces- 
sary to  prevent  interference  with  any  vested 
rights.  All  necessary  roads,  highways,  and 
laiiroads,  the  lines  of  which  may  run 
through  any  of  the  reserved  tracts,  shall 
have  the  right  of  way  through  the  dame, 
oompensation   being   made   therefor  aa   in 

c  The  bill  alleges:  'TThat  under  the  enabling 
■act  of  Congress 'aforesaid,  and  under  the 
state  Constitution,  and  under  and  in  view 
of  the  cassion  of  their  lands  by  said  Chippe- 
wa Indiana,  contained  In  said  trea^  (d  1S43, 
all  of  the  lands  surv^ed  and  to  be  summed 
as  sections  16  of  the  various  townships 
within  the  territory  eoverdd  by  said  treaty 
vested  in  the  state  of  Wisconsin,  and  said 
atate  of  Wisconsin  has  at  all  limes  hereto- 
fore, since  its  admission  to  the  Union, 
claimed  a  right  to  thi:  fee  of  all  lands  in  sec- 
tions 16  in  the  several  townships  within  said 
reservations,  and,  since  the  sectional  survey 
thereof  by  the  United  States,  baa  claimed 
the  actual  fee  in  said  sections,  and  has 
1  dominion  and  ownwibip  over  the 


'  same,  and  has  bsued  sundry  and  divers  pat 
enta  to  divers  persons  and  corporations  for 
portions  thereof,  sundry  cf  which  persons 
and  corporations,  grantees  of  the  State  *• 
aforesaid,  have  also  exiircised  acts  of  owner- 
ship thereof,  and  have  paid  taxes  and  made 
improvementa  thereon,  and  have  cut  and 
hauled  timber  Unirefrom  until  forbidden  bf 
orders  of  the  defendant,  Ethan  Allen  Hitel^ 
cock,  aa  Secretary  of  the  Interior  of  tha 
United  States,  as  herdnafter  more  particu- 
larly mentioned;  that  patents  tor  all  of 
said  sectiona  10  within  said  La  Pointe  reser- 
vation have  heretofore  been  issued  by  said 
state  to  divers  parties,  and  patents  ap<« 
abont  fourteen  forties  of  said  sections  IS 
within  said  Lac  du  Flambeau  reservatjOB 
have  been  issued  by  said  state  to  divers  pat^ 
tjea,  and  there  still  remain  about  twaity* 
nine  forties  in  said  sedtiona  IS  within  said 
Lae  du  Flambeau  reservation,  the  title  t* 
which  is  itill  in  and  claimed  by  said  state. 
That  under  the  treaty  of  1664,  aforesaid,  and 
In  cariying  out  Its  provisions,  the  said  Se» 
retary  of  the  Interior  has  proceeded,  throuj^ 
the  United  States  Indian  Department,  to  al' 
lot  from  time  to  time  to  the  various  memben 
of  said  tribes  of  Ia  Pointe  bands  of  Indiam 
and  to  various  members  of  the  Wlaconala 
bands  on  said  Lac  du  Flambeau  t'eaervatitH 
SO  acres  per  capita  of  lands  within  said  m- 
ervations,  and  haa  caiused  patents  therefor 
to  be  issued  to  the  members  of  said  tribsi 
as  individuals,  and  such  members  have  b» 
come  full  citiEens  of  the  United  States,  and^ 
have  terminated  their  tribal  relatione,  aadg 
have  eeased  to*oeonpy  any  material  part  (rf> 
said  reservation  in  common.  That  the  lands 
within  said  reservation,  exclusive  of  the 
lands  in  section  IB,  are  sufficient  to  secure 
80  aerea  to  each  individual  Indian  who  has 
hitherto  appeared  and  claimed  a  right  tft 
an  allotment  That  no  allotment  haa  hith- 
erto been  allowed  to  any  member  of  said 
tribes  of  Indians  of  any  land  embraced  with- 
in any  of  said  sections  IS.  That  beginnii^ 
about  the  year  1899,  and  from  thence  hither- 
to, the  defendant,  Ethan  Allen  Hitehco<^ 
as  Secretary  of  the  Interior,  and  the  Oout- 
mlssioner  of  the  Indian  Office  of  the  United 
States,  and  divers  agents  and  servants  under 
them,  have  set  up  on  behalf  of  said  La 
Points  and  other  bands  of  Indians,  or  the 
members  Uiereof,  a  claim  of  interest  or  title 
in  and  to  sections  10  aforesaid  in  the  reser- 
vation townships  aforesaid,  paramount  and 
adverse  to  the  title  of  the  state  of  Wisconsin, 
and  have  claimed  and  continue  to  claim  that 
said  sections  13  are  still  held  by  the  United 
States  in  trust  for  said  Indians  to  the  same 
extent  as  other  lands  in  said  reserved  town- 
ships, and  have  forbidden  purchaaere  of 
such  lands  holding  patents  frcnn  the  state  to 
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wtor  or  nulee  improvemeati  or  mt  »aj  tim- 
ber tbereon,  and  havB  ther^^  cut  n  cloud 
apon  tlie  title  of  tht  Btate  mad  ita  grantee* 
to  wid  lands,  and  have  interfered  with, 
and  are  aantlnulng  to  interfere  nitli,  the 
ue  and  anJo;meiit  of  the  lame  by  tbe  ownBn 
thereof,  .  .  .  That  hj  ohap.  B5  of  the 
law*  o(  the  atate  of  Wltconsin  for  the  year 
1B03,  appiored  April  20th,  1003,  tJie  attor- 
ney goieral  of  the  state  of  Wieeonsui  waa 
duly  anthoriced  to  inatltiite  proceedings  In 
this  eonrt  under  the  prorijiloiui  of  the  act 
of  CongTCia  poa^ed  March  Sd,  1901  [31  Stat, 
at  L.  B50,  ehap.  SOS,  U.  S.  Comp.  Stat.  ISOl, 
f.  1384],  and  hereinbefore  referred  to,  to  de- 
termine the  rights  of  said  state  to  what  are 
oommonly  known  as  school  landa,  within  any 
reeerration  or  Indian  cession  within  said 
atata,  where  any  Indian  tribe  claim*  any 
right  to  or  interest  in  said  lands,  or  to  tin 
disposition  thereof  by  the  United  Stataa, 
and  particularly  to  detannine  the  title  to 
the  lands  embraced  within  sections  Ifl  in  the 
•areral  townahips  constituting  the  present 
.  ^Bad  River  or  La  Pointe  and  the  Flambeau 
f,!'^'*'^'''^  reservations  within  said  state." 
•j"  •The  sUte  contends  that  the  effeot  of  the 
•  trea^  of  1643  was'that  the  Chippewa  Indi- 
ans relaaaed  to  the  United  States  aU  of  their 
daim  of  title  or  interest  in  or  to  the  lands 
therein  described  and  eaA  and  every  part 
thereof,  and  ceded  the  same  to  tbe  United 
Statea,  which  thereupon  became  the  absolute 
owner  Qiereof  free  from  any  claim  of  said 
IndlasB;  and  that  the  state,  upon  its  ac 
oeptance  of  the  conditions  prescribed  by  the 
enabling  act  of  1S4S,  and  its  admission  Into 
the  Union,  became  vested  with  an  absolute 
Tight  in  and  to  all  the  sections  16  within 
said  territory  previously  surveyed,  aa  well 
aa  to  the  landa  subsequently  anrveyed  by 
the  United  States,  with  the  right  In  the 
■tat«  to  have  the  temporary  possession  or 
occupancy  of  the  Indians  terminated  by  the 
United  States. 

The  determination  of  the  question  suggest- 
ed by  this  contention  and  the  decision  of 
this  ease  is  controlled  hj  United  BUtje*  v. 
ThomM,  181  U.  S.  677,  38  L.  ed.  278,  14 
Sup.  Ct  Rep.  426.  That  caae  Involved  the 
right*  of  tbe  state  of  Wisconsin  in  and  over 
eartain  lands  In  the  Lao  Court  OreHlea  reser- 
vation, aa  established  for  the  benefit  of  the 
^lippew*  Indians.  Thomas,  an  Indian  of  the 
Chippewa  tribe,  was  indicted  for  the  murder 
of  another  Indian  of  the  same  tribe,  oommit- 
tod  within  the  limits  of  that  reservation. 
Tb»  evidence  showed  that  the  offense  was 
oODunitted  upon  section  16,  a  township 
embraced  in  the  reservation.  The  aeeused 
contended  that,  by  the  provisions  of  the  en- 
abling act  by  which  Wisconsin  waa  admitted 
into  the  Union,  section  16  in  ererj  towniUp 


In  that  state  waa  ceded  to  It  for  school  pm^ 
poses,  and  eould  not  be  subsequently  taksa 
by  the  United  States  as  part  of  an  Indian 
reservation.  It  appeared  that  previous  to 
the  alleged  murder,  namely,  in  1659,  the  see. 
tlon  upon  whidi  the  crime  was  committed 
bad  been  settled,  platted,  and  aet  apart  by 
the  United  States  aa  a  part  and  parcel  ^ 
said  raaervation,  and  was  continuously  ther» 
after  occupied  by  the  Indiana  aa  such,  al- 
though elaimed  and  sold  by  the  state  a*  and 
for  a  part  of  the  school  land  ceded  to  it 
by  the  act  of  Ooogreas.  By  act  of  Congran, 
approved  Maroh  3d,  1S85,  chap.  341,  23  Stat, 
at  L.  362,  3SG,  It  waa  provided  that  Indiana 
oonunltting  oertain  crimes,  among  them  mu^  _, 
der,  "against  the  person  or  proper^  ofjj 
another  Indian  or*  other  person  within  the* 
boundaries  of  any  state  of  the  United  Stateit 
and  within  the  limits  of  any  Indian  reear- 
VB,tion,  shall  be  subject  to  the  same  lawi, 
tried  in  tbe  same  courts,  and  iu  Uie  sama 
majiner,  and  subject  to  the  same  penalties, 
a*  ara  all  other  pereon*  committing  any  ti 
the  above  crime*  within  the  azolusive  Jo- 
riedieUon  of  the  United  SUtcs."  So  the 
question  was  distinctly  presented  as  to  the 
relative  rights  of  the  state  and  the  Indiana 
In  said  section  IB  within  the  Indian  reserv*. 
tion  on  whioh  the  alleged  murder  was  eom- 
mitted. 

This  court  said:  The  Indiana  have  nsvai 
been  removed  from  the  lands  thus  oeded 
[meaning  by  the  treaty  of  1S42]  and  no 
ExiMutivs  order  haa  ever  been  made  for  their 
removal,  and  no  change  haa  takoi  place  la 
their  occupancy  of  the  lands,  azoept  as  pro- 
vided by  the  treaty  of  September  30,  1864 
(10  Stat,  at  L.  1109).  By  that  treaty  the 
Chlppiiwa*  eeded  a  large  portion  of  their 
territory,  previously  retained  in  WiBoouin 
and  elsewhere,  and  provision  was  made  in 
consideration  thereof  for  the  formation  ot 
permanent  reservations  for  their  benefll^ 
MMib  to  embrace  three  full  townships,  and 
their  boundariea  to  be  established  under  tbs 
direction  of  the  President.  One  of  Uiesa 
included  the  tract  eomprlsed  in  the  Lao 
Court  Oreillea  reservation.  In  the  provision 
for  these  reservations  nothing  was  said  of 
the  sixtoeuth  section  of  any  townships,  and 
it  is  clear  that  it  was  not  oontemplated 
that  any  section  abould  be  left  out  of  any 
ono  of  them.  The  land  nwerved  was  to  be, 
as  near  as  poasible,  In  a  compact  form,  ex- 
cept so  far  as  the  meandering  lakes  wer* 
concerned.  When  the  townships  composing 
these  reservation*  were  lurreyed,  the  six- 
teenth section  waa  already  disposed  of  In  th« 
sense  of  the  enabling  act  of  1846.  It  had 
been  Included  within  the  limits  of  the  roa- 
ervation*.  As  it  will  be  seen  by  the  traa^ 
of   IStt,  ratified  in  1843,  whloh  waa  pn- 
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hted  for  tha  right  of  Mcnpuiej  to  the  land*. 
That  right  of  ooonpaiKy  gart  them  the  ea- 
Joyment  of  the  Unds  until  they  were  re- 
quinid  to  rarrender  it  hj  the  Preeldent  of 
^Uie  United  Statee,  vhinh  requiramont  y/at 
jnerer  m»de.  Wh&tever  right  the  state  of 
"WiBOonain  acquirdd'bf  the  enabling  act  to 
the  •ixteenth  eeetion  waa  subordinate  to 
thia  right  of  ooonpanej  for  which  the  In- 
diana etipulated.  .  .  .  The  general  role 
eetftblisbed  by  the  Land  Department  in  ref- 
erraiae  to  the  •cbool  land*  in  the  different 
■tatae  la  that  the  title  to  tham  veati  In  the 
■ereral  statea  In  which  the  land  is  situated, 
•nbjeot  to  any  prior  right  of  occupation  by 
the  Indians  or  otben  which  the  gDvemment 
kad  aUpulated  to  recognixe." 

Again:  "^e  therefore  are  of  opinion 
that,  by  virtue  of  the  treaty  of  1S4Z,  in 
the  abaenca  of  any  proof  that  the  Chippewa 
Indiana  have  snrrendend  their  right  of 
ooenpaney,  the  right  still  remaina  with 
them,  that  the  title  and  right  which  the 
ttate  may  claim  ultimately  to  the  six- 
teenth section  of  ever;  township  (or  the 
nee  of  achooU  is  mbordlnate  to  this  right 
•f  ocenpanoy  of  the  Indiana,  which  has, 
•o  far  aa  the  eonrt  is  Informed,  never  been 
released  to  any  of  thrir  lands,  except  aa  it 
•lay  be  Inferred  from  the  provisions  of  the 
treaty  of  1854.  That  treaty  provided  for 
^rmanent  reservations,  which  Included  the 
section  In  question.  The  treaty  did  not 
operate  to  defeat  the  prior  right  of  oo- 
eupaniT'  to  that  particular  section,  but, 
by  Including  it  In  the  new  rcBervationn, 
made  aa  a  condition  of  the  cession  of  large 
tracts  of  land  In  Wlaconsln,  eontlnued  it 
in  force.  The  state  of  ^^seonaln,  there- 
fore, had  no  such  oontrol  over  that  section 
«I  right  to  it  as  would  prevent  It*  being 
•at  apart  by  the  United  States,  with  the 
eonsent  of  the  Indians,  as  a  put  of  their 
permanent  reservation.  So,  by  authority 
of  their  original  right  of  occupancy,  as 
well  aa  hy  the  fact  that  the  section  Is  In- 
eluded  within  the  tract  set  aside  as  a  por- 
tion of  the  permanent  reaervatlon  in  con- 
sideration of  the  cession  of  lands,  the  title 
never  vetted  In  the  state,  except  as  eubor- 
dinata  to  that  right  of  occupation  of  the 
Indiana."  Uvited  Btatet  v.  Thomas,  161  U. 
8.  677,  682,  6S4,  38  L.  ed.  S70,  878,  27», 
14  Bup.  Gt.  Rep.  428,  428,  429. 

It  Is  true  that  the  TXomu  Cose  did  not 
have  referenoe  to  the  particular  Indian 
reservations  Involved  In  the  present  anit, — 
the  Bad  River  or  La  Points  and  Flambeau 
jjreaervationi, — but  only  to  the  Lao  Court 
rOreillet  Indian  reservation.  But  all'three 
reaervationa,  had  their  origin  alike  in  the 
same  treatiea, — that  of  184S,  proclaimed  In 
U43,  s«d  that  of  1864;  and  the  affect  of 


those  baaUas  was  eonalderad  In  that  ease 
In  eonneotltm  with  the  enabling  act  of  1848, 
under  whieh  the  state  now  claims,  as  it 
claimed  In  that  esse,  absolute  tlUe  to,  and 
full  control  over,  all  the  sections  16  named 
In  that  aet  What  the  court  said  In  tht 
Thomat  Oa»e,  aa  to  the  rights  of  Indians 
In  virtue  of  their  occupancy  of  the  lands 
set  apart  for  their  use  In  the  Lse  Court 
Oreillas  reservation,  is  strictly  applicable 
to  the  rights  of  the  Indians  who  have  oc- 
cupied, and,  BO  far  as  appears,  still  occupy, 
the  Bad  RlvBT  or  La  Pointe  and  Flambeau 
reservations.  We  could  not  sustain  tba 
claim  of  the  state  In  the  present  suit  with- 
out overruling  the  prindplea  announced  in 
the  Tkomaa  Oiwe;  sjid  that  we  are  not  dis- 
posed to  do.  Ths  principles  of  the  TAomot 
C<ue  were  recognized  and  enforced  in  Min- 
nttota  V.  Eiiokeoale,  186  D.  8.  373,  391,  46 
L.  ed.  0S4,  MI4,  22  Sup.  CL  Bep.  650,  657, 
at  sag.,  whidi  related  to  an  act  of  Congress 
for  the  admission  of  Minnesota  into  the 
Union,  sjid  which  act  contained  a  provision 
similar  to  the  one  found  in  the  enabling  act 
for  Wiaconain,  namely,  that  certain  sectione 
"In  every  township  of  public  lands  in  said 
state,  and  where  either  of  said  sections  ta 
any  part  thereof  has  been  sold  or  otherwise 
been  disposed  of,  other  lands,  equivalent 
thereto  and  as  contiguous  as  may  be,  aholl 
be  granted  to  said  stats  for  the  use  of 
schools." 

Without  rspeatlng  all  that  was  said  la 
previous  decisions,  we  hold,  on  the  author- 
ity of  those  dedalons,  that  the  state  is  not 
entitled  to  the  relief  asked  nor  to  any  order 
that  would  Interfere,  at  this  time,  with  the 
adminiatraUon  by  the  Interior  Department, 
of  the  lands  In  question  for  the  benefit  of 
the  Indians  for  whom  the  Bad  River  or  I« 
Pointe  reservation  and  the  Flambeau  raaar- 
vation  were  established.  Consequently,  fta 
UU  must  be  iUtmitMi. 

It  is  so  ordered. 


(va  V.  s.  u(> 
EEHBIETTA  8.  CHRISTOPHER  and  J«ha 
a.  CSulstapher,  PIff:  in  grr^ 


HailonaJ  baiifc»  rtimliholgeg's  llakUltr 
—ettaat  «<  nOTaFtarc— The  uumture  of 
ths  legates  of  sbsree  of  stock  In  a  naUoaal 
lank  when  her  name  was  placed  apon  OS 
bsnt* s  books  as  s  stockholder  and  when  she 
received  Qie  certlBeatc  of  stock  does  not  pro- 
tact  her  against  a  parsonsl  Jndgment  at  law 
for  the  anonnt  due  aa  a  shareholder  sndsr 
ao  assessment  made  b;  the  Oimptroller  of 
the  CarTenc7  to  per  the  debts  of  the  banh 
aJthougb  a  married  woman  ma;  bit  Inea- 
paUe,  nnder  the  local  law,  of  nakine  or  Unfr 
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bir  herMlt  panonallj  by   eontmet.  If  nch 
Iftv  doca  oat  Inctpacttata  bar  tarn  Imm 
Inc  ftn  owner  of  aoeh  ttodc,  U  bagoMt 


IN  ERROR  to  the  Unitad  SUtei  Otreait 
Court  of  Appeftia  for  the  Fifth  Otrooit 
to  reriew  •  judgment  which  ■JBimed  k  jndg- 
BMDt  of  the  Circuit  Court  for  the  Sonthera 
Dlstiiat  of  FloridA,  anfordng,  aM  againit 
m  muried  woman,  the  atfttntoij  tleUU^  of 
a  atodcholder  in  a  national  hank.  Af- 
firmed. 

S«e  aame  oaae  below,  87  a  a  A.  US,  134 
VM.  842. 
The  futa  an  aUted  In  tb*  opinion. 

~     "         1  tor  plaintiff*  In 


Mr.  DnmeaM  Upabsw  Fhtokc*  for  de- 
fendaot  In  error. 

■    *Ur.  Juatioa  H»Fla»  ddlvared  the  opinion 
tt  the  court: 

Bf  the  Rerised  Btatataa  of  the  United 
States  it  ia  prorided  tliat  the  shardioldenof 
•rerj  national  bauUng  aaaodation  ahall  be 
held  indlridnallr  reaponalMe,  eqnallr  and 
ratably,  and  not  one  for  another,  for  all 
•ontruta,  debta,  and  engagemcnta  ot  aneh 
anooiation,  to  the  extent  of  the  amonnt  of 
their  atodc  therein,  at  the  par  value  thereof, 
In  addit4on  to  the  amount  luTeat«d  in  aneh 
•hares;  that  penona  holding  atoek  aa  az- 
•eutoTs,  admlniatrators,  goardlana,  or  tme- 
teea  ahal]  not  be  peraimaUj  aobjeet  to  any 
llabilitiea  aa  atockholdera,  the  eatatea  and 
fnnda  in  their  handa  being  liable  in  like 
manner  and  to  the  aame  extent  aa  the  testa- 
tor. Intestate^  ward,  or  person  interested 
In  aneh  tmat-fnnda  would  be  If  living  and 
eompetent  to  act  and  bold  the  stock  in  hia 
own  name;  and  that  a  reoeiver  of  a  nation- 
al bank  maj,  if  necessary,  to  pay  the  debta 
«(  aneh  association,  enforce  the  indlTidual 
liability  of  tbe  stookholdera.  Rev.  SUt.  IS 
61S1,  G16Z,  S284,  U.  &  Oomp.  SUt.  IMl, 
pp.  S405,  3G0T. 

Proceeding  under  these  statutes  the  re- 
erirer  of  tlM  Tint  National  Bank  of  Flor- 
ida brought  thia  action  against  Henrietta  S. 
Chriatopher  (her  hudmnd,  John  O.  Christo- 
pher, bdng  joined  aa  sodefendant)  to  recover 
the  amount  due  from  her  aa  a  shareholder  of 
that  bank  under  an  ssaesament  made  by  the 
Oomptrtdler  of  the  Current  against  the 
stockholder*  of  that  bank  in  order  to  pay 
ttaddita. 
R  The  case  made  I?  tbe  record  ia  thia:  At 
Ptha  time  of  the  failun'of  the  bank,  on 


Harob  14tb,  lOOS,  fifteen  sharw  of  lU  stock 
stood  in  the  name  of  Mrs.  Chriatopher. 
Tha  atock  waa  bequeathed  to  her  by  her 
father  in  1886,  and  hia  executor*  caused  It 
to  be  tranafened  to  her  name  on  tha  books 
of  the  bank.  Thia  waa  done  without  any 
request  from  az  direction  by  her.  Although 
not  aware  of  aneh  transfer  until  the  at(^ 
had  been  issued  and  delivered  to  her  in 
November,  1887,  since  that  dato  she  has  hdd 
the  certificate  for  the  fifteen  aharea.  It 
ia  ahown  that  in  1894,  she  joined  with  other 
ahareholdera  in  aecuring  an  amendment  of 
the  bank'a  artielea  of  association,  which  ex- 
tended the  corporate  existence  of  the  bank 
until  the  close  of  business  on  May  2eth, 
1B14.  It  further  appears  that  aha  received 
several  semiannual  dividoids,  from  3  to  S 
per  oent,  on  bar  stock  from  November,  1887, 
up  to  and  including  February  1st,  189S,  at 
which  time  tbe  last  dividend  on  tike  capital 
stock  of  tbe  bank  was  declared  and  paid  to 
stockholders.  The  dividends  were  paid  by 
oheoka  made  payable  to  bar  order  and  per- 
sonally indorsed  by  her.  After  the  trana- 
fer  of  the  atock  Mra.  Christopher'a  name 
appsared  on  the  registry  of  shareholders  as 
>f  the  fifteen  aharea  of  stock, 
and  the  books  kept  by  ths  bank  showed  the 
amount  ol  dividends  paid  to  her  from  time 
to  time  on  those  shares. 

A  personal  judgmsnt  was  rendered  in  tha 
drcuit  court  against  Urs.  Chriatopher  for 
the  amount  due  on  the  assessment  made  by 
the  Comptroller.  The  judgmmt  was  ■W""^ 
by  tbe  circuit  court  of  appeals,  wliiah  held 
that  nothing  in  the  law  <d  Florida  diaabled 
married  women  from  owning,  in  their  own 
right,  atock  in  national  '""'^"g  aasocia- 
tiona,  and  from  incurring  the  liabilitiea  re- 
lulting  therefrom.  67  C.  C.  A.  438,  134 
Fed.  842. 

That  the  Comptroller  had  authority  to 

ake  the  assessment  against  stockholders, 
and  that  soi^  assessment  is  conclusive  as  to 
the  amount  to  be  collected,  cannot  be  qnaa- 
tioned.  Kennedy  v.  Oibtoit,  B  Wall,  488, 
10  L.  ed.  470;  Casey  v.  Oalli,  94  U.  S.  881, 
24  L.  ed.  307 :  Seyier  t.  Site,  1S3  U.  S.  13B, 
33  L.  ed.  631,  10  Sup.  Gt.  Rep.  290;  BiuK- 
Mil  T.  Leland,  164  U.  B.  684,  686,  41  L. 
ed.  6BS,  S09,  17  Sup.  CL  Rep.  209.  « 

'Did  the  coverture  of  Mrs.  Christopher  at* 
the  time  her  name  waa  placed  on  the  booka 
of  the  bank  aa  a  aharebolder,  aa  well  aa 
when  she  received  tbe  certifleato  of  stock, 
protect  her  against  a  personal  judgment  at 
law  fta'  tbe  amount  due  under  the  aasess- 
meot  made  by  tiie  Comptroller  of  tbe  Cor- 
rental  Ihat  is  the  oontrolling  question  in 
ths  case. 

This  question  ia,  we  think,  substantially 
the  judgment  of  thia  eonrt  ia 
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lej/iw  T.  Htte,  133  U.  S.  138,  160-152,  33 
L.  «d.  S31,  637,  63B,  10  Sup.  Ct. 
ES4,  2S6.  That  was  an  kction  at  Uw  against 
Mn.  Hitz,  a  married  woman,  who  owned 
shares  of  atodc  in  a  savings  bank  which  was 
converted  into  a  national  bank.  The  action 
against  her  waa  based  on  an  asseasment 
made  by  the  Comptroller  of  the  Currency- 
One  of  the  contentions  in  the  ease  was  that 
the  coverture  of  the  defendajtt  at  the  time 
■he  acquired  the  stock,  as  well  as  when 
the  bank  failed,  protected  her  against 
aasessment  under  the  act  of  Congress.  The 
tmnsaetion  occurred  in  the  District  of  Col- 
umbia, where  the  bank  was  located.  It  was 
not  oontended  that  the  defendant  was  in- 
oapadtated  hj  the  laws  of  the  District 
from  becoming  the  owner  of  back  stock,  and 
hence  the  court  did  not  consider  what  would 
have  been  the  result  if  the  local  statutes 
had  prohibited  married  women  fiom  beoom- 
ing  the  owners  of  bank  stock.  Upon  that 
basis,  the  oonrt  said;  "Assuming,  then, 
that  slie  was  not  incapacitated  from  becom- 
ing the  owner  of  stock  in  a  bank,  and  that 
she  was  a  shareholder  in  the  savings  bank,- 
she  beeame,  upon  the  convereicxi  of  that 
bank  into  a  national  bank,  a  shareholder  in 
the  Utter.  Rev.  StaL  t  G154,  U.  B.  Comp. 
But  1901,  p.  3460.  In  that  event  she  be- 
came, by  force  of  th«  stotula,  individually 
tespoiuible  to  the  amount  of  her  stock,  at 
the  par  value  thereof,  for  the  contracts, 
debts,  and  engagements  of  the  national 
bank,  equally  and  ratably  with  other  ahars- 
holders.  Bection  SlEl,  which  imposes  such 
individual  responsibility  upon  the  share- 
holders  of  national  banks,  makes  no  exoep- 
(iou  In  favor  of  married  women.  The  only 
persons  holding  shares  of  national  bank 
stock,  whom  the  statute  exempts  from  this 
personal  responsibility,  sje  executors,  ad- 
((ministrators,  guardians,  or  trustees.  S  6162. 
•  It  is  not  forathe  courts,  by  mere  construc- 
tion, to  recognise  an  exemption  which  Con- 
gress has  not  given."  Again:  "We  are  of 
opinion  that  the  coverture  of  the  defendant 
did  not  prevent  the  plaintiff  from  recovering 
a  judgment  against  her  for  the  amount  of 
tlic  assessment  in  question,  if  slie  was,  with- 
ih  the  meaning  of  the  ttatute,  a  shareholder 
in  the  bank  at  the  time  of  its  euspension- 
But  the  question  as  to  what  property  may 
be  reached  in  the  enforcement  of  such  judg- 
ment is  not  before  us,  and  we  express  no 
opinion  upon  it." 

The  present  defendant  indsts  that  she 
was  incapacitated  under  the  Constitution  of 
Florida  and  under  the  decisions  of  the  su- 
preme court  of  that  state  from  becoming 
the  owner  of  the  stock  bequeathed  to  her 
by  her  father.  In  support  of  this  proposi- 
tion we  are  referred  to  the  following  provi- 
sion In  a  statute  of  Florida  enacted  Novem- 
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ber  8th,  1829:  "The  common  and  sUtuta 
law*  of  Elngland  which  are  of  a  general, 
and  not  of  a  local,  nature,  with  the  excep- 
tion hereinafter  mentioned,  down  to  the  4th 
day  of  Jnly,  1778,  be  and  the  same  are 
hereby  declared  to  be  in  force  in  this  state, 
provided  the  same  be  not  inconsistent  with 
the  Constitution  and  laws  of  the  United 
States  and  the  acta  of  the  legislature  erf 
this  state."  Also,  to  the  following  provisions 
of  the  Constitution  of  Florida:  "All  pn^ 
erty,  real  and  personal,  of  a  wife,  owwd 
by  her  before  marriage  or  lawfully  acquired 
aiterward  by  gift,  devise,  bequest,  descent, 
or  purchase,  shall  be  her  separate  property, 
and  the  same  shall  not  be  liable  for  the 
debts  of  her  husband  without  her  oonsentr 
given  by  some  instrumrat  in  writing;  ei»- 
cuted  according  to  the  law  respecting  eoo' 
veyanoea  by  married  women."  Art.  11,  f  1. 
"A  married  woman's  real  or  personal  prop- 
erty may  be  charged  in  equity  and  eold  or 
the  uses,  rents>  and  profits  thereof  aequea- 
trated  for  the  puichase  money  thereof;  or 
for  monqr  or  things  due  upon  any  agreement 
made  by  her  in  writing  for  the  benefit  of 
her  •eparate  property,  or  for  the  prioe  of 
any  property  purcliased  by  her,  or  for  laboi^ 
and  material  used  with  her  knowledge  fl*<* 
iscnt  in*the  construction  of  buildings,  or* 
:pairs,  or  improrements  upon  her  prop- 
'^,  or  for  agricultural  or  other  labor  be- 
stowed thereon  with  her  knowledge  or  eoB- 
nt."    Art.  11,  I  2. 

The  argument  is  that  at  common  law  ■ 
married  woman  could  not  make,  or  bind 
herself  personally  by,  a  contract,  and  waa 
incapable,  by  the  law  of  Florida,  u  at  ooia- 
law,  of  entering  into  a  oontraot,  at 
least  one  that  would  subject  her  to  per- 
sonal liability;  that  the  relation  of  ft 
soareholder  to  a  national  banking  aasoda- 
of  a  oontraotual  ciiaraetAr;  and 
consequently,  to  render  a  personal  judg- 
ment against  the  defendant  Mrs.  Christ^ 
pher  was,  in  effect,  to  hold  her  personally 
bound  by  a  contract  wlkich,  under  the  laws 
of  Florida,  she  was  incapable  of  making. 

The  vice  in  this  argument  Is  in  tlie  aa- 
sumptim  that  the  liability  of  Mrs.  Chris- 
topher as  a  shareholder  arises  loholly  out 
of  oontnat  between  herself  and  the  baiik  or 
its  creditors;  whereas,  upon  becoming  a 
shareholder,  she  made,  strictly,  no  direct 
contract  with  anyone,  and  became,  as  waa 
held  in  Xeyaer  v.  Bitm,  supra,  by  forve  of 
the  ttatute  individually  responsible  to  Mm 
amount  of  her  stock,  for  the  eontracta,  debts, 
and  engagements  of  the  bank  equally  and 
ratably  with  other  shareholders.  Such  stat- 
utory liabili^  was  created  for  the  protec- 
tion of  orediton,  and  in  order  to  strengthen 
the  bank  in  the  confidence  of  the  publico 
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The  bank,  althon^  ttm  ihuaa  of  stoA 
were  privatA  properly,  wk*  Ml.  initmnien- 
talit;  of  tha  geuentl  goremiDeiit  in  the  con- 
duct of  ita  affain.  Farmtr^  A  K.  Nat, 
Bank  v.  Dearing,  91  U.  B.  S&,  S3,  E3  L.  ad. 
196,  199.  In  Davia  T.  Sltitira  Bw. 
161  U.  S.  27G,  £63,  40  L.  ed.  700,  701,  IB 
Sup.  Ct  Bep.  602,  fi03,  the  oonrt  laid 
that  "national  banks  are  Laatrumentalitiei 
-of  the  Federal  govenunent,  created  for  a 
pnUifl  purpoee,  and  as  such  neeeeuxily  •ub- 
jeet  to  ide  paramount  aathority  ot  the 
XJnited  6ta.tet."  Thia  principle  was  real- 
Unned  In  Btuttm  t.  loum,  IBS  U.  S.  E20, 
tal,  47  L.  ed.  4SS,  4119,  2S  Bup.  Ct.  Rep. 
2a&  See  also  Faoifio  JIat.  Banh  v.  Miater, 
124  U.  S.  721,  31  L.  ed.  SST,  8  Sup.  Ct. 
Bep.  718. 

In  UoOlam*  r.  Sanhin.  197  U.  S.  154, 
161-1$3,  49  L.  ed.  702,  706-707,  &6  Sup. 
Ct.  Rep.  410,  412,  413,  which  was  an  acUon 
against  a  ahareholder  al  a  national  bank 
■»  to  recover  the  amonnt  due  an  an  assessment 
-•  made  by  the  Comptroller  of*the  omrenc;, 
and  in  which  the  question  waa  as  to  the 
nature  of  the  cause  of  action,  this  court 
•aid:  "Some  statutes  imposing  individual 
liability  are  merely  in  afBrmation  of  the  com- 
TQon  law,  while  others  impoee  an  individual 
liability  other  than  that  at 
If  I  61G1  had  provided  that  eubecribing 
■to  stock  oT  taking  sharee  of  stock  amounted 
to  a  promise  directly  to  every  creditor,  then 
that  liability  would  have  been  a  liability  by 
eontract.  Bnt  the  words  of  |  6161  do  not 
mean  that  the  stockholder  promises  the 
creditor  as  surety  for  tha  debts  of  the  cor- 
fK)ratlDn,  but  merely  imposes  a  liability  on 
him  as  secondary  to  those  debts,  which 
debts  remain  distinct,  and  to  which  the 
•faM&holder  is  not  a  party.  The  liability 
is  a  consequence  ot  the  bieaoh  by  the  eor- 
poration  of  it*  contract  to  pay,  and  is  col- 
lateral and  stafutory.  .  .  .  But  here  the 
right  to  sue  did  not  obtain  until  the  Comp- 
troller of  the  Currency  had  acted,  and  his 
«rder  ma»  the  baait  of  the  tuit.  The  stat- 
nte  of  limitations  did  not  commence  to  run 
-until  assessment  made,  and  then  it  ran  as 
against  an  action  to  etifone  th*  atatvtorj/ 
liabilitj/,  and  not  an  action  for  breach  of 
-contract." 

In  Robinson  v.  Turrentine,  B0  Fed.  604, 
-B6S,  it  was  held  that  the  liability  of  a  mar- 
ried woman  for  an  OBsessment  upon  national 
bank  stodc  did  not  grow  out  of  contract, 
-although  it  was  one  of  a  class  of  liabilities 
which  may  be  enforced  t^  an  action  in 
form  at  oontraetu.  In  the  same  ease  it  was 
said:  "By  the  banking  laws  ol  t2ie  United 
States  all  the  shares  in  the  stock  of  nation- 
•1  banlcs  are  liaUe  to  an  assessment  like 
the  (me  levied  on  the  stock 


bank.  To  bold  that  a  state  Uw,  were  there 
■tuh  a  law,  oonld  ezoept  certain  shares  from 
the  liability,  would  enaUe  states  to  defeat 
the  policy  of  the  Pederal  government  in  es- 
tablishing the  national  banking  system. 
That  the  Congress  has  power  to  es^blish 
and  legislate  for  such  banks  has  not,  since 
1819,  been  an  open  question.  M'Oullook  v. 
Uarj/tand,  4  Wheat.  310,  4  L.  ed.  679.  If 
a  purchase  of  stocks  in  a  national  bank  by 
a  married  woman  without  the  written  con- 
sent of  her  husband  gives  her  the  owner- 
ship of  such  stock,  Judgment  most  be  givenn 
against  the  /erne* defendant  If  she  owned? 
the  stock  at  the  failure  of  the  bank,  she  is 
liable  to  the  assessment;  if  she  did  not,  she 
is  not  liable.  While  the  Federal  government 
exdusively  controls  the  question  of  the  Uai- 
bilities  of  stodcholders  in  nationsi  banks, 
it  is  not  doubted  but  Uiat  a  state  has  power 
to  say  that,  for  reasons  seeming  good  to 
its  l^islature,  and  not  in  conflict  with  or- 
ganic taw,  a  particular  class  of  persons 
shall  not  be  permitted  to  own  particular 
classes  ol  property." 

In  E»rr  r.  Une,  38  Ud.  72,  77,  SB  L.  B. 
A.  119,  121,  63  Am.  St.  Bep.  493,  498,  37 
Atl.  TS9,  791,  It  was  held  that  a  married 
woman  residing  In  Maryland  was  capable 
of  holding  siuires  of  stock  in  a  national 
bank  located  in  Texas,  and  as  such  share- 
holder waa  subject  to  the  personal  liability 
imposed  by  tiie  national  banidng  laws,  with- 
out r^^ard  to  the  question  whether  she 
was  entitled,  under  the  laws  of  the  rtata 
where  the  bank  was  located,  to  became 
the  owner  of  such  stock.  The  court  said: 
"We  conclude,  therefore^  that  by  virtue  of 
the  transfer  in  Uaryland,  and  without  re- 
gard to  the  laws  of  Texas,  Mrs.  Urle  bO' 
came  the  equitable  and  real  holder  of  the 
stock  in  question;  and  if  this  be  so,  no 
question  as  to  ber  powers  of  dispositi<ni, 
or  as  to  whether  she  is  <»  is  not  capable 
under  the  laws  of  Texas  to  make  contracts, 
can  arise  in  this  ease,  for  the  liability  of 
a  stockholder  arieea  not  under  any  law  of 
Texas,  whioh  it  is  contended  has  not  been 

en  in  tliis  ease,  but  under  the  act  of 
Congress;  and  the  contracts  which  it  Is 
claimed  slie  Is  liable  on  are  not  her  con- 
tracts, but  the  contracts  of  the  bank.    Wit- 

T.  BotDles,  1  L.  B.  A.  U,  35  Fed.  041; 

1.  Ber.  Stat,  i  6162.  The  right  to  be  a 
stockholder  is  given  to  her  by  the  law  of 
the  state  wliere  she  resides,  and  ber  rights 
and  liobiltttss  as  such  as  are  provided  by  "is 
aet*  of  OongrMt." 

Recurring  to  the  provisions  in  the  stat- 
ute and  Constitution  of  Florida  it  is  dear 
they  do  not  inoapaeitate  a  married 
woman  in  that  state  from  becoming  the 
owner,  by  request  or  otherwise,  of  stock  in 
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k  lUttiaiiB]  banking  association.  On  the  c 
trary,  ft  Beenu  ttut  ajl  property,  real 
persona],  owned  by  a  married  woman  before 
^  marriage,  or  lawfully  acquired  afterward 
N  by  gift,  darise,  bequest,  deaoeiit,  or  pur- 
s'ehasa,  is  ber*Mparata  property.  Neverthe- 
less, It  1b  said,  by  the  settled  ooorse  of  ded- 
sions  in  that  state  a  married  woman  cannot 
bind  herself  personally  by  contract  at  law 
or  in  equity,  or  by  becoming  a  partner, 
by  maldiig  a  prtHnlssory  note.  Dollner 
BnOK,  16  Fla.  Bfl;  Hodge*  t.  Prtoe,  19  Flo. 
U2;  Ooat  t.  Fttrman,  21  Fla.  408: 
ffroum  T.  Jonet,  23  Fla.  83,  S  So.  026,  and 
Raniatl  t.  Bourgardex.  2S  Fla. 
Am.  St.  Rep.  370,  2  Bo.  310.  B 
eases  are  not  in  point  here;  for,  in  each  of 
tLem,  the  personal  liability  attempted  to 
be  Imposed  upon  the  marrfod  woman  arose 
entirely  out  of  contract,  express  or  implied, 
on  ber  part,  and  not  by  force  of  any  statute. 
The  argument  made  in  this  case  in  behalf  of 
Mrs.  ChriRtopber  assumes  that  the  liability 
sought  to  be  fastened  upon  her  arises  wholly 
out  of  contract;  that  is,  out  of  an  implied 
obligation,  at  the  time  her  name  was  placed 
on  the  registry  of  shares  and  she  received 
dividends,  to  contribute  to  the  extent  of  the 
Talue  of  such  shares  to  the  payment  of  the 
debts  of  the  bank.  But  that  implied  obli- 
gation, although  contractual  In  its  nature, 
oonid  not,  standing  alone,  be  made  the 
basis  of  this  action.  Without  the  statute 
ibe  could  not  be  made  liable  individually  for 
the  debto  of  the  bank  at  all.  No  Implied 
obligation  to  contributo  to  the  payment  of 
such  debts  could  arise  from  the  single 
fact  that  she  became  and  was  a  shareholder. 
Her  liability  for  the  debts  of  the  bank  is 
ereated  by  the  statute,  although  in  a  limited 
■enie  there  is  an  element  of  oontract  in  her 
having  become  a  shareholder;  and  the  right 
of  the  receiver  to  maintain  this  action  de- 
pends upon,  and  has  its  sanction  In,  the  stat- 
ute creating  liability  against  each  share- 
bolder.  In  whatever  way  he  may  have  become 
■nch.  There  have  been  eaaea  In  which  there 
appeared  such  elements  of  oontract  as  were 
deemed  sufficient,  In  partlonlar  circum- 
stances, to  support  an  action.  First  Hat. 
Bank  V.  Hawkina,  174  U.  B.  304,  372,  43  I.. 
ad.  1007,  1011,  IB  Sup.  Ct  Rep.  739;  Whit- 
man  v.  National  Bank,  17B  U.  B.  650,  566, 
BW,  44  L.  ed  667,  691,  S92,  20  Sup.  Ct  Rap. 
477;  MattMon  v.  Dent,  176  U.  S.  621,  44 
L.  ed.  671,  20  Sup.  Ct  Rep.  410.  But  that 
fact  does  not  justify  the  oontentlon  that  an 
aetion  upon  an  aaseosment  made  by  the 
MComptroller  is  not  iMsed  upon  the  statuta. 
•*  •In  UcDonali  v.  Ttiampton,  184  U.  S.  71, 
13.  46  L.  ed.  437,  439,  22  Sup.  Ct  Rap.  207, 
SOS,  which  was  the  eaae  of  a  formal  sub- 
seriptloB  to  tlM  capital  stock  of  «  national 


bank,  and  which  also  Involved  the  meaning 
of  the  words  "contract  or  promise  In  writ 
ing"  In  a  atatute  of  limitations,  tha  court 
said:  "There  was  no  contract  In  writliv 
with  the  erediton  or  deposlton  of  Uw 
bank,  and  none  with  the  bank  itself,  to 
which  the  receiver  could  be  said  to  bo  a 
privy,  except  to  pay  for  the  stock  as  orig- 
inally Issued.  Qrantlng  there  was  a  con* 
tract  with  the  creditors  to  pay  a  sum  equal 
to  the  value  of  the  sto4^  taken,  in  addiUoa 
to  the  sum  iuveated  in  the  shares,  this  vrna 
a  eontract  created  by  the  statute,  and  oblig- 
atory upon  the  stockholders  by  reason  of 
the  statute  existing  at  the  time  of  their 
subsddption;  but  it  was  not  a  oontract 
within  the  meaning  of  the  Nebraska  act  [of 
llmiUtion],  since  the  writing— that  is,  Om 
subscription — contained  no  reference  what- 
ever to  the  statutory  obligation,  and  na 
promise  to  respond  beyond  the  amount  el 
the  subscription.  In  none  of  the  numenns 
oasea  npon  the  subject  in  this  court  is  this 
obligation  treated  as  an  express  contract 
but  as  one  created  by  the  statute  and  Iin- 
plied  from  the  express  contract  of  the  stodc- 
holders  to  take  and  pay  for  shares  in  the 
association,"  All  shareholders  of  stock  ia 
national  banks  become  such,  subject  to  tba 
condition,  declared  by  atatute,  tbat  liability, 
to  the  extent  of  their  shares,  Is  imposed 
upon  them  for  the  contracts,  debts,  aad 
:nts  of  the  hank.  The  statute,  in 
effect,  says  to  all  who  become  ownare  of 
national  bank  stock,  no  matter  In  what  way 
they  become  shareholders,  that  they  cannot 
joy  the  benefits  accruing  to  shareholder^ 
and  esct^)e  liability  for  the  contracts,  debts, 
and  engagements  of  the  bank.  In  other 
words,  the  government  that  created  the 
bank  has  prescribed  the  terms  upon  which 
ownership  of  its  sharee  could  be  acquired, 
and  individual  liability  incurred  shar^ 
Iiotders,— executors,  administrators,  guardi- 
ans, or  trustees  only  being  exempted  from  ln> 
dividual  liability.  No  exoeption  Is  made 
In  favor  of  married  women  holding  prop- 
erty. If  the  Constitution  or  statutes  of 
Florida  had  expressly  incapacitated  or  for-S 
bidden>a  nuirried  woman  from  becoming,* 
under  any  dTcomntanoes,  the  owner  of  bank 
shares, — as  counsel  for  plaintiff  in  error 
insists  Is  the  ease, — a  question  would  be 
presented  that  does  not  arise  upon  the  rec- 
ord of  this  ease;  and  as  the  local  law  does 
not  forbid  married  women  from  beooming 
the  owners  of  bank  stock,  we  do  not  go  be- 
yond what  is  necessary  for  the  decision  of 
the  present  oaae  under  the  national  banking 
law.  All  that  we  now  decide  is  that  the 
court  below  properly  interpreted  the  stat- 
ute, and  did  not  err  In  rendering  a  peiaooal 
judgment  against  Un.  Ouristopher,  as  a 
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■h&nhotder  In  tlw  bank,  for  tTie  ftmonnt, 
due  under  Uio  eMesBioeiit  of  the  Comptrol- 
ler. In  vhat  WA7  the  pUiotift  may  proceed 
In  order  to  obtain  Mtiafaction  of  th«  Judg- 
ment is  net  a  queation  to  be  determined  ' 
this  action. 

Judgment  affirmed. 


(301  U.  a  1>4> 

ANTONIO  JOSfl  AMADEO,  for  Uie  U««  of 
and  together  with  the  Putor  Uarquex 
Company,  in  Liquid»tj<»,  Plfft.  in  Err. 


ASSURASm     COMPANY. 
(No.  1».) 

ANTONIO  JOSfl  AMADEO,  for  the  Uee  of 
and  together  with  the  Pastor  Marquee 
Company,  in  Liquidation,  Plfft.  in  Srr., 

BOTAL         INSURANCB         COMPANY. 
(No.  eoo.) 

rEDERICO  AMADEO,  for  the  Um  of  and 
Jointly  with  the  Pastor  Marques  Com- 
pany, in  XJquidation,  Plff».  in  Err,, 

ROYAL  mSURANOB  COMPANY. 
(No.  201.) 

a.  AppcaJ-^artlea    to    writ    Df    «rror.— 

Tbe  deaCb  at  the  luuied  aftu  Judsment  In 
taTor  o(  defeadaot  In  an  action  on  the  pol- 
ler. In  which  the  Iniured  was  orlstiull; 
named  ai  the  (ole  platatlll,  doei  not  require 
tbe  dlimlual  at  a  writ  of  error  aoed  out  lo 
rerlew  the  Judgment  without  rarlTlng  the 
actloD,  luRgestlng  the  death  on  the  record, 
or  gtvlDg  notice  ti>  the  auccunlon,  where  to 
meet  the  plea  that  the  plain  tiff  had  no  In- 
lareet  In  the  caaie  of  action,  tbe  Vaptlon  la 
the  declaration  wai  amended  to  show  that 
tbe  action  waa  broagbt  for  the  nae  of  a 
■peclfied  corporation,  and  an  averment  ol  an 
assignment  of  the  policy  to  euch  corpora- 
tion waa  Inserted  In  the  bodj  of  the  plesd- 
Ing. 
B.  Appeal-^RTtlea  t*  writ  •!  nrov.— 
Tbe  objection  that  ■  writ  of  error  ened  cnt 
on  behalf  of  a  liquidating  companr  to  rcTlew 
a  Judgment  lot  defendant  In  an  action  on  a 
poller  o'  biBorsnce  coold  only  be  proaecnted 
bj  tbe  llqaldator  will  not  require  dluDlaeal 
of  Buch  writ,  where  to  meet  tbe  plea  that  the 
Insured.  «ho  waa  orlfinellr  named  as  tbe 
sole  plaintiff,  bad  no  Interest  In  the  ceuee 
of  action,  tbe  caption  o(  tbe  declaration  wa* 
amended  to  show  that  the  action  was  broaght 
for  tbe  use  of  such  eompanj,  and  an  aTer< 
Vient  of  the  assignment  of  tbe  policj  to  such 
companj  "In  liquidation,  and  of  wblcb  Pedro 
Salaiar  I*  liquidator,"   was  inaertcd  In   the 


[Noa.  ]g»,  £00,  201.] 


IN  ERROR  to  the  Diatriot  Court  of  tha 
United  States  for  the  District  of  Porto 
Rleo  to  rericnr  three  aeveral  judgments  of 
that  court  In  favor  of  detendaiit  In  aetloni 
on  policies  of  Are  insuranoe.  Reverted  mt 
the  authority  of  Royal  Int.  Co.  -r.  UilUr,  lOB 

D.  S.  353.  50  L.  ed. ,  26  Sup.  Ot  Rep,  48, 

and  remanded  for  further  proceedings. 

The  facts  are  stated  in  the  opinion. 

Veatrt.  Frits  tub  BrlesMi  and  Uharltt 
M.  Soermon  for  plaintiffs  in  error. 

Ifesera.  I^derio 


■Mr.  Chief  Justice  Fvller  deliTcred  tha* 
opinion  of  the  court: 

In  No.  IBD  the  action  was  commenced 
April  21,  1003,  by  Antonio  Jos<  Amadeo,  as 
sole  plaintiff,  to  reoorer  from  the  Northern 
Assurance  Company  damages  in  the  sum  ot 
$10,000  on  a  certain  Are  insurance  poli^ 
issued  on  property  in  Porto  Rico.  The  pol- 
icy was  dated  Deoember  21,  1884,  and  in- 
sured plaintiff  against  loss  by  Are  for  on« 
year  from  that  date.  The  loss  waa  allied 
to  have  occurred  Februaiy  7,  1885. 

Defendant  filed  several  pleas,  and,  among 
others,  that  "the  alleged  cause  of  action 
did  not  accrue  within  fifteen  years  before 
this  suit,"  and  that  prior  to  tbe  institution 
of  the  suit  tbe  po1i<7  and  its  proceeds  bad 
been  duly  sold  and  transferred  by  plaintiff 
"to  the  firm  of  Pastor  Marquez  tt  Company, 
who  are  tbe  only  persons  entitled  to  sua 

irein."  g 

Plaintiff  demurred  to  both  these  pleas,^ 
but  subsequently,  l^  leave  ot  coiu't,  amend- 
ed his  declaration  by  adding  to  tbe  caption, 
after  the  name  Amadeo,  the  words  "for  tha 
of  and  together  with  Pastor  Uarquei 
Company,  in  liquidation,"  and  by  Inserting 
in  tbe  body  of  the  declaration  the  follow- 
ing: "And  plaintiff  avers  that  about  the 
month  of  August,  1885,  tbe  said  policy  was 
assigned  to  the  Pastor  Marquez  Company, 
which  is  a  company  in  liquidation  and  of 
which  Pedro  Balasar  is  liquidator." 

Thereafter  plaintiff's  demurrer  to  defend- 
dant'a  pleas  of  prescription  was  overruled  by 
the  court,  and  plaintiff  excepted,  and  sub- 
sequently replied  that  the  prescription 
pleaded  had  h«en  interrupted  "extrajudicial- 
ly." To  tliat  replication  defendant  inter- 
posed a  demurrer,  which  was  sustained  by 
the  court.     Plaintiffs  thereupon  declined  to 
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pla&d  farther  u>d  Uie  oomt  euterod  judg- 
ment, Jannary  12,  1604,  tu  follows:  "And 
It  ia  therefore  adjudged  bf  the  court  that 
iMue  is  found  in  favor  of  the  defendant. 
Mid  ttiat  the  plaintiff!  recover  oothiog 
herein,  and  that  the  defendant  go  heoca 
with  judgment  for  cost  against  the  plain- 
tiffs." It  now  appeara  that  plaintiff  Amadeo 
died  inteatate  Uay  14,  1Q04.  Beptember  20, 
1904,  application  waa  made  for  the  allow- 
auee  of  a  writ  of  error  from  this  court  to 
review  the  judgment,  wliieh  waa  allowed 
September  21,  1904.  On  December  20,  1904, 
an  appeal  bond  in  the  eimi  of  (500,  wherein 
Pastor  Uarquez  &  Company  was  named  aa 
principal  and  Lucas  Amadeo  and  Felix  Sa- 
lasar  as  sureties,  waa  filed  in  the  clerk's 
otSee  of  the  district  court,  but  the  bond  did 
not  bear  the  approval  of  the  judge.  The 
bond  waa  entitled  "Antonio  Jos*  Amadeo 
and  Pastor  Marques  &  Company  v».  North- 
em  Assurance  Company;"  recited  that 
"whereas  the  above-named  plaintiffs  have 
sued  out  a  writ  of  error  to  the  Supreme 
Court,"  ete.,  and  was  conditioned  that  "the 
above-named  plaintiffs  shall  prosecute  said 
writ  to  effect,"  etc  It  was  signed  "Pastor 
Harquez  ft  Com.  en  Liquid.  E.  Salasar, 
Lucas  Amadeo,  Felipe  Balaiar."  The  writ 
of  error,  which  ia  dated  December  31,  1904, 
•bear*  the  allowance  of  the  district  judge, 
7lTho*also  signed  the  citation  under  that 
date.  The  writ  of  error  and  tlie  citation 
described  "Antonio  Job«  Amadeo  for  the 
lue  of  and  together  with  the  Pastor  Har- 
quez Company,  in  liquidation,"  as  plain- 
tiffs in  error.  The  writ  of  error  asserts 
that  the  error  complained  of  wrought  dam- 
age to  "said  Antonio  Job4  Amadeo  for  the 
nee  of  and  together  with  the  Pastor  Mar- 
ques Company  in  liquidation."  The  tran- 
script of  record  waa  docketed  in  this  court 
Uaroh  15,  1B06. 

In  So.  200,  tlie  action  was  brought  by 
Antonio  Joefl  Amadeo  alone,  upon  two  pol- 
ieies  of  insurance  against  the  Royal  Insur- 
ance Company,  April  21,  1B03.  The  poli- 
eies  of  insurance  were  dated  September  IS 
and  December  21,  1884,  respectively,  and  in- 
sured plaintiff  against  loss  and  damage  for 
one  year  from  their  respective  dates.  The 
loss  ae  all^fed  occurred  February  7,  I 
Defendant,  among  other  defenses,  pleaded 
prescription  of  fifteen  years  and  transfer  by 
plaintiff,  prior  to  the  institution  of  the  suit, 
of  the  policies  and  all  interest  therein.  To 
these  pleas  plaintiff  at  first  demurred,  but 
subsequently,  with  leave  of  the  court,  amend' 
•d  hii  declaration  as  follows:  In  the  title, 
after  the  name  of  the  plaintiff,  by  adding 
the  following  words,  "for  the  use  of  and  to- 
gether with  the  Paator  Marques  Company 
ia  liquidation,'  and  by  adding  in  the  body 
of  the  declaration   the   following:      "' 


plalnUff  avers  that  on  or  about  August 
I8S6,  the  said  policy  was  assigned  to  the 
Pastor  Marques  Company,  which  Is  a  com- 
pany In  liquidation  and  of  which  Fedra 
Salaiar  is  liquidator."  Plaintiff'a  demur- 
rer to  defendant's  pleas  of  prescription  hav^ 
ing  been  overruled  and  exception  thereta 
noted,  plaintiff  replied  that  the  preseriptios 
had  been  interrupted  "by  extrajudicial  d» 
mand;"  to  which  replication  defendant  In- 
terposed a  demurrer,  which  was  sustaiiHd. 
And  plaintiff  having  refused  to  plead  fur- 
ther to  detendanf  B  pleas  of  prescription,  and 
"falling  to  offer  proofs  as  to  the  other  is- 
sues made  and  tendered,"  judgment  was,  on 
the  ISth  day  of  Januaiy,  1904,  entered  Ux 
defendant  aa  foUovrs:  "That  the  plain- 
tiffs herein,  Antonio  Jostf  Amadeo,  for  him-^ 
eelf  and  for  the  use  and  benefit  of  the  firmo 
of  Pastor 'Marques  ft  Compaigr,  and  Pedro* 
Salacar  as  liquidating  partna  of  the  said 
Paator  Marquez  ft  Company,  take  nothing 
by  either  of  their  said  suits,  and  tluit  the 
defendants  go  benoe  without  day  and  re- 
cover of  and  from  the  said  plalnUffa  all 
costs  in  this  behalf  lueurred  or  expended, 
for  which  execution  may  issue."  Petition 
for  allowance  of  writ  of  error  waa  filed  Sep- 
tember 20,  1D04,  and  allowed  the  next  day. 
An  appeal  bond  enUtled  "Joa<  Antonio 
Amadeo  and  Paator  Marquee  ft  Company  ««. 
Royal  Insurance  Company"  was  "filed  and 
approved  Dec  20th,  1004,"  but  the  copy  (4 
the  bond  in  the  transcript  of  reeord  doee  m)t 
show  the  approval  of  the  district  Jodga. 
This  bond  was  signed  by  "Pastor  Merqnea  h 
Co.  en  liqnl.,  B.  Salaiar,  Felipe  Salasar,  Lo- 
BBS  Amadeo,"  Pastor  Marques  ft  Company 
being  described  as  principal  and  Lucas  Ama- 
deo and  Felipe  Salazar  as  suretiee.  The  writ 
of  error  and  citation  were  aa  in  eaae  No.  199. 
Reoord  filed  Mari^  10,  1909. 

No.  201  was  a  consolidation  of  two  Bbnl< 
lar  actions,  and  the  course  of  procedure  waft 
like  thak-in  Nob.  199  and  300.  The  judgment 
was  rendered  January  15,  1904,  in  favor 
of  defeudaot  and  against  "Fredcrieo  Ama- 
deo, for  himself  and  tor  the  use  and  benefit 
of  the  firm  of  Pastor  Marquet  ft  Company, 
and  Pedro  Salazar  ae  liquidating  partnv 
of  the  said  Pastor  Marques  ft  Company." 

The  appeal  bond  was  filed  December  20, 
1904,  and  was  signed  by  "Pastor  Marquee  ft 
Company,  in  liquidation,  E.  Salazar,  Felipe 
Salaxar,  and  Lucas  Amadeo;"  and  did  not 
bear  the  approval  of  the  district  judge. 
The  reoord  was  filed  March  16,  1905. 

The  sureties  on  each  of  the  appeal  bonds 
in  Nos.  199,  200.  and  201  made  affidavit  as 
to  their  responsibility  before  the  clerk  ot 
the  district  court,  and  acknowledged  th* 
execution  of  the  bonds  before  him. 

It  waa  admitted  at  the  bar  that,  on  the 
merits,  these  judgments  must  be  reversed. 


D,Bi:izea3,GOOgle 
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Royal  Int.  Co.  t.  uaier,  IM  U.  &  8S3,  50  L. 

«<L ,  2a  Sop.  Ot  Bep.  46. 

e  Bnt  It  U  lBdrt«d  that  the  writa  of  ei- 
•  rOT  in  Nob.  IQB  utd  ZOOidtotild  be  diamiased 
bMauM  AntoDio  Jost  Amadao  died  afUr 
judgment,  «nd  beforo  tbe  writs  of  error 
wore  sued  out,  and  Uw  Paator  Marqnei  Com- 
jwaj,  if  otherwiaa  competent,  could  not 
proBceuta  the  writa  until  aitor  notice  to  the 
■ueeaBcIon  of  the  deceftsed.  And  further, 
that  aa  It  appeared  that  Paator  Uarquei 
Companj  wm  in  liquidation,  the  writa  of 
•rror  as  well  as  ths  actions  could  onlj  be 
prosecuted  in  the  name  of  the  liquidator, 
which  was  denied  to  be  the  fact  here.  And 
that  the  writ  of  error  in  No.  201  should  be 
dlsmiseed  on  the  latter  ground  u  well  aa 


eot  n 


Antonio  Joed  Amadeo  woe  dead  when  the 
writa  of  error  issued  in  Nos.  109  and  200, 
■nd  it  is  eontended  tliat  the  writs  cannot  be 
Bialntained  becauM  the  actions  had  not  been 
revived  below,  the  death  was  not  suggested 
on  the  record,  and  no  notice  of  intention  to 
take  out  the  writs  was  given  to  his  euoces- 
aion.  Defendant,  however,  pleaded,  among 
other  defensee,  that  Amadeo  had  no  inter- 
est in  ths  cause  of  action,  because  the  poli- 
cies and  their  proceeds  bad  been  dulf  oold 
and  transferred  to  Paator  Jlarquei  &  Com- 
panj, who  were  alone  entitled  to  sue.  And 
therodter  the  complaints  were  amended,  as 
previously  stated.  For  the  purpoeM  of 
these  motions  to  dismiss,  defendant  in  er- 
ror cannot  be  permitted  In  this  eourt  to  as- 
■eit  that  Amadeo  waa  other  than  a  nominal 
plaintiff,  and  the  eases  fall  within  the  prin- 
oiple,  oocasionally  applicable,  that  parties 
having  no  legal  interest  in  maintaining  or 
reversing  a  judgment  or  decree  are  not 
necessary  partiee  to  a  writ  of  error  or  ap- 
peal. Baakat  v.  ifoMell,  107  U.  S.  602,  27 
It.  ed.  600,  2  Sup.  Ct  Eep.  415;  Germain  v. 
Itaton,  12  WalL  Z6D,  20  L.  ed.  302;  Forgay 
w.  Ooitrad,  0  How.  201,  12  L.  ed.  404. 

And  although  these  records  are  much 
confused  and  very  carelessly  made  up,  we 
think  that  it  may  be  properly  held  that 
the  eSeot  of  the  amendments  was  to  bring 
the  liquidator  into  eourt  with  the  liquidat- 
ing company,  and,  at  all  events,  that,  in 
view  of  defendants'  pleas,  the  amendments 
thereupon,  and  the  want  of  objection  below 
In  respect  of  the  liquidator,  that  objection 
■honld  not  now  be  entertained  in  defeat  of 
•or  juriadietion.    These  eonsiderations  oon- 

gtiol  the  disposition  of  No.  201. 

?  *Aa  to  the  suggested  irregularities  in  the 
appeal  bonds,  they  do  not  render  the  write 
of  error  void,  and  we  do  not  feel  called  on 
ie  enter  any  orders  in  r^;ard  to  them,  aa 
these  caoea  must  go  book  for  further  pro- 
«sedlngs. 


Judffntant*  rvMrttd  and  eauses  remanded 
for  further  prooeedlngs  in  eonformlly  witb 
law. 

(201  U.  S.  184) 

FRANK  COtB  BROWN,  PIff.  te  Srr^ 

CHARLES  DUNCAN  aURNBT.  (Ho.  07.) 

JOSIAH  APPLETON  SMALL,  Plff.  in  »rr, 

PRANK  COLE  BROWN.   (No.  gs.) 

FRANK  COLE  BROWN,  Plff.  «n  Err. 

JOSIAH  APPLETTON  SMALL.  (No.  09.) 

1.  Appeal— ancatlaaa     TavlcvntMa— axis* 
tcBce   ot  taota   aaavmed   at   trial .-.Jtel- 

tlier  party  will  b*  beud  Id  the  appellate  court 
to  qneatlon  the  facts  wboea  cxIsteDca  was  aa- 
snioed  to  the  trial  court,  and  on  which  as- 
aamptlon  the  trial  proceeded  wItboDt  objec- 
tion, and  the  case  woe  decided, — Mpeclally 
wbsas  the  allsfcd  omUstons  mi|ht  have  been 
•applied   U   called    to   tbe  attention   of   the 


a  minlns  claim, 
after  the  land  has  reverted  (o  the  pn^ 
He  domain,  cannot  cure  the  delect  In  the 
original  relocatloa  artslng  ont  of  the  tact 
that  the  land  was  not  then  eobject  to  mtrj, 
where  (DterveoloB  ilihta  In  favor  of  a  third 
person  have  been  ercatedl 

S.  Mlaaa— lode  looatloa— reveralOB  to 
pabLla  daiaata— Tel<MatloB.-^nie  fOUth 
end  ot  s  lode  atlnlng  eUlm,  separated  Oom 
the  reat  of  the  claim  br  a  pateoted  placer 
ctaln,  did  Dot  revert  to  and  become  part  of 
the  public  dcmaln,  and.  as  such,  subject  to 
relocation,  until  the  dalmatit  elected  to  t» 
tain  and  patent  the  north  end  ot  the  claln^ 
although  sDcb  election  was  not  made  within 
the  ititr  diji  glvea  for  that  purpose  b7  the 
Land  Department  In  refailQir  a  patent  for 
the  Mitlrg  claim  becauw  divided  by  the  plac- 
er claim,  but  was  deferred  uutll  after  the 
nnsaecessfnl  termination  la  the  I.aiid  Depart- 
ment of  a  contest  with  Che  placer  claimant; 
began  after  the  declsloo  refining  the  patent 

4.  Mfnee— lode  Iooa.tfoii— revereton  t* 
public  doualH— relooation.^Ac  election 
to  retain  the  north  end  of  a  lode  mintns 
claim,  separated  from  the  rest  ol  the  claim 
by  a  patented  placer  claim,  made  after  tba 
misuccesstnl  termination  In  the  Ijand  Depart- 
ment of  a  contest  with  the  placer  claimant, 
begun  after  a  patent  for  the  entire  claim  was 
refused  because  divided  b;  the  placer  claim, 
took  effect  to  <as(a»t<  as  an  abandonment  of 
tbe  south  end  of  sacb  claim,  which  became 
at  once  sDbJect  to  iMocatlon,  altboagb  the 
entry  aa  to  each  tract  bad  oot  then  been 
formally  canceled. 

B.  PabUo  lo.nds — deolsloB  of  Land  D^ 
partu  eat— col  lateral  attack. — Bnllnga 
of  the  Land  Department  as  to  the  tract  cov- 
ered by  a  lode  mining  claim  are  aa  tree  frmn 
collateral  attack  where  flnal  entry  haa  bees 
made  as  thonch  patent  had  Issued. 


[Noa.  97,  08,  OB.] 
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Argued  and  tulmttted  Deeemler  5,  1005. 
Decided  Apnl  t,  }905. 

IN  ERROR  to  the  Suprema  Court  tit  tb« 
State  of  Colorado  to  reriev  a  judgment 
which,  reyeriing  tho  judgmmta  of  th«  Dis- 
teict  Conrt  of  Teller  Counlr,  in  that  state, 
held  that  the  eouth  end  of  e  lode  mining 
delm  reverted  to  the  poblio  domain  and  be- 
came lubjeot  to  relocation  when  the  claim- 
ant elected  to  retain  the  north  end  of  the 
olaim,  after  patent  for  the  entire  claim 
had  been  refused  and  the  Land  Department 
bad  decided  a  eonteet  with  a  plaoer  claimant 
•gainst  the  contention  of  a  known  vein  in 
the  placer  conflict    Afflnned. 

See  same  ease  below,  32  Colo.  4TS,  77 
Fac.  3G7. 

Statement  by  Mr.  Chief  JnsUce  Faller) 
Brown  applied  (or  patent  on  a  mining 
daim,  known  aa  the  Scorpion,  and  Oumey 
^adveraed  thii  application  as  the  owner  and 
•JolaJmaut  of  the  Hobaon's  Choice^  aa  did 
•  6maIl,<also,  aa  the  owner  and  claimant  of 
the  P.  G.  claim.  Thereafter  each  brought 
■nit  in  support  of  his  advene  elaim  In  the 
district  court  of  Teller  county,  Colorado. 
The  casea  were  tried  toicether  on  an  agreed 
•tatement  of  facta.  This  showed  that  the 
Boorpion,  Hobeon'a  Choice,  and  P.  G.  looa- 
ticme  covered  aubstantially  the  same  tract 
of  ground,  and  were  all  made  in  compliance 
with  law,  with  the  exception  repeated  in 
connection  with  each  of  eaid  locations ; 
"Provided,  houMver,  that  it  is  not  admitted 
that  at  the  time  of  aaid  location  the  ground 
«nbraoed  in  aaid  location  waa  a  part  of 
the  vaoant  and  miapproprlatcd  public  do- 
It  appeared  that  prior  to  Uay  28,  189S,  a 
■rining  lode  location  called  the  Eohnyo  wee 
«wned  by  the  Cripple  Creek  Mining  Com- 
pany, which  claim  wee  divided  into  two  non- 
eontiguoui  traete  by  the  Ut.  Roaa  placer 
daim.  The  north  end  of  the  Eohnyo,  com- 
prising 60a  feet  of  the  olaim,  was  where 
the  discovery  of  mineral  waa  madCt  and  It 
also  contained  a  ditcorery  shaft  and  the 
other  workings  and  improvements  of  the 
claim.  The  south  end,  being  700  feet  in 
length,  did  not  show  mineral,  and  was 
without  development  work  of  any  kind. 
The  following  diagram  illustrates  the  ait- 


Tbe  local  land  office  permitted  the  claim- 
ant of  the  Eohnyo  to  enter  the  two  traete 
aa  one  claim,  but  the  Department  nltt 
mately  refused  to  issue  a  patent  for  each 
tracts,  basing  the  refusal  upon  the  ground 
that  two  portions  of  a  lode  mining  claim, 
separated  by  a  patented  placer,  could  not 
be  included  within  one  patent.  The  land 
olDce  gave  the  applicant,  however,  the  priv-  — 
ilege  to  apply  for  a  patent  upon  either  of<D 
the  segregated  tracto,  and  directed  that,  in** 
default  of  on  election  or  appeal  t^  the 
claimant  within  sLtty  days  from  the  date 
of  the  order,  the  entry  of  that  portloD  of 
the  claim  lying  south  of  the  Mt  Roaa 
el^m  ihoold  be  oanoeled  without  furthw 
notice.  Thia  decision  waa  rendered  May 
2B,  ISSG,  and  no  appeal  was  taken  from  It; 
but  the  claimant  of  the  Eohnyo  instituted 
proceedings  against  the  claimant  of  the 
Mt  Rosa  placer,  the  purpose  of  which  wae 
te  secure  title  to  the  vein  of  the  Eohnyo^ 
which.  It  was  claimed,  passed  through  the 
portion  of  the  placer  daim  which  eonfiicted 
with  the  Kohnyo  location.  These  procc«d- 
ings  were  prosecuted  before  the  Land  De- 
partment, with  the  result  that  on  May  7, 
ISSS,  a  decision  was  rendered  againat  tb« 
Eohnyo  daimant's  contention  of  a  knowB 
vein  in  the  placer  cmiflict. 

June  14,  16B8,  the  daimaut  of  the  Eohnyo 
filed  in  the  land  office  a  written  instru- 
ment, dated  June  10,  by  which  it  elected  to 
retain  and  patent  the  north  aid  of  the 
Eohnyo  claim,  and  in  which  it  also  waived 
any  right  to  further  question  or  review  the 
dedsion  of  the  Secretary  of  the  Interior 
ot  May  7,  ISSS,  affirming  the  dedsioD 
of  May  2B,  1B96. 

July  10,  ISSS,  the  Commissioner  of  the 
General  Land  Offloe  canceled  the  entry  of  the 
Kohnyo  daim  as  to  that  portion  south  of 
the  Mt.  Rosa  placer. 

May  13,  ISSS,  Brown  located  this  700  feet 
as  the  Soorpion  lode  claim.  June  83,  1S9S, 
Gumey  located  the  vliob  premises  as  the 
Eobson's  Choice  lode  daim,  and  July  16, 
ISSS,  Small  located  the  same  ground  as  the 
P.  O.  lode  daim.  July  16  and  16,  ISQS,  tlM 
daimant  of  the  Scorpion  filed  amended 
and  second  amended  certificates. 

On  these  facta,  judgment  was  rendered 
for  defendant  In  each  cose,  from  which 
plaintiffs  appealed  to  the  auprcma  court  «ft 
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Um  lUtA  Thftt  MUit  Hnned  tli*  Jud|- 
ment  in  ffumay  t.  Brovm,  nnd  entered  judg- 
ment that  Qumey  reoorer  tlie  premlaee  in- 
cluded in  the  Hobson'i  Choice  location,  and 
for  eoata;  and  revened  the  judgment  in 
Small  T,  Brown,  and  entered  judgment  "that 
■  neither  part;  baa  eatabliahed  any  right  to 
S*  the*premiBea  in  eonttoveny,"  and  lor  ooeta. 
The  opinion  ia  reported  in  32  Colft  472, 
77  Fao.  3GT. 

tiMtrt.  WUllmm  O.  Prentlaa,  OAarle* 
f.  Potter,  and  iforaoa  F.  Olark  for  Brown. 
Mr.  Oharlea  O.  Bntler  for  Qurney. 
^     No  brief  waa   filed  for  Bmall. 

r     ib.  Chief  Justice  Foller  delivered  the 
•pinion  of  the  court: 

The  question  in  theee  caaea,  -which  waa 
Intended  to  be,  and  was  passed  upon,  is 
when,  in  reapcct  of  the  three  locations,  did 
the  premisea  in  oontroversy  become  sub- 
ject to  location  T 

In  the  state  supreme  court,  oounael  for 

Brown  contended  that  the  judgments  beloir 

must  be  affirmed  because  the  agreed  facte 

faOed  to  identify  the  premises  in  dispute 

a*  part  of  tbe  Kobnyo  claim;    did  not  es- 

^tablieh  the  validity  of  that  location;    and 

cs  did  not  affirnuLtively  show  that  the  premises, 

•  wbenlocated  as  the  Scorpion,  were  not  part 

of  the  unappropriated  public  domain. 

But  the  supreme  court  applied  the  rule 
that  where  the  existence  of  certain  tacts 
is  aBBumed  in  the  trial  court  and  the  trial 
proceeds,  without  objection,  on  that  as- 
sumption, and  the  case  is  decided  in  re- 
liance thereoD,  neither  party  will  be  heard 
In  the  court  of  review  to  question  there,  for 
the  first  time,  the  existence  of  tbe  facta,  and 
eapecially  not  where  the  a11^;ed  omissions 
mi^t  have  been  supplied  if  called  to  the 
attention  of  tbe  trial  court.  And  prop- 
erly applied  it,  for  the  identity  of  the 
ground  in  oontroversy  and  the  validity 
of  the  original  Kohnyo  location  were  con- 
eeded  by  both  parties;  and,  indeed,  ooun- 
•el  really  does  not  deny  them  as  matters 
of  fact,  but  simply  objects  that  the  stipu- 
lation did  not  include  them.  Moreover,  we 
think  the  stipulation  and  exhibita  attached 
containing  the  various  proceedings  before 
the  CouuniaaioDer  of  tbe  General  Land  Office 
and  the  Secretary  of  the  Interior  establish 
ths  validity  of  tbe  Kohnyo  location.  Ac- 
eording  to  that  record,  the  Kotmyo  claim 
had  passed  to  final  entry;  this  Kitry  had 
been  recognized  by  the  Commissioner  of  the 
General  I^nd  Office  and  the  Secretary; 
the  question  litigated  in  tbe  Land  Depart- 
ment for  sometbing  like  three  years,  as  to 
the  knowledge  of  the  placer  applicant  at 
the  time  of  his  application  for   patent  of 


the  KdatcDce  of  tbe  Kobi^  Telu  In  tho 
placer  ground,  had  been  dedded  adTerwly 
to  tiie  Kohnyo  claim;  the  Kohnyo  claimant 
had  thereupon  accepted  this  decision,  ao- 
quiesoed  therein,  and  availed  himself  ot 
the  privilege  extended  by  the  Commission- 
er's decision  of  May  28,  IB8S,  and  elected 
to  retain  the  northerly  tract  of  tbe  Kohnyo 
claim,  which  amounted  to  a  relinquishment 
of  tbe  southerly  tract,  and  the  entry  as 
to  that  tract  was  thereafter  formally  can- 
It  may  be  added  also  that  In  adverse  pro- 
ceedings each  party  is  practically  a  plain- 
tiff and  must  show  his  title.  Jaekson  v. 
Aoby,  108  U.  S.  440,  27  L.  ed.  OBO,  3  Sup.  CL 
Rep.  301;  Perego  v.  Dodge,  163  U,  S.  160, 
167,  41  L.  ed.  113,  118,  18  Sup.  Ct  Eep.  971. 
By  the  act  of  Congress  ot  Maroh  3,  1381  (21 
Stat  at  L.  60E,  chap.  140,  U.  S.  Comp.  Stat.^ 
ISai,  p.  1431),  it  waa  provided  that  if ,  inan« 
adverse  suit,  "title  to  the  ground'in  coo-. 
troversy  shall  not  be  established  by  either 
party,  the  jury  shall  so  find,  and  judgment 
shall  be  entered  according  to  the  verdiet." 
Under  that  act  it  Is  held  that  before  the 
applicant  for  a  patent  can  have  judgment, 
he  raust  prove  his  claini  of  tiUe  to  the 
ground.  The  object  of  the  statute  was,  aa 
we  said  in  Perego  y.  Dodge,  svprti,  to  pro- 
Tide,  in  the  case  of  a  total  failure  of  proof 
ot  title,  for  an  adjudication  "that  neither 
party  was  entitled  to  tbe  property,  so  that 
tbe  applicant  could  not  go  forward  with  the 
proceedings  in  the  land  office  simply  because 
the  adverse  -iaimant  had  failed  to  make  out 
his  case,  it  he  had  also  tailed."  2  LIndley, 
Mlnw,  f  763,  and  cases  cited. 

Ot  course  it  is  essential  that  at  the  data 
of  a  location  the  ground  located  on  should 
be  part  of  the  public  domain,  and  io  the 
present  case  the  spedfio  question  affirmative- 
ly raised  was  whether  the  ground  in  con- 
trorersy  was  a  part  of  tbe  public  domain 
at  tbe  time  of  the  respective  cont«3ted  loea- 

It  seema  to  us  that  when  the  Soorpion  lo- 
cator attempted  to  make  that  location  ho 
conceded  the  validity  of  the  Kohnyo  location 
and  the  segregation  by  that  location  from 
the  public  domain  of  the  southerly  portim 
of  that  claim,  but  assumed  that  the  decision 
of  the  Secretary  of  May  7,  1888,  operated 
to  restore  that  tract  to  the  public  domain  as 
ot  that  date,  since  he  relocated  it  on  May  13, 
and  on  the  tt^owing  tSth  of  July  filed  an 
amended  location.  But  the  filing  ot  the  lat- 
ter oertiflcate  did  not  cure  the  defect  aris- 
ing from  tbe  fact  that  the  discovery  sbsft 
of  the  Scorpion  was  upon  ground  covered 
by  the  Eohnyo's  claim,  and  the  filing  of  the 
amended   certificate   could   not   perfect   the 
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Boorplcm  loofttlon  In  Tlew  of  Um  preriou* 
location  ol  th«  Hotwon's  Cholee,  whlcli  cre- 
ated intervaning  right*  In  favor  of  a  third 

Th«  stipulation  of  faeti  waa  evidently 
prepared  in  respect  of  the  inquiry  concsm- 
ing  the  date  at  which  the  ground  in  con- 
trorersj  reverted  to  and  b«eame  a  part  ot 
the  public  domain,  and  that  embraced  the 
^  question  whether  that  reau1t«d  from  the 
«  decision  of  the  Secretarr  of  May  7,  I8BS;  or 

■  from'the  filing  by  the  Kohnjo  claimant  ot 
ite  election  to  retain  the  northerly  tract  and 
relinquish  the  other,  June  14,  18S8;  or  upon 
the  formal  eanoelation  of  the  entry,  July  10, 

issa 

NererthalsBs,  it  is  further  contended  that 
the  prooeedingB  tn  the  Land  Department 
between  May  28,  1396,  and  May  7,  1BS3.  did 
not  suspend  the  operation  of  the  deciei'^n 
of  the  Commissioner  of  May  2S,  189S,  and 
•inee  by  tliat  order  the  Kohnyo't  applicant 
waa  required  to  make  its  election  within 
sixty  days  from  that  date,  sa  to  which  end 
«tf  the  claim  it  would  retain  and  patent, 
In  default  of  wliich  election  the  entry  of  the 
■outherly  portion  became  eanoeled,  and  the 
Kohnyo'a  claimant  did  not  make  such  eteo- 
tion  until  June,  ISSS,  that  the  entry  became 
«anceled  as  to  the  ground  in  controversy  at 
the  expiration  of  sixty  days  from  M^y  28, 
189S,  and  thereupon  the  tract  reverted  to 
the  public  domain.  The  I«nd  Department 
ruled  otherwise.  It  treated  the  order  of 
May  2B,  1696,  aa  suspended  during  the  in- 
larmediate  period,  while  the  proceedings  as 
to  the  knowledge  of  the  placer  claimtuit  ol 
the  aziatence  ol  the  Kohnyo  lode  were  pend- 
ing. Manifeatly  because,  if  ft  was  known 
by  the  placer  applicant  at  the  time  of  appli- 
cation for  the  patent  that  the  Kohnyo  vein 
-extended  through  the  plae«r  ground,  tnen 
tlie  rein  did  not  pass  by  the  patent,  and  tlie 
Eohnyo'a  claimant  might  be  entitled  to  pat- 
ent iMth  ends  of  its  claims,  embradng  the 
Tdn  and  a  atrip  through  the  pla6er  location 

And  when  on  July  IE,  1S9B,  the  Depart- 
ntent  canceled  ti)e  Kohnyo  entry  as  to  the 
tract  in  controversy,  it  was  declared  that: 
"In  view  of  the  fact  that  no  motion  for  a 
review  of  the  d^Mirtmental  dedsion  of  May 
7,  1898,  affirming  the  decision  of  this  oMce 
of  May  28,  189S,  was  filed  within  the  time 
prescribed  by  the  rules  of  practice,  the  ded- 
rion  last  mentioned  became  final,  and  it 
now  devolve*  upon  this  olOee  to  execute  the 
Hune." 

TtM  election,  then,  by  the  Kohnyo  claim- 
ant, filed  in  the  land  office  June  U,  18SB, 
waa  on  abandonment  of  the  south  TOO  feet 
td  the  Kohnyo  claim,  which  took  elTeot  eo 
SfMfoati.    Lfndley,  Mines,  UMS-^UiDerry 

■  r.  £oM,  6  CoIo.'Z9&,  300.    Thia  was  volun- 


tarily done,  and  tooV  effect  notwithstanding 
the  receiver's  receipt  had  not  been  formally 
canceled.  Hie  order  of  cancelation  of  July 
16  simply  recorded  ■  pre-existing  fsct,  and 
did  not  change  the  effect  of  the  previous 
abandonment.  By  reason  of  that  abandon- 
ment, the  southerly  tract,  for  the  first  tim^ 
reverted  to  and  became  a  part  of  the  puhlig 
domain.  And  ■■  the  Hobaon's  Choice  was 
the  first  location  of  the  ground  made  afte> 
such  abandonment,  it  followa  that  it  was 
valid,  and  that  its  owner  was  entitled  to  a 
decision  In  its  favor. 

We  again  state  the  dates  of  the  reapeetivs 
locations.  The  Scorpion  was  located  May 
13,  1898.  The  Hobson's  Choice  was  located 
June  23,  18BB.  The  loca,tion  ot  the  P.  a 
was  July  10.  Thus  it  is  seen  that  the  Scor- 
pion was  attempted  to  be  located  at  a  tins 
when  the  premises  were  not  subject  to  loca- 
tion; that  tlie  Hobson's  Choiee  was  located 
when  Uie  premises  hod  reverted  to  the  pub- 
lic domain;  and  that  the  location  of  the  P. 
0.  was  afUr  that  date. 

We  have  accepted  the  rulings  of  the  Land 
Department  that  tiie  Kohnyo  location  cov- 
ered the  southerly  as  well  as  the  northerly 
end  of  that  daim.  Such  waa  the  decision 
of  May  28,  1395,  and  that  of  the  Beeretaiy 
of  the  Interior  ol  May  7,  1898,  and  tbs 
formal  cancelation  of  July  IS,  1893.  In  this 
separate  distinct  proceeding  counsel  cannot 
challenge  these  rulings.  The  attack  is  eol> 
lateral  and  cannot  be  entertained,  fiteel  r. 
St.  Louii  fTmeltinj)  A  Ref.  Co.  100  U.  8.  MT, 
27  L.  ed.  £26,  1  Sup.  Ct.  Rep.  380;  8t.  Lo^U 
Bmtlting  Co.  v.  Kemp,  lOi  U.  S.  636,  26  It. 
ed.  870.  Tm^  those  deefelons  refer  to  li^ 
stances  where  the  patent  had  issued,  hut  tha 
principle  ot  freedom  from  collateral  attaA 
is  equally  applicable  where  final  entry  baa 
been  mode.  The  final  certificate  issued  hf 
the  receiver  after  the  submission  of  flnal 
proof  and  payment  of  the  purchase  prie^ 
where  su<di  Is  required,  has  been  repeatedly 
held  to  be  for  many  purposea  the  equiva- 
lent of  a  patent  We  are  advised  in  argu- 
ment that  the  patent  was  issued,  hut  it  is 
objected  that  though  such  may  be  the  foot, 
it  is  not  BO  stated  in  the  facta  agreed.  ^ 

The  eanoelation  of  the  entry  of  tha  700* 
feet  did'not  rest  on  any  defect  in  tha  origt-* 
nal  location.  On  the  contrary,  the  Land 
Department  held  the  proceedings  soflteienk 
to  entitle  the  Kc^yo's  claimant  to  proceed 
to  patent  for  this  particular  tract  If  ha 
should  BO  elect.  It  was  only  when  tb* 
Kohnyo  claimant  abandoned  that  tract  bf 
making  his  election  that  he  waived  his  right 
to  patent  it,  and  permitted  the  receiver^ 
receipt  to  be  canceled  to  that  extent. 

That  cancelation  did  not  Itself  operate  Is 
restore   tha   southerly   tract   to   the   pnblit 
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donBdn,  whiclL  had  already  Uken  ploM  bj 
th«  action  of  the  Eolmya  claimant  in  com- 
pliaoce  with  the  judgment  o(  the  Land  I>e- 
partDienL 

We  eonour  in  the  oonclueiona  of  the  Bu- 
prrnne  Court  of  Colorado,  and  tli«  fudgmenti 
ate  affirmed. 

««1  V.  B.  6M) 

dTT  OF  CLEVELAND  and  the  Foreet  Citj 
Railway  Comp«n7,  AppU^ 


■<  ttPecl    >aUw«r— (>mBeklae-^st«ul«a 

•f  t«rai.— An  Intention  to  prolans  the  lUe 
of  a  itreet  rallvar  franchlia  Irom  tbe  dkte 
•rlKlnnll;  Aied  lor  It*  tcnuInatJon  to  Febrn- 
ary  10,  1S08,  whlcb  wu  the  date  flied  for 
tiie  mpiratlon  ot  a  frenchlee  Kranted  to  an- 
other compenj  with  vhlch  tbe  companj  oper- 
ating the  fonner  IranchlBs  waa,  vlth  the 
eoDieat  of  tba  clt;,  consolldsted,  must  be  lu- 
tenti  from  lubseqaeat  ordlnuicea  autborli- 
lug  the  nmeolldaCed  eompanj  to  extend  Iti 
llnca  and  change  to  electrlcltj  ai  a  SMtlve 
power,  tbe  right*  oDder  all  of  which  were  to 
terminate  with  the  franeblae  of  tbe  "main 
line,"  which  waa  recosnlied  ■>  eontlnnlnc 
nntil  that  date. 

•■  Bttwet  Fmllmr— fraaoble^-ainiilelpal 
•xtcnalon  of  term— TKlKlltr '-Municipal 
ordlnaneea  cztendlnK  tb*  life  of  a  atreet  rail- 
war  frsDcblBe  tmm  tbe  date  oclglnallj  Oied 
foi  Its  termination  to  the  date  flied  for  the 
aiplratlaii  of  a  franchise  eranted  to  another 
company  with  wblcb  tba  companj  operating 
tbe  former  tcancblaa  waa.  with  the  conient 
ol  the  eitf,  conaolldatad,  do  not  violate  the 
prOTlalona  ot  Ohio  ReT.  SUt.  |  S60S,  that  a 
ma  Did  pal  corporation  aball  not,  dnrlDs  the 
tann  of  a  atreet  rallwaj  grant  or  renewal 
thereof,  releeae  the  grantee  from  vij  obli- 
gation or  llahllltf  Iherehr  Impoeed. 

••  Street  r»llw«r— tmBClilBe— BiiinlfdpKl 
extenaloB  of  term— TBlIdltr^-UnalcIpal 
eitenalona  of  tbs  life  ot  a  itreet  rsIIwuT 
franeblae  before  the  orlgliial  grant  baa  ex- 
pired are  autborlced  bj  Oblo  Be<r.  atat.  | 
2B01,  althonsh  the  language  of  that  eectloD 
I*  that  the  council  maj  renew  tnj  lueb  grant 
at  Ita  ei  pi  ration. 

[No.  1B3.] 

ArptMd   Febrwarg    27,   XB,    1906.    Dteiied 
April  9,  1906. 

APPEAL  from  tbe  Cironit  Court  of  the 
United  Statea  for  the  Nortliera  Diatriet 
«f  Ohio  to  review  a  decree  enjoining  tba 
wiforcemeut  of  a  municipal  ordinaoee  gnmt- 
iag  a  atreet  railwaj  franehiee  in  streeta  in- 
dnded  in  a  franchise  previously  granted  to 
Mother  street  railway  company,  which  b 
■Uflged  not  to  bare  expired.  Affirmed. 
Bm  lame  caM  below,  135  Fed.  303. 
20  B.  a— 33. 


Statamant  hy  Ur.  Justice  MeKaasftt  » 
*  Bill  in  equity  to  enjoin  the  enf oroement  • 
of  an  ordinance  of  Uie  city  of  Cleveland, 
passed  January  II,  1904,  purporting  to 
grant  to  the  Forest  City  Railway  Companj 
the  right  to  maintain  and  operate  a  street 
railroad  upon  atreeti  alleged  to  be  covered 
by  grant*  to  the  appellee,  not  yet  expired, 
uid  which,  it  la  oontendcd,  constitute  con- 
tracts, the  obligation  of  whi(^  ia  impaired 
by  the  ordinance  of  January  11,  1904,  in 
violation  of  the  oontract  clause  of  the  Con- 
stitution of  the  United  Statea. 

A  preliminary  injunction  was  granted, 
which,  upon  final  heajing,  waa  made  perpet- 
ual. 136  Fed.  368.  And  thia  appeal  waa 
taken.  The  ease  waa  heard  upon  bill  and 
answer,  and  an  outline  of  the  facta  is  aa 

The  Cleveland  Electric  lUilway  Gumrtny 
is  a  consolidated  company,  organized  i;ndei 
the  laws  of  Ohio  in  1893.  None  of  Its  eon- 
atituent  companies  had  at  fbat  time  any 
rights  in  the  streets  in  controversy.  In  1903 
the  oompany  acquired  by  purchase  tbe  lines 
of  railway  and  the  rights,  privileges,  and 
franohises  of  the  Cleveland  City  Railway 
Oompany.  The  latter  company  was  conatj- 
tnted  of  the  Woodland  Avenue  ft  West  Sid* 
Street  Railway  Company  and  tbe  Cleveland 
aty  Cable  Railway  Company,  each  of  these 
companies  being  itself  a  ooosolidated  oom- 
pany. 

The  Woodland  Avenue  Hallway  Company, 
before  its  consolidation  with  the  West  Side 
Street  Railroad  Company,  was  the  successor 
by  purchase,  In  1885,  of  the  Kinsman  Street 
Railroad  Company,  its  rights,  property,  and 
franohises,  which,  by  the  terms  ot  the  con- 
solidation of  the  Woodland  Avenue  and 
West  Side  Companies,  in  1888,  vested  in  ths 
Woodland  Avenue  ft  West  Side  Railroad 
Company. 

The  rights,  privileges,  and  franchises  of 
tbe  Kinaman  Street  Railroad  were  derived 
from  the  city  by  an  ordinance  dated  August 
25,  IE79,  which  granted  to  the  company  and 
to  its  suecessora  and  aaaigns  tbe  right  ta 
maintain  and  operate  a  double  track  street 
railroad  in  tlie  city  of  Cleveland,  "commen- 
cing on  Superior  street,  at  the  intersection  of  h 
Water  street,  thence  through  Superior  street^ 
and  around  the  southwest  comer  of*Monu-* 
mental  square  to  Ontario  street;  thence 
through  Ontario  street  to  and  through  a 
portion  of  Broadway  and  Woodland  avenue 
(formerly  Kinsman  street)  ;  thence  through 
said  Woodland  avenue  •o  Biadison  avenue." 

It  waa  provided  that  "the  authority,  priv- 
ileges, and  franchises  .  .  .  granted  and 
renewed  to  said  company,  Ita  euceessor* 
and  assigns,"  should  continue  tor  a  period 
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wl  twKt^IlT*  Ji>i*  from  tlw  20th  day  of 
Bept«(nber,  IST0.  Hie  ax|ilra,ti<ni  of  the 
gnmt  WBo,  therefor*,  fixed  at  September  SO, 
1901.  The  ordinance  wm  accepted  by  the 
Kinmian  Company. 

On  May  14,  1883,  the  dty  pawed  an  oidi- 
atawm  entitled  "An  Ordinance  to  Permit  the 
Woodland  Avoiue  Railway  Company  to  In- 
tend its  Lines  of  Railway  on  Woodland  Are- 
nne  from  the  Cleveland  and  Pittsburgh 
Croesing  to  Corwin  Street."  The  ordinance 
waa  accepted  and  the  line  built  aa  an  exten- 
■km  of  the  traoka  built  by  the  ^''■""■" 
Company. 

Prior  to  the  year  1886  the  two  companiee 
which  formed  the  Woodland  Avenue  h  West 
6lde  6treet  Railroad  Company  were  inde- 
pendent lines,  with  independent  IranehiMS 
froT^i  the  ei^,  one  operating  on  the  weat 
■fdc  of  Cuyahoga  river,  the  other  upon  the 
east  side,  and  running  to  the  sontheaeebrly 
portion  of  the  city.  There  was  no  interchange 
of  trafSc  between  them,  and,  at  the  time  of 
the  consolidation,  the  Weet  Side  Company 
had  the  right  by  ordinance  from  the  city  to 
operate  its  road  for  twen^-flve  yeare  from 
February,      1883,— namely,      to     February, 

looa. 

Under  the  lawa  of  Ohio  the  dly  council 
had  the  power  to  flx  the  terms  and  condi- 
tions upon  which  railways  might  be  eonaol- 
idated,  and  in  ptinuance  of  the  statute  the 
eompaniee  notified  the  council  ol  their  pro- 
posed consolidation,  and  thereupon  the  coun- 
oil  passed  an  ordinance  Pebruary  I,  I88B, 
firing  the  consent  of  the  dty  to  Uie  consoli- 
dation upon  the  following  conditions: 

"The  said  consolidated  company  is  to  ear- 
ly passengers  through,  without  change  of 
_<ats,  by  running  of  the  cars  through  from 
gthe  workhouse  on  the  line  of  the  Woodland 
•  Avenue 'Railway  Company  to  the  point  on 
the  West  Side  Railroad  where  Gordon  ave- 
nue crosiee  Lorain  street;  and,  when  practi- 
cable in  the  judgment  of  the  council,  to  do 
liKewise  on  the  branches  of  tbs  consolidated 
Unes;  and  that  for  a  single  fare  from  any 
point  to  any  point  on  the  lines  and  branohes 
of  the  consolidated  road  no  greater  charge 
than  6  oeute  shall  be  collected;  and  that 
tickets  at  tiie  rate  (rf  eleven  for  SO  cents  or 
twenty-two  for  $1  shall  at  all  timee  be  kept 
for  sals  on  cars  by  conductors." 

It  was  provided  that  the  oriunanee  shotdd 
take  effect  after  Ita  legal  publication  and 
the  filing  of  the  written  acceptance  by  the 
companies  of  the  t«rms  thereof,  nie  writ- 
ten acceptance  was  filed  and  the  terms  of 
the  ordinance  ccmplied  with. 

The  line  flsed  in  the  ordinance  covers  the 
lines  of  the  Kinsman  Street  Railroad  Com- 
pany and  the  lines  referred  to  in  the  ordi- 


nance of  January  11,  1904,  sought  to  be  «»• 

No  dat«  for  the  eacpIraUon  of  the  graiit 
waa  fixed,  but  it  was  provided  that  the  oon> 
sdidated  eompairf  ahould  be  liable  to  all 
the  liabiliUee,  oonditlons,  and  penalties  to 
\rtileh  the  several  companies  were  liable. 

On  April  8,  IS<t7,  an  ordinance  was  passed 
authorizing  the  eonsolidated  company  to  lay 
an  additional  track  on  Franklin  avenue  be- 
tween Pearl  street  and  the  westerly  line  ol 
Franklin  circle,  and  to  occupy  and  operate 
said  extension  as  therein  provided,  but  on 
the  express  condition  that  no  inoreaae  of  fare 
should  be  charged  by  said  railroad  company 
or  any  part  of  it*  mam  line  or  »aid  eslen- 
siOH,  and  so  that  but  one  fare,  not  to  exceed 
6  cents,  should  be  charged  between  any 
points  on  said  ootnpon^s  mmh  line  or  e»- 
tensioiu.  The  ordinanoe  contained  tiie  fol- 
lowing prevision:  "And  the  grant  her* 
granted  shall  terminate  with  the  pretext 
jrront  of  the  main  line,  to  wit,  lOth  day  of 
February,  1908."  And  it  is  alleged  that  tba 
"main  line"  referred  to  includes  the  line 
operated  on  Woodlana  avenue  (former^ 
Kinsman  street)  and  originally  granted  to 
the  Kinsman  Street  Railroad  Company  bTa 
the  ordinance  of  August,  1879.  m 

*  On  August  12,  1SS7,  an  ordimLnce  was* 
passed  authorizing  the  consolidated  enn- 
pany  to  lay  and  extend  a  track  in  Franklin 
avenue,  from  Kentucky  street  to  Waverly 
avenue.  In  this  ordinance  there  was  a  pro- 
hibition of  increase  of  fare  "t>etween  any 
points  on  said  company's  mail*  Une  or  e#- 
fention,"  and  that  the  right  granted  should 
"terminate  with  the  present  grant  of  the 
main  line,  to  wit,  on  the  10th  day  ol  F^ 
ruaij,  1908." 

Prior  to  Kfarch,  1889,  the  linea  of  the  rail- 
way of  the  Woodland  Avenue  &  West  Sids 
Street  Railway  Company  were  operated  by 
horse  power,  and  there  came  a  demand  for 
more  rapid  means  of  transit  afforded  by 
electrical  equipment,  and  on  March  the  22d, 
1689,  and,  It  Is  alleged,  to  secure  such  means 
of  transit,  the  city  granted  to  the  consolidat- 
ed company  the  right  to  use  electricity  in 
operating  its  entire  line  of  street  railroad,  as 
the  same  then  axlsted,  with  any  and  all  ex- 
tensions that  might  thereafter  be  mada 
thereto.  It  waa  provided  that  the  grant 
should  be  in  force  from  the  time  of  Ita  legal 
publication  and  written  acceptance  by  the 
company.  The  ordinance  recited  tbst  "said 
company  shall  have  tbe  right  to  maintain 
and  operate  its  preseiit  line  and  any  and 
all  extensions  until  the  expiration  of  the 
present  grant  of  said  company,  to  wit,  the 
10th  of  February,  1908."  The  written  ac- 
ceptance was  filed,  and,  It  Is  alleged,  through 
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uid  by  compliuiM  vltli  iU  tomi*  ihe 
■ulidiiUd  eotapAnj,  and  th«  Clareluid  £Im- 
trio  RailwAj  Companr  m  its  sueceeior,  so- 
quired  Uie  absoluU  right  bj  contract  to 
tinue  to  miintMn  mud  opermt«  it*  Una  ot 
load  aa  it  then  existed  and  ali  extuiatoiu 
Uiereof  up  to  tha  10th  ia-j  of  Febroary, 
IMS.  This  la  denied.  It  ia  aJlt^ed  that  the 
appellee  expended  not  leaa  than  the  lum  ol 
9700,000  in  equipping  ita  road  with  electrio- 
Itj  na  ft  moUve  power. 

On  June  20,  1S92,  the  dty  paaeed  an  ordi- 
Bsnee  autboricing  the  conaoUdatad  company 
to  lay  an  additional  tntk  on  Kinaman 
■tract,  thereby  making  ita  line  on  eald  street 
s  double-tnek  railway.  The  point  of  be- 
ginning waa  deaignated  to  be  "at  the  inter- 
Saeetion  of  its  motn  tr»oki"  Then  waa  a 
^pTOviaion  for  termination  on  the  10th  of 
•  February,  1S08,  aa  in  the*other  ordinaucea. 
And  there  waa  the  same  provlaion  In  an  or- 
dinance paaaed  August  1,  1802,  authorizing 
an  extenaion  of  traeica  on  Lorain  street 
Again,  in  an  ordinanoe  of  the  &2d  of  August, 
Mithoriiing  the  oonatraction  and  mainte- 
nance of  a  saitable  and  naeeaaary  line  of 
feed  wirea  upon  certiJn  streeta.  An  ordi- 
Bsnce  of  October  17,  1S0£,  empowering  the 
company  to  lay  an  additional  trade  on 
Woodland  avenue  between  certain  atreeta, 
contained  the  eame  provision.  On  July  17, 
1893,  an  ordinanoe  waa  passed  authoriiing 
the  CleveUnd  City  Railway  Company,  which 
bad  become  the  owner  of  the  rights  of  the 
Woodland  Avenue  ft  West  Side  Street  Rail- 
road Company,  to  lay  an  additional  tmdk 
npon  South  Woodland  avenue.  This  ordi- 
nance eontaioed  a  provision  as  to  the  opera- 
tion of  tlte  tracks  in  eonnecUon  with  the 
other  lines,  the  kind  and  number  of  cart 
to  be  naed  and  the  manner  of  running  uid 
Interval*  of  time  to  be  run,  and  the  aprin- 
kling  of  trades.  The  grant  waa  to  remain  in 
force  until  the  26th  of  Januaij,  1010.  Feb- 
ruary 10,  1394,  an  ordinance  waa  passed 
granting  pennisalon  to  the  Qeveland  Elec- 
tric Railway  and  the  Cleveland  City  Bail- 
way  Company  to  build  a  eroas-town  road  on 
Willaon  avenue.  It  waa  provided  that  the 
grant  was  to  continue  in  force  until  the  let 
day  of  July,  1914. 

Of  tbia  ordinance  the  bill  allies; 

"Thia  grant  shall  be  in  force  until  the 
first  day  of  July,  1914. 

"Vour  orator  ahows  that  the  grant  under 
which  the  Cleveland  Eleotrio  Railway  Com- 
pany waa,  at  the  time  of  the  passage  of  the 
last-mentioned  ordinance,  operating,  as  to 
several  of  its  lines,  expires  on  the  Brat  of 
July,  1914,  and  that  the  obligations  imposed 
upon  the  Cleveland  City  Railway  Conqiany 
by  virtue  of  said  ordinance,  in  this  para- 


gr^h  sat  forth,  arc  aontinnlng  obllgaUona, 
requiring  of  your  orator  tha  performance  of 
all  and  singular  the  condition*  of  said  ordi- 
nance, including  the  issuing  of  ttuiafera 
from  its  other  linee  and  aoeepting  tranafer* 
from  ita  said  Willaon  avenue  line,  up  to  the 
first  day  of  July,  1914,  whereby  your  orator 
Hibmits  that  the  ooundl  thereby  not  only^ 
granted,  hut  required,  of  said  the  Cleveland  <J 
Ci^  Railway* Company,  the  operation  of  ita* 
entire  system  of  railway  up  to  the  first  day 
of  July,  1*14. 

"Your  orator  further  show*  that  Willaon 
avenue  and  the  linea  of  road  therein  con- 
atruoted  an  intersected  by  both  Tfln«ni«n 
atreet  and  Woodland  avenue  (formerly 
Kinsman  street).* 

UtMtrt.  HewtoM  D.  Baker,  D.  C. 
Weatembftver,  and  OarfiOi,  Bowe,  A 
WattenAovar  for  appellants. 

Jfssara.  Andrew  Sqwivsi  Stitm  W, 
WBrrlactoa.  and  William  B.  Btmdwt  for 
appellee  ^ 

■  Hr.    JuaUca    MaKenm»    delivered    tha  • 
opinion  of  the  court; 

The  system  of  railwaya  operated  by  the 
appellee  eomprisea  about  2S6  miles  of  track, 
lie  lince  In  oontroverqr  are  but  7  miles 
of  thia  aggrq^t*^  and  rest  for  their  initial 
grant  on  the  ordinance  of  the  26th  <A  Aa- 
gust,  18T9,  to  the  Kinaman  Street  RailroadM 
Company.  Tbis'gront  expired  on  the  20th!? 
of  September,  1S04,  unleaa  extended  by  sub- 
sequent ordinancee.  That  it  was  so  extended 
ia  the  oootention  of  the  t^pelle^  and  that 
it  has  the  right  to  operate  its  railways  on 
the  Btreeta  In  oontroversy  until  February, 
1008,  under  the  contracts  constituted  by 
thoaa  ordinances  and  their  acceptance.  A 
■pedal  reliance  la  baaed  on  the  ordinance 
authoriciog  a  change  to  eleobridty  as  a  mo- 
tive power,  in  compliance  with  which  it  la 
allied  that  the  appellee  expended  a  sum 
not  leaa  than  (700,000.  The  dty  takes  Isstie 
with  these  contantiima.    It  aaaerta  that  tha 

iginal  grant  to  the  Kinaman  Company  was 
not  extended  as  a  matter  of  fact  and  could 
not  be  extended  aa  a  matter  of  law,  the  d^ 
not  having  the  power  to  prolong  the  life  of 
the  original  grant.  The  argument  advanced 
is  somewhat  roundabout  Ita  ultimate  reli- 
ance is  npon  certain  sections  of  the  Revised 
Statutes  of  Ohio,  from  which  it  Is  deduced 
that  it  was  incompetent  for  tbe  coundl  to 
authorise  an  extenaion  to  expire  at  a  dif- 
ferent time  from  the  main  grant.  To  bold 
otherwise,  it  is  said,  would  be  to  hold  that 
the  coundl  would  have  power  to  grant  «X- 
tensions  In  perpetuity,  while  by  i  2S02  of 
the  Revised  Statutes  of  Ohio  there  can  be 
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SB  gnst  or  a  mnral  of  s  grant  for  » 
fnater  period  tlwn  twmty-flva  jmt*. 

Ordln&rllj  it  would  b«  more  orderlj  to 
eotuider  the  power  of  the  tatj  before  eon- 
■Idering  its  ezerdsa  or  the  intention  to  ex- 
ercise it.  For  our  purposee,  however,  it  be- 
comes oonvenient  to  consider  first  the  inten- 
tion of  the  titj  hj  the  ordinances  in  ques- 

Tlie  ptirpoBe  of  the  ordinanoei,  we  think, 
presenta  no  insolvable  doubts.  Indeed,  we 
tliink  it  is  dear  that  the  dt;  intended  to 
Moure,  and  did  eecure,  for  its  dtiien*,  valu- 
able transportation  fadlities,  and  intended 
to  extend  that  part  of  the  systein  of  rail- 
ways consisting  of  the  Kinsman  street  line 
and  its  extension  until  February,  1906. 
There  can  be  no  other  reaocmable  meaning 
at  wliat  the  d^  did  or  of  the  langus^  it 
need.  It  recognized  a  main  line,  not  in  one 
.ordinance,  but  manf  ordinanoei,  and  thepur- 
Hpoee  was  to  join  the  initial  grant  and  its 
•  extensions  together,  and  oonUnue  it  and 
thoee  eombined  until  1903.  There  could  have 
been  no  mistake  in  the  language  used  or 
misunderstanding  of  it.  Wa  might  suppose 
a  mistake  in  one  ordinance,  but  we  cannot 
mppoM  a  miatake  in  four  ordinanoee.  The 
matters  dealt  with  were  impoTtant,  and  it  is 
a  reasonable  pretumption  that  no  provision 
eonceming  them  eettiped  attention  or  was 
miaundentAod.  The  situation  must  be  kept 
In  mind.  The  Woodland  Avenue  Railway 
Company  (luooeuor  to  the  right  of  the 
Kinsman  Street  Company)  operated  a  road 
on  the  weat  side  of  the  Cuyahoga  river:  the 
West  Side  Street  Kailroad  Company  ope- 
•rated  on  the  east  side.  Iliey  were  independ- 
■nt  compaaisB,  and  the  interchange  of  traf- 
fle  between  them  was  obviously  a  public 
advantage.  This  was  accomplished  by  the 
oonsolidation  of  the  companies  and  the  or- 
dinance fixing  the  terms  and  conditions  of 
the  consolidation.  By  that  ordinauoe  through 
ears  were  provided  for  and  a  single  fare  was 
Mtablished  "from  any  point  to  any  point  on 
the  lines  and  braochea  of  the  consolidated 
road."  This  Imposed  duties  on  the  oompa- 
nies  and  it  also  secured  to  them  rights.  The 
grants  of  tiie  constituent  oompanles  expired 
at  different  times,  respectively  IBM  and 
1908,  and  it  is  contended  that  by  the  i 
union  of  the  lines  the  duties  and  rights  ol 
the  companies  oontfnued  for  the  longer  term. 
This,  however,  we  are  not  required  to  deter- 
mine. 

In  April,  1B87,  an  ordlnanoe  was  passed 
to  authorise  the  consolidated  company 
lay  a  double  track  in  Franklin  avenue, 
tUs  ordinance  the  words  upon  whioh  the 
controversy  turns  as  to  the  extension  of  the 
grant  to  1908  occur  for  the  first  time.  The 
grant  was  on  the  express  condition  that  no 


inenaae  of  fare  ilionU  be  charged  by  tb* 
eompai^  "cm  aa^  part  of  Its  main  line  or 
said  axtanslon,  ao  that  but  one  fare,  not  to 
axceed  6  eats,  shall  be  charged  betwea 
points  on  aaid  company's  main  tins  or  ex- 
tension .  .  .  and  the  right  herein  shall 
terminate  with  the  present  grant  of  the 
BuUn  tin«,  to  wit,  on  Qa  10th  day  of  Fd- 
ruary,  1908."  This  language  is  substantial-^ 
ly  repeated  in  the  three  other  ordinanoea.* 
We  think  there  can  be'no  doubt  of  its  pur-* 
pose,  and  if  it  were  any  part  of  our  funo- 
tion  to  pass  upc«  the  wisdom  erf  actions 
we  might  say  it  was  a  wise  purpose,  cer- 
tainly had  much  reason  to  commend  it.  Wbj 
break  up,  or  risk  the  breaking  up,  of  > 
union  of  lines  and  the  interchange  of  thair 
traffic  in  a  continuous  carriage  of  passen- 
gers at  one  rate  ol  farel  The  extension  was 
not  for  an  unreasonable  time.  One  of  tlls 
grants  did  not  expire  until  1908,  and  It  was 
reasonable  to  oontiuue  the  other  till  that 
time.  What  policy  or  purpose  could  bo 
ui;ged  against  itT  The  suggestion  of  counsd 
for  appellants  does  not  commsnd  Itself.  Tba 
suggestion  is  that  possibly  it  was  the  pur- 
pose of  the  dty  to  preserve  diSo'ent  datsa 
for  the  expiratlcm  of  the  grants,  so  tha^  Uio 
company  coming  to  the  dty  with  ite  line  in 
fragments,  the  dty  could  consider  whetlier 
oonceesions  in  the  public  Interest  might  not 
be  required  as  a  condition  of  the  renewal  of 
rights.  To  adopt  the  suggestion  wa  must  . 
suppose  a  aitoatlon  mora  difllouh  than  that 
presented.  Forethought  of  the  pubiie  inter- 
eets  muat  be  attributed  to  the  dty  oouncil 
when  it  passed  the  oonsolidaUon  and  other 
ordinanoes.  There  was  an  immediate  publio 
benefit  to  be  oonsidered,  and  the  time  of  ex- 
tension was  not  so  long  as  fo  cause  a  dread 
of  unforeseen  eonditions  or  to  make  neces- 
sary a  provision  for  them.  Besides,  indued 
ment  to  the  company  had  to  be  offered  and 
secured.  However,  a  discussion  of  pc^icies 
is  unneoeesary.  We  find  the  ordinances 
plainly  written,  and  we  turn  to  the  oon- 
struction  of  the  power  of  the  city  to  grant 
the  extension. 

The  question  of  the  Intention  of  the  ordi- 
nances bdng  settled,  the  question  of  tlie 
power  of  the  dty  council  is  settled,  in  *o 
tar  as  this  cose  can  be  distinguished  from 
OteveUmd  v.  OleoeUmd  Oity  R.  Co.  IM  U.  8. 
SIT,  48L.ed.  1102,  24Sup.Ct.  Rep.  rss.  Is 
the  latter  case  we  had  occasion  to  consider 
the  power  of  the  city  to  pass  the  wdinanees 
relied  mi  by  the  appellee  in  the  case  at  bar, 
and  thdr  efl'eet  as  contracts  between  the  dty 
and  the  companies.  The  suit  was  brought 
to  enjoin  the  enforcement  of  an  ordinane* 
passed  October  17,  1898,  redudng  the  fare^ 
on  the  Kinsman  Street  Railroad  to  4  cents,* 
under  a  right  reserved  t«*"inerease  or  dimi»* 
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Ui  ttw  rata  of  tm  <m  tali  ro«id  ■■  ths 
dtj  might  "deem  joBtiflahle  and  erpedlant.'' 
The  Clevelmd  Citj  Railway  Company,  inc- 
ecBBOr  of  tho  Kinaman  Street  Company,  eon- 
tended  thAt  the  power  had  been  given  up  in 
■ubsequHit  ordiiuuicee,  and  the  decision  lua- 
tained  the  eontention.  Tba  lectionB  of  the 
Revised  Statutee  of  Ohio  were  quoted  and 
by  them  it  waa  uid  "there  was  lodged  by  the 
l^slature  of  Ohio  in  the  municipal  oouncil 
of  Cleveland  eompreheuiive  power  to  con- 
tract with  street  railway  companies  ip  re- 
spect to  the  t«rDW  and  oonditiona  upon 
which  such  roads  might  be  constructed,  oper- 
ated, extended,  knd  consolidated,  the  only 
limitation  upon  the  power  being  that  in  case 
«f  an  extension  or  consolidation  no  inoreaae 
)n  the  rate  of  fare  should  be  allowed."  This 
«Ktraot  leaves  nothing  to  be  said  aa  to  the 
power  of  the  city,  and  the  rest  of  the  opin- 
ion leaves  little  to  be  said  aa  to  the 
queation  of  the  ordinances  conetitutiug  con- 
traots  with  the  eompany.  All  the  coniid- 
nationa  which  eould  be  o^ed  against  tikem 
ae  sueh  were  dlscuaeed  and  paeeed  on,  and 
the  ordinanoce  Involved  were  thoee  relied  on 
by  the  appellee  in  the  present  case,  to  wit, 
the  ordinance  making  the  grant  to  the  Kine- 
man  Street  Company  of  August,  1879,  the 
ordinance  consolidating  the  West  Bide  Rail- 
TOftd  Company  and  the  Woodland  Avenue 
Railroad  Company,  and  the  ordinances  of 
AprU  a,  1867,  and  August  12,  1S37.  There 
was  a  reference  to  the  provision  of  the  ordi- 
nance of  April  S  and  ita  repetition  In  the 
ordinance  of  August  12,  making  the  time  of 
the  tarminati<a  of  the  grants  that  "of  the 
Putin  Itne,  to  wit,  on  the  lOtb  day  of  Febru- 
ary, 1908."  The  reference  was  not  casual. 
The  provision  waa  regarded  aa  an  element  in 
the  purpoee  of  the  extenaion  of  the  roade 
and  aa  a  means  of  seouring  the  public  ad- 
Tantages  of  the  union  of  the  lines  and  one 
rate  of  fare  Oiver  all  of  them. 

Another  contention  waa  noticed  which  was 
pressed  there  and  it  is  again  pressed  here, 
based  on  |  2002  of  the  Revised  SUtutea  of 
Ohio,  that  a  municipal  corporation  eould 
not,  during  the  term  of  the  grant  or  the  re- 
f^  newal  thereof,  release  the  grantee  from  any 
2  obligation  or  liability  imposed  by  the  grant. 
*  This  provision  was  urged  as  preventing  a 
surrender  by  the  city  of  the  power  reserved 
fn  the  grant  to  the  Kinsman  Street  Rail- 
Tvay  Company,  because  the  reservation  was 
an  obligation  and  liability  Imposed  upon 
the  railroad  corporation.  Section  2501  was 
urged  as  precluding  any  attempt  to  treat 
the  consent  of  the  city  to  extensions,  oon- 
Bolidations,  or  change  of  motive  power  a«  of 
renewals  of  the  rights  renewed  by  the  ordi- 
nance of  1870,  because  it  was  contended 
ttiat  the  positive  provisions  of  that  section 


permitted  such  renewals  only  at  the  explnt- 
tion  of  original  granta.  Both  contentions 
were  rejected.  Of  S  ^02  It  was  said  that  Lie 
laws  of  Ohio  permitted  a  modiQeation  of  a 
contract  between  a  municipality  and  the 
ovmer  of  a  street  railroad,  and  f  2501  bad 
been  held  to  authorize  renewals  to  be  made 
before  the  expiration  of  the  original  granL 
To  support  the  latter  conclusion  we  cited 
Btats  ea  rel.  Eaddm  v.  £ast  Cleveland  R. 
Co.  4  Ohio  C.  C.  318,  affirmed  by  the  Huprema 
court  of  Ohio.  Appellants'  concede  the  au- 
thority of  that  case,  but  say  the  ordinance 
it  passed  upon  left  no  doubt  of  the  intention 
of  the  city,  whereas  in  the  case  at  bar,  con- 
sidering the  proviaions  of  the  statutes  and 
the  ordinanoea,  all  intendments  muat  be  held 
to  be  against  an  intention  to  renew  the 
original  grant.  In  other  words,  the  eon- 
tention is  that  while  "no  set  form  of  words 
is  necessary,"  it  is  yet  urged  that  "such 
result  can  only  be  effected  by  apt  words 
evincing  a  plain  and  unmistakable  purpose 
to  make  a  roiewal."  It  is  not  a  questicm 
of  power,  therefwe,  to  pass  the  ordinances, 
but  of  the  intention  of  tlie  city  in  passing 
them,  and  the  latter  we  have  sufflotuitly 
considered.  It  is  only  necessary  to  add  that 
we  do  not  And  uncertainty  in  them,  and  can- 
not, therefore,  yield  to  the  conduaion  de- 
duced from  ita  supposed  existence.  The  eito- 
atton  was  plain  and  the  city  council  mat  it 
with  a  definite  and  reasonable  plan.  It 
must  not  be  overlooked  that  if  the  Atj  gave 
rights  it  secured  benefits,  and  that  the  rights 
could  not  be  exercised  without  large  ex- 
penditures of  money,  or  ba  of  any  value  nn> 
less  assured  of  stability.  Seven  hundred^ 
thousand  dcdlars,  the  appellee  urges,  it  «a-« 
pended  on  the  change  to 'electrical  power,* 
and  the  allegation  is  hardly  made  doubtful 
by  the  answer.  We  cannot  believe  that  the 
expenditure  of  that  sum  was  unworthy  ol 
consideration  by  the  city,  or  that  the  d^ 
intended  to  exact  It  as  an  obligation  that 
could  be  imposed  on  the  company,  or  ro- 
garded  it  as  anything  but  a  benefit  to  the 
city,  to  be  recompensed  and  secured  by  the 
ordinance  which  was  parsed. 

It  is  urged  by  the  appellee  that  the  roads 
operated  by'  it  constituted  a  luiifled  as- 
tern, and  by  virtue  of  the  ordinance  of  July 
17,  1S93,  fixing  the  time  of  the  expiration  of 
the  grant  thereby  made  the  26tfa  of  Janu- 
ary, 1010,  and  the  ordinance  of  February, 
ia!)4,  in  which  the  date  of  the  expiration 
of  the  grant  there  provided  for  was  the  1st 
day  of  July,  1014,  extended  the  time  of  all 
the  grants  composing  the  system  tutil  1914. 
We  do  not  think  this  question  properly 
arises  on  the  record,  and  we,  therefor^  do 
not  pass  upon  iL 

Decree  o/^nned. 
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1*—     ■■—■-«—  oa  aOB-S^dcral  K>on>d. 

—A  itaCc  oonrt  aoaot,  by  mtlDS  tU  Jndc- 
meat  upon  nmi  cronDd  of  local  or  gtaerKl 
)«w,  defut  tb«  (ppellate  larladlctlon  of  tli« 
Bnpreme  Court  □(  tba  United  Btatea.  II  B 
Federal  rlgtit  or  ImaioDltf  «■■  ipeclallj 
Mt  DP  or  claimed  wblcb,  U  T«cosnti«I  and  on- 
forced,  would  nquira  a  aitrer«nt  Judgnunt. 

a.  CoBstltattoBBl  l»w— inpalRucBt  of 
OOB  tract  obJISTBtloBB— compelllBST  tlie 
lowrrlBV  ot  B  street  rBllway  tunnel 
BBdar  MTlvnble  river. — Contract  obll- 
tatlons  an  not  Impaired  bj  eompallEns  a 
■treet  railway  company,  at  its  own  eipenae, 
to  lower,  or,  at  Iti  option,  rtmoTo,  ■  tunnel 
eonitrneted  by  It  andw  the  Chicago  rl*er, 
wbleb,  tboagb  not  an  obatmetlon  to  narlca- 
tlon  wben  conitruetad,  baa  since  become  mcb 
by  reaioD  ol  tbe  Inereaaed  lUe  ot  tbe  tmmIi 
plylni  on  tbat  river,  wbara  tba  municipal 
ordinance  nDdet  wbleb  aacli  tunnel  waa  con- 
structed contatna  no  atlpnlatlon  tbat  the 
tltj  will  not  eiert  any  power  It  poMenn  to 
deepen  tba  cbannal  and  lmpro*a  narlntlon, 
•nd  It  waa  adopted  wblle  a  atate  itatute  waa 
tn  force  wblcb,  aa  cooetrued  by  tbe  Itate 
Murta,  made  It  a  condition  of  tbe  eoDitruc- 
tlon  at  fueb  a  tunnel  tbat  nsTlEatlon  abonld 
not  be  nnneceeearlly  Interrupted.* 

S.  'Wntere — iwFBmftnnt  rlsht  sf  bbtIsk- 
tlan^^^e  rl^ti  of  a  atrcet  railway  com- 
ptny  Id  a  tonnal  under  a  naTlsabla  rtrer, 
arUIng  from  Ita  ownenblp  of  tbe  fee  of  tbe 
land  on  eltber  ilde  of  tbe  river  or  In  Ita  bed, 
•re  subject  to  the  paramount  rl^bt  o(  navl- 
Catlon  over  tbe  watera  of  eueb  river. 

4.  ConatlfatlonBl  Ibvt— dae  proersa  of 
law— tklcloK  l>rl*ate  vrapertr  for  pnlt- 
Ue  Be*. — Beqalrlns  a  ftreet  railway  company 
to  stand  tbe  expense  of  lowering,  or,  at  Its 
option,  removing,  a  tunnel  conitructed  hj  It 
tinder  tbe  Chicago  river,  wblcb,  tbongb  not 
fto  obstruction  to  navigation  wben  construct- 
ed, has  since  become  sneh  by  reason  of  tbe 
Increased  (lie  of  the  veaaels  plying  upon  that 
river,  does  not  deny  It  tbe  due  process  of  law 
guaranteed  by  the  Federal  Constitution, 
wblcb  requires  tbat  compeDaatlon  be  made 
wben  private  property  Is  taken  for  public 
oae,  where  the  ordinanco  nnder  which  tbe 
tunnel  waa  constructed  was  adoptM  while 
a  statute  was  In  force  which,  as  construed  by 
the  state  courts,  made  It  a  condition  ot  tbe 
construction  of  such  tunnel  tbat  navigation 
■honid  not  be  nnneeessarlly  Interrupted. 

Sa  Mnnlclpnl  cor poratlona-— poorer  BTer 
BBVlsable  patera  approval  of  ieor^ 
larr  ol  IVar.— Tbe  city  of  Chicago  was  em- 
powered, without  tbe  approval  of  tbe  Secre- 
tary of  War.  to  require  tbe  lowering  of  a 
ttrtet  railway  tonnel  nnder  tbe  Chicago  riv- 
er la  give  a  clear  depth  ot  SI  feet  ot  water 
Above  It,  or,  In  tbe  allematlve.  to  compel  Its 
rwnoval,  by  tbe  declaration  in  tbe  river  and 
barbor  act  ot  Mircb  8,  1609  {30  Stat,  at 
I.  lies,  chap.  42G),  that  all  tbe  work  of  re- 
noving  and  reconstructing  bridges  and  pier* 


and  lowwinc  tanasli,  aiemmzj  t»  pwntt  • 
navigable  Channel  wttb  the  prescrtljed  "pr^ 
act"  deptb  of  ai  fMl  In  tbe  ChleagD  rlvw 
Bbonld  be  done  by  the  etO  without  »vr*"W 
tn  the  United  Btatss. 

[No.  ui.y 

Argvt*  JvMuiry   10,    11,    1908.     DtoUUi 
AprH  9, 1906. 

IN  ERm)E  to  tlia  Supreme  Conrt  of  tlw 
State  of  lUinoia  ta  review  a  judgment 
which,  KfBrming  the  reveiaal  in  the  Appel- 
late Court  for  tbe  Firat  District  of  k  judg- 
ment of  the  Circuit  Court  of  Cook  Ooun^, 
in  that  state,  awarded  a  peremptory  mftB- 
damus  directing  a  street  nulwaj  eompanj 
at  ita  own  expense  to  lower,  or,  at  Ita  op- 
tion, remove,  its  tunnel  under  the  Chioaco 
river.    Afprmtd. 

See  same  caae  below,  214  m.  9,  73  N.  B. 
3B3. 

The  facts  are  atated  in  tbe  opinion. 

Jfetsrs.  Jnhm  P.  WUaoa  and  OkarUt 
B.  Babeock  for  plaintiff  in  error. 

Ifestr*.  Jamea  HsnlltoB  Lewie  and 
OranvUle  W.  Browalac  for  defendant  !■ 


*  Ur.  Justice  Tr»T.l»»i  delivered  the  o^n.* 
ion  of  the  court: 

This  ease  presents  some  questions  of  Ju- 
risdiction and  constitutionality  arising  out 
of  the  relative  rights  and  duties  of  the  ei^* 
ot  Chicago  and  tbe  West  Chicago  Street^ 
Railroad  ■Company  in  respect  of  a  tunnel* 
maintained  by  that  eompany  under  the 
south  branch  of  Chicago  river  at  or  near 
Van  Buren  street,  in  that  city. 

The  judgment  in  tbe  circuit  conrt  of  Cook 
county,  Illinois,  wa*  in  favor  of  the  rail- 
road company,  but  It  was  reversed  in  tbe 
appellate  court,  first  district,  the  former 
court  being  directed  to  give  to  the  city  the 
relief  asked.  Upon  appeal  to  tbe  auprema 
court  of  Illinois  a  judgment  waa  rendered 
in  favor  of  the  city. 

Tba  eontantion  of  tbe  company  la  that  tba 
judgment  nnder  review  cannot  be  iuataincd 
consistently  either  with  the  contraot  dause 
of  the  Constitution  ot  the  United  Statea  <v 
with  the  due  proceas  of  law  enjoined  by  tba 
14th  Amendment. 

The  esse  presented  by  tbe  leoord  ia  anl^ 
stsntially  as  will  be  now  stated. 

On  or  about  AprU  2d,  13B8,  tbe  dtj 
council  of  Chicago  adopted  in  due  form  the 
foilowlng  ordinance: 

"Whereas,  the  board  of  directora  of  the 
West  Chicago  Street  Railroad  Ccnnpaigr,  on 
the  second  day  of  April,  IB83,  by  and  at 
the  request  of  the  mayor  of  the  city  of 
Chicago,  adopted  the  following  reaolutlon: 
Resolved,   Tbat   the    West   Chicago   Street 
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R&ilr(Md  Companj,  in  ootuddantjon  of  tha 
paiMige  and  approval  by  tlw  inB7«i  of  tha 
tbne  ordlnanon  pawed  hj  tbs  oitj  eoniHdl 
of  Cblcago  on  tho  SOtb  dftj  of  March,  IBSS,— 
one  grantliig  to  tlie  W«t  Dirialon  Bailwaj 
Oompan7  the  right  to  change  ^Ita  motive 
power  from  horae  to  cable  or  electric  pow- 
er; one  granting  to  the  Chicago  Pafsenger 
Railway  CSompasy  the  right  to  make  the 
■ame  change;  and  one  granting  to  the 
West  Chicago  Street  Railroad  Oompany  the 
right  to  oonatruot  ita  traeka  on  JeSerson 
■traet,  between  Madison  and  Waahington 
■ticets,  and  to  uaa  horse,  cable,  or  eleetrlc 
power  thereon, — hereby  agrees,  by  and  with 
tike  city  of  Chicago,  at  ita  own  expenae 
to  conatmct  a  tunnel  under  the  Chicago 
river,  and  acquire  the  neeeaaary  right  of 
way  therefor  on  a  route  to  be  located  by 
^  said  company  between  Madison  and 
■^Twelfth  atreeta,  with  the  coat  terminus  at 
■  Fifth  avenue  or  west  tliereof,  and  *  the 
weatem  terminns  at  Halatad  sbeet  or  east 
thereof;  provided,  howerer,  that  thia  com- 
pany shall  have  the  right  from  said  dty 
to  oonstmet  said  tunnel  under  any  inter- 
vening atreet  or  streets  and  said  river 
within  aaid  limits,  but  snch  location  and 
eonstruction  shall  be  snch  aa  not  to  inter- 
fere with  the  oapadty,  uaefulneaa,  or  grada 
<rf  said  streets ;  said  toimel  to  be  used  by 
tUs  company  for  street  railroad  tiucka,  and 
the  oonstmction  thereof  shall  be  commenced 
within  three  yean,  and  be  completed  with- 
in four  ycBra,  after  the  said  dty  oouneil 
ahall  grant  permission  to  said  railroad 
company  to  make  aaid  improvements,  un- 
less prevented  by  injunctions  or  strikes,  and 
the  time  said  conatruotion  is  so  inter- 
fered with  Bhall  be  added  to  aaid  four  years, 
all  woii£  to  be  done  in  a  manner  aatislac- 
tory  to  the  commissioner  of  public  works, 
and  the  tracks  through  the  tunnel  shall 
be  oonneoted  with  the  street  railroad  tratdca 
controlled  by  thia  company.  Now,  there- 
fore, be  it  ordained  by  the  city  council : 
That  the  agreement  in  said  reeolutiou  eon- 
tained  be  and  the  same  is  hereby  accepted 
by  and  on  behalf  of  the  dty  of  Chicago  as 
a  consideration  from  said  company  lor  the 
passage  and  approval  tty  tlie  mayor  of  the 
ordinances  in  said  rcaolntion  spedfled,  and 
authority  is  hereby  granted  aaid  oompany 
to  make  the  improvements  therein  men- 
tioned." 

When  this  ordinance  was  passed  there 
was  in  force  what  ia  known  as  the  horse 
and  dummy  act,  paased  in  IB 74,  which 
provided:  "That  any  company  whidi  has 
been  or  shall  be  incorporated  under  the 
general  laws  of  thia  state,  for  the  pur- 
pose of  constructing,  maintaining,  or  oper- 
ating any  horse  or  dummy  railroad  or 
tramway,  may  enter  upon  and  appropriate 


an;  property  naoessary  for  tha  aonvtme- 
tion,  malntamanec^  and  operation  of  its  mad, 
and  all  neceaaary  sidliVi  "Ide  tnu^  and 
appnrtenaneea,  and  m^,  aubjeet  to  the 
prorisiona  contained  in  this  aet,  locate 
and  construct  ita  road  upon  or  over  any 
street,  alley,  road,  or  highway,  or  aeroaa 
or  over  any  waters  in  tlifs  stata,  in  ciie& 
manner  at  not  to  unnecessarily  obstruct  tha 
public  uaa  of  aneh  street,  alley,  road,  or 
highway,  or  intermpt  tht  navt^tion  of, 
aucA  water*."  g 

*  In  214  DL  B,  IB,  T3  N.  E.  3S3,  SQS,  tlte  • 
euprema  oonrt  of  Blinola,  referring  to  thia 
act,  said:  'mils  aet  was  on  odditum  to  tha 
charter  of  any  company  organized  under  the 
general  incorporation  act)  and  ita  provi- 
sions have  existed  under  some  form  ever 
since,  eonferring  powers  upon  street  rail- 
road companies  organicad  as  the  defendant 
Is.  It  gave  the  defendant  the  right  to  con- 
atruet  its  railroad  either  over  or  across  tha 
Chicago  river,  wfaidi  induded  the  tunnel, 
*ub;eot  to  the  OEMidttion  oontatmod  in  it. 
Defendant  could  only  hold  real  estate  tor 
the  transaction  of  ita  buainesa  of  main- 
taining and  operating  a  street  railroad, 
and  the  statute  fixed  the  conditions  under 
which  it  might  use  ita  real  estate  for 
building  the  tunneL" 

^le  tnniud  was  completed  by  tha  rail- 
road company  in  March,  1394,  and  liaa 
ever  since  been  uaed  and  ia  now  being 
used  as  a  passageway  under  the  river  tor 
its  oars.  When  constructed  (as  well  aa  at 
tlie  present  time)  the  water  in  the  souUt 
branch  of  the  Chicago  river  over  the  tunnel, 
near  Van  Buren  street,  varied  in  depth 
from  IT  to  18  3-10  feet. 

On  the  3d  day  of  March,  1899,  Congreas 
passed  a  river  and  harbor  act,  among  the 
provisions  of  which  was  one  directing  the 
Secretary  of  War  to  cause  surveys  to  be 
made  and  the  oast  of  improving  certain 
rivers  and  harbors  to  be  estimated  and  re- 
ported to  Congrees,  aa  follows:  "Improving 
Chicago  river  in  Illinois:  Survey  and  esti- 
mate of  cost  for  a  channel  twenty-one  feet 
deep  from  its  mouth  to  the  sto«k  yards, 
on  the  south  branch,  and  to  Belmont  ave- 
nue, on  the  north  branch,  so  far  as  may 
be  permitted  by  axistiog  doelts  and  wharves, 
exdusive  of  cost  of  removing  or  construot- 
ing  bridges  or  piere  or  lowering  tunnels; 
and  the  aforesaid  depth  of  twenty-one  feet 
is  herel^  adopted  as  the  project  depth  for 
the  improvement  in  lieu  of  that  fljud  bj 
the  act  of  June  third,  eighteen  hundred 
and  ninety-six  [20  Stat,  at  L.  20S,  diap. 
314] ;  Protrided,  That  all  the  work  of  n- 
moving  and  reconstructing  bridges  and 
pie»  and  lowering  tunnels  necessary  to  s 
permit  a  practicable  ehanud  with  said^ 
depth   to* be   obtained   shall   be    done,    or* 
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saoMd  to  Im  done,  hj  tho  eltj  of  ChloBgo, 
wlthont  npeiiM  to  the  United  Btatca."  30 
Stat,  at  L.  use,  dup.  4Zfi. 

AfUr  the  passage  □(  th&t  a«t  stepH  were 
taken  to  dredge  the  Chicago  river  so  a«  to 
deepen  its  tdiannel  in  aooordauce  with  the 
provisions  ol  the  act  of  Congress,  and,  it 
1b  allied,  sueb  work  "has  been  proceeding 
under  the  authority  sad  sapervision  of  thd 
goremment  of  the  United  Btates,  for  the 
purpose  of  proridiDg  a  sufGcientlj  deep 
ehannel  for  the  uses  and  purposes  of  oom- 
merce  and  navigation  as  aforesaid." 

For  tlie  purpose  of  obeying  the  act  of 
Congren,  and  in  order  to  obtain  a  free  and 
unobstructed  naTigaUon  of  the  Chicago 
river  for  the  benefit  of  oonunerce,  inter- 
itato  and  domestic,  ttie  ei^  eoimcdl  of 
Chioago,  on  the  lOth  da;  of  Mandi,  IBOO, 
dulj  passed  the  following  ordinance: 
'Wh«re<u,  hj  act  of  Congresa  ol  Mardi, 
Id,  IBOS,  it  is  provided  that  in  the  survey 
and  eftimate  of  cost  for  a  channel  21  feet 
deep,  in  the  improvement  of  the  Chioago 
river  from  its  mouth  to  the  stock  jards  on 
the  eouth  branch,  and  to  Belmont  avenue  on 
tlie  north  brancdi,  the  aforesaid  depth  of 
21  feet  is  adopted  as  the  project  depth  for 
■ueh  lmprovem<3it;  lehereat,  it  is  in  said 
act  further  provided  that  all  tiie  work  of 
removing  end  reoonstrueting  bridges  and 
plere  and  lowering  tunnels  neeeesary  to 
permit  a  practicable  ohannel  with  said 
depth  to  be  obtained  shall  be  done  or  caused 
to  be  done  by  the  dt/  of  Chicago,  without 
expense  to  the  United  States;  toAereos,  the 
tunnel  under  the  south  branch  of  the 
Ohiesgo  river  at  Van  Buren  street  was 
constructed  by  the  West  Chicago  Street 
Kallroad  Company  under  a  certain  ordi- 
nanoe  of  the  city  of  Chioago,  passed  April 
Sd,  1883;  tahtreai,  a  ehannel  in  the  Chicago 
river  of  the  deptb  of  at  least  21  feet,  is 
now  made  necessary  by  the  requirements  of 
navigation  and  by  the  increase  in  the  draft 
of  vessels  engaged  in  the  shipping  trade 
of  the  Lakes;  v>herea»,  the  said  tunnel  is 
an  obstruction  to  said  proposed  improw 
ment  to  the  Chicago  river  and  to  tlie  navi- 
ngation  thereof,  and,  as  euch  obstruction, 
Jj  must  be  lowered  so  that  there  may  be  above 
■  It  in'said  river  a  depth  of  at  least  21  feet 
of  water,  or  be  removed  altogether:  Voio, 
therefor*,  he  it  ordained  bj/  the  city  ooun- 
oil  of  the  city  of  Chioago:  That  the  West 
Chicago  Street  Railroad  Company  be  and 
It  is  hereby  ordered  and  directed  within 
three  months  after  the  dato  of  the  passage 
of  this  ordinance,  at  the  sole  cost  and  ex- 
pense of  said  West  Chicago  Street  Railroad 
Company,  and  without  cost,  damage,  loas, 
or  expense  of  any  kind  whatsoever  to  the 
dty  of  Chicago,  to  proceed  to  lower  the 
tunnel  under  the  eouth  branch  of  the  Chi- 


cago river  at  or  near  Tan  Buren  street, 
being  the  same  tunnel  heretofore  eon- 
struoted  by  the  said  West  Chicago  Street 
Hailroad  Company  under  an  agreement 
dated  AprU  2,  18S8,  between  the  said  West 
Chicago  Btreef  Railroad  Company  and  the 
city  of  Chicago,  and  an  ordinance  passed 
by  the  cify  council  of  the  city  of  Chicago, 
April  2,  1S68,  authorizing  the  construetion 
of  said  tunnel  in  accordance  with  the  provi- 
sions of  said  agreement,  so  so  to  provide 
for  a  dear  depth  above  said  tunnel  of  at 
least  21  feet  of  water  at  all  times.  Said 
work  shall  be  performed  by  the  said  Weat 
Chicago  Street  Railroad  Company  under  the 
supervision  and  direction,  and  subject  U 
the  approval,  of  the  commissioner  ot  publie 
worlcs  of  the  city  of  Chicago,  and  shall  b« 
completed  on  or  before  March  1,  ISOl." 

In  execution  of  the  provisions  of  that 
ordinance  the  city  caused  notice  to  be  given 
to  the  railroad  company,  demanding  com- 
pliance with  its  provisions.  The  compai^ 
did   not   heed   that   notice. 

The  present  aotion  was  thereupon  insti- 
tuted by  the  people  of  Illinois,  on  tbe  t*- 
lation  of  the  dty  of  Chicago,  against  the 
railroad  company.  The  ipedflo  relief  asked 
was  the  issuing  of  a  writ  of  mandamus  di- 
recting the  railroad  eompany,  without  oast, 
damage,  loss,  or  expense  of  any  kind  wha^ 
soever  to  the  dty,  to  proceed  to  Iowa  its 
tunnel  under  the  south  branch  of  the  CQii- 
eago  river  at  or  near  Van  Buren  street,  so 
as  to  provide  for  a  dear  depth  above  it  of 
at  least  21  feet  of  wator  at  all  times,  for 
its  entire  width  and  length,  or  to  wholly,, 
remove  it,  "so  that  the  same  ahall  cease  to  j 
be  an  obstruction  to  the  free*  navigation  • 
of  said  Chicago  river  or  tiie  aonth  branch 
thereof,  and  to  perform  said  work  under 
tbe  supervision  and  direction  of  the  com- 
missioner of  public  works  of  the  dty  of 
Chicago." 

The  cirenit  court  found  tbe  issues  for  Hi* 
defendant,  and  denied  tbe  application  for 
a  mandamus.  Upon  error  to  the  appellato 
court,  first  district,  the  judgment  of  the 
dreult  court  was  reversed  and  the  causa  re- 
manded with  directions  "to  issue  a  writ  of 
mandamus  commanding  the  railroad  com- 
pany to  remove  its  tunnel,  said  writ  not 
to  be  executed  until  the  Washington  sti'eet 
and  La  Salle  street  tunnels  are  botli  re- 
moved or  lowered  to  a  sufficient  depth  to  be 
no  longer  an  obstruction  to  navigation." 

Upon  appeal  to  the  supreme  court  of  IIU- 
nois  a  final  Judgment  was  there  entered 
awarding  a  peremptor;  writ  of  mandamus 
as  prayed  for  in  the  petition.  £14  III.  D; 
73  N.  E.  393. 

As  explanatory  of  the  reference  to  the 
tunnds  on  Washington  and  L*  Salle  streets 
it  may  be  here  stated  that  those  tunnela  ba- 
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longed  to  the  efty,  and  were  loa>ted  between 
the  tnnnel  at  Vui  Buren  street,  owned  b; 
the  railroad  eompany,  and  the  mouth  ol 
the  river  at  ths  lake.  Of  oourse,  until  the 
city's  tunnels  ar«  lowei«d  or  remored,  the 
lowering  or  remova]  of  the  tunnel 
Van  Bnreu  street  would  not  be  of  material 
aid  to  naTigation. 

We  come  now  to  eonsider  the  queations 
arising  on  ths  record  and  diseusMd  at  the 
bar. 

1.  The  contention  of  the  dty  that  the 
writ  of  error  abould  be  dismiued  for  want 
of  jurisdiction  in  this  oourt  cannot  be  sus- 
tained. It  is  true  that  the  judgment  of  the 
•tate  court  rests  partly  upon  grounds  ol 
local  or  general  law.  But,  by  its  n 
Miy  oporatfon, — although  tho  opinio) 
the  state  court  doM  not  exprcosly  refer  to 
the  Conatitution  of  the  United  States,— 
the  judgment  rejects  the  claim  of  the  oom- 
panj,  specialJj  set  up  in  Its  answer,  that 
the  relief  aeked  by  the  d^  cannot,  in 

eTiew  of  the  case,  bo  granted  ooniistently 
g  either  with  the  oontmot  olause  of  the  Con- 
*  atitntJon  or  with  the  slause  prohibiting'the 
stato  from  depriving  anyone  of  his  property 
without  due  proosas  of  law.  It  that  posi- 
tion be  well  taken,  then  a  judgment  based 
merely  upon  grounds  ol  local  or  general 
law  would  be  error;  for  the  Federal  quos- 
tions  raised  cover  the  whole  caae,  and  are 
ot  aneh  a  nature  that  the  rights  of  the 
partita  could  not  be  finally  determined 
without  deciding  them.  As  the  judgment, 
hj  ita  necetaaiy  operatioD,  denied  the  eom- 
pany's  claims  based  on  the  Coaititution 
«t  the  United  Statea,  thia  oourt  has  juria- 
dictlon  to  inquire  whether  those  claims  are 
■nstained  by  that  instrument.  Our  views 
CO  this  question  ate  fully  stated  in  CM- 
oago,  B,  d  Q.  B.  Co.  v.  i'aopl*   (recently 

dedded)  200  D.  8.  661,  CO  L.  ed. ,  2G  Sup. 

Ct.  Bsp.  341. 

2.  Great  streas  is  pleoed  by  the  rail- 
rOMd  oompany  on  the  fact  that  it  is  tlie 
«wner  in  fee  of  tlia  bed  of  the  river  at  the 
point  where  the  tunnel  was  constructed. 
But  that  fact  is  not  vital  in  the  preaent 
discussion;  for  it  was  adjudged  by  the 
■tate  court — in  harmony  with  settled  doc- 
trines, as  will  presently  appear — thai  "the 
title  to  land  under  a  navigable  river  i« 
not  the  same  as  the  title  to  the  shore  land;" 
that  "in  a  navigable  stream  tbe  public  right 
ia  paramount,  and  tiie  owner  of  the  toil 
imder  the  bed  of  such  a  stream  can  only  use 
ftnd  enjoy  It  in  so  far  as  is  conaistant  with 
the  public  right,  which  must  be  free  and 
unobstructed;"  that  "the  title  to  the  up- 
land ia  ^iBOlute  and  paramount,  while  the 
title  to  the  lands  over  which  the  navigable 
water  flows  it  subordioato  to  the  public 
zight   of  navigation  ("  and  that  "the  a,tj 


could  not.  If  It  would,  grant  tbe  right  to  ob- 
sbuct  the  navigation  of  the  river,  or  bind 
itself  to  permit  oj^^Mng  which  has  become 
an  obetruction  to  be  oontinoed."  £14  IlL 
9,  20,  21,  73  N.  E.  SS3,  397. 

3.  We  next  oonslder  tbe  flrst  of  tha 
strictly  Federal  questions  raised  by  the 
oompany.  Its  contention  is  that  the  tunnel 
was  eonatructed  under  a.  valid  contract  with 
the  city,  evidenced  by  the  ordinance  o( 
1688,  and  that  the  mere  order  to  remon 
or  lower  the  tunnel  impaired  the  obligation 
of  that  oontract,  in  violation  of  the  Oonati- 
tution. 

Upon  a  careful  scrutiny  of  the  ordinnnoeR 
of  1B88,  we  And  no*  clause  or  provision* 
which  ao  reatricted  the  power  of  the  oify 
that  It  could  not  require  the  railroad  com- 
pany to  lower  or  remove  the  tunnel  whan 
the  public  interests,  as  involved  in  the  nn- 
obftruoted  navigation  of  Chicago  river,  do- 
nuwded  that  to  be  done.  The  railroad 
sompaoy.  In  consideration  of  certain  rigfate 
and  privileges  granted  to  it  by  the  city, 
undertook  to  construct  the  tunnel ;  and  it  Is 
true  that  when  constructed  the  tunnel  did 
not  Interfere  with  navigation;  nor  wonld 
it  now  obatruct  navigation,  if  only  boats 
and  veasels  of  the  size  and  capacity  in  us* 
when  the  tunnel  was  constructed  were  hi- 
gaged  In  commerce  on  the  river.  But  aud) 
boats  and  vessels  are  insufficient  to  mert 
the  present  needs  of  oommeroe  at  Chieagow 
Tbe  bueineas  of  that  city  has  enormously  in- 
creased since  the  paasaga  of  the  ordinance 
of  1888,  and,  admittedly,  the  tunnel  is  now 
an  otiBtruetion  to  free  navigation  on  the 
river  by  boata  and  vessels  of  large  bIm. 
The  railroad  company  may  have  believed, 
when  the  ordinance  of  1888  was  passed,  that 
the  tunnel  would  nerei  interrupt  or  ob- 
struct navigation.  Nevertheless,  the  ordi- 
uanoe  did  not  expressly  or  by  necessary  im- 
plication bind  the  dty  to  forbear  the  ax* 
erdse  of  any  power  it  had  to  deepen  the 
channel  of  the  river  and  thereby  improve 
navigation.  As  the  city  could  not  l^ally 
adopt  an  ordinance  Ineonaiatent  with  a  sta^ 
ute  of  the  state,  we  must  read  into  the  or- 
dinance of  1838  that  part  of  the  act  of 
1874  which,  aa  construed  by  tbe  supreme 
court  of  Illinois,  made  it  a  condition  of 
tbe  right  of  a  street  railroad  company  to 
croas  Its  oars  through  a  tunnel  under  Chi- 
cago river  that  its  road  and  tunnel  should 
be  so  located  and  oonstructed  as  not  ud- 
neceasarily  to  interrupt  navigation.  Apart 
from  any  question  as  to  the'  power  of  the 
(aty  to  bargain  away  or  surrender  its  au- 
thority to  improve  navigation  and  protcet 
it  against  obstruction,  the  railroad  compa^ 
must  be  held  to  have  accepted  the  ordinaoM 
and  constructed  ths  tunnel  subject  to  Um 
requirement  that  navigation  should  not  to 
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Intamiptsd  by  It.    As  tti*  prawnt  tunnel  ia 

tn  obatrucUon  to  tha  va»  of  the  rlTer  bj 

egiDMiy  boata  knd  Tflaseli  amploTad  in  eoin- 

Sneree  on  tlie  Lakes,  and  u,  b^  the  ordi- 

•  nuMw'In  question,  the  dt?  did  not  itipolate 
—even  if  it  oould  Uwtully  ham  eUpulsted 
— that  it  would  not  BEert  whatever  powers 
It  had  in  order  to  protect  the  free  navi- 
gatlon  of  Chicago  rirer  whenever  it  became 
neeeuftty  or  proper  to  do  ao,  the  reeult 
mnet  be  that  the  execution  of  the  order 
to  lower  or  remore  the  tunnel  would  not 
Impair  the  obligation  of  any  oontract  pro- 
tected b7  the  Constitution  of  the  United 
Btatei.  If,  in  the  ordinanoe  of  1888,  the 
dly  had  stipulated  that  it  would  meet  the 
espeose  of  any  alteration  of  the  tunnel 
made  by  iU  direction,  a  different  question 
would  have  been  presentad.  But  tlie  ordi- 
nanoe  cannot  be  couatrued  aj  oontaining 
■noh  a  stipulation,  and  eonsietently  with 
the  Mttled  dootrines  of  thii  court  no  such 
■tlpulation  can  arise  from  mere  implica- 
tion. There  is,  in  our  judgment,  no  ground 
whatever  for  holding  that  the  ci^,  by  the 
ordinance  ol  1888,  came  under  the  obliga- 
tion of  a  oontraot  to  meet  the  ooet  of  any 
change!  in  the  tunnel  that  might  be  law- 
fully required  in  order  that  the  river  oould 
be  safely  navigated  by  large  vessels. 

4.  This  bringH  us  to  the  principal  qnei- 
tion  in  the  oaee:  Whether,  ooniiBtently 
with  the  ConaUtution  of  the  Unitwl  Statea, 
the  railroad  company  can  be  required  to 
lower  or  remove  the  tunnel  in  question  and 
(if  it  oontinues  to  use  a  tunnel  in  croas- 
ing  Chicago  river  with  its  cars)  to  con- 
struct and  maintain,  at  ita  own  expense, 
snob  a  tunnel  as  will  conform  to  the  provi- 
dona  of  the  ordinance  of  March  ISth,  l&OO. 
It  ia  indisputable,  on  this  record,  that 
the  depth  of  water  over  the  present  tunnel 
la  not  sufficient  to  accommodate  many  boats 
and  vessels  now  oonimonly  empli^ed  in 
eommercB  between  Chicago  and  other  eitiea 
and  towns  on  the  Lakes.  It  ia  to  be  taken 
also  as  indisputable  that,  in  order  that 
mch  boats  and  vessels  may  navigate  the 
■outk  branch  of  Chicago  river  with  aafe^ 
the  depth  of  water  over  the  Van  Bnren 
atfcet  tunnel  tnuat  be  at  least  as  gr«at  ae 
that  specified  In  the  dty  ordinanoe  o( 
IDOO.  We  aaaume  also — aa  by  the  reoord 
we  m^F  properly  do — that  the  ordinaoca  ia 
^ti  reasonable,  not  an  arbitrary,  azertion  of 
2  the  power  conferred  on  the  oity  "to  oon- 

•  atruot  and  keep'in  repair  bridges,  viaduota, 
and  tunnels,  and  to  rq^ata  the  use  there- 
of," and  "to  deepen,  widen,  dock,  eover, 
wall,  alter,  u^  change  the  channel  of  tiis 
water  coursea."  We  moat,  in  addition, 
vpoo  thia  record,  aaaums  that  the  means 
adoptod  by  the  dty  have  a  direct,  real, 
.and  nibstantial   eonneetion  with  the  pub- 


lic object  intended  to  b«  acooropUahed, 
namely,  to  free  the  navigation  of  the  aouth 
branch  of  Chicago  river  from  an  obstmo- 
tioD  which  prevents  the  use  of  that  rinr  by 
vessels  of  the  siee  demanded  by  the  vast 
huainess  tranaacted  at  Chicago. 

As  already  obsarved,  Vi«  contention  of 
the  oompany  is,  in  effect,  that  even  if  the 
preeent  tunnel  be  an  obatmction  to  the 
navigation  of  the  river  by  \^tgt  vesaria, 
the  lowering  or  removal  of  the  tunnd, 
against  the  company's  will,  would  be  a  tak- 
ing of  private  property  for  public  uae 
without  compensation,  in  violation  of  the 
constitutional  guaran^  of  due  proceaa  at 
law. 

Thia  result,  it  ia  aupposed  t^  the  railroad 
oompany,  necesaarily  follows  from  the  fact 
that  the  present  tunnel  waa  oonatrud«d 
with  the  assent  of  the  ei^,  and  when  eon- 
stnicted  waa  euffidant  for  purposes  of  navi- 
gation by  veasela,  of  whatever  size,  thm 
engaged  in  oomnMrce  on  the  Chicago  river. 
But  these  faeta  are  not  all  that  must  ba 
oonsidered  In  this  discuaaion.  They  can- 
not be  oonaidered  apart  frnn  other  mat- 
tera  of  a  vital  eharaetar,  namely:  That  tha 
dty  waa  under  the  duty  of  protaeUng  tha 
free  navigation  of  the  river  and  its 
brandtea, — a  duty  from  tha  diacharga  of 
which  it  oould  not  be  SKsmpted  by  any 
agreement  it  might  make  with  the  rail- 
road company:  that  the  titj  granted  tha 
right  to  oonstfuet  the  present  tunnel  under 
the  river  aubjaet  to  the  condition,  neceasa- 
rily  implied  by  tha  atatuta  of  1871,  in 
force  when  tha  ordinanoe  of  I88S  was 
adopted,  that  the  tunnd  ahould  not  In- 
terrupt navigation;  that  if  the  aaaant  of 
the  oompany  to  sueh  a  condition  was  im- 
portant, it  must  be  hdd  to  have  given 
such  aasent  by  accepting  the  ordinanoe  ol 
1S88,  into  which,  aa  already  indicated, 
muat  be  read  tha  requirement  in  the  stat- 
ute of  1874  that  navigation  should  uot^ 
be  unnecessarily  interrupted;  and  that  tha* 
pTDviaion  in*  that  atatuta  forbidding  any* 
interruption  of  tha  navigation  of  the  river 
had  ralerenca  to  the  needs  of  navigation 
not  only  at  the  time  the  tunnel  waa  oon- 
structed,  but  its  needs  at  any  anbaequent 
period,  as  found  and  dedarad  by  the  d^, 
upon  reasonable  grounda;  which  declara- 
tion would,  of  conrae,  be  subject  to  the  con- 
dition, vital  in  our  tjttexa  of  govern- 
ment, that  ths  eourta  may  look  through 
and  behind  mere  forms,  and  intwfere^  whok- 
ever  neoesary,  for  the  protection  of  private 
rights  against  an  illegal,  arbitrary  exer- 
cise of  governmental  power. 

In  addition  to  these  eonalderations  we 
may  suggest  the  important  one  that  ths 
rights  of  ths  company,  aa  the  owner  of  the 
fee  of  land  oa  either  dde  of  the  rivar  or 
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in  lU  bed,  wan  mbjoet  to  tha  panaMimt 
right  of  iuvig»tion  ovar  the  wmten  of  tbe 
river.  -Wabtr  t.  State  Harbor,  18  WUl. 
S7,  SS,  81  L.  cd.  708,  802;  /Uinoi*  0.  R. 
Oo.  y.  lllintHa,  148  U.  8.  S87,  4fi8,  33  L. 
•d.  1018,  1044,  13  Sup.  CL  Bep.  110; 
BMvely  v.  Bowlby,  ISZ  U.  B.  30,  3S  U  ed. 
342,  14  Sup.  Ct.  Bep.  648;  Oiiton  v.  VniUd 
BtateM.  163  U.  S.  230-276,  41  L.  ' 
OSS-1002,  17  Blip.  Ot  R^.  678;  Senuito» 
T.  Wheeler,  170  U.  S.  103,  4G  L.  ed.  137,  21 
Sup.  Ct.  Rep.  48;  OhUago,  B.  i  Q.  R.  Oo. 
T.  People,  212  DL  103,  72  N.  B.  210;  Bnuf- 
on  V.  Brualor,  04  IlL  488;  People  r.  Van- 
darbilt,  2B  N.  Y.  300,  84  Am.  Dee.  331; 
Sage  v.  Neio  York,  164  N.  T.  31,  38  L.  R. 
A.  306,  81  Am.  St.  Rep.  602,  47  N.  E.  1006; 
Slate  T.  Pdfrott,  71  N.  C  311,  17  Am.  Bep. 
S;  Btata  T.  DUbU,  40  N.  C.  (4  Jonee,  L.) 
107;  Diedrioh  t.  VorlAueetera  I7niMt  B. 
Co.  48  yii».  248,  24  Am.  Rap.  300;  Par- 
vfttr  T.  Qibht,  10  Pri<!e,  412;  wmiamt* 
T.  WOoom,  8  Ad.  &  El.  314;  CoIeAeeter  t. 
BrooJte,  7  Q.  B.  330.  The  principle  !■  thus 
declared  bj  s  leading  text  wrlt«r:  "The 
privilege  of  navigation  upon  all  WKt«TS 
whieh  are  capable  o(  eueh  use  In  their 
natural  oondition,  and  are  aoceaaible  with- 
out treapaseing  upon  private  lands,  la  a 
eODunon  and  paramount  right.  ...  At 
apmmon  law  the  right  ol  navigating  a  pub- 
lie  atream  ia  paramount  to  the  right  of  paa- 
aage  acrou  the  atream  bjr  means  of  a 
bridge."    Qonld,  Waters,  ||  83,  88. 

It,  then,  the  right  of  tha  railroad  com- 
pany to  have  and  maintain  a  tunnel  under 
the  Chicago  river  ia  subject  to  the  para- 
mount publio  right  of  navigation;  if  its 
right  to  maintain  a  tunnel  in  the  river  ia 
a  qualifled  one,  becaoae  subject  to  the  spe- 
^eiSo  condition  in  the  act  of  1874  that  no 
gtunnel  should  Interrupt  navigation;  if  the 
■present  tunnel  is  an  obstruction  to 'navi- 
gation, aa,  upon  this  record,  we  muat  take  it 
to  be;  and  it  the  dtj,  aa  representing  the 
■tate  and  public,  may  rigbtfullj  insist  that 
■uch  obstruction  shall  not  longer  remain  in 
the  way  of  free  navigation, — it  necessarily 
tollowa  that  the  railway  company  ia  under  a 
dn^  to  comply  with  the  demand  made  upon 
It  to  remove,  at  its  own  expense,  the  (rit- 
itmction  which  itaelf  has  created  and  main- 
tained. If  the  obstruction  cannot  be  removed 
except  by  lowering  the  tunnel  to  the  re- 
quired depth  and  (it  a  tunnel  is  to  be  main- 
tained) providing  one  that  will  not  interrupt 
navigation,  then  the  coat  attoidant  upon 
such  worlc  must  be  mat  by  the  company. 
The  city  asks  nothing  mora  than  tliat  tiia 
railroad  company  shall  do  what  is  necessary 
to  free  navigation  from  an  obstruction  for 
which  it  is  responsible,  and  (if  it  intends 
not  to  abandon  its  right  to  maintain  a  tun- 
nel at  or  near  Van  Buren  street)   that  It 


shall  itself  provide  a  new  tonnel  with  tha 
neeeaaaiy  depth  of  water  above  It.  The  eaaa 
differs  somewhat  from  OMoofo,  B.  S  Q.  R. 
Oo.  V.  People  (Just  decided)  200  Q.  a  B61, 

BO  L.  ed. ,26  Sup.  Ct  Bep.  841.    In  that 

case  we  held  It  to  tie  the  duty  of  the  railway 
company,  at  its  own  cost,  to  remora  tha 
bridge,  culvert,  timbers,  and  stones  whidi  it 
placed  in  Bob  Boy  creek,  and  which  prevented 
the  execution  of  tha  plan  devised  by  the  drain- 
age oommiasioners.  But  the  commissioners 
demanded  that  more  be  done;  for  tliair  plan 
contemplated  that  earth  outside  of  the  rail- 
road bridge  and  culvert  be  removed,  in  or- 
der that  the  channel  be  enlarged,  widened, 
and  deepened.  But  in  that  Improvement  the 
railway  company  had  no  Interest.  It  waa 
not  reaponsible  for  the  inadequacy  of  the 
original  channel  of  Bob  Boy  creek  for  tha 
system  of  drainage  adopted  by  the  commia- 
sioners.  Its  only  duty,  and  the  only  burden 
imposed  upon  It,  waa  to  remove,  at  its  own 
cost,  the  obstructions  placed  by  it  in  the 
eredc,  and  which  stood  in  the  way  of  the 
proposed  system  of  draina^.  In  the  case  be- 
fore na  the  public  demands  nothing  to  be 
done  bf  the  railroad  company  except  to  re- 
move the  obstruction  whioh  itself  placed  and 
maintains  in  the  river  under  the  oondition 
that  navigation  should  not  at  any  time  besi 
thereby 'interrupted.  The  removal  of  suoh? 
obstruction  Is  aW  that  ia  needed  to  protect 
navigation.  So  that  whatever  cost  attends 
the  removal  of  the  obetmction  must  be  borne 
by  the  railroad  company.  The  oondiUon 
under  which  the  company  placed  ita 
tunnel  In  tha  river  being  met  by  the 
oompony,  the  publio  has  no  further  demands 
upon  it.  Tbis  cannot  l>e  deemed  a  taking 
of  private  prt^erty  for  public  use  or  a  deni- 
al of  the  equal  protaetion  of  laws,  within 
the  meaning  of  the  Constitution,  but  ia  only 
the  result  of  the  lawful  exercise  of  a  gov- 
ernmental power  for  the  common  good.  This 
appears  frmn  the  authorities  cited  in  <71U- 
oa^o,  B.  i  Q.  R.  Co.  v.  People,  eupra.  f 
The  state  court  has  well  said  that  to  main- 
tain tha  navigable  character  of  the  stream 
in  a  lawful  way  is  not,  within  the  meaning 
of  the  law,  the  taking  of  private  proper^ 
or  any  property  right  of  the  owner  of  the 
soil  under  the  river,  sudk  ownership  being 
Bubject  to  the  right  of  free  and  unobstructed 
navigation.  People  oa  rel.  Ohioago  v.  We«( 
Ckioago  Street  R.  Co.  203  111.  661,  667,  68 
N.  B.  78.  What  the  city  asks,  and  all  that 
it  oaks,  is  that  the  railroad  oompai^  be 
required,  in  the  exercise  of  its  rights  and  in 

tNarthern  Transp.  Co.  v.  Cblcago,  09  IT.  8. 
S3S,  842,  25  L.  ed.  SSO,  888 ;  Uugler  v.  Kan- 
•aa,  138  D.  B.  028,  SOB,  81  U  ed.  20S,  318,  8 
Bap.  Ct  Bep.  378 ;  New  Tert  A  N.  G.  R.  Co.  v. 
Bristol.  tSl  V.  a.  6B0,  HI,  88  L.  ed.  369,  2T1. 
14  Snp.  CL  Bep.  4ST;  Cbleago,  B.  k  Q.  B.  Co. 
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tbe  UM  of  ita  proper^,  to  respeet  tha  pnblio 
BMdi  u  deeUrad  by  eompeUnt  Aathorit;, 
upon  reaaonabte  gronndB,  to  exist.  This 
la  not  an  arbitrMy  or  usrcaaonable  damajid. 
It  docs  not,  in  anj  l^al  wiue,  ta^e  or  ap- 
propriate the  eompanj'B  proper^  for  tbe 
public  benefit,  but  only  inaista  tbat  tbe  ( 
pan;  aball  not  use  ita  propertj  io  aa  to 
^intuTupt  narigfttion. 

g     TurtheT  diseuaBloa  of  the  general  quettion 

•  will  be  found  iw^hieago,  B.  d  Q.  A.  Oo.  t. 

People,  aupra.    We  need  not  repeat  aU  aaid 

in  tbe  pinion  in  that  eaae  on  thla  qnes- 

tion. 

Another  matter  reqnlrea  notice.  The  rail- 
road eompaoy  eonUnda  that  tbe  dty  had  no 
power  to  require  or  aathoriae  anj  changes 
in  the  bed  of  the  river  without  the  approral 
of  tbe  Secrctarj  of  War.  Eiver  and  harbor 
«et  of  leog,  I  10,  30  StoL  at  L.  1161,  chap. 
4Si,  V.  S.  Gomp.  Stat.  lOOt,  p.  3041.  The 
•ame  act  oontaini  direetiona  for  the  im- 
proTement  of  Chicago  river.  Conatruing  all 
the  provisions  together,  we  think  it  olear 
that  when  Congress  declared  in  the  river 
Itnd  harbor  act  of  1809,  under  the  heading 
of  "Improving  Chicago  River  in  IIlinoiB" 
{p.  11S0),  that  "all  the  work  of  removing 
and  reoonetructing  bridges  and  piers  and 
lowering  tunnels  necessary  to  permit  a  pra» 
Ucable  channel"  with  tbe  prescribed  "proj- 
ect" depth  of  21  feet  in  Chicago  river 
ahould  lie  done  by  the  dtj,  without  expense 
to  the  United  Statea,  it  meant  to  give  tbe 
aaaent  of  tbe  United  States  to  any  work 
done  by  tbe  city  towards  accompli shing  the 
end  which  tbe  government  had  in  view.  The 
■tate  court  properly  said  that  "the  city  baa 
power,  under  its  charter,  to  deepen  the  ohan- 
nel,  and  as  a  preliminary  to  doing  so,  to 
require  this  tunnel  to  be  lowered  or  re- 
moved,  and  the  act  of  Congress  permits  it 
to  ^ueeed,  bo  far  aa  the  lowering  of  the 
tunnel  is  ooncemed." 

Aa  showing  tiiat  the  action  taken  by  the 
eity  of  Chicago  is  in  acoordanee  with  the 
will  of  Congress,  we  may  refer  to  the  act 
of  Oongresa  of  April  27th,  19M,  relating  to 
eartain  tunnela  under  Chicago  rlrer,  includ- 
ing the  particular  tunnel  here  in  question. 
That  act  provides:  "That  the  tunnels  under 
the  Chicago  river,  in  the  state  of  Illinois, 
at  Ia  Salle  street,  Washington  street,  and 
near  Van  Buren  street,  In  the  city  of  Chi- 
eago,  in  aaid  state  of  Illinoia,  are.  and  each 

T.  Cble^o,  16S  D.  a.  226.  2BZ,  41  L.  ed.  9TS. 
000,  IT  Sap.  Ct.  Rep.  581 ;  GlI»on  v.  United 
BUtes,  lee  D.  B.  269.  271.  2Tfl,  41  U  ed.  SM, 
W8,  1002,  IT  Bap.  Ct.  Hep.  STS ;  Serantoa  v. 
Wbaeler.  179  D.  B.  141,  134,  4S  L.  ed.  126, 
1ST,  31  Snp.  Ct  Bep.  48  i  New  Ocleans  Oaa- 
ttgbt  Co.  T.  Drainage  Commission.  19T  U.  B. 
4BS,  46  L.  ed.  831,  25  Sop.  Ct.  Bep.  471 ;  UUls 
▼.  United  States,  12  L.  R.  A.  STS.  46  Fed.  788 ; 


ot  Uum  is,  hereby  declared  to  be,  as  now  eon- 
sbnoted,  an  unreasonahle  obstruction  to 
tbe  free  navigation  of  said  Chicago  river, 
and  each  of  said  tunnels  is  hereby  declared 
to  be  a  public  nuisance.  And  it  shall  h« 
the  duty  of  the  Secretary  of  War  to  gin 
notice  to  tbe  persons  or  oorporations  own- 
ing or  controlling  said  tunnels,  or  any  otS 
tbem,  so  to'alter  the  same  as  to  render  narl-* 
gation  over  aaid  tunnels  free,  easy,  and  un- 
obstructed, and  in  giving  anch  notice  ha 
shall  specify  the  diangee  recommended  by 
the  (dtlef  of  onginews  that  are  needed  to  be 
made  in  order  that  said  tunnels,  or  any  of 
them,  BhB.ll  not  thereafter  be  an  obatructioD 
to  navigation,  and  sball  prescribe  in  each 
case  a  reasonable  time  In  which  to  make  said 
eliangee.  If,  at  the  expiration  of  such  time^ 
saeh  changes  have  not  been  made,  the  Beere- 
taiy  of  War  shall  forthwith  noti^  the  Unit- 
ed States  district  attom^  for  tbe  northern 
district  of  JlUnois,  in  whidi  said  tunnels  an 
situated,  to  the  end  that  the  criminal  pro- 
ceedings hereinafter  prescribed  may  be  tak- 
en. If  tbe  person  or  persons,  corporation 
or  oorporations,  owning  or  controlling  any 
of  tJie  said  tunnels  shall,  after  recNving 
notice  to  that  effect,  aa  bereinliefore  required, 
from  the  Secretary  of  War.  and  within  the 
time  presoribed  by  him,  fail  or  refuse  to 
remove  the  aame  or  to  make  the  changes 
specified  In  the  notice  of  the  Secretary  ot 
War,  such  person  or  persons,  corporation  or 
oorporationa,  ahall  be  deemed  guilty  of  a  mia- 
demeanor,  and  on  conviction  thereof  ahall  be 
punished  t^  a  fine  not  exceeding  ten  thou- 
sand dollars ;  and  each  and  every  month  anch 
person  or  persons,  corporation  or  oorpora- 
tions, shall  remain  in  default  in  respect  to 
tbe  remoral  or  alteration  of  such  tunnel 
sball  be  deemed  a  new  offense  and  subject 
tbe  peraon  or  persons,  corporation  or  oor- 
porations. 80  offending  to  the  penalty  herein 
prescribed:  Provided,  That  in  any  ease  aris- 
ing under  the  provisions  of  this  act  ui  ap- 
peal or  writ  of  error  may  be  taken  from  tbe 
district  court  or  from  the  circuit  court  di- 
rect to  the  Supreme  Court  either  by  the 
United  SUtee  or  by  the  defendanta."  33 
Stat,  at  L.  314,  chap,  ISIS.  For  some  rea- 
son, not  explained  in  the  record,  no  allusion 
was  made  to  this  act  in  the  opinion  ot  the 
supreme  court  of  Illinoia.  nor  is  it  alluded  to 
in  the  briefs  of  counsel.  That  act,  it  seems 
to  the  court,  emphasises  and  strengthens  the 

United  States  T.  Lrnan,  IBS  O.  8.  446,  47  U 
ed.  tIS9,  23  Bnp.  Ct.  Bap.  849:  Bedford  t. 
United  States,  193  H.  S.  217,  48  L.  ed.  414, 
24  Sup.  Ct  Rep.  238;  Oblo  *  U.  R.  Co.  T. 
McClelland,  2S  III.  140,  144;  Sankskee  A  B. 
R.  Co.  V.  HorsD,  181  ItL  288,  28  N.  B.  621  [ 
'.  Prederlck,  122  N.  T.  208,  10  L.  R. 
ITS.  19  Am.  Bt  Rep.  400.  26  N.  B.  *SD| 
IW.  Btat  *  Conat.  Law,  SIS,  820. 
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UALOOaS.  w.  HADDOCK. 


item  azprewad  In  tills  opinion,  aaA  todi 

to  support  Um  eonduaioiia  readied. 

U/.  Juattoe  Holmea  ocmaurB  in  th«  Jnd^ 

BMBi,  upon  tha  lerHiuaibf  of  CJiietgo,  B.  4 

Q.  R.  Oo.  *.  Ptople. 
a     For  the  tamchm  wa  bave  ntntad,  nnd  la 
5  aonfonuit;  with  the  principle*  announeod  in 
*  Chicago,  B.  d  Q.  B.'Oa.  t.  PaopU,  tht  jvdg- 

menl  of  tht  Bttprem*  Court  mutt  b»  «/' 

It  is  10  ordered. 

Tbm  CBm  Jusnci,  Mr.  Juatice  Br«wev, 
lb.  Jnatioe  WUte,  and  Mr.  Justice  Mo- 
Hfrann  dissent* 


<)01  V.  3.  Ge» 

JOHN  W.  HADDOCK,  Ptff.  fa  »t, 

HABRIET  HADDOCK. 

JNiteH«at— fall     f>ltb     »«     eveOl^-OB- 
farscHnt  of  dlvarae  fleors*  I>  otkar 

Bta.t«.-^tie  men  tlomlell  wltliln  tlie  stats 
at  ana  partr  to  tbe  macrtass  doss  not  iIts 
the  courts  of  that  stats  jarladlcUoa  to  render 
«  decrss  of  dlrorce  snfoceeable  In  all  the  other 
statss  br  Tlrtos  of  the  (oil  lalth  and  credit 
elaiiee  o(  tbe  Federal  Cosstttatlon  acalnst 
a  nonissldenC  wbo  did  not  apiisar  and  was 
mily  coBstrnctlTelj  serred  vlth  natlee  ot  the 
pendencj  af  tbe  action. 


IN  ERROR  to  tbe  Snpmne  Oonrt  of  the 
8tnta  of  New  York  to  rerlenr  k  judgment 
«ntered  pursuant  to  an  order  of  the  Court 
of  Appeals  in  that  state  affirming  a  judg- 
ment of  the  Appellate  DlTision  of  the  Su- 
pienM  Court  for  the  First  Deparbnent, 
whieh  in  turn  affirmed  the  judgment  of  the 
Supreme  Court  in  and  for  the  County  of 
N«w  SoA,  entorod  np<ni  the  report  of  a 
referee,  decreeing  n  sepaTation  from  bed  and 
board,  together  with  an  nward  of  alim(»i]'. 
AfflrvtMt. 

See  same  ease  below,  178  V.  T.  067,  70 
H.  ES.  lOM. 

The  facts  are  stated  In  the  opinion. 

Vassrs.  Abram  J.  Rosa,  William  H.  Wtl- 
tUt,  and  Alfred  0.  Petti  for  plaintUT  in  er- 


*    *  Ur.  Justice  WUto  deUrered  the  opinion 
•(tfaa  court: 

Hie  plaintiff  in  error  will  be  ealled  tbe 
kniband  and  the  defendant  In  error  the  wife. 


Tbe  wif^  a  reddent  of  tlia  state  of  New 
Tork,  sued  ths  bnsband  In  that  state  In 
ISflB,  snd  there  obtained  personal  ssnrios 
upon  hint.  The  oomplaint  charged  that  the 
parties  had  been  married  in  N«nr  Tork  in 
ISeS,  where  they  both  resided  and  where 
the  wife  ocmtinuod  to  reside^  and  It  was 
averred  that  the  husband,  immsdiatelj  tei- 
lowing  the  marriage,  abandoned  the  wife^ 
and  thereafter  failed  to  support  her,  and 
that  he  was  ths  owner  of  property.  A  da> 
oree  of  separatim  from  bed  and  hoard  and 
for  alimony  was  prayed.  The  snsww  ad-^ 
mitted  tbe  marriage,  but  averred  that  its* 
oelsbration  was  procured  by  the*  fraud  of* 
the  wife,  and  that  immediately  alter  the 
marrisge  the  partiee  had  separated  hy  mw* 
tnal  eonseat.  It  was  also  alleged  that  dnr^ 
ing  the  long  period  between  the  eelebration 
and  the  bringing  of  this  action  the  wife 
had  In  no  i»».timf  assorted  bsr  rights,  and 
was  barred  by  her  Istdiss  from  doing  so. 
Besides,  the  snswer  all(««d  that  ths  husband 
bad,  in  1881  obtained  in  a  eonrt  of  the  itato 
of  Gonneotiout  a  diroree  wfaleh  was  eonal» 
siva.  At  the  trial  brfore  a  referee  the  jnd^ 
msnt  roll  In  ths  suit  for  divorce  in  Ommeo^ 
lent  was  offsred  by  the  husband  and  was 
objected  to,  first,  because  the  Oonneotieot 
court  had  not  obtained  jurisdlotEon  over  the 
person  of  the  defendant  wife,  as  ths  notiea 
of  ths  pendens  of  the  petition  was  by  pub- 
lication and  ^e  had  not  appeared  In  the 
action;  and,  second,  because  the  ground 
upon  wbidi  tbe  divoree  was  grantad,  vig^ 
desertion  by  the  wife,  was  fialse.  The  ref- 
srsc  sustained  the  objections  snd  an  excep- 
tion was  noted.  The  judgment  roll  in  quee- 
tiiHi  was  then  marked  for  identification  and 
forms  a  part  of  the  record  before  us. 

Having  thus  excluded  the  proceedings  in 
the  Connecticut  oonrt,  the  referee  found  that 
the  parties  were  married  in  New  York  In 
180S,  that  the  wife  was  a  resident  of  tbe  itato 
of  New  York,  that  after  the  marriage  the 
partiee  never  lived  together,  and  shortly 
thereafter  that  the  husband,  without  justi* 
flable  cause,  shandcned  the  wife,  and  has 
since  neglected  to  provide  for  her.  Tbe  le- 
gal conclusion  was  that  the  wife  was  en- 
titled to  a  separation  from  bed  and  board 
and  alimony  in  the  sum  of  9780  a  year  from 
the  date  of  the  judgment.  The  action  of 
the  referee  was  sustained  by  the  suprems 
eonrt  of  the  state  of  Hew  York,  and  a  judg- 
ment for  separation  and  alimony  was  entered 
in  favor  of  the  wife  This  judgment  was 
affirmed  by  the  eonrt  of  appeals.  As,  by  tns 
law  of  the  state  of  New  York,  after  tha 
affirmance  by  the  court  of  appeals  the  record 
was  rsmittad  to  tha  supmne  court,  this 
writ  of  error  to  that  court  was  proaecutad. 
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Oov.  Tom, 


*  St»tM  bj  ntwng  to  give  to  tbe'deerea  of  di- 
mrca  rendared  In  the  itata  of  ConnaeUeat  tha 
fklth  uid  credit  to  which  it  waa  entlUedt 

At  the  BTermmta  ooneemiiig  the  allied 
fraud  in  oontraeting  the  mairiage  and  the 
tnbeaquant  laehea  of  the  wife  are  aolel7  mat- 
ten  of  itate  eognizanee,  we  may  not  allow 
them  to  even  indirectly  influence  our  Judg- 
ment upoD  the  FedNal  queetfon  t«  which  we 
are  confined,  and  we,  therefore,  pat  theee 
■ubjeote  entirely  out  of  view.  Moreover, 
aa,  for  tlie  purpoee  of  the  Federal  ioaoe,  we 
are  conaemed  not  with  the  mere  form  of 
proeeeding  by  which  the  Federal  rl^ta,  if 
any,  waa  denied,  but  alone  hare  power  to  de- 
flide  whether  aucb  right  waa  denied,  we  do 
not  inquire  whether  the  New  York  court 
ahonld  preferably  have  admitted  the  record 
of  the  CouneetJcnt  divorce  luit,  and, 
after  to  admitting  it,  determined  what 
effect  it  would  g^ve  to  it,  inetead 
of  excluding  the  record,  and  thua  refuaing 
to  give  effect  to  the  judgment.  In  order  to 
dedde  whether  the  refaaal  of  the  court  to 
admit  in  evidence  the  Connecticut  decree  de- 
nied to  that  decree  the  efficacy  to  which  it 
waa  entitled  under  the  full  faith  and  credit 
elauae,  we  muat  flrit  examine  tae  judgment 
roll  of  the  Connecticut  cauae  in  order  to 
-ix  the  predM  circumatanoea  under  which 
the  decree  in  that  cauae  waa  rendered. 

Without  going  into  detail,  it  suffleea  to 
ai^  that  on  the  face  of  the  Connectiout  rec- 
ord it  appeared  that  the  husband,  alleging 
that  he  had  acquired  a  dtHoicll  in  Conneoti- 
eut,  aued  the  wife  in  that  atate  aa  a  person 
whoH  Tsaidence  waa  unknown,  but  whoae 
laat  known  place  of  reeidence  waa  in  the 
atate  of  New  York,  at  a  place  stated,  and 
charged  desertion  by  the  wife  and  fraud  on 
her  part  in  procuring  the  marriage;  and, 
further,  it  ia  ahown  that  no  aervice  waa  made 
upon  the  wife  except  by  publication  and  by 
milling  a  copy  of  the  peUtlon  to  her  at  her 
laat  known  place  of  reaidence  in  the  state 
•t  New  York. 

With  the  object  of  confining  our  atten- 
tion to  the  real  question  arising  from  this 
eondltion  of  th«  Connecticut  record,  we  etate 
j.at  the  outset  certain  legal  propositions  ir- 
grevooably  concluded  by  prerioua  deciaiona  of 

*  tbia  court,  and  whidi  arearequired  to  be 
bome  in  mind  in  analyzing  the  ultimate 
Issue  to  be  decided. 

First.  The  requirement  of  the  Constitu- 
UoD  is  not  that  some,  but  that  full,  faith 
and  credit  shall  be  given  by  states  to  the 
Judicial  decrees  of  other  atatea.  That  la  to 
a^,  where  a  decree  rendered  In  one  state  is 
embraced  by  the  full  faith  and  credit  douse, 
that  constitutional  provision  commands  that 


the  other  etatea  shall  give  to  the  decree  the 
toroe  and  effect  to  which  It  was  entitled  in 
the  state  where  rendered.  Barding  r.  Hard- 
ing, IBS  U.  8.  317,  49  L.  ed.  1066,  S5  Si^ 
Ct.  Rep.  079. 

Second.  Where  a  personal  judgment  haa 
been  rendered  in  the  courta  of  a  atate 
against  a  uonreaidant  merely  upon  eonstruet- 
Ive  service,  and,  therefore,  without  acquiring 
jurisdiction  over  the  person  of  the  defend- 
ant, such  judgment  msy  not  be  enforced  In 
another  state  in  virtue  of  the  full  faith  and 
credit  clause.  Indeed,  a  personal  Judgment 
so  rendered  is,  by  operaUon  of  the  due  prck 
ceas  clause  of  the  14th  Amendment,  void  aa 
against  the  nonreeident,  even  In  the  state 
where  rendered;  and,  therefore,  such  nonres- 
ident, in  virtue  (rf  righte  granted  by  the 
Constitution  of  the  United  States,  may 
suoceesfully  reaist,  even  in  the  state  where 
rendered,  the  enforcement  of  such  a  judg- 
ment. Pemoyer  v.  Neff,  96  U.  S.  714,  84  L. 
ed.  ess.  The  facta  in  that  caae  wera  theee: 
tftO,  who  was  a  resident  of  a  state  other 
than  Oregon,  owned  a  tract  of  land  In  Ore- 
gon. Mitchell,  neident  of  Ongon,  brought 
a  suit  iu  a  court  of  that  state  upcm  ft  maiasf 
demand  against  Neff.  The  Oregon  statutea 
required.  In  the  oaae  of  personal  action 
against  a  nonresident,  a  publication  of  no- 
tice, calling  upon  the  defendant  to  appear 
and  defend,  and  also  required  the  mailing  to 
Buoh  defendant  at  his  last  known  place  of 
resldenoe  of  a  copy  of  the  summons  and  cont^ 
plaint.  Upon  affidavit  of  the  absence  of 
Neff,  and  that  ha  resided  in  the  aUte  of  CaU- 
fomio,  the  exact  place  being  unknown,  tba 
publication  required  l^  the  statute  waa  or- 
dered and  made,  and  Judgment  l^  default 
waa  entered  against  Neff.  Upon  thia  judg- 
ment execution  was  Issued  and  real  eetate  of^ 
Neff  waa  sold  and  waa  ultimately  acquired  bj^ 
"Pennoyer,  Naff  sued  in  the  circuit  court  rf' 
the  United  Statee  for  the  district  of  Oregon 
to  recover  the  property,  and  the  queation 
presented  was  the  validity  in  Oregon  of  the 
judgment  there  rendered  against  Neff.  Aft- 
er the  most  elaborate  consideration  it  waa 
expressly  decided  that  the  judgment  ren- 
dered In  Or^on,  under  the  circumstances 
stated  waa  void  for  want  of  Jurisdiction  and 
waa  repugnant  to  the  due  proceaa  elauae  of 
the  Constitution  of  the  United  SUtes.  The 
ruling  waa  baaed  on  the  proposition  that  a 
court  of  one  state  could  not  acquire  jurisdi» 
tion  to  render  personal  judgment  against  a 
nonresident  who  did  not  appeer  by  the  mere 
publication  of  a  summons,  and  that  tbe 
want  of  power  to  acquire  sndi  jurisdiction 
by  publication  couU  not  be  eided  by  the 
fact,  that  lender  the  statutes  of  the  state  in 
which  the  suit  against  the  nonrealdent  wae 
broikghl,  ihe  sending  of  a  copy  of  the  aum- 
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folrad  and  compliad  with,    Tha  eouit  a&ld 
(p.727,  lLad.p.  CTO): 

"Procea*  from  th«  tribunaU  «f  gne  state 
CBUnot  run  into  another  atAte,  and  lummon 
parties  there  domieiled  to  leave  its  territory 
and  respond  to  proceeding*  against  thsm. 
Pidilication  of  prooeas  or  notice  vithln  the 
■tat*  where  the  tribunal  tits  eannot  oreate 
my  greater  obligation  upon  the  noureaident 
to  appear,  Proeeas  sent  to  him  out  o(  the 
•tate  and  prooeea  publiabed  within  it  are 
equally  unavailing  in  prooeedinga  to  eetat>- 
liab  hia  personal  liability." 

And  the  doctrine  thua  etated  but  ex- 
pressed a  general  prinoiple  axpoonded  in 
pravloua  dedaiona.  Biteticff  t.  Wtth^nd, 
9  Wall.  812,  19  L.  cd.  82».  In  tbat  amm, 
■p«aking  of  a  money  judgment  reoovered  in 
the  eommon  pleaa  of  Waatmiuter  ball,  Eng- 
land, nprai  perscmal  notioe  eerred  in  the  eity 
«f  Baltimore,  Hr.  JuaUee  Bradl^,  J.,  ipeak- 
iog  for  the  oonrt,  said  (p.  814,  L.  ed.  p. 
830): 

"It  ia  enongh  to  say  [ot  this  prooeeding] 
Uiat  it  wu  wludly  without  jurisdiction  of 
the  peraon,  and  whaterer  validi^  it  may 
have  in  England,  by  virtue  of  statuU  law, 
against  property  of  the  defendant  there  sit- 
^  nate^  It  can  have  no  validity  here,  even  of  a 
«  prima  fade  eltaraet«r.  It  is  aia^ly  null. 
f  'Third.  The  prindplea,  however,  stated  i 
the  previous  proposition,  are  eon  trot  ling 
•nly  as  to  judgments  in  ptrtotmm,  and  do 
KOt  i«lata  to  proceedings  in  rem.  That ' 
aay,  in  oonsequenee  of  the  authority  which 
government  possesses  over  things  within  its 
borders,  there  is  jurisdiction  in  a  eonrt 
a  itato  by  a  prooeeding  in  rem,  after  the 
giving  of  reawmable  opportunl^  to  the  own- 
er to  defend,  to  affect  thinga  within  the  juris- 
diction of  the  court,  even  although  juris- 
diotion  is  not  directly  acquired  over  the  per- 
•on  of  the  owner  of  the  Udng.  Pennoyer 
Veif,  lupra. 

PourU).  The  general  rule  stated  in  the 
■eoond  proposition  is,  moreover,  limited  by 
the  inherent  power  whidi  all  governments 
must  possess  over  the  marriage  relation,  its 
formation  and  dissolution,  as  regards  their 
own  citizens.  Pram  this  szceptian  it  reaults 
that  where  a  court  of  one  state,  conformably 
to  the  laws  of  such  Btate,  or  the  state, 
through  Its  legislative  department,  has  acted 
concerning  the  dissolution  of  the  marriage 
tie,  as  to  a  dtixen  of  that  state,  such  action 
Is  binding  in  that  stato  as  to  such  eltiien, 
and  the  vslidifrr  of  the  judgment  may  not 
therein  be  qusstionBd  on  the  graund  that  the 
aetion  of  the  state  in  dealing  with  Its  own 
fftizm  concerning  the  marriage  relation'was 
repugnant  to  the  due  process  clause  of  the 


ConsUtuUou.  Jfoyiurd  t.  ffill,  125  V.  B. 
100,  81  L.  ed.  OSl,  8  Sup.  Ct  Kep.  723. 
In  that  case  the  facta  were  these:  Maynard 
was  married  In  Taimont,  and  the  husband 
and  wife  removed  to  Ohio,  from  whence 
Maynard  left  his  wife  and  fnmily  and  went 
to  California.  Suhaequently  he  acquired 
a  domicil  in  the  territory  of  Washington. 
Being  there  so  domiciled,  an  act  of  the  leg- 
islature of  the  territory  was  passed  granting 
a  divorce  to  the  husband.  Maynard  contin- 
ued to  reside  in  Washington,  and  there  re- 
married and  died.  The  children  of  the  form* 
er  wifs,  claiming  in  right  o{  their  mother, 
sued  in  a  court  of  the  territory  of  Wsahing- 
ttm  to  recover  real  estete  situated  in  the 
territory,  and  one  ot  the  issues  for  decision 
was  the  validity  of  the  legislative  divorce 
granted  to  the  father.  The  stetute  was  aa-^ 
sailed  as  invalid,  on  the  ground  that  Mrs.g 
'Uaynard  had  no  notice,  and  that  she  waa> 
not  a  resident  of  the  territory  when  the  act 
was  pnnnnd  From  a  decree  of  the  supreme 
court  of  the  territory  adverse  to  their  claim 
the  children  brought  the  case  to  this  court> 
The  power  of  the  territorial  l^iilatwre,  in 
the  abaence  of  restrictions  in  the  organio 
Mt,  to  giant  a  divoroe  to  a  dticen  of  the 
territory,  was,  however,  upheld.  In  view  of 
the  nature  and  extent  of  the  authority 
which  govemnunt  possessed  over  the  mar- 
riage relation.  It  was  therefore  decided  that 
the  courts  of  the  territory  committed  no  er- 
ror In  giving  effect  within  the  territory  to 
the  divoroe  In  question.  And  as  a  corollary 
of  the  recognised  power  of  a  government 
thus  to  deal  with  ite  own  dtiien  by  a  decree 
which  would  be  operative  within  ite  own 
borders,  irrespective  of  any  extraterritorial 
effloaqy,  it  follows  that  the  right  of  another 
sovereignty  exists,  under  principles  of  oom- 
ity,  to  give  to  a  decree  bo  rendered  such 
efficacy  as  to  that  government  may  seam  to 
be  justified  by  ite  conceptions  of  duty  and 
public  policy. 

Fifth.  It  is  no  longer  open  to  queetion 
that  where  husband  aiid  wife  are  domidled 
in  a  state  there  exists  jurisdicUon  In  such 
Btete,  for  good  cause,  to  enter  a  decree  of 
divoroe  which  will  be  entitled  to  enforcement 
another  stete  by  virtue  of  the  full  faith 
and  credit  clause.  It  has,  moreover,  been 
decided  that  where  a  bona  Ode  domicil  has 
been  acquired  in  a  state  by  dtiier  of  the  par- 
ties to  a  marriage,  and  a  suit  is  brought  by 
the  domiciled  party  in  such  stete  for  divorce 
the  eonrte  of  that  stete,  if  they  acquire  per- 
somd  jurisdiction  also  of  the  other  par^, 
have  authority  to  enter  a  decree  of  divoret^ 
entitled  to  be  enforced  in  every  state  by 
the  full  faith  and  credit  clause.  Oheeoer  v. 
Wileoa,  9  Wall.  108,  19  L.  ed.  801. 
Biztb.  Where  the  domicil  of  matrlmoi^ 
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WH  In  k  partieulu  itate,  and  tha  ImalMad 
atendon*  his  vife  and  go«B  into  anothar 
•tata  In  order  to  avoid  Ma  marital  obliga- 
tlona,  such  other  itate  to  wfaleli  tlie  hoabond 
luu  wrongfully  fled  doea  not,  in  the  na-tare 
-^  of  things,  become  a  new  domicil  of  matri- 
»•  mony,  and,  therefore,  is  not  to  be  treated 
•  ae  the  actual  or  oonBtructiTe*domioU  of  the 
wife;  hence,  the  pla«e  where  the  wite  wa« 
domimled  when  eo  abandoned  conrtitntea  her 
legal  donudl  until  a  new  aistual  d(»iiidl  be 
bj  her  elsewhere  acquired.  This  waa  clearlj 
axprused  in  Barber  t.  Barber,  El  How. 
le  L.  ed.  226,  wbera  it  waa  eaid  (p.  DBS,  L. 
ed.  p.  230) : 

The  general  rule  ia,  that  a  Toluntarr  aap- 
aration  will  not  give  to  the  wife  a  different 
domicdliatioQ  In  law  from  that  of  her  hoa- 
band.  But  if  the  hueband,  aa  ia  the  faet  In  tUa 
aaae,  abandons  their  domicil  and  bia  wife,  to 
get  rid  of  all  thoee  oonjugal  obligationi 
which  the  marriage  relation  impoaea  upon 
him,  neither  giving  to  her  the  neocaaariei 
nor  the  comfort*  auitaUe  to  thelT  eonditioa 
and  his  fortune,  and  relinqniehe*  altogethi 
his  marital  control  and  protection,  he  ylcdds 
np  that  power  and  authority  over  her  which 
alone  maka  his  domidl  hers." 

And  the  same  doctrine  was  expressly  up- 
bdd  to  Cheevar  t.  Wilson,  supra,  where  the 
court  said  (Q  Wall.  123,  10  L.  ed.  608)  : 

■^t  Is  insisted  that  CheeTer  nsrer  resided 
in  Indiana;  that  the  domicil  of  the  husband 
ia  the  wife's,  and  that  she  cannot  have 
different  one  from  bis.  The  oonverse  of  the 
latter  proposition  ia  so  well  settled  that  it 
would  be  idle  to  discuss  It.  The  rule  is  that 
she  may  acquire  a  separate  domicil  when- 
arer  It  is  necessary  or  proper  that  she 
•hould  do  so.  The  right  springs  from  the 
neeeesity  for  its  exercise,  and  endures  as 
long  as  the  neceeaity  continues." 

Seventh.  So  also  it  is  settled  that  where 
the  domidl  of  a  husband  ia  in  a  partlsular 
state,  and  that  state  is  also  the  domidl  of 
matrimony,  the  oourte  of  such  state  having 
jurisdiction  over  the  husband  may,  in  virioe 
of  the  du^  of  the  wife  to  be  at  the  matri- 
monial domicil,  disregard  an  unjustiflable 
absence  therefrom,  and  treat  the  wife  as 
having  her  domicil  in  the  state  of  the  matri- 
monial domicil  for  the  purpose  of  the  disso- 
lution of  the  marriage,  and  aa  a  teault  have 
power  to  render  a  judgment  dissolving  ttie 
^  marriage  which  will  be  binding  upon  both 
g  parties,  and  will  be  entitled  to  recognition  in 
•  all  other  states  by  virtue  of  the  full  faith 
and  credit  dause.  Atherton  v.  Atherton, 
ISl  V.  S.  156, 4S  li.  ad.  794,  21  Sup.  Ct.  Rep. 
644. 

Coming  te  apply  these  settled  propositions 
to  the  ease  before  us,  three  things  are  be- 
yond dispute!  «.  In  view  of  the  authority 
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wliich  government  possessee  over  the  mar- 
riage relation,  no  question  can  arise  on  this 
record  conwiming  the  right  of  the  state  of 
Connecticut  within  Its  borders  te  give  ^eet 
to  the  decree  of  divorce  rendered  in  favor  of 
the  husband  by  the  courts  of  Connecticut,  he 
being  at  the  time  when  the  decree  was  ren- 
dered domiciled  in  that  state,  h.  As  New 
Tork  waa  the  domidl  of  the  wife  and  the 
domicil  of  matrimony,  from  which  the  hus- 
band fled  in  disr^iard  of  his  du^,  it  dearly 
results  from  the  sixth  proposition  that  the 
domicil  of  the  wife  continued  in  New  York. 
0.  Am  then  there  Cftn  be  no  question  that  th* 
wife  was  not  constructivdy  presoLt  in  Cca- 
neoticut  by  virtue  of  a  martimonial  domidl 
In  that  state,  and  was  not  there  individually 
domldled,  and  did  not  appear  in  Uie  divMea 
oauae,  and  was  only  constructively  served 
with  'notice  of  the  pendency  of  that  action. 
It  is  apparent  that  the  Conneetievt  eourt  did 
not  acquire  jurisdiction  over  the  wife  within 
the  fifth  and  seventh  propositions;  that  i^ 
did  not  aoquire  such  jurisdiction  by  virtne  of 
the  domidl  of  the  wife  within  the  state  or 
aa  the  reaolt  of  personal  service  upon  hv 
within  ita  borders. 

These  tobjeets  bdng  thus  diminat«d,  tW 
caee  reduces  itsdf  to  this :  Whether  the  Cm- 
neetlent  oourt,  in  virtue  alone  of  the  domidl 
of  the  husband  in  that  state,  had  jurisdiotioB 
to  render  a  decree  against  the  wife  nndai 
the  drcomatances  stated,  which  was  entitled 
to  be  enforced  in  other  states  in  and  by 
virtue  of  the  full  faith  and  credit  dause  of 
the  Constitution.  In  other  words,  the  final 
question  Is  whether,  to  enforce  in  another 
jurisdiction  the  Gonneotiout  decree^  would 
not  be  to  enforce  in  one  state  a  personal 
judgment  rendered  in  another  stete  against 
a  defendant  over  whom  the  court  ol  the  state 
rendering  the  Judgment  had  not  aaquired,f 
jurisdiction  f  Otherwise  stated,  the  quea-Jf 
tion  is  this;  Is  a  proceeding  tor  divoroa'd* 
audi  an  exceptional  character  as  not  te  eoma 
within  the  rule  limiting  the  authority  of  a 
Btate  to  persons  within  ite  juriadioUon,  bu^ 
the  eontraiy,  because  of  the  power  whicb 
govemmeut  may  eierdse  over  the  marriage 
relation,  constitutes  an  exception  to  that 
rule,  and  is  therefore  embraced  either  within 
the  letter  or  apIHt  of  the  doctrine  stated  ia 
the  third  or  fourth  propositions! 
Before  reviewing  the  authorities  relied  on 
'  establish  that  a  divorce  proceeding  is  <rf 
the  «iceptional  nature  indicated,  we  propoM 
first  to  consider  the  reasons  advanced  t» 
sustain  the  contention.  In  doing  eo,  how- 
ever, it  must  always  be  borne  in  mind  that 
it  is  elementary  that  where  the  full  faith 
and  credit  dause  of  the  Constitution  is  in- 
voked to  compd  the  mforcemeut  in  on* 
state  of  a  dea«e  rendered  in  another,  the 
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qnwtlon  of  U)«  jnrlsdleUoii  of  Uie  court  by 
which  the  decn*  wm  nmdwed  te  opon  to 
Inqniiy.  And  il  there  wm  no  jiirisdiotion, 
•ither  of  the  Bubjact-mstteT  or  of  Qie  penon 
•f  tha  dafendont,  the  eoorta  of  uoUier  itate 
tn  not  required,  by  virtue  of  the  full  faith 
■nd  credit  clauw  of  tbe  Conatitutlon,  to  en- 
force each  decree.  National  EikK  Bank  t. 
Wiley,  196  U.  B.  866,  BOB,  40  L.  ed.  184,  190, 
SS  Bup.  CL  Bep.  TO,  and  cue*  dtod. 

I.  The  wide  scope  of  tbe  Mithoritf  which 
(oremment  poesesse*  OTer  tlie  oontrBOt  ol 
nuirrisge  and  ita  dinolution  is  tbe  basis 
upon  which  it  la  argued  that  the  domicil 
within  one  atate  of  one  party  to  the  mar- 
ilaga  givei  to  (ocb  »  atate  juriadiction  to 
decree  a  disaolution  of  tbe  m&rriage  tie 
which  will  be  obllgatorj  in  all  the  other 
atatai  by  foree  of  tbe  foil  faith  and  eredlt 
clause  of  the  Constitutiou.     But  the  dedne- 


la  perceiTed  that  if  one  goreruinent,  beeauM 
•f  its  author!^  over  ita  own  citfzena,  haa 
tta  right  to  diseolTe  the  marriage  tie  as  to 
the  dtina  of  another  jurisdiction,  it  must 
lallffw  that  no  government  posaeuea  aa  to  ita 
«wn  dtlsena,  power  over  the  marriage  rela- 
ttoa  and  Ita  diaaolntion.  For  If  it  be  that 
^oma  gcremment,  in  virtue  of  tta  authority 
gever  marriage,  may  dimlve  the  tie  as  to 
•  dtiiena  of  another  *govemroent,  other  gov- 
•mmanta  wonld  have  ■  aimilar  power,  and 
benea  tha  right  of  every  gorenunent  aa  to 
ita  own  eftizens  might  be  rendered  nugattvy 
by  tha  aterdse  of  the  power  whloh  every 
other  government  possessed.  To  concretely 
iUuBtratci  If  the  fact  be  that  where  persons 
are  married  In  the  state  of  New  York  either 
«f  the  parties  to  the  marriage  may,  in  Tio- 
laUon  of  the  marital  obligations,  desert  the 
other  sad  go  Into  the  state  of  Connecticut, 
there  aoqvIrlDg  a  domioil,  and  pioonre  a 
dissolution  of  the  marriage  which  would  be 
binding  in  the  state  of  New  Yoric  as  to  the 
party  to  tha  marriage  there  domiciled,  it 
would  follow  that  the  power  of  the  state  of 
New  York  aa  to  the  diasolutlon  of  the  mar- 
Tiage  aa  to  its  domiciled  dtizen  would  be  of 
no  practical  avail.  And  conversely,  the  like 
result  would  follow  U  the  marriage  had  been 
celebrated  in  Connecticut  and  desertion  haa 
been  from  that  atate  to  New  York,  and  oon- 
aequeotly  tbe  decree  of  divorce  had  been  ren- 
dered in  New  York.  Even  a  superflcdal 
analysis  will  make  this  dear.  Under  the 
role  oontended  for  it  would  follow  that  the 
atataa  wboaa  lawa  were  the  most  laz  as  to 
,  length  of  residence  required  for  domicil,  aa 
io  aauaea  f^  divorce  and  to  speed  of  pn>- 
aedura  concerning  divoro^  would  in  eSeot 
dMninate  all  tha  other  atataa.  In  other 
£6  B.  C— 34. 


worda,  any  paraoa  who  was  married  In  on* 
sbte  and  who  wished  to  violate  the  marital 
obligations,  would  be  able,  by  following  the 
llnM  of  least  reaiatance,  to  go  Into  the  state 
whose  laws  were  the  moat  lax,  and  there 
avail  of  them  for  the  purpose  of  the  sever- 
ance at  the  marriage  Ue  and  the  destruction 
of  the  righta  of  the  other  parfy  to  the  mar- 
riage oontraot,  to  the  overthrow  of  the  laws 
and  tlie  public  policy  of  the  other  stateai. 
Thus  the  argument  oomea  necessarily  ta 
this, — that  to  preserve  the  lawful  authoritj 
of  all  tha  states  over  marriage  it  is  essen- 
tial to  dedde  that  all  the  states  have  sud) 
authori^  only  at  the  sufferance  of  the  other 
Htatea.  And  the  considerations  juat  stated 
serre  to  dispose  of  the  argument  that  tbe 
eontontion  relied  on  finds  support  in  tha 
mling  made  In  Mta^nard  t.  Bill,  referred  to 
in  the  fourth  propoaition,  whidi  was  at  that* 
outsat  stated.  For  in  that  case'the  sola? 
question  waa  the  effect  within  the  tarrttoiy 
of  Washington  of  a  It^slative  divoroe  grant- 
ed in  the  territory  to  a  citizen  thereoi  Tha 
upholding  of  the  divorce  within  tbe  tarritorr 
waa,  therefore,  but  a  reeognition  of  tha 
power  of  the  torritorial  government,  in  vir- 
tue of  ita  authority  over  marriage,  to  deal 
with  a  person  domidled  within  its  Jurisdle- 
tion.  The  oaae,  tberefore,  did  not  eonoern 
the  extraterritorial  efflcacy  of  the  legisla- 
tive diroree.  In  other  words,  whilst  the 
ruling  recognized  the  ample  powera  which 
government  possesses  over  marriage  aa  to 
one  within  ita  jurisdiction.  It  did  not  purport 
to  hold  that  audi  ample  powers  might  be 
ezerdsed  and  enfwced  by  Virtue  of  the  Con- 
stitution of  the  Uiiited  States  In  another 
jurisdiction  aa  to  dtizens  of  ocber  states  to 
whom  the  jurisdiction  of  the  territory  did 
not  ertand. 

The  anomalous  result  which  it  is  tlierefore 
apparent  would  arise  from  maintaining  tiie 
proposition  contended  Tor  1b  made  more  man- 
ifest by  considering  the  instrument  from 
which  suoh  result  would  be  produced, — 
that  is,  the  full  faith  and  credit  clause  of 
the  Constitution.  Ko  one  denies  that  tbe 
states,  at  the  time  of  the  adoption  of  tha 
Cwstitution,  possessed  full  power  over  Uia 
subject  of  marriage  and  divorce.  No  ona, 
moreover,  can  deny  that,  prior  to  the  adop- 
tion of  the  Constitutiim,  the  extent  to  whicA 
the  statea  would  recognize  a  divorce  obtained 
in  a  fordgn  jurisdiction  depended  upon  their 
conceptions  of  duty  and  comity.  Beside*, 
it  must  be  conceded  that  the  Constitution 
del^^ted  no  authority 'to  the  government 
of  the  United  States  on  the  subjeet  of  mar- 
riage and  divoroe.  Yet,  if  the  prot)ositl^ 
ba  maintained,  it  would  follow  that  the  da- 
struetion  of  the  power  of  the  states  onr 
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Hm  dtoolntioR  ol  nwniag^  m  to  thdr  om 
dtUena,  woold  b«  bronght  «b<rat  bj  the 
opuatjon  of  the  full  &iU)  uid  ar*dit  dauM 
ot  th«  CofuUtuUon.  Th^t  Is  to  taj.  It 
would  eome  to  piM  thkt,  althongh  the  Con- 
•titution  ot  til*  United  Statw  does  not  In- 
terfere witb  the  m,atliarify  erf  the  statca  Orel 
mmniage,  nevertheleia  the  full  tuth  uid 
oredit  elaiue  of  that  InBtrument  dastittjed 
(•the  authority  of  the  etstea  over  the  man ' 
f  rdation.  And  a*  the  gorenunent  of  the 
United  State*  hae  no  delegated  authority  on 
the  lubjeot,  that  government  would  be  pow- 
erlea*  to  prerent  the  eril  thui  brought  about 
bj  the  full  faiUi  and  credit  clauaeL  Thua 
naibher  the  atatcfl  nor  the  national  govern- 
ment would  be  able  to  exert  that  authority 
over  the  marriage  tie  poaeeaaad  I9  erary 
other  civilized  gavermnent.  Yet  more  re- 
markable would  be  Buch  result  when  it  ia 
borne  in  mind  that,  when  the  Coutitution 
waa  adopted,  nowhere,  eiUier  in  the  mother 
country  or  on  the  oontinant  ot  Europe,  eith- 
er in  adjndged  eaaea  or  in  the  treatisea  of 
authoritatiTe  writers,  had  the  theory  ever 
beta  upheld  or  been  taught  or  even  euggSBt- 
«d  that  mie  goTemment,  ulely  because  ot 
the  domicil  within  it*  border*  of  one  of  the 
partiea  to  a  marriage,  had  authoriir,  with- 
ont  the  actual  or  oonetructive  preaenoa  of  the 
other,  to  oiert  Ita  authority  bf  a  diMM^QUon 
of  the  marriage  tie,  whidi  «iertion  of  power 
It  would  be  the  duty  of  other  atatea  to 
napect  aa  to  those  anbjeet  to  their  Juria- 
dietton. 

IL  It  i*  urged  that  the  mlt  for  divoroe 
waa  a  proceeding  in  rem,  and,  tharetore,  the 
Conne^out  court  had  oomplt^  jurisdiction 
to  eirter  a  decree  aa  to  the  rs*,  entitled  to  be 
wforced  in  tlie  state  of  New  York.  But 
bera  again  tiie  arirument  I*  contradictor;. 
It  reata  upon  the  theory  that  juriullotion 
la  Connecticut  depended  nptm  the  domicil  of 
the  person  there  suing,  and  yet  attributes  to 
the  decree  reating  upon  the  domicil  of  one 
ot  the  partiea  alone  a  foroe  and  <ffeet  based 
upon  the  theory  that  a  thing  within  the 
Jurisdiction  of  Connecticut  was  the  lubjeet- 
matter  of  the  controversy.  But  putting  this 
eontradiction  aside,  what,  may  we  aak,  waa 
the  na  in  ConBeetiont  I  Certainly  it  cannot 
In  reason  be  said  that  It  was  the  cause  ot 
action  or  the  mere  presence  ot  the  person 
of  the  plaintiff  within  tbe  Jurisdiction, 
nie  only  possible  theory,  then,  upon 
which  the  proposition  proceeds,  must 
be  that  the  res  in  ConneeUeut,  from  which 
the  jurisdiction  la  assumed  to  have  arisen, 
^was  the  marriage  relation.  But  as  the  mar- 
griage  was  celebrated  In  New  York  brtween 
*  dtiMds'of  that  lUt*.  It  must  ba  admitted 
onder  the  hypotbeai*  stated,  that  before  the 
knaband  deserted  tlie  wife  in  New  York  the 


rea  was  in  H«w  York,  uid  not  in  Ooansatt' 
cut.  As  the  husband,  after  wrongfully 
abandoning  the  wife  in  New  York,  never  ea* 
tablished  a  matrimonial  domicil  In  Connecti- 
cut, it  cannot  be  said  that  he  took  with  him 
the  marital  relation  from  which  he  fled  t* 
Connecticut.  Gonoeding,  however,  that  he 
took  with  him  to  Conueetleut  so  much  of  the 
marital  relation  as  oonoemed  hia  individual 
status,  it  cannot  In  reason  be  said  that  bs 
did  not  leave  In  New  York  so  much  ot  tbe 
relation  ss  pertained  to  the  status  of  the 
wife.  From  any  point  of  view,  then,  nndw 
the  proposition  referred  to.  If  the  marrisga 
relation  be  treated  as  the  rei,  it  followa  that 
it  waa  divisible,  and  therefore  there  was  a 
TM  in  the  state  of  New  York  and  one  in  the 
state  ot  Connecticut.  Thus  considered,  it  is 
clear  that  the  power  of  one  state  did  not  ex- 
tend to  aSecting  the  thing  situated  in  anoth> 
er  state.  As  illustrating  this  conception,  we 
notice  the  case  of  Muai—ippi  A  M.  B.  Ch. 
T.  Ward,  2  Black,  iS6,  17  L.  cd.  311.  The 
fact*  in  that  case  were  these:  A  bill  waa 
filed  in  a  district  court  of  the  United  States 
for  the  district -of  Iowa  to  abate  a  nuiaanoe 
alleged  to  have  been  oooaaloued  by  a  bridge 
acroes  the  Miuissippi  river,  dividing  the 
states  of  Illinois  and  Iowa.  Under  the  aa- 
sumptioo  that  the  nuisance  waa  occasioned 
by  tJie  operation  of  the  bridge  on  the  Illl- 
noi*  side,  the  court,  after  pointing  ont  thai 
the  United  States  circuit  eourt  for  the  dis- 
trict of  Iowa  exercised  the  same  JurisdIctioB 
that  a  state  eourt  ot  Iowa  could  aiereis^ 
and  no  more,  said  (p.  4M,  L.  ed.  p.  316)  1 
"The  district  eourt  had  no  power  over  the 
local  object  inflicting  the  injury;  nor  any 
jurisdictiod  to  inquire  of  the  hets,  whether 
damage  had  been  sustained,  or  how  mudk. 
These  facta  an  beyond  the  court's  Jujladi«- 
tion  and  power*  ol  inquiry,  and  outside  of 

Nor  is  the  conclusive  force  ot  the  view 
which  we  have  stated  been  met  by  the  wag- 
geetion  that  the  res  was  Indivisible,  'nd^ 
therefore  waa  wholly  In  Connectieat  andg 
wholly  in  New  York,  tot  this  amounts* 
to  saying  that  the  same  thii^ 
be  at  one  and  the  same  time 
different  places.  Further,  the  reason- 
ing above  expreased  disposes  of  tbs  taar 
tentton  that,  aa  the  suit  In  Connecticut  !■■ 
volved  the  status  of  the  husband,  tharefors 
tlie  courts  of  that  state  had  the  power  to  de- 
termine tbe  status  of  the  nonrtaldent  wift 
by  a  decree  which  had  ohiigatoi;  lont  out- 
side of  the  state  of  Connecticut.  H«r^ 
again,  the  argument  oomee  to  this, — tha^ 
because  the  state  of  Connecticut  had  Juris- 
diction to  fix  the  status  ot  one  domiciled 
within  its  borders,  that  state  also  had  the 
authority  to  oust  the  state  of  New  York  ef 
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tb«  pover  to  fix  tha  itattu  ol  a  pcnon  who 
\ras  undeuitiblj  aabjact  to  tJia  Juritdidioii 
of  thftt  Btat«. 

III.  It  is  urged  thAt  whiUt  maniBge  I«, 
In  one  a«p«ct,  a.  contr&ot.  It  ii  neverthelcu 
■.  oontract  in  which  society  ij  deeplj  Inter- 
eatod,  and,  therefore,  government  mu<t  hare 
the  power  to  determine  whether  >  marriage 
exists  or  to  diuolve  it,  and  henoe  the  Con- 
necticut court  had  juriBdictioo  of  the  rela- 
tion and  the  right  to  diuolTe  it,  not  only 
aa  to  its  own  cdtizen,  but  aa  to  a  citizen  of 
New  York  who  wa«  not  enhject  to  the  jur- 
iadietion  of  the  state  of  Conneotieut  The 
piopoeition  involvei  in  another  form  of 
•tatement  the  non  laqvitwr  which  we  have 
pTBTiously  pointed  out;  that  is,  that  because 
goTemment  possesses  power  orer  marriage, 
therefore  the  (sistenoe  of  that  power  must 
be  rendered  unavailing. 

Nor  ii  the  oontantion  aided  by  the  propo- 
rtion that  because  it  is  impossible  to  eon- 
caire  of  the  dissolution  of  the  marriage  as 
to  one  of  the  parties  in  one  jurisdiction 
without,  at  the  same  time,  saying  that  the 
marriage  fs  dissolved  aa  to  both  In  erery 
otiisr  jurisdiction,  therefore  the  Connecticut 
decree  should  have  obligatory  elTeet  in  New 
Tork  as  to  the  citicen  of  that  state.  For, 
again,  by  a  change  of  form  of  statement,  the 
aame  contention  which  we  have  disposed  of 
is  reiterated.  Besides,  the  proposition  pre- 
supposes that  because,  in  the  exercise  of  Its 
^  power  over  its  own  citiEens,  a  state  may  de- 
^termjne  to  dissolve  the  marriftge  tie  by  a  de- 
•  eres  which  Is  efficacious* within  its  borders, 
tlterefore  such  decree  is  in  all  cases  binding 
In  Bvery  other  jurisdiction.  As  we  have 
pointed  out  at  the  outset,  it  does  not  follow 
that  a  state  ma;)'  not  exert  its  power  as  to 
one  within  its  jurisdiction  simply  because 
such  ezerdBe  of  authority  may  not  be  ez- 
t«nded  beyond  its  ttorders  Into  the  juriedlo- 
tion  and  authority  of  another  state.  The 
distinction  was  elearly  pointed  out  In 
Blackinton  r.  BUtokinton,  Ml  Mass.  432,  65 
Am.  Kep.  484,  6  N.  E.  S30.  In  that  case  the 
parties  were  married  and  1i*ed  in  Uassaehu- 
■etta.  The  husband  abandoned  the  wife 
without  cause  and  t>ecajne  domiciled  in  New 
York.  The  wife  remained  at  the  matrimo- 
nial dmnloil  in  Massachusetts  and  instituted 
a  proceeding  to  prohibit  her  husband  from 
imposing  any  reetralnt  upon  her  persmal 
liber^  and  for  separate  maintenance. 
Service  was  made  upon  the  hurfmnd  In  New 
Tork.  The  court,  recognizing  fully  that 
under  the  drcumstances  disclosed  the  domi- 
dl  of  the  hosband  was  not  the  domieil  of  the 
wife,  concluded  that,  vnder  the  statu  tea  of 
Hassachusetts,  it  had  authority  to  grant 
the  relief  prayed,  and  was  then  brou^t  to 
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'  determine  wbMux  the  deorae  ought  to  be 
made.  In  view  of  the  fact  that  inoh  decree 
might  not  have  extraterrltoria]  force.  But 
this  circumstance  was  held  not  to  be  omi- 
trolling,  and  the  decree  was  awarded.  The 
same  doctrine  was  dearly  expounded  by  the 
Privy  Council,  in  an  opinion  delivered  by 
Lord  Watson,  in  the  divorce  case  of  Le 
Jfemriw  r.  Lt  MetuHv  11896]  A.  C,  617, 
where  it  was  said   (p.  GS7)  : 

"when  the  jurisdiction  of  the  court  Is 
exercised  according  to  the  rules  of  Inter- 
national law,  as  in  the  case  where  the  par- 
ties have  their  domidl  witbin  its  forum.  Its 
decree  dissolving  their  marrage  ought  to  be 
rea^ieeted  by  ttta  trflninala  of  every  civilized 
country.  ...  On  the  other  hand,  a  de- 
cree of  divorce  a  vinculo,  pronounced  by  a 
court  whose  jurisdiction  is  solely  derived  - 
from  some  rule  of  muniripal  law  peculiar  to 
its  forum,  cannot,  irtien  it  trenches  upon  the 
interests  of  any  other  country  to  whose  tri- 
bunals the  spouses  were  amenable,  claim  ex- 
traterritorisJ  authority." 

IV.  The  oontoition  that  If  the  power  ofS 
one  state  to  deeree'a  dissolution  of  a  mar-* 
rioge  which  would  be  compulsory  upon  the 
other  states  be  limited  to  eases  where  both 
parties  are  subject  to  the  jurisdiction,  the 
right  to  obtain  a  divoroe  could  be  so  ham- 
pered and  restricted  as  to  be  in  effect  impos- 
sible of  exercise.  Is  but  to  insist  that  In  ot^ 
der  to  favor  the  dissolution  of  marriage  and 
to  enuae  its  permanenoy  to  depend  upon 
the  mere  caprice  or  wrong  of  the  parties, 
there  should  not  be  applied  to  tbe  right  to 
obtain  a  divorce  those  fundamental  prind- 
plee  which  safeguard  the  exerdse  of  the  sim- 
plest rights.  In  other  words,  the  argument 
but  reproducea  the  fallacy  already  exposed, 
whidi  is,  that  one  state  must  be  endowed 
with  the  attribute  of  destroying  the  author- 
ity of  all  the  others  concerning  the  disso- 
lution of  marriage  in  order  to  render  such 
dissolution  easy  of  procuremenL  But  even 
if  the  true  and  controlling  prindples  be  for 
a  moment  pnt  aside  and  mere  considerations 
of  inconvenience  be  looked  at,  it  would  fol- 
low that  the  prepondeianee  of  inconveni- 
ence would  be  against  the  contention  that 
a  state  should  have  the  power  to  exert  Ita 
authorlfy  concerning  the  dissolution  of  mar- 
riage as  to  those  not  amenable  to  its  jnrls- 
dicUon.  By  the  npplloation  of  that  ml* 
each  fltnte  is  given  tbe  power  of  overshadow- 
ing the  authority  of  all  the  other  stateo, 
thus  causing  the  marriage  tie  to  be  len 
protected  than  any  other  dvil  obligation, 
and  this  to  be  accomplished  by  destroying 
individual  rights  without  a  hearing  and  by 
tribunals  having  no  jurisdiction.  Further, 
the  odmlsslMi  that 'jurisdiction  In  the  eoorta 
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of  «ie  fUita  ant  oo*  putf  alone  waa  tb« 
t«et  of  th«  right  to  diaaolve  th«  marriage 
tie  ka  to  the  other  party,  although  domi- 
ciled in  another  itate,  would  at  onee  render 
aoch  test  impossible  of  general  applica- 
tion. In  other  words,  the  test,  if  admitted, 
would  destroy  itself.  This  follows,  ainca 
If  that  teat  were  the  rule,  each  par^  to  the 
marriage  in  one  state  would  hare  a  right 
to  acquire  a  domicil  in  a  different  state 
and  there  inatitute  prooeedings  for  divorce. 
It  would  hence  necessarily  arise  that  domicil 
would  be  no  longer  the  detenninatiTe  eri- 
oa  terion,  but  the  mere  race  ot  diligence  between 
■  the  parties  In  seeking  •different  forunu  in 
other  etates  or  the  celerity  by  which  in  such 
states  judgments  of  dirorce  might  be  pro- 
eured  would  have  to  be  considered  in  order 
to  decide  which  fonun  was  controlling. 

On  the  other  hand,  the  denial  ot  the  pow- 
er to  enforce  in  another  state  a  decree  of 
divorce  rendered  against  a  person  who  was 
not  subject  to  the  jurisdiction  of  the  state 
in  which  the  decree  was  rendered  obviates 
all  the  contradictions  and  inoonvenienoea 
which  are  above  indicated.  It  leaves  nneur- 
tailed  the  legitimate  power  of  all  the  states 
over  a  subject  peentiarly  within  their  au- 
thority, and  thua  not  only  enables  them  to 
maintain  their  public  policy,  but  also  to 
protect  the  individual  righta  of  their  clti- 
sens.  It  does  not  deprive  a  state  of  the 
power  to  render  a  decree  of  divorce  suscep- 
tible of  being  enforced  within  Ito  borders  as 
to  the  person  within  the  jurisdiction,  and 
does  not  debar  other  statea  frtrm  giving  saoh 
affect  to  a  judgment  of  that  character  as 
th^  may  elect  to  do  under  mere  principles 
Ot  state  comity.  It  causes  tlie  full  faith 
Bad  credit  clause  of  the  Constitution  to 
operate  upon  decrees  of  divoroe  in  the  re- 
spective states  just  as  that  clause  operates 
upon  other  righte, — that  is,  it  compels  all 
tiie  states  to  recognize  and  enforce  a  judg- 
ment of  divorce  rendered  in  other  states 
where  both  parties  were  subject  to  the  jur- 
isdiction of  the  stote  in  whicU  the  decree 
was  rendered,  and  it  enables  the  states  ren- 
daring  such  decrees  to  take  into  view,  for 
the  purpose  of  the  exercise  of  their  author- 
ity, the  ezistenoe  of  a  matrimonial  domical 
from  which  the  presenee  of  a  party  not 
physically  present  within  the  borders  of  a 
■tote  may  be  constructively  found  to  exist. 

Having  thus  disposed  of  the  raaooning  ad- 
vanoed  to  sustain  the  assertion  that  the 
aonrte  of  the  state  of  New  York  were  bound 
t^  the  full  faith  and  credit  clause  to  give 
fall  effect  to  toe  Oonnecticut  decree,  we  era 
brought  to  consider  the  authorities  relied 
T^cm  to  support  that  proposition. 

Whilst  tie  continaitBl  and  BngUsh  an- 


thoritaes  are  not  alluded  to  in  the  argu- 
ment, it  may  be  well,  in  the  most  sum- 
marf  way,  to  refer  to  them  as  a  means  of« 
illuatrating  the'qnestion  for  consideration.* 
The  Gzt«nt  of  the  power  which  independent 
aovereiguties  ezerciBed  over  the  dissolution 
ot  the  marriage  tie,  ae  to  their  own  eiU- 
leus,  gave  rise,  In  the  nature  of  things,  to 
controversies  concerning  the  oxtraterrittHial 
effect  to  be  given  to  a  dissolution  of  such 
tie  when  made  between  citizens  of  one  coun- 
try by  judicial  tribunals  of  another  eountrj 
in  which  such  citizens  had  become  doml- 
siled.  We  do  not  deem  it  essential,  how- 
ever, to  consider  the  oonBieting  theories  and 
divergent  rules  of  public  policy  whlch^were 
thus  engendered.  We  are  relieved  of  the 
ueceaelty  ol  entering  upon  such  an  inquiry, 
since  it  eannot  be  doubted  that  neither  the 
practice  nor  the  theories  oontrolllng  in  the 
countries  on  toe  oontlnent  lend  the  slightest 
sanction  to  the  contention  that  a  government 
simply  because  cme  of  the  parties  to  a  mar* 
riage  was  domiciled  within  its  borders, 
where  no  matrimonial  domicil  ever  nx\alrAf 
bad  power  to  reader  a  decree  dissolving  » 
marriage^  which,  on  prindples  of  interna- 
tional law,  was  entitled  to  obligatory  aztr^ 
territorial  effect  as  to  the  other  party  to  tbs 
marriage,  a  citizen  of  another  eonntry, 
1  Wharton.  Confl.  L.  3d  ed.  |  ZOg,  p.  441,  and 
notee. 

It  eannot  be  doubted,  also,  toat  the  eourtn 
of  England  decline  to  treat  a  fordgn  deereo 
of  divorce  as  having  obligatory  oitrateni- 
torial  force  when  both  parties  to  the  mar- 
riage were  not  subject  to  the  jurisdiction  ol 
the  court  which  rendered  the  decree.  Slutw 
V.  Could,  L.  R,  3  H.  L.  S5;  Horoey  v.  J^onu^ 
L.  R.  8  App.  Caa.  43.  And,  althongh  it  has 
becm  suggested  in  opinions  of  English  judges 
treating  of  divoroe  questions,  that  exception* 
al  cases  might  arise  which  perhaps  would 
justify  a  relaxation  of  the  rigor  of  a  pre- 
sumption that  the  domicil  of  the  husband 
was  the  domldl  of  the  wife  (per  Lords 
Eldon  and  Bedeadsle,  in  Tovey  v.  Lmdaajf, 
I  Dow,  P.  a  133,  140;  per  Lord  Weetourj, 
in  PiU  V.  fill,  4  Macq.  H.  L.  Cas.  S40;  per 
Brett,  L.  3.,  in  Siloyet  v.  Siboyet,  L.  E.  4 
Prob.  Div.  14;  Brings  v.  Briggt,  L.  R.  5 
Prob.  Div.  166;  and  per  James  and  Cotton, 
L.  JJ.,  in  Horoey  v.  Famie,  L.  R,  B  Prob, 
Div.  47,  49),  the  courte  of  England,  in  eases 
where  the  jurisdiction  wae  dependoit  upcMa 
domidl,  have  enforesd'the  presumption,  and  f 
treated  the  wile  as  being  within  the  jnria- 
diction  where  the  hosband  was  legally  doi^ 
cilad.  But  this  coDeeptlon  was  not  a  do- 
partnre  from  the  prindple  uniformly  molD- 
toined,  that,  intamatlonally  eoniidaied,  j«T> 
'  both  parties  to  a  marriage  was 
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«MentUI  to  tlM  aardsa  of  power  to  daeree 
•  divon^  but  iras  uinplj  i.  mesm  of  de- 
tonninlng  \>J  a.  legal  pnauinption  wbetber 
boUi  pftrtiai  w«n  wlthia  tlie  juriBdictiou. 
Of  MUTU,  tlie  rigor  of  the  English  rule  u 
to  the  domieO  of  the  husband  being  the 
domidl  of  the  wife  is  not  oontToIling  in  this 
aourt,  in  view  ol  the  dedsiona  to  which  we 
hxn  pieviaoBlj  referred,  raeognklng  the 
light  of  the  wife,  for  the  fault  of  the  hua- 
hand,  to  acquire  a  sepamto  domicil.  Barber 
■V.  Bttrb«r,  21  How.  582,  16  L.  ed.  220; 
OKenet  r.  Wilnm,  9  Wall.  108,  19  L.  ed. 
404;  itherton  t.  Atharton,  ISl  U.  3.  166,  46 
L.  ed.  794,  21  Sup.  CL  B«p.  H4. 

And  even  in  SeotLuid,  where  residenee,  as 
distinguished  from  domieil,  was  deemed  to 
authorize  the  exercise  of  jurisdiction  to 
(rant  dirorees,  it  was  InTariably  reeogniied 
that  the  presence  within  the  jurisdlotion  of 
twth  parties  to  the  marriage  was  eesential 
to  authorize  a  decree  in  f&Tor  of  the  com- 
plainant mbarton,  Oonfl.L.|2IB,p.447; 
p&r  Lord  Westbuij,  in  Bliou)  v.  QtnOd,  L.  B. 
S  H.  li.  SB. 

Aa  reepacts  the  decisions  of  this  eourt: 
We  at  onoe  treat  as  inapposite,  and  Uierw- 
fore  mmeeeasaxy  to  be  here  spedally  r»- 
riswed,  those  holding  (a)  that  where  the 
domieil  of  a  plsdntifT  In  a  divorce  causa  Is  in 
the  stato  where  the  suit  was  brought,  and 
the  defendant  appears  and  defends,  as  both 
partiea  are  before  the  oourt,  there  la  power 
to  render  a  decree  of  divoroe  which  will  be 
sutitled  In  other  states  to  reoognltion  under 
4he  ifull  faith  and  credit  olaose  ( (Theeoer  v. 
Wilson,  eupra]  ;  (()  that,  aa  dlsUngoiahed 
from  l^al  domicil,  mere  reaidenoa 
within  a  particular  stote  of  the  plain- 
tiff in  a  divorce  «»use  brought  in  a 
court  of  sudt  stato  la  not  solQcient 
to  confer  jurisdiction  upon  such  court 
to  dissolve  the  nuuriage  rdatlon  existing 
between  tiie  plaintiff  and  a  nonresident  de- 
fendant. Andreiot  v.  Jndrsios,  IBS  U.  8. 
14,  47  L.  ed.  3<t6.  23  Sup.  Ct  Bep.  237; 
Btnitwolf  V.  Btrsitvolf,  181  U.  B.  179,  45  U 
.•d.  807,  21  Bup.  Ct.  Rep.  663;  Bell  v.  Belt, 
S  lei  U.  &  ITG,  46  I^  ed.  804,  21  Sup.  Ct.  Sep. 
*  501.  This  brings  us  to  a^in  oonaider^a 
ease  heretofore  referred  io,  prinoipallj  re- 
lied upon  aa  ■ostaining  the  contention  that 
the  domicil  of  one  party  alone  is  snfflcient 
to  eonfer  jurisdiction  upon  a  judidaJ  tri- 
bunal to  render  a  decree  of  dlroroe  having 
ssrtraterritorial  effect,  via.,  A.th&rton  v.  Ath- 
Tton,  181  U.  8.  155,  45  L.  ed.  7S4,  SI  Sup. 
Ct.  Rep.  644.  The  decision  in  that  ease, 
however,  as  we  have  previously  said,  was 
■rpressly  placed  upon  the  ground  of  matri- 
monial dmnldL  liiia  Is  appaimt  from  the 
Mlowing  passage,  irtUeh  we  exeaipt  from 


the  opInioB,  at  page  ITl,  L.  ed.  at  page  803, 
and  Sap.  CL  Rep.  at  page  600; 

"TUm  ease  does  not  Involve  the  validity  ot 
a  divoree  granted,  on  constructive  service^ 
bj  the  court  of  »  stoto  in  which  miIj  one 
of  the  parties  ever  bad  a  domidl;  nor  the 
question  to  what  extent  the  good  faith  of  the 
domicil  may  be  afterwards  inquired  into. 
In  thia  case  the  divorce  in  Kentudiy  was 
by  the  court  of  the  stato  which  had  always 
been  the  undoubted  domieil  of  the  husband, 
and  whieh  wae  the  only  matrimonial  domieil 
of  the  huaband  and  wife.  The  single  ques- 
tion to  be  dedded  is  the  validity  of  that 
divoro^  granted  sitor  suoh  notice  had  been 
given  as  was  required  by  the  statutes  of 


The  contention,  therefore,  that  the  reason- 
ing of  the  opinion  demonstrates  that  the 
domidl  ot  one  of  the  parties  alons  was  ood- 
tompUted  as  bdng  suffident  to  found  jur- 
isdiction, but  insists  that  the  ease  deddad 
a  propoution  which  waa  exdnded  in  an- 
mistakable  language.  But,  moreover,  it  is 
dear,  wlien  the  facta  whldi  were  Involved 
in  the  Atharton  Com  are  takm  Into  view, 
that  the  ease  eould  not  have  been  dedded 
merdy  upon  the  ground  of  the  domidl  of 
one  of  the  parties,  beeauae  that  eonsider>- 
tion  alone  would  have  afforded  no  solution 
of  the  problem  whioh  the  ease  presented. 
The  salient  facto  were  these:  The  huaband 
lived  in  Koitudcy,  married  a  dtiaen  ot  New 
York,  and  the  married  couple  took  up  their 
domidl  at  the  home  of  the  hosbsJid  in  Ken- 
todcy,  where  they  eontlnued  to  reside  and 
where  children  were  born  to  them.  The  wife 
left  the  matrimonial  dotnidl  and  went  to 
New  York.  The  husband  sued  her  in  Ken-n 
tudcy  for  a  divorce.  Before  the'Kentud^* 
suit  merged  into  a  decree  the  wife,  having 
a  residence  in  New  York  sufQcient,  under 
ordinary  drcnm stances,  to  constitute  a  dom- 
idl in  that  state,  sued  the  huaband  in  the 
courts  of  New  York  for  a  limited  divorce. 
Thus  the  two  suits,  one  by  the  husband 
against  the  wife  and  the  other  by  the  wife 
against  the  husband,  were  pending  in  the 
respective  states  at  the  sama  time.  The 
husband  obtained  a  decree  in  the  Kentucky 
suit  before  the  suit  of  the  wife  had  been  de- 
termined, and  pleaded  such  decree  in  the 
suit  brought  bj  the  wife  in  New  York.  The 
New  York  court,  however,  refused  to  recog- 
nise the  Kentucky  decree,  and  the  case  came 
here,  and  this  court  dedded  that  the  courts 
of  New  York  were  bound  to  give  effect  to 
the  Kentucky  decree  by  virtue  of  the  fuU 
faith  and  oredit  elauae.  Under  these  eon- 
ditions  it  is  clear  that  the  ease  could  not 
have  been  disposed  of  on  the  mere  ground 
of  the  individual  domidl  of  the  parties, 
■iiiee   uptm   that   hypothesis,   «vea   If   the 
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•IBmey  of  tlia  IndhrUhuI  domloO  had  been 
admitted,  no  lolntloB  would  hara  betn  there- 
by alTorded  of  tiit  proMon  wUdi  would  btiTa 
'rlBfln  for  dadaion,  fiiat  problem  being  whidi 
of  tha  two  eonrta  wtvnta  tbo  oonflietliig 
prooMdingB  were  pendinc  bad  tbe  pan- 
moont  ri^t  ta  eatai  a  binding  deerae. 
Having  dlipoaed  <d  the  ease  upon  tbe  prin- 
dple  of  matrimonial  domicil,  It  cannot  in 
reaaon  be  ooneefTed  that  the  oonrt  intended 
to  expresB  an  opinion  upon  tSie  Kinndneaa 
of  the  thsotj  of  individual  and  eeparate 
domieil  which,  iaolatedly  considered,  waa  in- 
adeqoata  to  dlapoaa  of,  and  waa,  tiierefore, 
irrelerant   to,   Uie  quation    for  dadsion. 

It  is  oont«nded  that  m  orerwhelming  pre- 
ponderanoe  of  tbe  dadsiona  of  atate  oourta 
•Bforoe  the  doctrine  that  it  la  tbe  duty  ol 
the  etatea,  by  rirtne  of  the  full  faith  and 
vedit  elanae,  to  give  within  their  borden 
the  full  afTeet  required  bj  that  oUuae  to 
deereea  of  diroroe  rendered  in  other  itatea, 
where  there  waa  jurisdiction  alone  bj  virtne 
of  the  domldl  of  one  of  the  partlea.  Whilst 
we  may  not  avoid  the  duty  of  interpreting 
« for  onnelvea  the  Constitution  of  tbe  United 
J^Statea,  in  view  of  the  penuaalve  fOroe  that 
*  would  result  if  an  overwhelmlng^lne  of  state 
dedsiona  held  the  aaaertad  doetrine,  we  oome 
to  conaider  Uiat  aufajecL  To  «Eamine  in 
detail  the  many  daeldona  of  state  oourta  ol 
last  resort,  moat  of  wUdi  are  referred  to 
In  tbo  margin,  t  would  expand  this  opinion 
to  undue  length.  To  avoid  ao  doing,  if  poi- 
dble,  we  propoae  to  more  particularly  di- 
rect our  attention  to  the  cases  in  state  oourta 
which  are  apedally  rolled  on.  In  doing  ao 
we  ahall  add  oaaaa  in  Beveral  of  the  states 
&ot  partieularl  J  oountod  on  in  the  argument. 

tCssM  ralatlDS  to  tHe  validly  aad  aitra- 
terrltorlal  effect  of  a  Oeerea  of  dlvorea  rendered 
upon  eoDBtractlvg  notice: 

Turner  v.  Taroer,  44  Ala.  487;  Be  James,  M 
Cal.  8T4,  BT  Am.  Bt.  Bap.  SO,  88  Pac  1122; 
Knowlton  v.  Snowltoo.  IBB  III.  J68,  89  H.  S. 
8SS ;  Daohain  v.  Dtmbsm,  183  IlL  6SB,  SB 
L.  B~  A.  TO,  44  N.  B.  S41 ;  Field  v.  FUld,  21D 
til.  466.  74  N.  B.  418 ;  Hood  V.  State.  DS  Ind. 
268,  270,  26  Am.  Rep.  21 ;  HUblah  v.  Hettte, 
146  Ind.  E9,  88  L.  B.  A.  TSS,  44  N.  B.  20 ; 
EllBS  *.  EllDe,  ST  lows,  886,  42  Am.  Rep.  4T : 
10  N.  W.  SZB;  Tan  Orsdsl  T.  Tsn  Orsdal,  6T 
lows,  SB,  24  N.  W.  E79 ;  Chspmsn  v.  ChapmsD, 
48  KSD.  636,  29  Pse.  lOTl ;  Bodsen  t.  RodEcn. 
S6  Kan.  483,  43  Pac  779;  Usnlra  v.  Ma«ulre, 
7  Dans,  181 :  Hawkins  T.  Bsgsdsle,  80  Er. 
aB8,  44  Am.  Bep.  (88;  Edwsrds  v.  Oreem,  S 
Ls.  Ann.  31T;  Bmltb  v.  Smltb,  48  La.  Ann. 
1140,  10  Bd.  248;  Botler  v.  Ws^tnrton.  43 
La.  Ann.  2T9,  19  L.  B.  A.  814,  12  Bo.  SG6: 
Haidintr  V.  Alden,  S  Ue.  140,  2S  Am.  Dec  649 ; 
StUpben  V.  atUpfaCD,  08  He.  BOS,  4  Am.  Bep. 
S06;  BtUphea  v.  Hoadletta,  60  lla  44T;  Gsr- 
asr  V.  Osmsr,  06  Ud.  12T ;  Lroo  T.  Ljon,  2 
Orsj,  867;  Wrifbt  v.  Wrifbt,  34  HIeb.  tBO; 
-Tsn  lowacen  t.  Tsd  Inws«en,  89  Ulcb.  SS8, 
M  N.  W.  1B4 :  lliarston  v.  Tbnrston,  68  lUntt. 


We  shall  do  tUa  for  the  pnrpoaa  of  erol^ 
ing,  if  poaalbl^  from  the  state  easee  thos  t» 
be  rafarred  to,  boko  daaaifleation  typical  of 
all  tbe  atate  dadsious,  banee  enabling  all  tha 
eaaea  to  whieb  we  do  sot  spedally  refer  tA 
be  brought  within  the  appropriate  clasa  to 
which  they  pertain,  without  the  neeeaalty 
of  reviewing  them  In  detail.  We  shall  not 
eonllne  oursdves  to  tha  particular  state  d«- 
ddons  relied  on,  bnt  ahall  oonsider  sudi  da- 
ddons  in  the  light  of  tJie  general  rule  ob- 
taining in  the  particular  state.  ■ 
*  Tbe  eaaea  spedally  rdied  on  are  ThomptomT 
V.  Btatt,  28  Ala.  12;  Boriittg  v.  Aldea,  0 
Me.  140,  £3  Am.  Dec  640;  IKlaon  v.  fMtM% 
4  H.  I.  ST ;  Burim  V.  5h«n«o»,  US  Masa.43at 
and  PM  v.  Ftlt,  C0  N.  J.  Eq.  604, 47  L.  R.  A. 
MO,  S3  Am.  St.  Rep.  S12,  46  AU.  106,  4* 
Atl.  1071,  to  whieh  we  shall  add,  for  tbt 
purposes  above  stated,  eaaea  on  the  sama 
subject  dedded  in  New  YoA,  Ohio,  Wisoon- 
sin,  Indiana,  and  Missouri, 

New  ToBK.— It  is  not  qnesticmed  that  tha 
eonrts  of  New  Tork  are  veated  by  statnla 
with  authority  to  render  deoreea  of  dlvorea 
where  the  plaintiff  Is  domidled  within  tha 
state,  whieb  shall  be  operative  in  that  stata^ 
even  although  tha  defendant  is  a  nMireaidHit 
and    is    proceeded    against    by    oonstruetlv* 

Borden  v.  FUek,  IB  Johns.  121,  B  Am.  Deo. 
22S,  and  Bradthaw  v.  EMth,  13  Wend.  407, 
were  decided,  respectively,  in  the  years  I81t 
and  1B36.  These  oasea,  ae  declared  by  tha 
court  of  appeals  of  New  York  in  Ptople  T. 
Bakv,  70  N.  Y.  76,  82,  32  Am.  Rep.  274, 
nphdd  tbe  prindple  that  a  eourt  of  another 
state  could  not  dissolve  the  matrimonial  r» 
lation  of  a  dtisen  of  New  York,  domlellad 

279,  S9N.  W.  1017;  Ooald  v.  Crow,  67  ii». 
200:  AnthoDj  V.  Rice,  110  Uo.  338,  19  8.  W. 
428 :  Bmltli  V.  Bmlth,  IS  Neb.  706,  28  K.  W. 
296;  Lelth  v.  Laltb,  89  N.  H.  SO;  Donsbtr  T. 
DooxhtT.  28  H.  J.  Bg.  681 ;  Flower  v.  Flower, 
12  N.  J.  Eq.  162,  T  AtL  609 ;  Felt  v.  Fdt, 
B9  N.  1.  Eq.  6D6.  4T  L.  R.  A.  B4S,  83  Am.  8t 
Rep.  613,  46  Atl.  106,  49  Atl.  1071;  Wallace 
T.  Wsllsce.  62  N.  J.  Bq.  B09,  BO  Atl.  788; 
Lrnde  V.  Lrnde,  1S3  N.  Y.  403,  48  I^  B.  A. 
«T9,  T«  Am.  St  Rep.  S3!,  08  N.  B.  979 ;  Win- 
ston V.  Winston,  166  N.  7.  BBS,  69  N.  EL  3T3I 
Irb7  V.  Wilson,  31  N.  C  (1  Dev.  A  B.  Bq.) 
SOS;  Hsrrls  v.  Bsrris,  116  N.  C.  087,  44  Am. 
St.  Rep.  4T1,  30  S.  B.  18T ;  BIdwell  v.  BtdweD. 
139  N.  C.  402,  62  8.  E.  S8;  Cos  v.  Cox,  19 
Oblo  BL  602,  2  AnL  Rep.  41B :  Doerr  v.  For> 
STthe,  60  Oblo  St.  736,  40  Am.  St.  Rep.  70S, 
SB  N.  B.  lOBS;  Colvln  v.  Reed,  BS  Pa.  STS: 
B«I  V.  Elder,  02  Ps.  808,  1  Am.  Bep.  414; 
DItaon  f.  Dltaon,  4  B.  I.  87;  UcCreerj  V, 
DsTls,  44  S.  C.  196,  38  L.  R.  A.  635.  Bl  Aia. 
St.  Bep.  794,  22  B.  B.  ITS :  Tboms  v.  Ktng, 
9S  Tenn.  60,  81  B.  W.  988;  Proeser  t.  Wsmti, 
47  TL  007,  OTS,  IS  Am.  Bep.  182;  Oook  v. 
Cook,  66  Wis.  IBB,  48  Am.  RapL  TOO,  14  M. 
W.  SS,  443. 
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ia  Nmt  Toik,  onleM  lia  «m  utnftlljr  Mrved 
wltb  notioe  within  tlia  athsr  itata  or  Tolnn- 
terilf  Bj^Mared  tn  the  wnw.  The  dootrine 
thftt  Kn  ftction  of  divorM  i*  on*  inter  parte* 
wu  thus  dear!;)'  reitentad  by  Andrsm,  J., 
in  Jonta  t.  /onn,  108  N.  Y.  416,  ^i,  »  Am. 
fit  Bap.  447.  461,  16  N.  E.  707,  709. 

"The  oontiAct  of  mftnikga  eumot  be  ui- 
BoUed  by  judicial  wnctlon  onj  inon  Quu) 
any  other  eontraot  inter  partei,  trithout  jur- 
lediction  of  tbe  person  of  the  defendtuit. 
The  msTriage  ralation  ie  not  a  rw  within 
tlie  state  of  the  party  invoking  the  joriBdlo- 
tion  of  a  court  to  diieolve  it,  lo  bb  to  an- 
thorize  the  oourt  to  bind  the  abeent  paxty, 
a  citizen  ol  another  jnii»dictian,  by  inb- 
stituted  service  or  actual  notioe  of  the  pro- 
ceeding given  without  the  jurisdiction  of  the 
«ourt  where  the  proceeding  i«  pending." 

That  the  principle  referred  to  is  still  cor 
forced  by  the  New  York  court  is  shown  by 
recent  oases,  via.,  XytuK  t.  Lynde,  102  N.  Y. 
406,  48  L.  R.  A.  070,  70  Am.  BL  Rep.  332,  GO 
H.  S.  S70i  WiHtloM  *.  Wifton,  106  H.  Y. 
6S3,  60  N.  £.  273,  and  the  ease  at  bar.  And 
Sit  b  indubitable  that  under  this  dootrine 
iPUie'eourta  of  New  York  have  inT&riably  re- 
fused,  aa  they  have  done  in  the  caae  at  bai, 
to  treat  a  diToroe  rendered  In  another  state, 
nndn  the  circuntstanoea  stated,  as  enUtled 
to  be  enforoed  In  New  York  by  virtue  of 
the  full  faith  and  credit  clause  of  the  Gon- 
stituUon  of  the  United  States;  and.  Indeed, 
have  refused  generally  to  give  effect  to  indi 
decrees  even  by  state  eoml^. 

UAeeAOBvertta.-^arber  r.  Boot,  10 
Mass.  260;  flonooer  ▼.  Turner,  14  Mass.  227, 
7  Am.  Dec  203,  and  Eartemt  v.  ffarfeow,  14 
TiA.  181,  26  Am.  Dee.  372,  were  dedded, 
KepecUvely,  In  1813,  1817,  and  1838.  In 
1830  the  legislatnre  of  UassachusetU  in- 
corporated into  the  statute*  of  Uiat  state, 
following  a  aection  forbidding  the  recognl- 
UoR  of  divorcee  obtained  in  another  jurisdio- 
Uon  in  fraud  of  the  laws  of  MawaehuMtta, 
a  provision  roading  aa  follows:  "In  all  other 
owes,  a  divorce  decreed  In  another  state  or 
country,  according  to  the  law  of  tlie  ^ace, 
by  a  court  having  jurisdiction  of  the  cause 
and  of  both  ol  the  parties,  shall  be  valid  and 
effectual  in  this  state."  And  it  may  be  ob- 
served that  this  seeUon,  when  submitted 
to  the  I^slatnre  by  the  eommiasionen  for 
revising  the  Massachnsetta  statotSB,  waa  ae- 
eompanied  by  the  following  comment  (Bept. 
Comis.,  pt  1,  p.  123) :  This  Is  founded 
(m  the  role  eetabliahed  by  the  oomity  of  all 
eivilised  nations;  and  is  proposed  merely 
that  no  doubt  should  arise  on  a  question  so 
Interesting  and  important  as  this  may  some- 

Id  Lton  V.  Lyon  (18M)  2  Gray,  SOT,  the 
^puetion  waa  as  to  the  validi^  bi  &Uss«- 


chnietU  of  a  divorce  decreed  In  Bltode 
Island  in  fiiTor  of  one  par^  to  a  marriage 
against  tlis  other,  who  was  domiciled  la 
Massaohuaetts.  The  court  refused  to  give  «a- 
traterritorial  effect  to  the  Bhode  Island  de- 
cree. In  the  opinion  by  Chitt  Justice  Shaw 
it  was  declared  that  the  three  cases  which 
we  liave  previously  referred  to  sustained  the 
doctrine^  based  upon  gniaral  principles  of 
law,  that  a  decree  of  divorce  rendered  in 
another  state  without  jurisdiction  of  both 
of  the  parties  possessed  no  extraterritorial 
force.  ^ 

In  Hood  T.  ffood  (1805)  II  AUen,  196,  ST^ 
Am.  Dec.  709,  the  oontroven^  was'this :  Thi* 
parties  were  married  in  Uassachusetts,  and, 
after  a  residence  in  that  state,  moved  to- 
gether  to  niinois.  The  wife  left  the  domldl 
of  the  husband  in  Illinois  and  returned  to 
MBBBaahusetb.  Thereafter,  in  Illinois,  the 
husband  sued  the  wife  for  a  divoroe  on  the 
ground  of  her  desertion,  ol>tained  a  decreet 
and  married  again.  The  caae  decided  in 
MsBssohusetts  waa  a  suit  brought  in  that 
slate  by  the  former  wife  against  the  former 
husband  for  divorce  on  the  ground  of  adul- 
tery alleged  to  have  been  oommitted  I7  him 
with  the  person  whcm  he  bad  married  aft« 
tlie  decree  of  divoroe  In  Illinois  liad  bean 
rendered.  The  Illinoia  deeree  was  pleaded  in 
bar.  The  qneetlon  wbether  the  Dllnois  de-  , 
eree  should  be  given  ■rtratanitorial  effect 
in  Massachnsetta  depaaded,  under  the  rule 
announced  in  the  previous  eaaea,  upon 
whether  l>oth  the  bnsband  and  wife  ware 
partiea  to  the  Illinois  decree.  For  the  pur- 
pose of  the  determination  of  thia  jurisdio- 
tional  qneetion  it  waa  held  that  it  waa  naeaa- 
aary  to  aacertaln  whether  the  wife  waa 
juatifled,  t^  the  fault  of  the  husband,  in 
leaving  him  in  Illinois  and  going  back  to 
MassachusetU.  It  was  dedded  that  if  ^le 
waa  JuatlAad  In  leaving  the  husband,  her 
legal  domldl  was  in  Massachusetts,  and  she 
was  not  a  party  to  the  Illinds  deere^  and 
that  if  die  waa  not  JDatified  In  living  sep- 
arate from  the  husband,  the  ordinary  rule 
being  tliat  the  domidl  of  the  husband  waa 
the  domidl  of  the  wife,  she  was  domiciled 
in  Illinois,  and  must  be  considered  as  sub- 
ject to  the  jurisdiction  of  the  Illinois  court. 
Ai^lying  this  legal  prindple  to  the  facta  in 
the  ease  before  it,  the  court  held  that  aa 
there  waa  no  evidence  allowing  that  the  wife 
had  justifiable  cause  for  leaving  her  hus- 
band, the  legal  presumption  that  the  domidl 
of  the  husband  waa  the  domidl  of  the  wife 
prevailed,  and  that  the  Illinoia  deeree  was 
entitled  to  ertraterritorial  effect  in  Msssa- 
diusetta,  and  bound  the  wife,  beaanse  ren- 
dered by  a  court  having  jurisdiction  over 
oth  parties. 

In  8hav>  v.  Skaie  (1867)  SS  Msaa.  IBS, 
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the   bate   were   Uicm:      The   putiea   were 
Q  married  in  Uassachusetta,  lived  there,  uid 

•  left  together  for  tbe  purpose  of  setUiiig  in 

•  Colorado.  'On  the  journey,  at  Philadelphia, 
the  wife  was  forced  bj  the  eztrsEne  cruelty 
of  the  husband  b>  leave  him.  She  letumed 
to  Ifafsachiuetts,  vhile  he  nent  on  to  Oalo- 
rado.  Subsequently  the  wife  «ued  in  Masaft- 
diusetta  for  a  divorce  from  bed  and  board. 
^e  husband  was  brought  in  by  aubatituted 
service  and  defaulted.  Hie  court,  in  the  moat 
«iplicit  terms,  recognized  that  a  decree  of 
divorce,  to  have  extraterritorial  effect,  muat 
be  rendered  with  jurisdiction  over  both  par- 
ties. It  said  (p.  iS9) :  "For  the  purposes  of 
divorce  the  general  rule  of  juriapTudence  is 
ttiat  a  divorce  granted  in  the  place  of  the 
domieil  of  l>oth  parties,  and  there  valid,  is 
good  everywhere."  The  court  came  then  to 
eonsider  whether  it  could  render  a  decree 
la  Uaaeaehusetti  in  favor  of  the  wife.  This 
depended  upon  a  statute  of  Maesachusetts, 
which  authorized  the  granting  of  a  divorce 
where  the  cause  for  divorce  occurred  white 
the  parties  had  lived  together  as  husband 
and  wife  in  Massachusetts,  and  where  one 
of  them  iived  in  tliat  state  when  the  eanie 
for  divoree  ooourred.  It  waa  held  that  aa 
at  the  time  of  the  commissioD  <rf  the  cruelty 
In  Philadelphia  charged  againat  tbe  husband 

,  the  domicii  of  the  parties  in  Masaachaeett* 
had  not  been  lost,  and  as  by  tliat  cruelty 
the  wife  was  justified  in  returning  to  Mas- 
•aehusetta,  and  the  subsequent  acquisition  of 
a  new  domicii  by  the  husband  in  Colorado 
did  not  make  ench  domicii  that  of  the  wife, 
there  waa  jurisdiction,  and  the  divorce  waa 

Baod  V.  Boo4  (1872)  110  Mass.  483,  waa 
an  attempt  again  to  assail  the  validit;  of  tbe 
Illinois  decree  of  divorce  which  had  been  ad- 
judged valid  in  11  Allen,  196,  87  Am.  Dec. 
709,  because  it  waa  found  that  both  the  hus- 
band and  wife  had  been  parties  to  the  decree. 
The  Msasadiusetta  decree  so  holding  was 
therefore  held  to  be  ret  jueUeata  aa  to  all 
persona,  and  to  foreclose  further  Inquiij 
into  the  validity  of  the  Illinois  decree  of 
divorce. 

In  Burlm  r.  Btuutntm   (1ST4)    119  Mass. 
^438,  the  facts  leading  up  to  the  controversy 
*and  those  involved  therein  were  aa  follows; 
■  Shannon  and  his  wife  lived  together  In'Haa- 
aaehuaetts,  where  she  left  him.      Without 
stopping  to  refer  to  prior  l^al  controversies 
which  arose  between  Shannon  and  hia  wife 
and    between    Shannon    and   Mrs.    Burl  en, 
which  are  irrelevant  to  be  considered,  it 
aofSces  to  say  that  Mrs.  Burlen  sued  Shan- 
non in  1800  to  hold  him  liable  for  necessary 
supplies  furnished  tt>  the  wife.    Shannon  re. 
■isted  on  the  ground  that  the  wife  had  been 
living  apart  from  him  without  hia  fault 


consent,  and  this  defense  waa  maintained. 
S  Gray,  SB7.  Shannon  went  to  Indiana  is 
1866  and  took  up  his  domicii  in  that  stat«^ 
where,  in  18S8,  he  obtained  a  deerse  of  di- 
vorce upon  constructive  Servian  Suboo- 
quently,  in  Massachusetts,  Mrs.  Burlen 
again  aued  Shannon  for  necessaries  fur- 
nished to  the  wife  between  February  22, 1 860, 
and  Febmaiy  7,  1866.  He  pleaded  the  Indi- 
ana divorce,  and  tbe  validity  of  the  divorce 
was  assailed  by  Mrs.  Burlen  on  the  ground 
that  the  wife  bad  not  been  a  party  to 
the  divorce  cause,  and  therefore  tbe  Indiana 
decree  had  not  eictra territorial  effect  in  Mas- 
sachusetts. Tbe  court.  In  effect,  after  re- 
iterating the  previous  rulings  and  referring 
to  the  statute  concerning  the  necessity  for 
the  presence  of  both  parties  within  the  jui> 
isdiction  whera  a  decree  for  divoroe  of  an- 
other state  was  sought  to  be  given  effect  in 
Massaohuaetta,  also  reiterated  the  ^evjons 
ruling  that  the  wife  might  acquire  a  sep- 
arate domidl  from  the  husband  if  ihe  lived 
separate  from  him  for  justifiable  cause,  ^le 
court  was  brought,  therefore,  to  consider 
whether  Mr.  and  Mrs.  Shannon  were  both 
parties  to  the  Indiana  decree  on  the  ground 
that  the  dtmiicil  of  the  husband  waa  tha 
domidl  of  the  wife.  Tbe  aolution  of  this 
question  depended  as  It  had  depended  in 
Eood  V.  Hoo<^  II  Allen,  196,  87  Am.  Dee. 
709,  upon  whether  the  wife  was  absent  from 
the  husband  because  of  hia  fault.  On  this 
subject  it  was  decided  that  the  prerlons 
judgment  in  favor  of  Shannon  and  against 
ilrs,  Burlen  in  tiie  prior  action  between  Um 
parties  bad  eoncluaively  determined  between 
them  that  Mrs.  Shannon  was  abaent  from 
her  husband  without  his  fault  or  consent, 
and  therefore,  under  the  l^al  presumption. 
that  the  domicii  of  the  husband  was  tbea 
domicii  of  the  wife,  both'the  husband  and* 
wife  were  parties  to  the  Indiana  decree  and 
it  waa  not  aubject  to  attick  in  Maasachn- 
setta.  To  cite,  as  has  sometimcB  been  Aoa% 
the  language  of  the  opinion  of  the  court  re- 
ferring to  the  previous  judgment  in  the  ear- 
lier action  between  Mrs.  Burlen  and  Shaa- 
non  aa  if  that  language  referred  to  the  In- 
diana decree  of  divorce,  leading  to  the  Im- 
plication ttiat  that  decree  waa  held  to  be 
conclusive,  even  if  only  one  of  the  parties 
waa  domiciled  in  the  state  where  the  decree 
waa  rendered,  not  only  is  a  plain  misconcep- 
tion, but  is  equivalent  to  aaaertlng  that  the 
Massachusetts  court  had  overruled  its  pre- 
vious decisions  and  disr^arded  the  spirit, 
if  not  the  letter,  of  the  state  statute  without 
the  slightest  intimation  i«  that  effect. 

In  Cumntin^fon  v.  Belcherioum,  14S  Mass. 
223,  4  L.  R.  A.  131,  21  N.  K  435,  the  facU 
were  tbeae:  The  parties  to  a  marriage,  oet^ 
brated  in  Hassachuaetts,  lived  together  in 
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tltAt  cUt*  until  Ue  wife  wu  talun  to  a 
Masiachiuetta  osjlum  for  the  insane,  when 
-the  hiubknd  abandoned  ber,  aeqnired  a  dom- 
leil  in  New  York,  there  brought  suit  on  the 
ground  of  fiund  for  the  annulment  of  tiie 
marriage,  and  obtained  a  decree.  The  wife 
wu  only  conBtructivelf  served  with  proceas, 
-4id  not  appear,  and  was  not  represented.  The 
Maataehnsetts  court  ttdd,  upon  the  author- 
ity of  the  Btaekinton  Com,  141  Maaa.  " 
SS  Am.  Rep.  484,  6  K.  B.  830,  to  whioh  we 
have  already  referred,  that  if  the  decree 
to  be  recognized  in  Mastaehusetts,  it  could 
only  be  on  grounds  of  comity.  And  in 
eluding  its  opinion  the  court  said: 

"Upon  the  ground,  then,  that  the  deeroe 
of  the  New  York  court  attempts  to  ann 
marriage  in  MaMachnsetta  between  Uassa' 
dittsetta  citisena,  and  Uiua  affect  the  t^aJ 
■tatua  of  the  woman,  who  has  remained  dom- 
iciled in  Uasftaodiasatts,  and  has  never  been 
within  the  Jurisdictltm  ot  the  New  York 
eoort,  and  deprive  bar  of  the  rights  ao- 
quired  t^  her  marriage,  and  eapecially  be- 
eaDM  It  declaree  the  marriage  void  for  a 
reason  on  account  of  which  by  the  Masss- 
diusetta  law  it  cannot  be  aroided,  we  are  of 
esvpinion  that  It  should  not  be  enforced  here, 
-*  and  tbat'no  principle  of  interstate  comity 
requires  that  we  should  give  it  effect." 

True  It  is  the  court  reearred  the  qnestion 
as  to  what  effect  might  be  given  to  a  divorce 
If  gissted  by  a  New  York  court  un<Ier  dr- 
eumstances  such  as  existed  f  n  that  case>  But, 
as  a  suit  for  a  declaration  of  nullity  and  one 
for  divorce  are  both  but  modes  for  deter- 
mining judicially  the  status  of  the  partiea,  it 
must  in  reason  follow  if  jurisdiction  over 
both  ia  a  prerequisite  in  the  one  class,  it  la 
xA  necessity  also  essential  in  the  other. 

Maine.— In  Burding  r.  Atctan  (1832)  9 
Me.  140,  23  Am.  Dec.  M9,  the  factj  were 
-these:  While  living  together  in  Maine  a  hus- 
'band  deserted  his  wife.  He  went  to  North 
Carolina,  where  he  pretended  to  marry,  and 
lived  there  with  another  woman.  In  the 
meantime  the  wife  whom  he  had  deserted 
-took  up  her  residence  in  Bbode  Island, 
where  she  sued  for  a  divorce  on  ^ 
ground  of  the  adultery  committsd  by  the 
husband  in  North  Carolina.  The  husband, 
who  was  notified  in  North  Carolina,  did  not 
«ppear  in  the  Rhode  Island  divorce  cause. 
A  decree  of  divorce  was  granted  and  the  wife 
-then  remarried.  The  flrst  husband,  during  the 
coverture,  owned  and  alienated  real  estate  in 
Maine,  and  a  statute  of  that  stAte  provided 
that  where  a  divorce  was  decreed  for  adul- 
tery by  the  husband,  dower  might  be  as- 
signed to  the  divorced  wife  in  the  same  man- 
ner aa  if  the  husband  were  dead.  The  di- 
vorced wife  brought  an  action  of  dower  in 
•  eourt  in  Maine.    The  Rhode  Island  decree 


was  held  to  possew  validity  In  Halne  and 
the  statute  relating  to  dower  was  dedded 
not  to  be  limited  to  divorosa  decreed  within 
the  state  of  MainsL  Considering  the  oplnioa 
in  its  entirety,  it  la  plain  that  the  Rhode 
Island  divorce  was  given  recognition  from 
eonaidarationa  ot  right  and  justice  and  upon 
the  ground  of  state  comity.  Thus,  the  court 
called  attention  to  the  fact  that  adultery  wu 
a  cause  for  divorce  in  both  states  and  that 
divorces  were  granted  in  Maine  against  non- 
residents, and  It  was  observed  that  "there 
would  be  great  inconvenienoe  In  holding" 
that  divorcea  ought  not  to  be  recognized  in 
other  atatea  when  granted  in  the  state  whw* 
the  iMJwed  porf^*  resided,  against  one  who 
had  established  his  domicil  in  anotbar  atat* 
and  there  committed  adultery. 

True  it  Is  in  the  course  of  the  opinion 
reasoning  was  employed  tending  to  show 
that  the  Rhode  Island  court  might  be  consid- 
ered to  have  had  jurisdiction  in  the  oom- 
plete  sense  and  it  was  intimated  that  the 
full  faith  and  credit  clause  might  have  ap- 
plication, but  the  operation  of  the  Rhode 
Island  deoree  in  Maine  waa,  by  tlie  decree 
of  the  Maine  court,  expreealy  limited  to  tlia 
disaolution  of  the  maxriage  (P.  ISI.)  How 
far  removed  Uiis  waa  from  givti^  to  the 
Rhode  Island  decree  the  benefit  of  the  full 
faith  and  credit  clause  will,  we  think,  be 
made  dear  by  what  followa. 

Hardi^  v.  J-tden  waa  dedded  at  the  July 
term,  1832.  Lesa  than  two  years  afterward, 
on  March  6,  1B34  (1  Maine  Laws,  chap.  71, 
I  4),  the  statute  of  Maine  regulating  dt 
vorces  was  supplemented  by  various  provl* 
Htons,  one  such  being  the  following:  "See. 
2.  Be  it  further  enacted,  That  in  all  cases 
where  one  party  has  been  or  shall  be  di- 
voroed  from  the  bonds  of  matrimony,  the 
court  granting  the  same  w»y,  upon  appllcn- 
tion  therefor,  grant  to  the  other  party  a 
like  divorce,  on  such  terms  and  condltiona 
as  the  said  court  in  the  exercise  of  a  sound 
discretion  may  judge  reosonahle."  This  pro- 
vision was  carried  into  the  Revised  Statutes 
of  1841,  chap.  89,  f  Z,  and  although  repealed 
in  1860,  in  a  general  revision  of  the  divorce 
laws,  it  waa  held  that  the  legislature  did 
not  intend  to  deprive  the  oonru  of  Maine  of 
the  power  to  mtertain  a  suit  for  divorce 
brought  1^  a  person  from  whom  the  other 
party  to  a  marriage  bad  already  been  di- 
vorc^  and  that  the  courts  of  Maine  still 
possessed  power  to  exercise  jurisdiction  over 
such  suits.  StiipAen  v.  fftilphen,  68  Me.  S08, 
4  Am.  Rep.  306,  In  the  cited  ease,  although 
a  husband  had  alrfiady  obtained  an  absolute 
divorce,  a  like  divorce  waa  granted  to  the 
wife,  and  the  court  allowed  to  ber  certain 
articles  of  personal  proper^  and  the  aum 
of  9G00.    In  overruling  exoepUons  to  til* 
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decTM  tlio  »ppeIUt«  eonrt  »dopt«d  tha  the- 
^017  tb»t  the  Moond  dsent  In  nowlM  im- 
apugnad  tlw  flnt,  asA  tu  'important  ool; 

•  aa  taa,Wiag  tlw  oonrt  to  m&k«>iiudi  anoillaj? 
dwraM  vmoBming  tlw  property  m  juatioe 
nay  leem  to  requiro."  (P.  617,  Am.  Rep.  p. 
800.)  In  the  eourae  of  tiie  opinion  the 
oonrt  Mid  (p.  SIS,  Am.  Bep.  p.  308)  1 

"There  ie  no  elase  of  eues  in  which  the 
•ourt  U  »o  liable  to  be  impoeed  upon,  and  a 
dedBion  obtained  contrary  to  Uie  truth,  aa 
SB  ports  divorce  suite.  IThe  notice  la  often 
imperfect,  ao  that  the  eonfeaaion  of  guilt 
Implied  in  the  default  ia  deceptive.  And  it 
la  well  Icnown  tliat  vltnesaei,  teatlfjiug  in 
the  preaenoe  of  one  of  the  partiea,  and  In  the 
abaeooe  of  the  other,  will  ao  alter  and  magni- 
fy the  faulta  of  the  abaent,  and  auppreaa 
•rerything  that  maJna  a^inat  the  party 
present,  that  it  ia  imporaible  to  tell  where 
the  truth  and  real  merita  of  the  coutroveray 
are.  When  both  partiea  are  present,  each  ia 
iure  to  put  the  other  in  the  wrong;  and, 
•  fortwri  is  thta  true  when  one  of  the  par- 
tiea ia  permitted  to  teetify  in  the  absence 
of  the  other,  as  is  now  the  case  in  divorce 
suite.  We  repeat,  therefore,  that  there  la 
no  class  of  caaea  in  which  the  court  ia  ao 
liable  to  be  imposed  upon;  and  it  aeems 
to  ua  of  the  utmost  importance  Uiat 
the  eonrt  ahonld  be  posaesaed  of  the  power 
in  aome  form  to  reviae  their  dedaiona  in 
this  class  of  eases;  otherwise,  the  groaaest 
injnstlee  ia  liable  to  be  done." 

In  the  light  of  this  decision  it  cannot  be 
assumed  that  the  courts  of  Maine  would  give 
to  «  citizen  of  that  state  against  whom  a 
divorce  had  been  obtained  In  a  foreign  jo- 
riadiction,  upon  constructive  aerrlce,  a  leaa 
degree  of  relief  than  they  afford  as  to  a 
decree  rendered  in  Maine,  both  parties  being 
present  and  bound  by  the  decree. 

Rhode  Ibi.uid. — Dilton  v,  Dittan  (1SS6) 
4  B.  I.  87,  was  a.  suit  for  divorce  on 
the  grounds  of  desertion,  extreme  cruelty, 
and  aonsupport,  brought  by  a  wife  domi- 
ciled in  Rhode  Island  againat  the  husband, 
who  had  never  resided  in  Rhode  Island,  and 
whoae  whereabouts  was  unknown.  The 
question  was  whether  the  Rhode  Island 
eaurt  ought  to  exerdae  jurlsdiotioiL  The 
Clinton  was  mainly  devoted  to  refuting  the 
reaaoning  employed  by  Chief  Justice  Shaw 
—  in  his  opinion  In  the  case  of  Lyon  v.  Lyon, 
gS  Gray,  307,  to  which  ease,  as  we  have  pre- 

*  vioualy 'shown,  the  Massachusetts  court  re- 
fused to  give  effect  to  a  Rhode  Island  decree 
of  divorce  where  both  partiea  were  not  with- 
in the  Jurisdiction.  The  Rhode  laland  court 
(in  the  Ditaon  Com)  in  effect  declared  that 
It  would  not  exercise  Jurisdiction  to  grant 
a  divorce  if  it  considered  that  a  decree  ren- 
dered by  it  would  not  be  entitled  to  extra- 


tenftorlal  «ffaat  beeatiM  of  a  lack  of  aotnal 
jnrladietion  over  the  defendant.  The  oourt^ 
however,  proeeeded  to  reason  that  a  anit  for 
divorce  was  in  effect  a  proceeding  tn  rem, 
and  that  jnriadlction  over  one  of  the  parti«« 
to  a  auit  for  the  dissolution  of  the  marriaga 
tie  drew  to  the  court  jurisdiction  of  tfa* 
otber  party,  and  thereby  gave  full  and  oom- 
plete  jurisdiction  over  the  status  of  both 
partisa,  and  upon  that  hypothesis  decided 
that  it  would  exercise  jurisdiction,  and  that 
ita  decree  diaaolving  the  marriage  would  be- 
entitled  to  the  benefit  of  the  full  faith  and . 
credit  eUnse  of  the  Constitution  and  hav* 
binding  efflcaey  in  every  other  state. 

New  Jebsbt. — Whilst  the  courts  of  New- 
Jersey  uAve  ezerdaed  uie  power  to  grant  a 
divorce  from  a  nonresident  defendant,  upon 
constructive  aervice,  those  courts  have  from 
the  beginning  applied  to  similar  decrees  of 
divorce  granted  in  other  states,  whoi  sought 
to  be  enforced  in  Kew  Jersey  against  dtl- 
sena  of  that  atate,  a  rule  like  the  one  pre- 
vailing in  New  York;  that  is,  thc^  dealine 
to  enforce  them  even  upon  the  pTincIptes  of 
comity.  Doughtg  v.  Doughty,  2S  N.  J.  Eq. 
sei,  SBS;  Floutrv.  FlovMT,  42  N.J.  Bq.  152, 
7  Atl.  009.  Recently,  hovrcver,  it  has  been 
decided  {Felt  v.  Felt,  69  N.  J.  Eq.  SD6,  47 
L.  R.  A.  54e,  83  Am.  St.  Rep.  SIZ,  46  AtL 
106,  40  AtL  1071 )  that  where  a  decree  of  di- 
vorce was  rendered  in  another  state,  and  the 
oomplainant  alone  was  subject  to  the  juris- 
diction  of  the  eourt,  but  it  was  shown  that 
the  defendant  hiid  been  personally  served 
outside  of  the  Jurisdiction  with  notice  of  the 
pendency  of  the  divorce  proceeding,  and  was 
afforded  raasonahle  opportunity  to  make  d» 
fense,  and  did  not  avail  of  the  opportunity, 
effect  would  be  given  to  such  decree  in  New 
JwBvy,  upon  principles  of  comity,  provided 
that  the  ground  upon  which  the  decree  rest- 
ed wa*  one  which  the  public  policy  of  Ncwa 
Jeraey 'recognized  as  a  auOicient  cause  forjf 
divorce.  In  Woilooe  v.  Woflooe,  62  N.  J. 
Eq.  SOB,  60  AU.  788,  the  subject  ia  qnitM 
fully  reviewed. 

Ohio, — In  Ooopar  r.  Cooper  {1830)  7 
Ohio,  pU  e,  p.  238,  without  dtation  of  au- 
thority, a  divorce  granted  in  ladiann,  Irom  a 
resident  of  Ohio,  upon  oonstructive  service, 
was  held  to  bar  an  application  for  divorce 
and  alimony  In  Ohio.  In  Mana/veld  r.  Uo- 
Intyn  (IS40)  '10  Ohio,  27,  despite  a  divorce 
obtained  in  Kentucky  by  a  husband,  upon 
conatructive  service,  the  divorced  wife  was 
regarded  in  Ohio  aa  the  widow  of  her  former 
husband  after  his  deeoMO,  and  aa  auch  wid- 
ow entitled  to  dower. 

In  Cox  V.  Coo^  IS  Ohio  St.  602,  2  Am.  Rep. 
416,  dedded  at  the  December  term,  188S,  th« 
facts  were  theae;  The  husband  deaerted  the 
wife  in  Ohio,  went  to  Indiana,  and  there  ob- 
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t&ined  a  divorce,  upon  eonstnieti<r«  Mrvln. 
The  wife  remained  in  Ohio,  and  tiiree  jeara 
after  the  granting  of  the  Indiana  diTorce  to 
the  husband  aha  aued  him  for  divorce  and 
for  alimony,  ailing  abandonment  and 
gross  neglect  of  dutj.  The  trial  court  grant- 
ed a  divorce  and  alimony.  The  husband  ap- 
pealed, but  as  such  an  appeal,  under  the 
staCutcB  of  Ohio,  did  not  affect  the  decree  aa 
to  the  divorce,  the  district  court  considered 
only  the  question  of  alimony,  and  rendered 
a  netv  decree  for  alimony  againat  the  defend- 
ant. The  case  was  then  taken  to  the  su- 
preme court  of  the  state.  In  that  court  at- 
tention was  colled  to  the  fact  that  under  the 
etatutes  of  Ohio  and  the  decisions  of  its 
courts  jurisdiction  might  be  exercised  over 
nonresidents  in  divorce  cages,  and  reference 
was  mnde  to  various  authorities  as  tending 
to  show  that  public  policy  required  tlie 
recognition  of  the  validity  of  such  decrees 
in  other  states  as  to  the  dissolution  of  the 
mnrrinin.  After  stating  the  facts,  and  ob- 
serving that  the  wife  was  entitled  under  the 
laws  of  Ohio  to  either  divorce  or  alimony,  or 
both,  at  her  election,  and  alluding  to  the 
Indiana  decree,  the  court  said  (p.  612,  Am. 
Bep.  p.  417)1 

"The  question,  therefore.  Is  whether  the 
e»  parte  decree  can  be  made  available,  not 
merely  to  effect  a  dissolution  of  the  mar- 
S  riage,  bnt  to  defeat  the  right  of  the  peti- 
p  tioner  to  the'alimony  which  the  statute, 
upon  the  facts  as  they  exist  in  r^ard  to  the 
husband's  desertion,  intended  to  provide  for 
her. 

"We  think  the  decree  ought  not  to  have 
such  elTect. 

"In  arriving  at  this  conclusion  we  make 
no  distinction  between  a  decree  rendered, 
under  the  circumstances  of  this  case,  in  a 
foreign,   and   one   rendered   in   a  domestic, 

"Hn  cither  case,  to  give  to  a  decree  thus 
obtained  the  effect  claimed  for  It  would  be 
to  allow  it  to  work  a  fraud  upon  the  pe- 
cuniary rights  of  the  wife.  Such  a  result, 
in  our  opinion,  is  rendered  necessary  by  no 
principle  of  comity  or  public  policy,-— the  on- 
ly grounds  upon  which  ez  parte  decreea  of 
divorce  are  authorized  and  supported. 

''It  is  not  essential  to  the  allowance  of 
alimony  that  the  marriage  relation  should 
subsist  up  to  the  time  it  ie  allowed.  On 
appeal,  alimony  may  be  decreed  by  the  dis- 
trict court,  notwithstanding  the  subsisting 
divorce  pronounced  by  the  court  of  common 
pleas.  It  is  true  that  the  statute  speaks  of 
the  allowance  as  being  made  to  the  wife. 
But  the  term  'wife'  may  be  regarded  as  used 
to  designate  the  person,  and  not  the  actual 
'  existing;  rMition ;  or  the  petitioner  may  still 
be  re^nrded  as  holding  the  relation  of  wife 


for  the  pnrpoaa  of  anforelng  her  claim  to 
allmoi^.'' 

The  following  oaaaa  were  cited  by  the 
court  a*  euataining  the  right  of  the  wife 
w  maintain  an  Independent  proceeding  for 
alimony,  even  after  the  husband  had  ob- 
tained a  divorce:  Biehardmn  v.  Wilson,  8 
Yerg.  67;  Orant  v.  ife^innu,  1  Gill  &,  J. 
464,  19  Am.  Dee.  237 ;  and  Shottceli  v.  Shot- 
welt,  Smedes  &  M.  Oh.  til. 

In  Doerr  v.  Foraytke  (1893)  60  Ohio  St. 
726,  40  Am.  St  Itop.  703,  36  N.  £.  1066, 
an  Indiana  divoros  grant«d  to  a  husband, 
upon  constructive  Berrice,  was  held  not  to 
bar  the  right  of  the  wife  to  dower  in  landa 
in  Ohio  owned  during  coverture  by  the  hua- 

ALABAifA. — In  Thompton  v.  State  (186fi) 
29  Ala.  18,  the  facts  were  these:  Thompson 
deserted  his  family  In  Mississippi,  went  to 
Arkansas,  and  there  obtained  a  divorce  upon 
constructive  service.  The  wife  returned  to 
her  father's  home  in  Alabama,  and,  after  theS 
divorce,  the  husband  also  went  to'Alabamn.l? 
where  he  again  married.  He  was  prosecuted 
for  and  convicted  of  bigamy.  The  convic- 
tion was  set  aside,  however,  upon  the  ground 
that  the  guilt  or  Innocence  of  the  accused 
depended  upon  the  question  as  to  whether 
he  had  a  bona  fide  domicil  in  Arkansas 
during  the  pendency  of  the  proceedings  for 
divorce,  /fording  v.  AUUn,  9  Me.  UO,  23 
Am.  Dee.  649,  was  cited  as  suthority. 

In  a  subsequent  case,  however  ( Turner  T. 
Turner  [1870]  44  Ala.  437J,  the  supreme 
court  of  Alabama  strictly  limited,  as  against 
a  citizen  of  Alabama,  the  efTect  of  dlvoroa 
rendered  In  ano>.oer  state  upon  constructive 
service.  The  partiea  were  married  in  Ala- 
bama, where  the  husband  deserted  the  wife, 
and  located  in  Indiana,  where  he  obtained 
a  divorce  upon  constructive  service.  The 
wife  remained  in  Alabama,  and,  after  tn* 
granting  of  the  divorce  to  the  husband,  shd 
sued  him  in  Alabama  for  a  divorce  and  ali- 
mony. The  husband  pleaded  the  Indiana 
drcree  In  bar.  The  trial  court,  however, 
held  that  the  wife  was  entitled  to  maintain 
her  suit,  and  entered  a  decree  for  divorce 
and  alimony.  In  affirming  the  decree  the 
supreme  court  of  Alabama,  upon  the  author- 
ity of  Thompson  *.  State,  aupra  said  that 
the  decree  of  divorce  obtained  by  the  hus- 
band in  Indiana  might  protect  him  against 
prosecution  for  bigamy  should  he  marry 
again  in  Alabama.  Beferring  to  that  decree 
it  further  said  (p.  450) : 

"But  without  stopping  to  inquire  whether 
it  was  obtained  by  him  by  fraud,  and  there- 
fore is  vicious  on  that  account  or  not,  it  cer- 
tainly cannot  affect  the  rights  of  the  com- 
plainant, except  ber  right  in  the  husband 
aa  huaband.    11  it  ia  valid,  it  il 
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And  Mtt  bin  fraa  from  hia  marital  towb  to 
ber.  E«  is  no  longar  tha  craopl^nant'*  Ima- 
band.  But  it  do«e  not  settle  her  rigiit  to 
tlimoaji  it  does  not  Mttle  fidr  right  to 
dower  in  hia  lands,  and  her  stattitor^  right 
to  diHtribution  of  Ub  property  in  thJi  atata, 
in  the  event  she  ihonld  lurriTe  him,  TU>r  any 
other  Interest  of  a  pecuniary  character  she 
.may  have  against  him.  .  .  .  It  ia  the 
gduty  o(  the  itate  to  protect  its  own  dtizens, 
•  irithin  its  own  borders.  This  is  the'natural 
compensation  for  allegiance.  This  high  duty 
extends  to  all  the  pecuniaty  rights  of  the  cit- 
ii«ns,  as  well  as  to  the  rights  of  lecurity  of 
person.  ...  No  obligation  of  comity  is 
paramount  to  this  duty.  Without  a  con- 
stant and  effective  exertion  of  it,  citiienBhip 
would  become  a  farce.  .  .  .  Tbe  wife  is 
as  much  tbe  eitiian  of  tha  state  aa  the  hus- 
band, and  is  entitled  to  tbe  protection  ol  ita 
laws  to  the  same  extent,  so  long  as  she  re- 
mains within  its  Jurisdiction.  It  would  be 
a  scandal  to  justice  to  imperil  her,  and  sae- 
riBce  her  most  important  and  eherlshed 
lighto  upon  a  mere  technicality, — *  teebni- 
eality  that  often  contradicts  the  truth. 
When  ber  protection  requires  it,  it  would 
be  cruelly  unjust  for  the  state  of  her  actual 
residence  and  domldl  to  repudiate  ito  own 
right  of  jurisdiction  to  give  her  aid.  I 
therefore  think  that  the  better  opinion  ia 
that  she  has  the  right  to  &le  her  bill  here, 
and  to  all  tbe  relief  that  tbe  court  oould 
give  her,  notwithstanding  her  husband  might 
not  be  domiciled  in  this  etate  at  tbe  com- 
mencement and  during  tbe  whole  pendency 
Of  her  litigation  with  him.    .     ,     . 

"Then,  if  the  state  courts  have  oompetent 
Jurisdiction  in  such  a  case,  as  undoubtedly 
they  have,  they  may  go  on  and  exercise  that 
jurisdiction  in  the  manner  and  to  the  extent 
prescribed  by  their  own  laws. 

*^ttder  the  laws  of  this  atato,  by  the  con- 
tract and  conaummation  of  a  marriage,  the 
wife,  if  she  bas  no  separate  estete,  becomee 
entitled  to  dower  in  the  buaband's  lands, 
and  a  certein  distributive  interest  in  bis 
personal  estate,  if  ebe  survives  him,  and  to 
temporary  and  permanent  alimony  out  of  bis 
estate,  upon  a  separation  by  divorce  in  her 
favor.  These  are  rights  that  she  cannot  le- 
gally be  deprived  of  without  ber  consent  or 
her  fault.  ...  If  this  were  not  so,  then 
these  important  statutory  provisions  in  fa- 
vor of  the  wife  would  be  repealed  or  ren- 
dered null  by  a  foreign  divorce,  of  whicn  she 
had  no  notice  and  no  knowledge,  during 
iU  whole  progress  through  the  forms  of  a 
^foreign  court.  To  sue  in  her  own  domEcil 
gis  necessary  for  the  protection  of  the  wife. 
■  It,  therefore,* overrides  the  tecbnjcal  mie 
that  the  husband's  domldl  ia  also  tbe  domi- 
eil  of  tlie  wife.    .    .    .    Here  the  testimony 


•boira  tbat  ttie  wife  lia«  no  separate  eatata. 
The  witneases  for  the  defendant*  say  when 
she  was  married  she  'brought  nothing  with 
ber.'  It  also  appears  that  during  ber  oon- 
neetion  with  the  defendant,  Matthew  Turner, 
as  his  wife  she  was  a  diaste,  indnstrioua, 
economioal,  faithful,  useful,  and  obedient 
wife;  and  that  tbe  husband's  proper^  is 
very  considersMe,  worth  possibly  not  lea* 
than  (100,000.  It  is  also  shown  that  hia 
three  children  by  a  former  marriage  are  al- 
ready sufficiently  provided  for. 

"Under  such  a  state  of  facts  the  sum  ol 
$30,000  was  not  an  unreasonable  sum  for 
permanent  alimony  to  be  allowed  to  the 
wife,  nor  the  sum  of  |S0O  too  large  for  tem- 
porary alimony." 

INDUJIA.— In  rob»  T.  Tolm  (IS3I)  t 
Bladd.  407,  20  Am.  Dee.  742,  the  facto  were 
these:  A  wife,  on  being  deserted  in  -Ken- 
tucky, removed  to  and  became  domiciled  in 
Indiana,  and  after  a  residence  there  of  Ave 
years  sued  for  a  divorce  from  the  nonreai- 
dent  husband.  In  an  opinion  of  great  length 
the  oourt  considered  the  question  of  ita  pow> 
er  to  grant  a  divorce  which  would  be  valid 
in  JndiotM,  and  decided  it  had  such  power, 
but  expressly  reserved  passing  on  the  ques- 
tion whether  tbe  decree  wculd  have  extra- 
territorial force. 

In  Bood  V.  State  (1877)  6S  Ind.  203,  271, 
Sfi  Am.  Rep.  21,  it  waa  declared  that  as  an 
e>  parte  divoroe  in  favor  of  one  domiciled 
within  tbe  jurisdiction  of  a  state,  and  againat 
a  nonresident,  although  founded  upon  con- 
structive service,  was  valid  as  to  the  plain- 
tiff, "pw6l«o  poUey  demands  that  it  should 
be  held  valid  as  to  both  parties." 

In  Bilbith  V.  Battle  (1S96)  US  Ind.  W, 
33  L.  R.  A.  7S3,  44  N.  E.  20,  certain  eectiona 
of  the  Indiana  Revised  Statutes,  wherein  It 
waa  provided  that  the  divorce  of  one  party 
to  a  marriage  should  dissolve  the  oontract 
as  to  both,  and  that  a  divorce  decreed  in 
another  stoto  l^  a  court  having  jurisdictioB 
of  tbe  cause  should  have  full  effect  in  iodi-— 
ana,  were  held  to  be  applicable  toadecreeofg 
'divorce  granted  in  another  stoto.  in  favor  of* 
a  husband,  upon  constructive  service,  and 
tbe  same  effect  was  given  to  the  decree,  as 
to  the  righU  of  the  wife  in  tbe  property  of 
the  husband  in  Indiana,  as  if  tbe  divorce 
had  beoi  rendered  in  Indiana. 

MiSBOim. — In  Oould  v.  Crow,  57  Uo.  300, 
a  decree  of  divorce  regularly  obtained  by  » 
husband  in  Indiana,  on  an  order  of  publica- 
tion, without  personal  service,  was  held  to 
operate  as  a  divorce  in  favor  of  the  husband 
in  Missouri,  so  as  to  prevent  the  wife  from 
claiming  her  dower  in  lands  in  Missouri 
owned  by  the  husband.  Barding  v.  Aldtn, 
tupra,  was  relied  upon  as  authority.  A 
stotuto  of  Missouri,  barring  tbe  claim  of  • 
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wife  for  dower  aJUa  dlTorco  gruitod  bf  rea- 
•on  of  her  fault,  waa  b«1d  to  apply  to  all 
dirorcsB,  whether  obtained  In  Wucmii  or 
III  other  statea,  and  whether  oMoined  on 
penonal  Berrice  or  by  order  of  pabllcation. 
The  doctrine  of  Gould  r.  Ortno  wu  reaf- 
flrmad  and  applied  in  Antkonjf  T.  Rioe,  110 
Uo.  233,  19  &  W.  423. 

WiBcxmanr.  —  In  Bhaftr  T,  Bi»A«eII 
(lSe9)  24  Wla.  372,  an  em  parte  divoTve 
granted  a  wife  in  Minnesota  upon  eonatmet- 
ive  service  of  the  defendant,  a  dtizen  of 
Minnesota,  waa  held  upon  the  gronnda  of 
eomity  to  be  ooncluaiva  in  Wfaeonain  in  re- 
■peot  to  the  etatua  or  domestie  and  aocial 
condition  of  the  wife.  The  decree  waa  held 
to  bar  an  action  for  orlminal  interCDurse 
against  the  pecaon  whom  the  complainant 
In  the  dirorea  aujt  married  after  the  grant- 
ing of  the  divoroa. 

In  Cook  y.  Cook  (18S2)  64  Wis.  l&S,  43 
Am.  Bap.  706,  14  N.  W.  33,  443,  howerer, 
fat  an  elaborat«  (pinion,  an  «w  parte  il- 
voree  obtained  in  Michigan  upon  eonatruet' 
fve  aanrioe  merely,  by  a  huaband  who  had 
daaertad  bia  wife  In  Wiaoonain,  waa  held  not 
to  aSaet  tne  atatua  of  the  wife  in  Wiaconain, 
aor  to  bar  her  friMn  auing  in  Wiaconain  for 
divorce,  alimony,  allowance,  and  a  diviaion 
«f  the  property  of  •neb  bnaband  aitnated 
within  Wiaeonain. 

Deducing  the  law  of  the  aereral  atatea 
from  the  mJings  of  their  oourts  of  laat  re- 
Bort  which  we  have  juat  reviewed,  and  Ig- 
noring mere  minor  differenoea,  the  law  of 
aneh  atatea  Is  embraced  within  one  or  the 
eather  of  the  following  beadlnga: 
■  *«.  States  where  the  power  to  decree  a  dl- 
Toree  ia  recognixed,  baaed  upon  the  mere 
4oinidI  of  the  plaintiff,  although  the  decree 
when  rendered  will  be  bat  operative  within 
the  bordera  of  Uka  atate,  wholly  irrespective 
«f  any  force  which  may  be  given  audi  decree 
In  other  atatee.  tinder  thia  heading  all  of 
the  atatea  are  embraced  with  the  paealble 
exception  of  Rhode  Island. 

b.  states  which  decline,  even  upon  prln- 
dples  of  comity,  to  recognize  and  enforce  as 
to  their  own  dtitena,  within  their  own  bor- 
dera, decreea  of  divorce  rendered  in  other 
States,  when  the  court  rendering  the  aame 
had  Jnriadictlon  over  only  one  of  the  par- 
tiea.  Under  thia  heading  are  embraced 
Maaaaebuaetta,  New  Jaraey  (with  the  quali- 
fication made  by  the  dedaion  In  69  N.  J. 
Eq.  006,  47  L.  R.  A.  54S,  B3  Am.  St.  Kep. 
S12,  46  AtL  lOS,  4ft  AU.  1071),  and  New 
York. 

o.  States  which,  whilst  giving  some  effect 
to  decrees  of  divorce  rendered  againat  its 
dtlzena  in  other  atatea  where  the  court  bad 
Jurisdiction  of  the  plaintiff  alone,  either 
pUee  the  effect  given  to  audi  decrees  upon 


the  prindple  of  atate  oomlty  alone,  or  mak* 
anch  Ilmltationa  upon  the  effect  givBn  to 
aneb  decree  aa  Indubitably  eat^Ilshca  that 
the  recognition  given  la  a  result  merdy  of 
Btate  oomlty.  Aa  the  greater  Indndea  the 
less,  thia  daaa  of  course  embraces  the  case* 
under  the  prerloua  heading.  It  also  in- 
dndea the  statea  of  Alabama,  Maine,  OU<V 
and  Wiaconain. 

d.  Casea  which,  although  not  actually  so 
deciding,  yet  lend  themadvee  to  the  view 
that  ea  parte  decrees  of  divorce  rendered 
in  other  states  would  reodve  recognition 
by  virtue  of  the  due  faith  and  credit  dauae^ 
AJid  thia  daas  embraces  Missouri  and  Rhode 
Island. 

Coming  to  consider,  for  the  purpose  at 
dasaiflcation,  tiie  dedded  eaaee  in  other 
states  than  thoee  previously  reviewed,  whieh 
have  been  called  to  onr  attention,  the  law 
ot  Bueh  atatea  may  be  aaid  to  coma  under 
one  or  the  other  of  the  foregoing  headings, 
aa  follow! : 

Proposition  a  embraeee  the  law  of  all  the^ 
states,  since  In  the  dedaion  of  no  atate  lae 
there  an  intimation  expressing  the*ezeepUon* 
found  in  the  Rhode  Island  case  which  caused 
us  to  ezdude  that  state  from  this  dasaifi- 

Under  propoaition  b  oomea  the  law  ot  Uw 
atatea  of  Pennsylvania,  Vermont,  and  South 
Carolina.  A  line  of  dedsiona  of  the  state 
of  North  Carolina  would  also  cause  us  to 
embrace  the  law  of  that  state  within  this 
dasaiflcation,  but  for  a  doubt  engendered  in 
our  minds  as  to  the  effect  of  the  law  of 
North  Carolina  on  the  subject,  resulting 
from  auggsstions  made  by  the  North  Caro- 
lina court  in  the  opinion  in  Biduell  v.  Bit- 
teeU,  130  N.  C.  402,  S2  S.  E.  68. 

Proposition  e  eDit)races  the  la^v  of  Kanaaa, 
Louialana,  Maryland,  Michigan,  Minnesota, 
Nebraska,  and  New  Hampshire.  And  It  is 
pertinent  here  to  remark  that  in  Uiehigan 
(3  Uloh.  Comp.  Laws  [1907]  1  8S17,  diap. 
232,  !  2)  the  obtaining  of  a  divorce  in  anoth- 
er state  from  a  dtizen  of  Michigan  is  made 
oausa  for  the  granting  of  a  divorce  in  Midi- 
igan  to  its  dtlien.  A  like  proviaion  is  also 
in  the  Btatutea  of  Florida.  Fla.  Rev.  StaL 
(1902)  I  1480. 

Under  propoaition  d  we  embraoe  the  n- 
maining  atatea,  although  aa  to  aeveral  th« 
daaaifioation  may  admit  of  doubt,  vie.,  Oall- 
fomia,  Illinoia,   Iowa,  Eentud^y,  and  Te» 

It  indubitably,  therefore,  followa  from  the 
special  review  we  have  made  of  otaes  In  cer- 
tain atates,  and  the  dasaiflcation  juat  made 
of  the  remaining  atate  eases  whidi  were 
called  to  our  attention  and  whieh  we  have 
previously  dtad  in  the  margin,  that  the  con- 
tention ia   without  foundation,   that  avA 
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«MM  Mtabliali  1^  an  orerwfaelmliig  prapon- 
dannoe  th«t,  by  the  law  of  Oi»  Hrreral 
•tktea,  decrees  of  divorce  obtained  in  a  itate 
with  juriediction  alone  of  the  plaintiff  u«. 
In  virtue  o{  the  fnll  faith  and  orodit  cluue 
of  the  Constitution,  entitled  to  be  enforced 
In  another  rtate  aa  against  eitliena  of  audi 
state.  Indeed,  the  analjaii  and  eUsaifloa- 
tion  nhich  we  have  made  serre*  ooneluaiTe- 
I7  to  demonstnte  that  the  limited  racognl- 
Hon  which  ia  given  in  moat  of  the  atatee  to 
■nch  em  parte  decrees  of  divorce  rendered  in 
other  atatea  ia  wholly  inconaiatent  with  the 
tiieoiy  that  such  limited  reoognttioD  Is  based 
upon  the  operation  of  the  full  faith  and 
eredit  elanae  of  the  Oonstitution  of  the 
United  States,  and,  on  the  oontrarj,  ia  con- 
datont  onlj  with  the  conception  that  such 
limited  reoognition  as  la  given  is  based  upon 
state  comity.  No  dearer  demonatraUon 
CMi  be  made  of  the  accuracy  of  this  state- 
ment than  the  obvioua  oHisequenae  that  II 
the  full  faith  and  eredit  clause  were  now  to 
be  held  applicable  to  the  enfoToement  In  the 
atatee  generally  of  decrees  of  divorce  of  the 
eharaeter  of  the  one  here  involved  it  would 
follow  that  the  law  of  nearly  all  nt  the 
stat«a  would  be  overthrown,  and  thus  it 
would  come  to  pass  that  the  dediions  which 
were  relied  upon  as  eetabliahing  that  the 
due  faith  and  credit  clause  applies  to  such 
deerees  would  be  overruled  by  the  adoption 
of  the  proposition  which  it  is  insiited  those 
deciaions  maintain.  The  only  escape  from 
this  conclusion  would  be  to  say  tiiat  the 
law  of  the  states  as  shown  by  the  decisions 
in  question  would  remain  unaffected  by  the 
ruling  of  the  full  faith  and  eredit  clause, 
because  not  repugnant  to  that  clause.  This 
wonld  be,  howevvsr,  but  to  assert  that  the 
full  faith  ^jtd  credit  clause  required  not 
that  full  faith  and  credit  be  given  in  one 
state  to  the  decrees  of  another  state,  but 
that  only  a  limited  and  restricted  enforca^ 
ment  of  a  decree  of  one  state  in  another 
would  fulfil  the  requirententa  of  tliat  pro- 
vision of  the  Con^tution.  To  so  decide 
would  be  to  destroy  the  true  Import  of  the 
full  faith  and  credit  clause^  aa  pointed  out 
in  the  outset  of  this  opinion,  llius,  in  its 
ultimaU  aspect,  the  proposition  relied  upon 
reduces  itself  to  thia^^ther  that  the  set- 
tled law  of  most  of  the  stAtss  of  the  Union  as 
to  divorce  decrees  rendered  in  one  state, 
where  the  court  rendering  the  decree  had 
jurisdiction  only  of  the  plaintiff,  must  be 
held  to  be  invalid,  or  that  an  important 
provision  of  the  Constitution  of  the  United 
States  must  be  shorn  of  Its  rightful  mean- 
ing. 

Without  qufntioning  the  power  of  the 
state  of  Connecticut  to  enforce  within  Its 
«wn  borders  tlie  decree  of  divorce  whid  is 


hero  In  Issusv  and  witbont  Intimating  « 
doubt  as  to  tba  power  of  the  stats  of  Ksw 
York  to  give  to  a  decree  of  that  eharaoters 
'rendered  In  Oonnectiout,  wEthio  the  borders? 
of  the  state  of  New  York  and  aa  to  Its  own 
citizens,  such  efficacy  as  it  may  be  entitled 
to  in  view  of  the  public  policy  of  that  etaU^ 
we  hold  that  the  decree  of  the  eourt  of  Con- 
necticut rendered  under  the  dreumstauoM 
stated  WB8  not  eotitled  to  obligatory  enforce- 
ment in  the  state  of  New  York  by  virtus  of 
the  full  faith  and  eredit  clause.  It  there- 
fore follows  that  the  eourt  below  did  not 
violate  the  full  faith  and  credit  dause  of 
the  Constitution  in  refuaing  to  admit  the 
Connecticut  decree  in  evidence;  and  ita  Judg- 
ment is,  therefor^  afflrmtd. 

Mr.  JusUce  Brows,  with  whom  wen  Ur. 
Justice  HftrlAa,  Ur.  Justice  Brew***  and 
Mr.  Justice  HoI^mb,  dissenting: 

Uarriage  between  these  parties  was 
solemnised  June  4,  1868.  They  separated 
the  same  day,  without  a  oonsummation,  and 
have  never  lived  together  since.  No  matii* 
monial  domidl  was  ever  established  In  New 
York  or  dsewhere.  Defendant  left  New 
York  eoon  after  the  wadding,  drifted  about 
the  country  for  several  years,  and  finally 
settled  In  Connecticut  in  1877 ;  remained 
there  twelve  years,  during  which  time,  and 
in  1881,  he  obtAined  a  divorce  in  the  supo- 
rior  court  of  Utohfidd  county,  whldi  ho 
now  seta  np  in  defense  of  tbia  aotiou. 

Plaintiff  took  no  steps  for  twenty-six 
years  to  obtain  legal  separation  or  maint^ 
nance,  when.  In  July,  1894,  she  applied  to 
the  superior  eourt  of  the  state  of  New  York 
for  a  summons  by  publication.  The  defend- 
ant did  not  appear,  and  a  decree  was  ren- 
dered Bgainat  him  by  default,  teparating 
the  partiea  and  granting  alimony  of  91,600 
a  year.  This  decree  appears  to  have  been 
abortive,  so  far  as  respecta  alimony,  at  leas^ 
probably  lor  lack  of  personal  service  on  the 
deftndant.  Meantime,  and  in  1891,  defend- 
ant had  inherited  a  considerable  property 
from  his  father. 

This  action  was  begun  by  a  summons  dat-^ 
ed  June  S,  18QQ,  thir^-oQe  years  after  thag 
marriage;  was  served  upon  the 'defendant,* 
who  answered  December  18,  1800,  setting 
up,  amongst  other  things,  the  decree  of  the 
superior  court  of  Litchfldd  county,  dissolve 
iug  the  marriage,  the  validity  of  whidi  pr^ 
Bents  the  only  Federal  question  In  this  caocb 

1.  This  decree  is  attadied  upon  the  ground 
that  the  Connecticut  court  acted  without 
jurisdiction  of  the  parties  lawfully  obtained. 
The  record  in  that  case  shows  that  notice 
of  the  pendency  of  the  petition  was  ordered 
to  be  published  in  a  Litchfield  paper,  and 
also  that  a  copy  of  the  petition  bs  sent  to 
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llie  reepondoit  by  maQ,  postage  p&ld,  Kt 
TtHTjtmra,  New  Toit  While  there  la  no 
ftffidaTit  of  the  publication  of  the  notioc^ 
there  1r  a  recital  in  the  decree  '^at  laid 
eomplaint  and  writ  have  been  dnlj  ierved 
upon  the  defendant  pursuant  to  an  order 
of  notice  made  thereon  b^  the  i^tak  of  thie 
court"  This  !■  BufBdent  prima  facie  evi- 
dence of  the  publication  to  entitle  the  record 
ta  be  received.  Applegatt  v.  L«cnngton  d 
0.  Caantg  Min.  Co.  117  U.  S.  2S6,  268,  2Q 
L.  ed.  8BZ,  896,  e  Sup.  Ct.  Bep.  742,  where- 
in it  was  Baid  by  the  court  that  "while  it 
miut  be  oonceded  that,  in  order  to  give  the 
eourt  JuriedictiiB]  over  the  perftone  of  the 
defendants,  all  the  ateps  pointed  out  by  the 
■tatute  to  effect  constructive  Berviea  on 
nonresidents  were  necessary,  yet  it  doea  not 
follow  that  the  evidence  that  the  steps  were 
taken  must  appear  in  the  record,  unless,  in- 
deed, the  statute,  expressly  or  by  implica- 
tion, requires  it.  .  .  .  Therefore  every 
presumption  not  inconsistent  with  the  rec- 
ord is  to  be  iodulged  in,  in  favor  of  its 
jurisdiction.  .  .  .  It  ia  to  be  presumed 
that  the  court,  before  making  its  decree, 
took  care  to  see  that  ita  order  for  construc- 
tive service,  on  which  ita  right  to  make  the 
decree  depended,  had  been  obeyed." 

Aa  the  record  was  rejected  for  reosona  ap- 
pearing only  upon  Its  face,  it  is  unneeeaaary 
to  decide  where  the  recitals  in  the  decree 
ean  be  contradicted.  Possibly  the  New  York 
court  might  have  asaailed  ita  validity  by 
ahowing  that,  notwithstanding  the  recitals 
In  the  record,  the  court  acquired  no  juris- 
diction of  the  defendant  by  failure  to  com- 
ply with  the  order  of  the  court  with  refer- 
eance  to  the  publication  of  notice  in  a  news- 
?paper,  or  in  sending  a  copy  of  the  petition 
and  complaint  to  the  defendant  by  mail  at 
Tarrytown,  New  York,  the  last  known  place 
of  residence.  The  fact  that  tbe  referee  re- 
fused to  admit  the  record,  even  aa  prima 
taeie  evidence,  foreclosed  any  defense  founded 
upon  the  actnal  failure  to  obtain  jnriadio- 
tion  over  the  defendant. 

There  ia  no  doubt  of  the  propoaltion  that 
a  decree  of  divorce  may  be  lawfully  obtained 
at  the  matrimonial  domicil,  notwithatanding 
that  the  defendant  may  have  taken  np  his  or 
her  reaidence  separate  from  the  other  party 
tn  another  atate,  providing  that  the  law  of 
tlie  domicil  with  respect  to  the  peraonal 
•ttrvioe  or  publication  be  acrupuloualy  ob- 
served. Atherlon  v.  AtKarton,  181  U.  S. 
ISS,  40  L.  ed.  794,  21  Sup.  Ct.  Rep.  644. 

Doubtless  the  jnrisdiotion  of  the  court 
granting  the  divorce  may  be  inquired  into, 
and  if  it  appear  that  the  plaintiff  had  not 
acquired  a  bona  fioe  domicil  in  that  state  at 
tba  time  of  instituting  proceedings,  the  de- 


Is  open  to  a  oollatnal  attack  {B«U  r, 
BM,  181  U.  8.  ITS,  4S  L.  ed.  801,  21  Sup. 
Ct.  Rep.  C6I),  and  a  redtal  In  the  proceed- 
ings of  a  fact  neeesaary  to  show  jurisdiction 
may  be  contradicted  {Thompton  v.  Whit- 
man,  IS  Wall.  457,  21  L.  ed.  807;   Btreit- 

■If  v.  Btnittoolf,  181  U.  S.  179,  45  L.  ed. 
807,  21  Sup.  Ct  Rep.  650;  Andreuw  t.  ^n- 
dreui«,  188  U.  S.  14,  47  L.  ed.  366,  23  Sup. 
Ct  Rep.  237). 

Subject  to  these  oonditions,  each  state 
hOB  Uie  right  to  regulate  the  marital 
Btatua  of  its  citizens,  at  leaat  ao  far  as  to 
determine  in  what  manner  and  by  whom 
marriages  may  be  solemnlxed,  what  shall  be 
deemed  the  age  of  consent,  what  ohligations 
are  assumed,  what  property  rights  arc  cre- 
ated, for  what  causes  divorces  shall  be 
granted,  for  what  length  of  time  the  domi- 
cil of  plaintiff  shall  have  been  acquired  prior 
to  the  institution  of  the  proceedinga,  and  in 
what  manner  notice  shall  be  given  to  tho 
defendant  Nor  is  the  power  of  the  I^^- 
latore  in  thia  connection  ouated  by  the  fact 
that  the  other  party  to  the  contract  resides 
in  another  state,  provided  that  in  case  of 
proceedings  adverse  to  such  party  he  or  she 
shall  be  given  such  notice  as  due  process  of 
law  requires.  If  such  proceedings  be  in  rem 
or  quasi  in  rem,  notice  by  publication  is  oi^ 
dinarily  deemed  Bufficient  But  in  caae  ofS 
actions  MupersonAxt  for  the  reooveiy  of  dam-P 
ages,  personal  servioe  within  the  jurisdie- 
tion  is  vital  to  the  proceedinga.  Fennoyer 
V.  Hefl,  06  U.  8.  714,  24  L.  ed.  586;  Buling 
V.  Kav>  FoUsy  R.  A  Improv  Co.  130  U.  S. 
659,  32  L.  ed.  lOlG,  9  Sup.  Ot  Eep.  603. 

By  the  laws  of  Connecticut  of  1878  (chap. 
71,  p.  305)  exclusive  jurisdiction  is  given 
to  the  superior  courts  to  grant  divorces  for 
several  causes,  among  which  are  "wilful  de- 
sertion for  three  years  with  total  neglect  ot 
duty,"  with  a  further  provision  (Rev.  Stab 
{  4555)  that  plaintiff  shall  have  continu- 
ously resided  in  the  state  three  years  next 
before  the  date  of  the  complaint,  with 
certain  exceptions  not  material  to  be  no- 
ticed. A  further  provision,  S  4563,  that, 
"where  the  adverse  party  reaides  out  of,  ot 
is  absent  from,  the  state,  or  the  whereabouts 
of  the  advene  party  is  unknown  to  the 
plaintiff,  any  judge  or  clerk  of  the  suprems- 
court  ot  errors,  or  of  the  superior  court,  or 
any  county  eonunissioner,  may  make  such 
order  of  notice  as  be  may  deem  reasonable, 
and  suoh  notice  having  been  ^ven  and  duly 
proved  to  the  court,  it  may  hear  sucb_o(Hn- 
plaint;  if  it  finds  that  the  defendant  hoa 
aotually  received  notice  that  the  complaint 
ia  pending,  and  if  it  shall  not  appear  that 
the  defendant  has  had  such  notice,  the  court 
may  hear  such  case,  or,  if  it  see  cause,  order 
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taeh  (arther  notiM  to  ba  given  u  it  vmj 
illiiiiii  reumftblo,  uid  continua  thB  oomplaiitt 
vntil  the  order  is  complied  with." 

The  complaint  allied  a  wilful  deMrtion 
«f  the  plaintiff  for  more  than  three  jsars, 
Mid  the  court  found  this  to  be  the  fact. 

Z.  The  case  turni  upon  th*  queatia 
whether  the  superior  court  of  Litchfield 
county  gained  jurisdiction  by  a  reeidence  of 
the  plaintiff  within  the  state  for  more  than 
three  years.  The  testimony  also  showed 
that  the  defendant  bod  acquired  a  separate 
domicil  in  New  York,  and  had  beeD  living 
there  for  about  thirteen  years. 

In  discussing  this  question  two  proposi- 
tions may  be  admitted  at  once,  and  discard' 
ed  aa  having  no  relevancy  to  the  case : 

1.  That  a  judgment  for  damages  in  an  ac- 
Stion  in  ptrtonam  is  valid  only  when  p«r- 
?MMuJ  service  has  heen  made  upon  Uie*de- 

(endant  within  the  jurisdiction  of  the  court 
rendering  the  judgment.  This  dispoaei  at 
once  of  the  cases  of  Pennoyer  v.  Jieff,  lupra; 
and  of  Uiititsippi  A  It.  R.  Co.  v.  Ward,  2 
Black,  4S5,  17  L.  «d.  311,  where  an  Iowa 
eourt  bad  undertaken  to  abate  a  nuisance 
tba  Illinois  side  of  the  Mississippi  rii 
and  of  Delatcart,  L.  dW.  B.  Co.  t.  Pmn»j/l- 
vania,  IDS  U.  S.  342,  49  L.  «d.  1077,  26  Sup. 
Ct  Rep.  SS9,  where  a  state  had  attempted 
to  tax  property  having  a  permanent  situs 
in  another  state. 

2.  That  the  courts  of  ona  state  may  not 
(Tant  a  divorce  against  an  absent  defendant 
to  any  person  who  has  not  acquired  a  bona 
fide  domicil  in  that  state.  The  same 
applies  if  be  has  removed  thither  solely  for 
the  purpose  of  acquiring  a  domicil  and  ob- 
tuning  a  divorce  for  a  cause  which  would 
have  been  iusulScient  in  the  state  from 
which  he  removed.  Andrta*  v.  Andretea, 
188  V.  S.  U,  47  L.  ed.  36fl,  23  Sup.  Ct  Rep. 
237. 

The  jurisdiction  of  the  Connecticut  court 
In  this  ease  is  shown  not  by  the  facts  as 
they  appear  in  this  case,  but  from  the  record 
In  that  case,  and  primarily  from  the  peti- 
tion, which,  under  the  practice  In  that  state, 
la  incorporated  with  the  summons.  The  alle- 
gations are: 

"On  the  first  day  of  January,  18M,  the 
defendant  wilfully  deserted  the  plaintiff,  and 
has  continued  said  desertion,  with  total 
neglect  of  all  the  duties  of  the  marriage  on 
her  part  to  be  performed  to  the  date  of  this 
writ,  being  for  more  than  three  years,  and 
during  the  plaintiff's  residence  In  this 
aUte.", 

It  is  conceded  that  such  desertion  Is  good 
ground  for  a  divorce  in  Connecticut,  which 
may  be  granted  to  a  plaintiff  who  has  con- 
tinuously resided  in  the  state  three  years 
next  before  the  date  of  the  complaint.    The 


complaint  obviously  made  a  case  for  di- 
vorce under  the  statute.  The  court  found 
that  the  oomplaint  and  writ  had  been  dulf 
served  on  the  defendant,  pursuant  to  an 
order  of  notice  made  thereon  by  the  clerk; 
that  the  allegations  of  the  complaint  had 
been  sustained,  and  a  divorce  was  granted. 

The  ease  then  resolves  itself  into  the  sin- 
gle question  whether  a  divorce  granted  to  h 
a  plaintiff  lawfully  domiciled  within  s'state^ 
as  against  a  defendant  domiciled  in  another 
state,  who  has  been  served  by  publicatioa 
or  letter  only,  is  a  valid  defense  to  a  suit 
by  the  latter  for  a  separation  and  alimony. 

Certain  cases  in  this  court  tend  strongly 
to  support  the  proceedings  in  Connecticut. 
Btradm-  T.  Graham,  ID  How.  82,  13  L.  ed, 
337,  was  an  action  to  recover  the  value  of 
certain  alaves  carried  into  Ohio,  a  free  stateb 
The  case  was  dismissed,  a*  involving  a  ques- 
tion of  the  local  law  of  Kentucky,  the  court 
remarking:  "Every  state  has  an  undoubted 
right  to  determine  the  status,  or  domeati* 
and  social  condition,  of  th«  persons  domi- 
ciled within  its  territory,  .  .  .  oad 
.  .  .  it  was  exclusively  in  the  power  of 
Kentucky  [wherein  the  suit  was  bronghtj 
to  determine  for  itaelf  whether  their  ompli^- 
ment  in  another  state  should  or  should  not 
make  tbem  free  on  their  return." 

In  Barber  v.  Barber,  21  How.  SS2,  IS  L. 
ed.  220,  a  Hew  York  court  decreed  a  sep*- 
ration  and  alimony  to  the  wife.  The  huo- 
bond  removed  to  Wisoonsin  for  the  purpose 
of  placing  himself  beyond  the  jurisdiction  of 
the  court  which  could  enforce  it,  and  ther* 
obtained  a  divorce  a  vinculo  upon  the  ground 
of  abandonment,  ^e  aole  question  raised 
by  the  record  woe:  "Whether  a  wife  di- 
voTced  a  menMt  «f  thoro  can  acquire  an- 
other domiciliation  in  a  state  of  this  Union 
different  from  that  of  her  husband,  to  en- 
title her,  by  her  next  friend,  to  sue  him  in 
a  court  of  the  United  States,  having  equity 
jurisdiction,  to  recover  from  him  alimony 
due,  and  which  he  refuses  to  make  arrange- 
ments to  pay;  and  whether  a  court  of  equity 
is  not  a  proper  tribunal  for  a  remedy  In  su^ 

It  was  a  ault  to  recover  upon  a  judgment 
obtained  In  New  York  before  proceedings  in- 
stituted in  Wisconsin,  and  woa  enstained. 
Obviously,  the  Wisconsin  divorce  was  no  de- 
fense, but  its  validity  waa  not  impugned. 

Cheever  v.  Wilton,  9  Wall.  109,  10  L.  ed. 
604,  turned  npon  certain  rights  of  property, 
and  incidentally  upon  a  divorce  obtained  In 
Indiana,  in  a  suit  In  which  the  defendant 
appeared.  The  case,  however,  is  valuable 
for  two  qnestiona  decided:  First,  that  m^, 
decree  of  divorce,  valid  and  effectual  by  tba^ 
laws  of  the  state'in  which  it  waa  obtained,* 
is  valid  and  effectual  in  all  other  stat«ai 
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Neond,'  tbkt  a  wtfa  nuty  uqnlra  m  domidl 
dUTonnt  from  hw  bnsband's  wlienever  It  Is 
rnKManTj  or  proper  Ui»t  she  Aould  have 
nuih  a  domicil  j  and  on  aueh  a  doiultdl,  if  tlw 
MM  othenriae  allovr  it,  m»]r  iiutituta  pn> 
oeedings  for  divorce,  though  It  be  neither 
her  haabBnd's  dotnidl  nor  have  been  the 
domidl  of  tlM  parties  at  the  time  of  the 
narriage,  or  of  the  offenae. 

Of  oourte.  It  follotn  that  if  the  wife  may 
obtain  a  nev  domidl,  her  husband  may  do 
likewise  as  was  done  in  this  ease,  after  the 
■epuration  or  abandonment  bod  taken  place. 
In  delivering  the  opinion,  Mr.  Justice 
Swajne  observed:  'The  decree  [of  divoroel 
was  valid  and  effectual  according  to  the  law 
and  adjudications  In  Indiana." 

The  Constitution  and  lawa  of  the  United 
Btatea  give  the  decree  the  sanio  effect  ebe- 
where  which  ft  had  in  Indiana.  "  'If  a 
Judgment  is  eonduaive  In  tiie  state  where 
it  ia  rendered,  it  is  equally  condnaive  every- 
wheie,'  in  the  courts  o(  the  United  States." 

In  ChMls/  V.  Clavton,  110  U.  S.  701,  ZB 
ti.  ed.  298,  4  Bup.  Ct.  Hep.  323,  a  divoroe 
obtained  in  a  territorial  court,  upon  notice 
by  publication  insuffident  under  tiie  laws  of 
the  territory,  was  hdd  to  be  of  no  effect 
The  court,  however,  obflerring:  "If  a  wife 
is  living  apart  from  her  husband  without 
nffldent  cause,  his  domidl  is  in  law  her 
domicil;  and  in  the  absence  of  any  proof  of 
fraud  or  misconduet  on  his  part,  a  divorce 
obtained  by  him  in  the  state  of  his  domidl, 
after  reasonable  notice  to  bar,  either  by  per- 
•onal  service  or  by  publication.  In  accord- 
ance with  its  laws,  is  valid,  although  she 
aever  In  fact  resided  in  that  state,"  dtlng 
Snrlen  v.  B\(mnon,  115  Mose.  499,  and  Hunt 
▼.  B«n(,  72  N.  Y.  217,  28  Am.  Rep.  129. 
,  In  Kaynanl  t.  HiJi,  12S  U.  8.  190,  31  L. 
«d.  6M,  8  Sup.  Ct  Rep.  723,  a  I^stative 
divorce  was  upheld,  and  it  was  said  that  the 
tact  thai  no  cause  existed  for  the  divorce, 
and  that  it  was  obtained  without  the  knowl- 
•dge  of  the  wife,  cannot  affect  the  validity 
of  the  act  It  wss  further  said  that  though 
tithe  conduct  of  the  husband  merited  the 
Sitrongest  reprobation,  his  abandonment  of 
Us  wife,  his  loose 'morals,  and  Bhameless 
conduct  could  have  no  bearing  upon  the 
power  of  tiia  assembly  to  pass  the  act 

Four  recent  dedsions  In  this  court  are  too 
Important  to  pass  unnoticed.  In  Bell  v. 
Veil,  181  U.  S.  176,  45  L.  ed.  804,  21  Sup, 
Ct  Hep.  S51,  and  in  Btrritioolf  v.  BtrriUoolf, 
181  U.  S.  170, 4S  L.  ed.  807,  21  Sup.  Ct.  Rep. 
S90,  it  waa  held  that  a  divorce  obtained 
in  a  state  in  which  neither  party  waa  dom- 
kiled,  upon  service  by  publication,  and  in 
another  state,  was  entitled  to  no  faith  and 
credit.  Those  decisions  were  unanimoue. 
And  in  Andreioi  r.  Andreiot,  supra,  that  a 
SS  8.  0—36. 


divorce  obtained  by  one  wbo  had  gone  Into 
another  state  to  proonre  a  dlvoree.  In  frand 
of  the  law  of  Qie  domidl,  was  also  invalid. 

There  remains  the  case  of  Athwton  r. 
Afherton,  181  D.  S.  US,  4S  L.  ed.  704,  21 
Sup.  Ct  Rep.  M4,  a  divorce  obtained  hj  a 
husband  in  Kentudcy,  which  had  been  tha 
matrimonial  domidl,  though  the  wile  had 
been  absent  from  the  state  for  several 
months,  and  apparently  had  attempted  to  ae> 
quire  a  new  domidl  In  New  York.  The 
court  took  care  to  confine  the  cose  to  the 
one  point  dedded,  namely,  the  validity 
of  a  divorce  obtained  at  the  matrimonial 
domidl.  Hie  court,  out  of  abundant  eao- 
tion,  Bxpreesly  disclaimed  that  the  case  In- 
volved the  validity  of  a  divorce  granted,  on 
constructive  service,  by  the  court  of  a  stato 
in  whidi  only  one  of  the  parties  ever  had  a 
domidl ;  nor  the  question  to  what  extent  the 
good  faith  of  the  domidl  may  be  afterward* 
inquired  Into.  "In  this  case,  the  divorce 
in  Eentneky  was  by  the  court  of  the  atata 
which  had  always  been  the  undoubted  dom- 
idl of  the  husband,  and  which  waa  the  only 
matrimonial  domidl  of  tha  husband  and 
wife.  The  dngle  question  to  be  dodded  Is 
the  validity  of  that  divorce,  granted  after 
sudi  notice  had  been  given  as  waa  required 
by  the  statutes  of  Kentndcy." 

While  the  Afherton  Case,  aa  already  sUt- 
ed,  waa  confined  to  a  divorce  obtained  at  tha 
matrimonial  aomldl,  the  cases  cited  by  Ur. 
Justice  Gray  In  his  opinion  relate  to  dl* 
vorces  obtained  in  a  state  which  was  the 
domidl  only  of  the  complHiuing  party,  and 
are  practically  the  same  as  those  dted  bj 
bim  in  his  opinion  as  chief  justice  of  Maasa- 
ohusetta  In  Burlen  v.  Shannon,  IIS  Masa.^ 
438.  In  reading  tha  two  cases  together  oneg 
ii'strongly  impressed  with  the  Idea  that  in* 
the  AlAerton  Cote  he  had  the  former  case 
in  mind,  and  gave  It  such  approval  aa  the 
facta  in  the  latter  ease  would  warrant  Not 
only  had  the  court  of  appeals  of  Eentudcy 
dedded  that  a  wife  residing  in  that  Btat« 
was  entitled  to  obtain  a  decree  of  divorce 
against  her  husband  who  had  left  the  state 
{Rhyme  v.  Rhymt,  7  Busfa,  316;  Persel  v, 
Perxel,  01  Ky.  634,  16  S.  W.  668),  but  a 
number  of  cases  from  other  states  were  dted 
holding  to  the  same  principle. 

The  opinion  o(  the  court  In  the  present 
case  admits  that  where  the  domidl  of  the 
husband  is  also  the  domidl  of  matrimony, 
the  courts  of  that  domicti  may  disregard 
an  unjustifiable  absence  of  the  wile  there- 
from, and  treat  her  as  having  her  domidl 
there  for  the  purpose  of  dissolving  the  ntar- 
riage  as  to  both  parties,  and  that  audi  di^ 
solution  would  be  recognised  in  all  other 
states  t7  virtue  of  the  full  faith  and  credit 
dauae,  dting  to  this  effect  Atherton  T.  Afk 
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■r«<m,  mtprm,  tatA,  m  »  eontOij  tli«nf  rom, 
It  ii  KdmiUod  th«t  no  qaartlon  <ui  aHm 
aoneraiiiiig  the  rigtA  ot  tha  ctate  of  Oon- 
Beotioat  to  giT«  aS«ot  to  %  decres  of  divorea 
rendered  ia  favor  of  the  htutuind  while  dam- 
idled  In  tbAt  state.  The  qDeetimi  is,  un- 
doubtedly, u  eUtad,  whettMT  the  ConneoU- 
«at  eourt,  tn  virtue  at  the  domidl  of  Uie 
buband  in  th>t  state,  had  juiiediction  to 
lender  a  deoree  agBinst  the  vife  which  waa 
Kttltled  to  be  enforced  ia  other  atatea,  un- 
der the  full  faith  and  credit  danie. 

I  deny,  however,  that  the  final  queetion 
!•  whether  this  wouldbe  enforcing  a  peraonol 
judgment  rendered  In  another  atateagaioat 
the  defendant,  over  whom  the  court  render- 
ing the  judgment  had  not  acquired  jiuis- 
dletion.  A  proceeding  for  divorce  la  not  in 
p9r*otiam  nor  of  an  exceptional  oharacter,  ez- 
eept  ao  far  aa  all  proceedinga  in  ram  are  gov- 
erned by  a  difTerent  rule  from  that  appli- 
cable to  proceeding*  *»  penonam.  The  valid- 
ity of  the  latter  c1aa«  depends  upon  pereonal 
aervice  of  the  defendant  being  obtained  with- 
in the  juriadiction.  The  validity  of  the  for- 1 
mer  depends  upon  the  joriadictlon  of  the 
aonrt  over  the  rea — In  thia  case  the  mar- 
^riage  relati<m,  the  domidl  of  the  plsintiff, 
^and  Buch  juriadiction  over  the  defendant  ad 
■  aa  la  coaaonant'wlth  the  general  prindplea 
of  the  Conatitutlon  wiUi  regard  to  due  pro- 
eeaa  of  law. 

"Dm  propoaiticms  <tf  the  optniMi,  aa  we 
nndaratand  it,  may  be  aummariced  as  fol- 
lowii 

That,  If  one  government,  by  virtue  of  its 
KUthority  over  marriage,  may  dissolve  the 
tie  aa  to  dtlzens  of  another  government,  that 


other  government  would  have  a  sinulaT  pow- 
■r,  and  hence  the  right  of  every  government 
over  Its  own  dtizens  might  be  rendered  nu- 
gatory by  the  exerdae  of  the  power  which 
every  other  government  pMseaaea.  To  illoa- 
bate  by  the  present  ease:  That,  if  the  bus- 
band  may  desert  hia  original  domidl  in  New 
York,  go  to  the  atate  of  Connecticut,  ac- 
quire a  domidl  there,  and  procure  a  divorce 
which  would  be  binding  in  New  York  aa  to 
the  paity  there  domidled,  it  would  follow 
that  the  power  of  the  stata  of  Kew  York  aa 
to  the  dissolution  of  the  marriage,  aa  to  ita 
donifciled  dtizen,  would  be  of  no  practical 
avail.  The  opinion,  however,  falU  to  atate 
the  logical  result  of  this  propoaition,  tne., 
that  no  divorce  would  be  poaaible  in  dtber 
■tata  without  a  personal  service  up<m  the 
other  within  the  state.  If  the  husband, 
having  hia  domicil  in  Connecticut,  eould 
Dot  obtain  a  divorce  against  hia  wife 
domidled  in  New  York  without  a  personal 
aervice,  it  followa  that  the  wlf(^  domidled 
fa  New  York,  eould  not  obtain  a  divorce 


In  that  atate  without  a 
penonal  aervlca  there. 

Undoubtedly  tlie  lawi  of  aome  atatea  are 
more  liberal  upon  the  aubjeot  of  divorce 
than  Uioae  of  other  states,  but  that  does  not 
affect  the  question.  If  the  complaining 
par^  haa  acquired  a  domidl  In  the  atate  in 
whidi  be  institutes  proceedings,  he  ia  en- 
titled to  the  benefit  of  the  laws  of  that  stata 
with  raapect  to  the  eauaea  of  divorce. 

It  is  argued  that,  aa  the  Constitution  d^ 
^nted  no  authority  to  the  government  of 
the  United  States  on  the  subjeet  of  marriaga 
and  divorce,  yet.  If  the  validity  of  the  Con- 
nectfcut  divortM  in  thia  caee  be  auatalned. 
It  followa  that  the  destruction  of  the  power 
of  the  atatea  over  the  dissolution  of  map- 
riage  of  ita  own  dtizens  would  be  brought* 
about  by  the  full  faith  and  credit*clause  of? 
the  Constitution.  But  this  waa  the  very 
point  dedded  in  the  Atherton  Case,  where 
a  divorce  obtained  In  Kentucky  by  publica- 
tion was  held  good  in  New  York,  as  against 
a  proceeding  by  the  wife  for  a  divorce  In 
that  atate.  It  is  true  that  the  matrimonial 
domidl  waa  In  Kentucky,  But  thia  doea 
not  affect  the  propoaition  saaerted  in  the 
opinion,  that  the  decree  did  work  a  dlasolu- 
tlon  of  the  marriage,  aa  to  her,  by  the  oper> 
ation  of  the  full  fiith  and  credit  clause  of 
toe  Constitution,  and  to  that  extent  it  did 
work  a  deatructlon  of  the  power  of  the  atat* 
of  New  York  over  the  dissolution  of  the  mar- 
riage. But  the  argument  to  that  effect  was 
not  cooaldered  by  thia  court  to  be  aound.  It 
does  undoubtedly  follow  that  the  tm,  that 
Is,  the  marriage  rdatlon,  waa  aa  much  in 
the  atate  of  New  York  as  it  waa  In  the  atat* 
of  Connecticut,  but  it  does  not  follow  that 
the  action  of  the  Connecticut  court  wfth  re- 
spect to  that  re*  la  not  as  much  obligatory 
in  New  York  aa  in  Connecticut.  It  Is  of  the 
veiy  essence  of  proceeding*  in  rtm  that  the 
decree  of  a  oourt  with  respect  to  the  ret, 
whether  It  be  a  vessel,  a  tract  of  land,  or  the 
marriage  relation,  is  entitled  to  be  respect- 
ed in  every  other  state  or  country.  The 
status  fixed  by  the  adjudication  In  tiie  stato 
of  the  former  Is  operative  everywhere.  In- 
deed, tha  propoaition  Is  so  elementary  as  not 
to  need  the  dtation  of  an  authority. 

The  condusion  of  the  argument  ia  that 
the  courts  of  New  York,  having  the  aama 
power  to  decree  a  diasolution  of  the  mar- 
risge  at  the  ault  of  the  wife  that  the  courta 
of  Connecticut  would  have  to  make  a  simitar 
decree  at  the  suit  of  the  husband,  it  would 
become  a  mere  race  of  diligence  between  the 
parties  in  seeking  different  foruma  in  other 
states;  or  the  cderity  by  which  in  audi 
Btat«a  judgments  of  divorce  might  be  pro- 
cured would  have  to  be  considered  In  order 
to   dedde   which   forum    waa    controlling. 
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Orantlng  tliii  to  be  the  eaaa,  doM  not  orarj 
ple&  of  rm  iudioata  prwapptwe  a  prior 
jndgmsnt,  uid  ia  It  ft  defenae  to  nuh  pie* 
that  lueh  Judgmsut  wu  obtained  tpf  eu- 
^periority  In  a  nee  of  dillgenoeT  The  whole 
H  doctrine  U  founded,  if  not  upon  the  doctrine 

•  of  superior  diligence,  at  least  upon  tho'tho- 
OIT  of  a  prior  judgment,  vhleh  fixaa  Irrerooa- 
blj  the  right!  of  the  parties  -whenever  and 
wbererer  these  rights  may  come  In  question. 
Nor  is  tha  rule  less  operative  where  suits 
■re  in  different  states  and  the  laws  applica- 
ble to  the  queoUona  therein  arising  are  dif- 
ferent. To  illustrate:  Suppose  a  note  and 
mortgage  were  given  for  ueorloui  interest, 
and  tba  mortgage  was  sought  to  be  fore- 
eloeed  in  a  stat«  where,  by  statute,  usury 
would  Invalidate  both  principal  and  intereet, 
and  a  decree  were  obtained  dismissing  the 
bill.— can  It  be  doubted  that  If  the  note  were 
sued  upon  In  another  state  where  usury  did 
Bot  Invalidate  the  security  the  plea  of  ret 
fudicala,  would  be  ■nstalned  upon  the 
ground  that  the  rights  of  the  parties  had 
been  definitely  fixed  in  the  suit  (or  the  fore- 
dosnre  of  the  mortgage  T  It  seems  to  me 
the  same  rule  applies  in  this  case.  So  long 
as  no  proceedings  are  taken,  the  marriage 
would  remain  valid  both  by  the  laws  of 
Connecticut  and  of  Nevr  York.  But  if  a  suit 
be  tnetltuted  by  either  party,  by  the  husband 
for  a  diTorce  or  by  the  wife  for  a  mainte- 
nance, and  the  question  of  marriage  or  no 
marriage  be  made  an  isaue,  and  decided  in 
the  ease  first  brought,  that  decree  is  for- 
ever binding  upon  both  parties.  Had  the 
wife  in  this  case  brought  suit  to  dissolve 
the  marriage,  or  for  a  maintenance  in  af- 
firmation of  the  marriage,  the  decree  of  the 
court  in  New  York  would  have  bean  as  bind- 
ing upon  tlie  oourt  in  Connecticut  as  the 
decree  obtained  in  Connecticut  ought  to  be 
upon  the  wife  In  New  York.         '. 

like  eases  in  the  state  oourta,  with  a  few 
exeepUons,  hereinafter  noted,  overwhelming- 
ly preponderate  in  holding  that  where  the 
plaintiff  baa  acquired  a  bona  fide  domidl  in 
a  particular  state  he  may  lawfully  appeal 
to  the  courts  of  that  state  for  a  dissolution 
of  the  marriage  tie,  for  the  causes  permitted 
by  its  statutes,  and  may  eall  In  the  nonresi- 
dent defendant  by  publication.  To  abstract 
all  these  cases  womd  unduly  prolong  this 
opinion. 

In  many  of  them  the  full  faith  and  credit 
danse  of  the  Constitution  does  not  seem 
gto  have  been  called  to  the  attention  of  the 
^eourt,  and  the  case  was  disposed  of  upon 

*  prindples  of *eomity,  which  give  to  the  court 
a  certain  latitude  of  discretion,  whereas, , 
under  the  full  faith  and  credit  clause,  the 
eondderation  given  to  a  decree  In  the  state  ' 


where  ft  ia  radsred  la  oUlgatoiy  In  every 
other  state. 

One  of  the  eoxliMi  of  th<M  cases  Is  that 
of  Sarding  v.  Aldm,  S  U*.  140,  Z3  Am.  Dec. 
MD,  in  wjiidi  the  pajtiea  separated,  tne 
husband  going  to  North  Carolina  and  the 
wife  to  Rhode  Island.  She  b^an  proceed' 
logs  there,  which  culminated  in  a  divorce 
tor  adultery  committed  in  North  Carolina, 
the  husband  having  been  penonally  dted 
to  appear,  but  refusing  to  do  so.  ^le  dl- 
voroe  was  hdd  to  be  valid,  the  court  ob- 
serving that  "the  protection  of  innocent  par- 
ties and  the  parity  of  public  morals  require 
that  divorces  lawfully  pronounoed  in  <»• 
jurisdiction,  and  the  new  relations  there- 
upon formed,  should  be  reoognlsed  as  oper- 
ative and  binding  everywhere,"  in  the  a)^ 
sence  of  fraud  or  eolluslon.  The  ruling  waa 
that  the  wife  was  entitled  to  dower  in  lands 
of  which  the  husband  waa  sdsed  during 
eovertore,  the  statute  expressly  giving  tha 
right  where  divorce  was  decreed  for  the 
eanse  of  adulteiy,  as  U  tha  husband  wera 
dead. 

In  Barber  v.  JZoot,  10  Haas.  260,  the  par- 
tlea,  originally  domidled  In  Maaaaehnsetta, 
removed  to  Vermont,  and  established  a  per- 
manent domidl  there.  The  court,  while  re- 
pudiating the  idea  that  a  divoroe  oould  be 
granted  to  a  person  who  was  not  domiciled 
in  Vermont,  held  the  divoroe  to  be  good. 

In  Hood  V.  Hood,  II  Allen,  ISS,  87  Am. 
Dec  709,  a  divorce  obtained  In  IHinoIs  by 
the  husband  for  desertion,  upon  notice  by 
publication  in  a  newspaper,  was  hdd  to  be 
valid  aa  against  the  wife,  although  she  was 
then  living  in  Maaaachusetts  under  an  agree- 
ment on  his  part  to  pay  her  a  oertatn  sum 
per  week;  and  although  she  had  no  actual 
notice  of  the  pneeedings,  and  was  not  in 
lltinois  during  the  pendency  thereof.  It  waa 
further  held  that  she  could  not,  in  a  libd  for 
divoroe  brought  by  her  in  MassaehuMtts, 
offer  evidence  that  the  Jllinols  decree 
was  obtsdned  by  fraud,  and  upon  facts  which 
would  not  entitle  her  to  a  divoreS  in  Massa-  ^ 
chusetts.  In  a  subsequent  ease  between  the  g 
sama* parties  (IIO  Mass.  «3)  the  oourt* 
again  decided  that  the  Illinois  decree  eould 
not  he  impeached,  and  that  she  was  not  tm.- 
titled  to  dower  in  any  lands  erf  whldi  tha 
husband  waa  sdsed  during  the  eovertnre. 

The  whole  subject  was  very  carefully  eon- 
sldered  In  Surlen  v.  Shannon,  116  Uass, 
43S,  which  was  an  action  against  the  hus- 
band for  board  furnished  the  wif&  The  hus- 
band, whose  wife  was  living  apart  from  him 
without  Justifiable  cause,  removed  to  Indi- 
ana, acquired  a  domidl  there,  and  obtained 
a  decree  of  divorce  by  publication,  and  1^ 
leaving  a  snnnnoni  at  her  abode  in  Maaaa- 
ohuaetta.    The  divorce  was  hdd  to  be  valid 
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in  HsasadiiiMtti  ■.■  to  all  persons,  altliou^ 
th«  wife  had  new  been  In  Indiana,  never 
feppeared  in  the  suit  there,  hod  no  knowl- 
edge that  her  busbnnd  contemplated  going 
to  that  state,  or  bad  left  Massachusetts,  un- 
til after  lie  had  filed  his  libel  for  divorce. 
The  authorities  are  reriewed  bj  Mr.  Justice 
Gra^,  and  the  conelusion  readied  that  the 
divorce  in  Indiana  was  valid. 

Oummington  W,  Belohvrtovm,  149  Mass. 
223,  4  L.  R.  A.  131,  21  N.  E.  435,  was  ai 
tion  to  recover  expenses  incurred  bj  the 
plaintiff  for  the  support  of  an  insane  ; 
per.  The  husband  had  removed  to  another 
state  and  procured  a  decree  annulling  the 
maniajfe  on  the  ground  of  fraud  in  oonceal- 
ing  from  him  the  fact  of  insanitj  before 
their  marriage.  Notice  of  the  proceedings 
was  served  upon  her,  but  she  was  not  repre- 
•ented,  and  it  was  held  tbat  the  deoreo  was 
InsufBcient  to  annul  her  marriage  In  Massa- 
ehusette.  It  was  held,  under  the  familiar 
mle  that  tlie  jurisdiction  of  the  foreign 
flonrt  maj  be  inquired  into,  that  the  wife, 
when  the  proceedings  were  commenced  ana 
concluded,  was  utterly  Insane,  and  that  the 
reoord  of  the  New  York  courts  showed  her 
to  have  been  so,  and  that  no  guardian  was 
appointed.  The  ease  was  disposed  of  as  one 
over  whidi  the  New  York  court  had  ae- 
qnired  no  jurisdiction.  It  does  not  qualify 
In  any  way  Uie  previous  case  of  Burian  v. 


The  ease  of  Dittim  v.  DiUon,  4  R.  I.  ST, 
Mia  directly  in  point,  and  I  understand  it  to 
?be  so  admitted.  It  was  held  ttiat  a*divoree 
In  Rhode  Island  on  the  ground  of  deeertion 
wms  valid,  though  the  husband  had  never 
bent  within  the  jurisdiction  of  Rhode  Island, 
and  only  eooBtructive  notice  of  the  pendency 
of  the  petition  had  been  given  him. 

The  rule  In  Kentucky  is  settled  in  Rhyma 
V.  JZhym*,  T  Buab,  310,  in  which  a  wife  pro. 
eeeded  against  her  husband  as  a  nonresi- 
dent by  a  warning  order,  and  It  was  tield 
that  the  court  had  jurisdiction  to  grant  her 
a  divorce.  Chief  Justice  Robertaon  remark- 
ing: "It  would  be  a  reproach  to  our  legis- 
lation if  a  faithless  husband  in  Kentucky 
eonid  by  leaving  the  etate,  deprive  his 
abandoned  wife  of  the  power  of  obtaining  a 
divorce  at  home."  In  Bawlnna  v.  Ra^adaU, 
80  Ky.  363,  44  Am.  Hep.  433,  It  was  held 
that  a  divorce  obtained  by  the  husband  in 
Indiana  by  constructive  service  determined 
the  statue  of  the  party  in  Kentucky,  and 
nnder  the  statutes  of  that  state  it  barred 
all  drim  to  curtesy  or  dower  in  Kentucky 
lands.  To  the  same  effect  Is  Perzel  v.  Perael, 
91  Ky.  034,  15  S.  W.  668. 

The  law  of  California  ts  settled  In  Be 
>,  TS  Gal.  213,  T  Am.  St.  Bep.  140, 


10  Pae.  S8T,  to  the  efToct  that  a  cult  for  di- 
vorce, so  far  as  it  affects  the  status  of  tha 
parties  and  the  custody  of  their  children,  is 
a  proceeding  in  r«(n,  and  service  by  publica- 
tion on  a  nonresident  defendant  is  good. 
This  ruling  was  repeated  in  B»  James,  99 
Cal.  3T4,  37  Am.  St.  Bep.  SO,  33  Fae.  1122, 
where  it  is  dedared  that  such  decree  is 
equally  valid  in  other  states. 

Nowhere  is  the  rule  more  strongly  assert* 
ed  than  in  Tennessee,  where  a  decree  ob- 
tained in  Illinois  by  publication  was  sus- 
tained in  Thomt  v.  Sing,  96  Tenn.  00,  31 
a  W.  9S3,  and  where  it  seems  to  have  beaa 
hdd  that  the  decree  could  not  be  impeached, 
even  by  showing  the  absence  of  neeeasair 
residence. 

In  Cooper  v.  Ooopv,  7  Ohio,  pt.  2,  p.  238, 
it  was  held  tnat  a  divorce  granted  In  Indi- 
ana preduded  an  application  for  a  divorce 
and  alimony  in  Ohio.  In  Cos  v.  Ooa,  19 
Ohio  St.  602,  2  Am.  Sep.  416,  the  validity 
of  a  foreign  decree  of  divorce  obt^ned  by 
constructive  service,  except  so  far  as  regard- 
ed the  question  of  alimony,  was  sustained. 
The  same  ruling  was  made  in  Dotrr  v,  for- 
iyth«,  60  Ohio  St.  T20,  40  Am.  St  Rep.  T03..4 
36  N.  E.  1066.  holding  that  while  the  Indi-3 
ana  divorce  was  good,*  it  did  not  affect  tut* 
property  rights  of  the  wife  In  the  state  ol 
Ohio. 

The  rule  In  Missouri  Is  stated  in  Qonld  r. 
Orote,  67  Mo.  200,  that  a  divorce  regularly 
obtained  by  the  husband  In  Indiana  on  an 
order  of  publication  operates  as  a  divoree 
in  his  favor  in  Missouri,  so  as  to  prevent 
his  wife  from  claiming  dower  in  lands  owned 
by  him  in  that  state.  The  decree  so  pro- 
nounced is  a  judgment  in  rem  and  Is  valid 
everywhere  under  the  Conaticution  and  laws 
of  the  United  States.  A  like  ruling  waa 
made  in  Anthony  v.  Rice,  110  Mo.  223,  19 
S.   W.  423. 

The  taw  in  Kansas  is  settled  In  Rodgert 
v.  Rodgtrt,  6S  Kan.  4S3,  43  Fae.  TTO,  to  the 
effect  that  the  courts  of  a  sister  state  may 
dissolve  a  marriage  relation  l>etween  a  hus- 
band domiciled  there  and  a  wife  domiciled 
in  Kansas,  by  publication,  although  un- 
known to  her;  but  that  such  courts  have  no 
power  to  settle  the  title  of  lands  In  Kansas 
or  control  the  custody  of  children  residing 
there.  But  it  was  also  decided  in  Chapman  v. 
Chapman,  48  Kan.  630,  20  Pac  lOTI,  that 
a  wife  having  obtained  a  divorce  In  Oble 
upon  service  by  publication,  was  not  en- 
titled to  dower  in  lands  in  Kansas  fraud- 
ulently conveyed  by  her  husband  in  fraud 
of  her  or  others. 

In  Smith  V.  Smith,  43  La.  Ann.  1140,  10 
So.  248,  it  is  held  that  a  wife  may  acquire 
a  separate  domicil  from  that  of  her  bua- 
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bftnd,  irltara  Ui  aandiuit  lifts  bean  radi  aa 
to  furnish  graund  for  dlToraa^  Mid  her  mar- 
ria^  Btatua  beoomM  nibJMt  to  the  JniiH- 
dietion  of  that  dmnldl,  and  that  the  courts 
thereof  may  grant  ft  divoroe  upon  ftctual  or 
constructive  notlee.  The  rights  ol  the  Lou- 
iBlona  courts  to  decree  a  diTorce  against  an 
absentee  by  means  of  subBtitut«d  Bervice  Is 
•gain  affirmed  in  Buthr  v.  Waahington,  4G 
La.  Ann.  Z79,  10  L.  R.  A.  814,  12  So.  356. 

lliB  law  of  Wisconsin  la  the  same.  Shafer 
V.  Buahnell.  24  Wis.  3T2;  Oook  v.  Cook,  66 
Wis.  195,  43  Am.  Rep.  706,  14  N.  W.  33,  443, 
though  in  the  latter  cue  the  Ti(^t  of  the 
wife  to  an  interest  in  her  hiuband'i  Ian3s 
in  Wisconsin  was  preserved. 
f,  In  Thompson  t.  Stats,  S8  Ala.  12,  the 
gright  of  the  hnshand  to  emigrate  and  acquire 
•  ft  new  domleil,  ftnd  procure  ■•divorce  upon 
publication  in  the  state  of  his  domicil  was 
also  affirmed.  See  also  Turner  v.  Turner,  44 
Ala.  437.  In  the  latUr  case  it  is  Indicated 
that  a  foreign  divorce  did  not  settle  the 
lights  of  the  wife  to  dower  in  bis  lands,  or 
any  other  interests  of  ft  pecuniar]'  char- 
acter. 

In  ITIuM  T.  KUne,  SI  Iowa,  386,  42  Am. 
Sep.  47,  10  N.  W.  B25,  a  decree  rendered  in 
another  Btat«  on  seiriee  by  publication  was 
reoogniEed,  except  so  far  as  it  attempted  to 
fix  the  cnstody  of  the  minor  children.  In 
FoM  OrnJdl  v.  Tan  Ortdal,  ST  Iowa,  35,  24 
N.  W.  679,  the  property  rights  ol  the  wife 
were  recognised,  but  this  right  was  limited 
to  property  within  the  state,  and  which  the 
husband  owned  at  the  time  of  the  divorce, 
and  not  to  what  he  subsequently  acquired. 
In  this  ease  It  was  said;  "The  divorce  was 
granted  ...  in  May,  1880,  In  November, 
I8S1,  the  defendanVs  father  died  in  this 
state,  poeseSBcd  of  certain  property  which 
the  defendant  inherited.  Now,  while  It  may 
be  that  the  plaintiff  might  be  entitled  to  ali- 
mony if  tbe  defendant  had  owned  property 
in  the  state  at  the  time  the  divorce  was 
procured  In  Nebraska,  she  cannot  be  so  en- 
titled because  he  has  subsequently  acquired 
property.  The  plaintiff.  If  entitled  to  ali- 
mony, was  so  entitled  at  the  time  the  di- 
vorce was  granted.  The  relation  of  husband 
and  wife  then  eeased,  and  neither  party  is 
SM titled  to  any  share  or  interest  in  property 
which  may  be  subsequently  acquired." 

In  Indiana  the  right  of  a  wife  domiciled 
there  to  a  divorce  against  the  husband  who 
never  resided  in  that  state,  and  npon  whom 
service  was  only  obtained  by  publication,  Is 
recognfewd  in  Tolen  t,  Tolon,  2  Blacfcf.  407, 
SO  Am.  Dec.  742;  Bood  t.  State,  SO  Ind.  263, 
tt  Am.  Rep.  21 ;  and  in  BiJbUh  v.  Hattle, 
146  Ind.  69,  33  L.  R.  A.  783,  44  N.  E.  20, 
U  was  held  that  the  wife  had  no  rights  in 
Us  properly  by  virtue  of  her  marriage  re- 


lations with  the  husbftx^  tlumgh  tt«  oosil 
did  not,  in  the  divoroe  prooeedings,  adjodt 
oate  the  property  rights  ol  the  parties. 

In  Oamer  v.  Oamer,  56  Ud.  127,  tlie  pow- 
er to  giant  a  divorce  against  a  nonresident, 
upon  whom  process  had  not  been  served,  was 
recognized,  bat  the  right  to  a  decree  that  the 
nonresident  should  not  marry  again  was  de-^ 

*  In  TJiitrttcm  t.  Thurtton,  68  Minn.  279,? 
69  N.  W.  1017,  the  divorce  was  recogniied, 
though  process  was  served  outside  of  thv 
stftt«.  But  it  was  held  that  Uie  question  of 
alimony  was  not  res  jvdioata  by  reason  of 
the  judgment.  The  wife  was  allowed  ali- 
mony out  of  the  proper^  in  Minnesota. 

The  validity  of  foreign  divorces  obtained 
without  personal  service  is  recogniied  in  IIU* 
nols,  in  Snotelton  v.  Enowlton,  166  111.  ICS, 
39  N.  E.  G96,  and  In  Dunham  v.  Dvnluim, 
162  III.  689,  3G  L.  R.  A.  70,  44  N.  E.  841. 

The  law  in  New  Jersey  appeared  at  one 
time  to  favor  the  contention  of  the  wife  In 
this  ease.  I'ne  gist  of  the  decisions  seemed 
to  be  that  a  foreign  decree  Is  enforceable  In 
another  state  only  on  the  ground  of  comity. 
This  was  indicated  in  Doughty  v.  Doughty, 
28  N.  J.  Eq.  681,  though  the  decree  In  that 
ease  was  held  to  have  been  obtained  by 
fraud.  It  was  admitted  that  the  decree  ob- 
tained by  the  husband  in  Dlinois  was 
lawfnl  and  binding  there,  but  it  was 
held  that  It  did  not  change  the  status 
of  the  wife  In  New  Jersey,  her  citizenship 
there  being  admitted.  The  ease  was  proper- 
ly decided  on  the  ground  thnt  the  husband 
went  to  niinoTs  to  obtain  a  divorce,  and  ac- 
quired no  bona  flde  domicil  there.  The  same 
rule  was  recognized  in  Floustr  v.  Ftoicer,  42 
N.  J.  Eq.  162,  7  At!.  869.  These  caaes,  how- 
ever, seem  to  have  been  overruled  In  Felt  r. 
Felt,  59  N.  J.  Eq.  600,  47  L.  R.  A,  646,  83 
Am.  at.  Rep.  612,  45  AO.  105,  49  Atl.  1071, 
where  it  was  held  that  the  domiei!  of  the 
complainant  In  a  foreign  state  wag  suHlelent 
to  give  jurisdiction,  notwithstanding  the  de- 
fendant had  not  been  served  with  process 
there.  The  chief  justice  remarked  in  this 
case;  "A  condition  of  the  law  which  makea 
the  intercourse  of  a  man  and  woman  either 
Intimate  or  adulterous  as  they  happen  to 
be  within  the  limits  of  one  9tat«  or  another 
is  not  to  be  tolerated  any  further  than  is 
plainly  required  by  public  policy."  This 
case  evidently  puts  New  Jersey  in  line  with 
the  vast  majority  of  other  states. 

The  eases  of  Nov,-  York  upon  this  sub- 
ject are  numerous  and  perhaps  not  wholly 
reconcilable,  but  we  think  that  the  taw,  as 
summarized  in  the  last  ease  of  Winston  v. 
Winston,  165  N.  Y.  653,  69  N.  E.  273,  is 
adverse  to  the  validity  of  a  divorce  obtained 
in  another  state  without  service  of  proceaa 
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FwltUn  Um  Jarlsdletlon.  Of'the  tune  tenor 
are  tlte  eaBSS  in  PemuylTaaia;  Colvin  v. 
Beei,  S6  Pa.  3T5;  lUel  t.  Elder,  62  Pa.  308, 
1  Am.  Bep.  414.  Nortli  Carolina:  Irbj/  v. 
Wilaon,  21  N.  C  (1  Dev.  ft  B.  Eq.)  SBS; 
ffOTTM  V.  Eatrit,  US  N.  O.  M7,  44  Am. 
St.  Bop.  4TI,  20  a  E.  187.  South  Carolina: 
MoOrtery  t.  Davit,  44  S.  C.  190,  2S  L.  fi.  A. 
656,  Bl  Am.  St  Kep.  794,  E2  B.  E.  178. 

Tbo  law  ia  thia  country,  tiien,  may  be 
■ninmarized  aa  followB:  In  Maine,  Hassn- 
^usetta,  Rhode  Island,  Kentucky,  Califor- 
nia, Tennessee,  Ohio,  MiBsouri,  Kuuas,  Lou- 
itian*,  Wisconsin,  Alabama,  Iowa,  Indiana, 
U^iyland,  Minnesota,  Illinois,  and  New  Jer- 
sey, the  validity  of  a  diTorce  obtained  in 
another  state  by  a  party  there  domiciled,  in  a 
proceeding  where  constructiTo  service  upon 
the  defendant  only  is  obtained,  ia  fully  rao- 
Ogniied.  In  Ohio,  Iowa,  and  Minnesota,  and 
perhaps  also  Louisiana  and  AUlwma,  her 
right  to  alimony  and  to  dower  is  preeerred. 
iiut  the  vary  eases  which  limit  the  effect  of 
the  divorce,  so  far  as  proper^  right*  are 
eoncemed,  restrict  such  rights  to  dower  in 
lands  of  which  the  husband  was  seised  dur- 
ing eoTerture,  and  inferentiaily,  at  least,  to 
alimony  from  such  property.  It  is  also  lim- 
ited to  property  within  the  state  where  suit 
Is  brought.  That  her  rights  in  her  hus- 
band's property  should  extend  to  property 
acquired  by  him  long  after  the  divorce  Is 
nowhere  indicated. 

The  only  states  In  which  it  is  held  that 
part?  domiciled  in  another  state  may  not 
obtain  a  dlToroa  there  by  eonstractive  aerr- 
lee  are  New  York,  Pennsylvania,  North  and 
Bouth  Carolina. 

A  proceeding  for  divorce  is  a  suit  in 
with  which  is  often  incorporated  a  suit  m 
permtum.  The  res  is  aptly  stated  In  Elliton 
r.  Martin,  63  Mo.  675,  aa  "tbe  status  of  the 
plaintiff  in  r«Eation  to  IA«  defendant,  to  be 
acted  on  by  the  court.  This  relation  being 
before  tOe  court  in  tbe  person  of  tbe  plaii 
tiff,  the  court  acts  on  it,  and  dluolvee  it  by 
a  Judgment  of  divorce."  The  tact  subse- 
quently ascertained,  that  it  mi^  have  been 
procured  by  fraud  or  false  t«timony.  Is 
wholly  beside  the  quostion,  aa  we  shall  here- 
^  after  show.  The  fact  that  the  husband 
SI  changed  his  domicil  to  another  state,  after 
■  the  esuse  of  action^arose,  Is  also  immaterial. 
The  status  of  the  husband  in  thia  oaee  was 
Irrevocably  fixed  by  the  decree.  It  is 
Beeesaary  to  consider  how  tar  it  affected  the 
■tatua  of  the  wife  in  New  York,  which,  in 
reapect  to  other  questions,  may  be  subject 
the  local  law;  but  her  relatione  as  against 
her  husband  are  controlled  by  the  decree 
which  Szed  Ma  dafu*.  Indeed,  It  would  be 
a  reproach  to  our  jurisprudence  If  ai 
Jured  party  residing  in  otie  state  could  not 


obtain  a  deoree  from  tin  other  party,  with- 
out pursuing  the  offending  party  into  an- 
other and  distant  state,  where  be  or  she 
may  have  diOMOi  to  establish  a  domidL 

bl  thia  oaae  the  referee  reported  that  the 
defendant  abandoned  the  plaintiff  without 
cause  or  JustiSoatiou.  An  exception  ws4 
taken  to  thia  report,  and  the  teatimony  was 
sent  up,  which  shows  that  the  parties  sepa- 
rated on  the  day  of  their  marriage  and 
have  never  lived  together  since.  The  testi- 
mony leaves  it  doubtful  whether  it  was  a 
case  of  abandonment  or  of  separation  by  mu- 
tual consent.  It  does,  however,  show  that 
plaintiff  took  no  ateps  to  assart  her  marital 
rlghta  for  twenty-six  years  after  her  mar- 
riage. Her  husband  having  In  the  mean- 
time inherited  a  large  amount  of  proper^ 
from  his  father,  she  b^;an  suit  for  divorce 
a  manaa  «t  thoro  and  an  allowance  of  ali- 
mony. This  suit,  however,  was  ineffectual 
so  tar  sa  respects  the  alimony,  as  no  per- 
sonal service  waa  obtained.  She  waited 
again  for  five  yeara  and  b«^an  this  prooeed- 
ing  both  for  a  aeparation,  which  she  had  al- 
ready obtained,  and  for  alimony. 

We  think  the  defendant  may  lawfully  r» 
ply  this:  "You  are  pursuing  me  aa  your 
husband  for  a  separation  de  jvrt  which  baa 
existed  for  thirty-one  years  da  faeto,  and 
since  1B94  dt  jure,  and  for  an  alimony  wUch 
is  obviously  the  sole  object  of  your  proeaed- 
ing.  Your  only  claim  against  me  is  as  your 
hu^and.  I  am  not  your  husband.  Twenty- 
three  yeara  ago  the  superior  court  of  Litoh- 
field  county,  Connecticut,  In  which  state  I 
had  an  actual  and  bona  flde  domicil,  and 
which  had  bad  sole  jurisdiction  over  my 
n»rital  status .  for  twelve  years,  liberated 
me  from  the  bonda  of  matrimony  and  pro- 
nounced me  a  free  man.  In  the  meantime  Is 
have  married  another  woman,  and  if  yonrj 
"position  be  a  sound  one,  I  am,  at  least  in* 
the  state  of  New  York,  a  bigamist,  and  my 
wife  an  adulteress."  It  Is  difficult  to  con- 
ceive of  a  eaae  calling  more  loudly  for  the 
application  of  the  general  doctrine. 

Aa  no  question  ia  made  as  to  the  validity 
of  the  Connecticut  decree  and  its  legal  effect 
in  that  atate,  and  aa  this  court  has  repeat- 
edly decided  that,  under  the  full  faith  and 
credit  clause  of  the  Constitution,  a  judg- 
ment  conclusive  in  the  state  where  it  is  ren- 
dered is  equally  conclusive  everywhere  in 
the  oonrta  of  the  United  States  ( (Tlieeoer  v. 
WiUon.  9  Wall.  lOB,  19  L.  ed.  604;  irillt  v. 
Duryw,  7  Craocb,  483,  S  L.  ed.  412i  IT  Any 
v.  Eetehum,  11  How.  lU,  13  L.  ed.  049), 
I  do  not  understand  how  thia  decree  can  be 
denied  the  same  effect  In  New  York  Chat  it 
has  in  Connecticut  without  disregarding  Uia 
constitutional  provision  in  question.  IHie 
result  is  that  the  husband,  freed  from  the 
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bonds  of  matrfnuniy  In  CoBnteHeai,  wi 
Uberty  to  oontrkct  uiothar  nurrlage  than, 
wUle  th«  wife  cannot,  otki  at  this  late  da;, 
contisct  another  marriage  in  New  York 
witbout  being  goilt;  of  adultery. 

S.  It  i>  inaiflted,  howerer,  that  the  deeree 
ot  Uie  OoDDoetlcut  court  waa  obtained  by  the 
fT»nd  of  Baddo^  in  ttating  In  Ua 
plaint  that  Ue  wife  had  deserted  him,  when, 
in  Uie  present  eue,  it  appears  from  his  own 
teatimony  thjit  he,  in  faet,  abandoned  and 
lefnaed  to  lire  with  her,  or  that  Ui^  aepa- 
rated  by  mutual  consent. 

The  eridence  upon  which  the  Connecticut 
decree  waa  granted  doea  not  appear  in  the 
record,  and  it  is  poaaible  that  the  ease 
made  out  by  the  teatimony  of  other  wit- 
nfinnnn  But,  however  that  may  be,  this  de- 
eree  cannot  be  impeached  by  evidence  that  it 
was  obtained  by  false  testimony,  even  thougtt 
it  be  teatimony  of  the  plaintiff  in  that  pro- 
mndinf  and  the  defendant  in  this.  Bood  v. 
Bood,  11  Allen,  ISS,  S7  Am.  Dec.  709,  in 
which  it  WBB  held  that  both  partiea  had 
their  domicil  in  Illinois,  and  were  subject  to 
the  jUTisdiction  of  ita  courts,  and  that  the 
faet  of  deserUon  by  the  wife  was  conelmive- 
^Ij  settled  between  the  parties  by  the  decree 
gin  Illinoia,  and  it  waa  not  eompetent  for  the 
•  wife  to  •Mmtradict  it  on  a  libet  filed  by  her 
afterwards  in  Uasaachusetts.  See  same  case, 
no  Mau.  463. 

The  rule  is  well  settled  that  while  a  judg- 
ment or  decree  may  sometimes  be  im- 
peached for  fraud,  it  ean  only  be  for  a 
fraud  extrinsic  to  the  cause, — as,  that  the 
Judgment  wa«  colJuslvely  obtained  to 
fraud  some  other  person;  and  that  It 
not  be  impeached  by  either  of  the  parties 
thereto  by  reason  of  false  testimony  given  at 
the  time,  or  whieh  must  have  been  given  to 
eetahUsh  the  plaintiff's  case,  or  even  l^  per- 
jury of  one  of  the  parties  thereto.  Orant- 
ing  that  tiie  testimony  shows  the  absence 
of  good  faith,  and  eren  perjury,  on  the  part 
•t  the  husband,  in  the  Conneetiimt  ault,  the 
decree  cannot  be  opened  for  that  reason,  oi 
for  any  reason,  which  would  not  logically 
Involve  a  re-examination  of  the  entire  facts 
upon  which  the  decree  is  obtamed.  Otiritt- 
«HM  V.  Rmaall,  5  Wall,  ZOO,  IB  L.  ad.  475; 
United  Btatea  v.  Throehmortfm  98  U.  5.  81, 
26  L.  ed.  93;  8imm»  v.  BUmum,  3  Cranch, 
SOO,  SL.ed.44S;  Ammidoti  v.  Smith,  I 
Wheat.  447,  4  L.  ed.  132;  Bmith  t.  LmoU,  3 
Johna.  1S7,  S  Am.  Dec.  4S9;  UarHot  v. 
Bampton,  7  T.  R.  269;  Demerit  t.  Lyford, 
VT  N.  H.  S41,  648;  Pwi  v.  Woodbridge,  3 
Day,  SO;  Dillin^  v.  Mmray,  6  Ind.  324,  63 
Am.  Dee.  3BS;  Homer  v.  Pith,  1  Pick,  439, 
11  Am.  Dec.  eiB;  Lemt  v.  Bogert,  18  Pa. 
18;  Bidmepvker  t.  Bid«niparktr,  Bt  He. 
iSl,  83  Am.  Dee.  S27;  Bottom  iW.K.  Corp. 


T.  BpttrJMvk,  1  Anan,  M4,  TV  Am.  Dee.  760; 
Damport  v.  jffynpsoN,  Cro.  BUc  pt.  S,  p. 
SEO;  Et/rt*  T.  8tdg»v>iok«,  do.  Jae.  601; 
Ifuon  T.  Jfesienper,  17  Iowa,  EBl,  E7C) 
Walker  v.  Amea,  2  Oow.  OS;  WUU  t.  Jfer- 
ntt,  7  N.  T.  BS2,  57  Am.  Dee.  B2T. 

When  it  Is  oonaidered  that  the  status  of 
the  defendant  was  fixed  by  the  decree  of  the 
Connecticut  oourt  In  1B81,  in  a  proceeding 
of  whloh  his  wife  had  due  notice,  that  upon 
the  faith  of  this  decree  he  remarried  the 
following  year,  and  that  the  plaintiff  made 
no  move  to  wtahlish  har  conjugal  rights  for 
thirteen  years  thereafter,  and  for  twenty- 
six  years  after  her  marriage,  the  injustice 
of  liolding  all  these  proceedings  to  be  null 
and  void,  even  upon  the  assumption  of  per- 
jury eommitted  by  the  defendant,  becomes 
the  more  manifest  We  think  that  at  least 
the  record  should  have  been  received.  ^ 

I  r^ret  that  the  court  in  this  case  hasg 
taken  what  aeems  U>*me  a  step  badcward  In* 
American  jurisprudence,  and  hae  virtually 
returned  to  the  old  doctrine  of  comity, 
which  it  waa  the  very  object  of  the  full 
faith  and  credit  clause  of  the  ConstHuUon 
to  Buperaede. 

Ur.  Justiee  Rolmea,  with  whom  con- 
curred Mr.  JusUce  Haflaa,  Mr.  Justice 
Brewer,  and  Hr.  Justice  Browa,  dissent- 
ing: 

I  do  not  suppose  that  civilisation  will 
oome  to  an  end  whichever  way  this  case 
is  decided.  But  as  the  reasoning  whldi 
prevails  In  the  mind  of  the  majority  does 
not  convince  me,  and  aa  I  think  that  the 
decision  not  only  reveraee  a  previous  well- 
oonsidered  dedaion  of  this  court,  but  is 
likely  to  cause  considerable  disaster  to  Inno- 
cent persons,  and  to  bastardise  chlMrcD 
hitherto  supposed  to  be  the  offspring  of  law* 
ful  marriage,  I  think  it  proper  to  expreaa 
my  views.  Oenerally  stated,  the  issue  la 
whether,  when  a  husband  sues  In  the  court 
of  his  domicil  for  divorce  from  an  abe^it 
wife  on  the  ground  of  her  desertion,  the  jur- 
isdiction of  the  oourt,  if  there  is  no  personal 
aervlee,  depends  upon  the  merits  of  the  ease. 
If  the  wife  did  desert  her  husband  in  tact,  or 
if  she  was  served  with  process,  I  understand 
It  not  to  be  disputed  that  a  decree  of  di- 
vorce in  the  ease  supposed  would  be  eott- 
elusive,  and  so  I  understand  it  to  be  ad- 
mitted that  If  the  court  of  another  state, 
on  a  retrial  of  the  merits,  flnda  them  ta 
have  been  decided  rightly,  Its  duty  will  ba 
to  declare  the  decree  a  bar  to  its  Inquiry. 
The  first  form  of  the  question  U  wheth« 
it  has  a  right  to  inquire  into  the  merit* 
at  all.  But  I  think  that  It  will  appear 
directly  that  the  iaaua  b  Barrcwar  ann 
than  that 
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In  AO^rtmt  ▼.  itli«rlo»,  18t  U.  S.  15S, 
4S  L.  «d.  T94,  £1  Bnp.  Ct  Rep.  U4,  a, 
diroFM  was  p'uitod,  on  &•  ground  ot  de- 
Mrtion,  to  A  husband  in  Keutnck^  againit 
a  wif«  who  had  established  herself  in  New 
YotTc.  She  did  not  appear  in  the  suit  and 
the  only  noUee  to  her  wa*  by  nuul.  Before 
the  deciM  wu  made  she  sued  in  New  York 
for  »  divorce  from  bed  and  board,  but  pend- 
_ing  the  latter  proceedings  the  Keutuclcy 
ctsuit  waa  brought  to  its  end.  Tba  husband 
•  ippeared'in  New  York  and  set  up  the  Ken- 
tucky decree.  The  New  York  court  found 
that  the  wife  left  her  husband  because  of 
hia  eruel  and  abusive  tieatment,  without 
&ult  on  her  part,  held  that  the  Kentucky 
decree  waa  no  bar,  and  granted  the  wife 
her  divorce  from  bed  and  board.  The  New 
York  decree,  after  being  affirmed  by  the 
court  of  appeals,  was  reversed  by  this  court 
on  the  ground  that  it  did  not  give  to  the 
Eentuelcy  decree  the  faith  and  credit  which 
It  had  by  law  in  Kentucky.  Of  course,  if 
tna  wife  left  her  husband  because  ot  his 
cruelty,  and  without  fault  on  her  part,  »• 
found  by  the  New  York  court,  she  waa  not 
foilty  of  desertion.  Yet  this  court  held  that 
the  question  of  her  desertion  was  not  open, 
but  was  conclusively  settled  by  the  Ken- 
tucky decree. 

There  ia  no  difference,  so  far  as  I  can  see, 
between  Atherton  v.  Atherton  and  the  pres- 
ent ease,  except  that  in  Alhertoti  v.  Alhtr- 
ton  the  forum  of  the  first  decree  waa  that 
of  the  matrimonial  domicil,  whereas  in 
this  the  court  was  that  of  a  domicil  after- 
wards acquired.  After  that  dedsion  any  gen- 
eral objection  to  the  effect  of  the  Connect- 
icut decree  on  the  ground  ot  the  wife's  al>- 
MDce  from  the  stato  comes  too  late.  So 
does  any  general  objection  on  the  ground 
that  to  give  it  effect  invites  a  race  of  dili- 
gence. I  therefore  pass  such  arguments 
without  discussion,  although  they  seem  to 
me  easy  to  answer.  Moreover,  Athtrton  v. 
Ath«Ttott  decides  that  the  jurisdiction  of  the 
matrimonial  domicil,  at  least,  to  grant  a 
divorce  for  the  wife's  desertion  without  per- 
•bnal  service,  does  not  depend  upon  Uie  fact 
of  her  desertion,  but  continues  even  if  her 
husband's  cruelty  has  driven  her  out  of  the 
state,  and  she  has  acquired  a  separate  dom- 
icil elsewhere,  upon  the  principles  which 
we  all  agree  are  recogniied  by  this  court. 

I  can  see  no  ground  for  giving  a  less 
•fleet  to  the  decree  when  the  husband 
changes  his  domidi  after  the  separation 
taken  place.  The  question  whether  such  a 
decree  should  have  a  lass  efleet  is  the  only 
question  open,  and  the  issue  is  narrowed 
to  that.  No  one  denies  that  the  husband 
may  sue  for  divorce  in  his  new  domicil, 
ar,  as  I  have  said,  that  if  he  geto  a  decree 


when'hs  really  has  been  deserted.  It  will  be* 
binding  everywhere.  Bawkiiu  v.  Rag»daU, 
80  Ey.  353,  44  Am  Rep.  4S3,  cited  181  U. 
S.  162,  45  L.  ed.  7SS,  £1  Sup.  Ct.  Rep.  644} 
Oheely  v.  Clayton,  UO  U.  S.  701,  705,  28 
L.  ed.  298.  209,  4  Sup.  CL  Rep.  32a  It  Is 
unnecessary  to  add  more  cases.  The  only 
reason  which  I  have  beard  BUsgesled  for  bold- 
Vag  the  decree  not  binding  as  to  the  fat.'t  tliat 
he  was  deserted,  is  that  if  be  is  deserted,  hb 
power  over  the  matrimonial  domicil  remains 
so  that  the  domicil  ot  the  wife  accompaniea 
hiCD  wherever  be  goes,  whereas  if  be  is  (lie 
deserter  be  has  no  such  power.  Of  course  this 
is  a  pure  fiction,  and  fiction  always  is  a  poor 
ground  for  changini  substantial  rights.  It 
seems  to  me  also  sn  inadeguato  Bction,  since 
by  the  same  prindple,  if  he  deserts  her  in  the 
matrimonial  domicil,  he  is  equally  powerless 
to  keep  her  domicil  there,  if  she  moves  Into 
another  state.  The  truth  is  that  jurisdic- 
tion no  more  depends  upon  both  parties 
having  tbeif  domicil  within  the  stato,  than 
it  does  upon  the  presence  of  the  defuidant 
there,  as  Is  shown  not  only  by  Athtrton  v. 
Athert<yn,  but  by  the  rights  of  the  wife  In 
the  matrimonial  domicil  when  the  husband 

There  Is  no  question  that  a  husband  m«y 
eatabtish  a  new  dMnicil  for  himself,  even 
if  he  has  deserted  his  wife.  Yet  in  these 
days  of  equali^  I  da  not  suppose  tliat  It 
would  be  doubted  that  the  jurisdiction  of  the 
court  of  the  matrimonial  domicil  to  grant 
a  divorce  for  the  desertion  remained  for  her, 
as  it  would  for  him  in  the  converse  case. 
See  Cheetier  v.  WiUon,  S  Wall.  108,  IB  L.  ed. 
604.  Indeed,  in  Dition  v.  ZNtson,  4  R.  L 
S7,  which,  after  a,  quotation  of  Judge  Cool- 
ey's  praise  of  it,  is  stated  and  relied  upon 
as  one  of  the  pillars  for  the  dedsion  of 
Athertim  v.  Atkertan,  a  wife  was  granted 
a  divorce,  without  personal  service,  in  the 
state  of  a  domicil  acquired  by  her  after 
separation,  on  the  sole  ground  that  In  the 
opinion  of  the  court  its  decree  would  be  bind- 
ing everywhere.  If  that  is  the  law  It  dla- 
posea  of  the  case  of  a  husband  under  simitar 
cireum stances, — that  Is  to  say,  of  the  pres- 
ent case,  a  fortiori;  for  I  suppose  that  the 
notion  that  a  wife  can  have  a  separate  dom- 
icil from  her  husband  Is  a  inodem  ide*. 
At  least  Ditaon  v.  Ditson  confirms  the  as-^ 
sumption  that  jurisdiction  is  not  dependents 
on  the  wife's  actually  residing  in'the  same* 
stoto  as  her  husband,  which  has  been  estab- 
lished by  this  court.  Atharton  r.  Alherlon, 
supra;  Maynard  v.  Bill,  125  U.  S.  190,  31 
Li.  ed.  <i24,  ti  i^up.  Ct.  Rep.  723 ;  Cheerer  v. 
Wilson,  supra.  When  that  assumption  is 
out  of  the  way,  T  repeat  that  I  cannot  see 
any  ground  for  distinguishing  between  the 
extent  of  jurisdiction  in  the  matrimonial 
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domldl  and  that,  admitted  to  exist  to  some 
•Eteat,  in  a  domieil  later  acquired.  I  also 
rep«at  and  emphaaize  that  if  the  flndlng  of 
a  second  court,  contrary  to  the  decree,  that 
the  husband  waa  the  deserter,  deatrOTB  the 
jurisdiction  in  the  later  acquired  domicU 
because  the  domieil  of  the  wife  does  not 
follow  hie,  the  same  fact  ought  to  destroy 
the  jurisdiction  ia  the  matrimonial  domieil 
if.  In  Donaequence  ol  her  husband's  conduct, 
the  wife  bos  left  the  state.  But  Atherton  t. 
Atherton  decide*  that  it  does  not. 

It  Is  important  to  bear  in  mind  Uiat  the 
preeent  decision  purports  to  respect,  and  not 
to  overrule,  Atherton  v.  Ath«non.  For  that 
reason,  among  others,  J  spend  no  time  In 
juetifying  that  case.  And  yet  it  appears 
to  me  that  the  whole  argument  whidi  pre- 
vails with  the  majority  of  the  ooort  Is  eim- 
plj  an  argnment  that  At^arton  v.  Atharton 
ia  wrong.  I  havo  tried  in  vain  to  discover 
ai^tbing  tending  to  ahow  a  diatinetion  be- 
tween that  case  and  this.  It  is  true  that  in 
Athmion  v.  Atlim^on,  Ur.  Jnotlae  Gray  oon- 
flned  the  deeislon  to  the  case  before  the 
court.  Evidently,  I  should  say,  frcHn  in- 
t«mal  evidenoe,  in  deference  to  Kmples 
wbieh  he  did  not  share.  But  a  oourt,  by 
wmouncing  that  its  dedsEoa  Is  oonSned  to 
tiie  facts  before  it,  does  not  decide  in  ad- 
vance that  l(^c  will  not  drive  it  further 
when  new  facts  arls&  New  foots  have  aris- 
en. I  state  what  logie  seems  to  me  to  re- 
quire If  that  case  is  to  stand,  and  I  think 
It  reasonable  to  ask  for  an  articulate  indi- 
cation of  how  it  ia  to  be  distinguished. 

I  have  beard  it  suggested  that  the  differ- 
ence Is  one  of  d^ree.  I  am  the  last  man 
in  the  world  to  quarrel  with  a  distinction 
■imply  because  it  is  one  of  decree.  Most 
diHtinetions,  in  my  opinion,  are  of  that  sort, 
^and  are  none  the  woree  lor  it.  But  the  line 
JJwhieh  is  drawn  most  be  Justilied  by  the  fact 
•  that  it  Is>a  litUe  nearer  than  the  nearest 
oppodng  ease  t«  one  pole  of  an  admitted 
antithesis.  When  a  crime  Is  made  burglary 
by  the  fact  that  it  was  committed  thirty 
seconds  after  one  hour  after  sunset,  ascer- 
tained according  to  mean  time  In  the  place 
of  the  act,  to  take  an  example  from  Massa- 
(diUsettB  (Rev.  Laws,  chap.  219,  g  10),  the 
act  is  a  litUe  nearer  to  midnight  than  it  it 
had  been  committed  one  minute  earlier,  and 
no  one  denies  that  there  is  a  difference  be- 
tween night  and  day.  The  fixing  of  a  point 
when  day  ends  is  made  inevitable  by  the 
■diaJMlnn  of  that  difference.    But  I  ean  find 


no  basis  for  giving  a  greater  jurisdiction  to 
the  conrta  of  the  husband's  domidl  when 
the  married  pair  happens  to  have  reeided 
there  for  a  month,  even  if  with  Intent  to 
make  it  a  permanent  abode,  than  if  they 
had  not  lived  there  at  all. 

I  may  add,  aa  a  consideration  distinct 
from  those  which  I  have  urged,  that  I  am 
unable  to  reconcile  with  the  requirements  of 
the  Constitution,  article  4,  i  1,  the  notioa 
of  a  judgment  being  valid  and  binding  in 
the  state  where  it  is  rendered,  and  yet  de- 
pending for  recf^nition  to  the  same  extant 
in  other  states  of  the  Union  upon  the  comity 
of  those  statea.  No  doubt  some  color  for 
such  a  notion  may  be  found  in  state  daoi- 
aions.  State  oourts  do  not  always  have 
the  Constitution  of  the  United  SUtes  vivid- 
ly present  to  their  minds.  I  am  responsible 
for  language  treating  what  eeema  to  me  the 
fallacy  aa  open.  In  BlanHnton  v.  SIoefcMow, 
141  Mass.  432,  436,  BO  Am.  Kep.  4S4,  B  N. 
E.  ft30.  But  there  is  no  exception  in  the 
words  of  the  Constitution.  "If  the  Jadp 
ment  Is  conclusive  in  the  state  where  It  was 
pronounced,  it  ts  equally  conclusive  everj- 
where."  OKrittmtu  v.  BimmJI,  0  Wall.  £90, 
302,  18  L.  ed.  476,  4TS.  Uarshall,  Ch.  J., 
in  Hampton  v.  M'Oomuit,  3  Wheat.  234,  4 
L.  ed.  378;  Villa  v.  I>urye«,  7  Craneb,  481. 
48S,  3  L.  ed.  411,  413;  Storj,  Const.  E  1313. 
See  also  Haneoeb  Jfat.  Bank  v.  Fanutm, 
176  U.  8.  640,  644,  045,  44  L.  ad.  619,  621, 
622,  20  Sup.  Ct.  Rep.  S06.  I  find  no  quali- 
fication of  the  rule  In  Wtsoonsin  r.  Pelioar^ 
Im.  Co.  127  U.  a  285,  32  L.  ed.  E3B,  B  Sup. 
Ct.  Rep.  1370.  That  merely  decided,  with 
regard  to  a  case  not  within  the  words  of 
the  Constitution,  that  a  state  Judgment 
could  not  be  sued  upon  when  the  facts  which 
it  established  were  not  a  cause  of  actionn 
outside  the  state.  It  did  not  decide  or  even  § 
remotely  suggest  that  the  judgment 'would* 
not  be  conclusive  as  to  the  tacts  if  in  any 
way  those  facts  came  In  question.  It  is  de- 
cided as  well  as  admitted  that  a  decree  like 
that  rendered  in  Connecticut  in  favor  of  a 
deserting  husband  is  binding  in  the  state 
where  it  is  rendered.  Uaynard  v.  Sill,  su- 
pra. I  think  it  enough  to  read  that  case  in 
order  to  be  convinced  that  at  that  time  the 
court  had  no  thought  of  the  divorce  being 
confined  in  its  effects  to  the  territory  where 
it  was  granted,  and  enough  to  read  Atherton 
T.  Atherton  to  aes  that  its  whole  drift  and 
tenden<7  now  are  reversed  and  Its  ni 
,  aonsequenois  denied. 
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PEOPLE  OF  THE  STATE  OF  NEW  YORE. 

OmutltoHomal  l&w — eqaal  prot*atli»  of 
the      Ibitb  —  AlBBFtmlBBtloB.— Nonprodn- 

ClDE  Tender*  ot  milk  Kre  not  denied  tlia  eqaal 
pnlectlDn  of  Ui«  lAwa  suKTuitead  b;  th* 
Utli  Amendment  to  tlia  Vaitnl  Coottltntloii 
because  tb>r  >r*  not  s1t«i  tb*  prlrlleca  ac- 
corded to  prodaclDg  Tender*  of  eiemptlng 
themtelTei  from  actloni  or  pentUttv  for  rlola- 
tlona  of  tlie  prOTlilana  of  tbe  New  York 
■xrlcoltoral  lair  to  prcTeat  the  sale  o(  adul- 
terated milk  b;  ibowlni  that  the  milk  mid 
or  offered  for  late  bj  them  U  In  tbe  aama  coo- 
dltloD  aa  wben  It  left  tb*  lierd  of  tlM  pro- 


IN  ERROR  to  the  Supreme  Court  of  tlia 
StAt«  of  New  York  to  reriew  a  judgment 
entered  purauant  to  tlie  mandAte  of  the 
Court  of  Appeala  of  that  rtate,  afflnniiig 
the  judgment  of  the  Appdlata  DivisioB  of 
th»  Supremo  Court,  Fourth  Department, 
vhieh,  overruling  exoeptloni  ordered  to  be 
beard  in  tlwt  court  in  tlie  flnt  inatanoe,  eD- 
tered  judgment  on  a  verdict  direotod  in  fk- 
TOT  of  plaintiffs  at  a  trial  term  of  tlie  Bn- 
pieme  Court,  betd  In  and  for  tbe  count;  ot 
Erie,  in  that  itate,  in  an  aetlan  to  reoorar 
m  penalty  tOr  aelling  adulterated  milk.  J^ 
firmed. 

See  aame  cam  Mow,  ITS  N.  T.  617,  TO 
N.  E.  1104. 

Tbe  facU  are  itatad  in  tbe  opinion. 

Mr,  William  BrensAa,  Jr^  for  ptaf ntiS 


jr«Mn.  HoMtee  MeOnlM  and  JuUmt  U. 
il»y*r  for  defendant*  In  error. 

Hr.  Justice  MeKeBsa  delivered  the  o^n- 

Ion  of  the  court: 

«     Plaintiff  in  error  ia  a  nonprodudng  whole- 

Seale  and  reUII  milk  dealer  in  the  dty  of 

*  Buffalo,  New  York.    In  February,  IWS.'he 

expoeed  for  aale  and  told  a  quantity  of  milk 

In  violation  of  IS  20  and  22  of  chapter  333 

«f  the  lawi  of  New  York  tor  the  year  18B3, 

and   Its    amendmenta    and    supplements,    in 

that  the  sUd  milk  eontalned  more  tba    " 

per  cent  of  water  and  less  than  18  per  cent 

of  milk  solids,  to  wit,  89.24  per  eent  of  water 

and  10.30  per  eent  of  milk  soilda. 

Tb*  eommlasiober  of  agriealtnra  of  tiie 
fltate.  In   pursnanoe  of  said  laws,  41ed 
eomplaint  againat  plaintiff  In  error  in  the 
■aprem*  eourt  of  the  atate,  diarglng 
wltb  the  violation  ol  the  lawa,  and  that  it 
araa    his    second   offenae.      Jodgmsat 
prayed  for  Uie  anm  of  1200,  in  porsnanoa  of 


37.  Plaintiff  In  error  admitted  the  charge, 
hut  alleged  In  defense  that  the  laws  were  la 
contravention  of  |  1  of  the  14th  Amendment 
of  the  ConsUtuUon  of  the  United  States; 
also  of  the  Constitution  of  New  York. 

At  the  trial  he  offered  to  show  that  tlis 
milk  from  wtiich  the  sample  exhibited  in  the 
case  iras  taken  waa  in  the  same  condition 
when  the  sample  was  taken  a«  it  was  whan 
It  left  the  herd  of  tbe  producer.  Tbe  testi- 
mony was  rejected  and  plaintiff  in  error  es' 
eepted.  Tbe  court  directed  the  jury  to  find 
a  verdict  against  him  for  (100  and  costs, 
which  waa  done.  He  excepted  to  tbe  ruling. 
Under  the  procedure  in  New  York  the  oourt 
ordered  the  exoeptions  to  be  beard  in  the 
appellate  dlvlsiiMt.  In  that  oourt  the  ex- 
oeptions were  orerruled,  a  motion  for  a 
new  trial  waa  denied,  and  judgment  entered 
on  the  verdict.  On  appeal,  the  court  of  ap* 
peals  affirmed  tlM  judgment,  and  the  record 
and  proceedings  were  remanded  to  tbe  su. 
preme  court,  where  judgment  waa  entered  in 
aeoordanoe  with  the  remittitur  from  the 
court  of  appeals.  TUa  writ  of  error  waa 
then  aued  ouL 

Tht  purpoae  of  tbe  law  which  Is  aaaallada 
ia  to  prevent  the  aale  of  adulterated  and  nn-JJ 
wholeaome  milk.  Section  tOt'deflnea  what* 
milk  shall  be  deemed  adulterated,  and  it 
givee  a  very  comprehensive  meaning  to  tiM 
word.  Section  22  prohibits  the  sale  or  of- 
fering for  sale  of  such  milk,  or  "any  nn* 
dean.  Impure,  unheal  Uiy,  or  unwholesome 
milk."  Seetlmi  7  makes  intention  immateri- 
al. SeeUoD  ST  provides  for  the  forfeiture  to 
the  people  ot  the  state  of  New  York  ot  not 
leaa  than  UO  for  tbe  first  vioUtion  ot  the 
law,  and  IncrAsed  sums  for  aaoond  and  suh- 


2.  Hllk  eantalDlni  leas  than  12  per  centum 
of  milk  soiUa. 

5.  UUk  eontalnlof  leaa  than  S  par  canton  of 
eat. 

i.  Ullk  drawn  from  cows  witbia  flftsen  dara 
before  and   Bve  daj*  aftsr  parturition. 

6.  Hllk  drawn  from  animals  fed  on  dlstllleiy 
waste  or  an;  cabatanee  In  a  state  ot  fennanta- 
tlon  or  pntrefacUon,  or  any  nnbaaltbr  load. 

t.  Ullk  drawn  from  cowa  kept  In  a  crowds! 
or  nnhealtbr  condition. 

7.  Milk  from  which  snj  part  of  tbe  cream 


B.  Itllk  which  has  bean  dUntad  with  water 
or  an;  other  fluid,  or  to  which  has  beeo  added 
or  Into  which  has  beoi  tntrodoced  any  (or- 
clxn  ■obatanea  whatarer. 

AU  adnlteratad  milk  shall  he  decemed  un- 
clean. DDbealthy,  Impure,  and  nnwholesome. 

See.  2a.  Frohlbttlon  of  the  sals  ot  adnltarated 
mllL — No  person  shall  sell  or  ezchancei  or 
offer  or  expose  tor  aale  or  ezehanfe,  anj  an- 
dean. Impure,  onhaaltby,  adnltsratad,  va  w»- 
wholeaonw  milk    <    ■    ■ 
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■eqnmt  violftthmi,  and  also  makea  Tfolatlani 
of  the  l&w  miademeMion.  SectiiH)  Ifi  la  th» 
one  which  Is  eapednllj  wmpUnad  of.  It 
WM  added  to  the  origin&l  Uw  In  180S,  and 
la  (omitting  matter  not  neeeuary  to  quote) 
as  foIIowB: 

"See.  12.  Inipeetlon,  bow  eondnetad. 
...  In  talcing  Bunplaa  of  millc  for 
analjEia  at  a  creameiy,  factory,  platform, 
or  other  plaoe  where  tiie  came  ia  deliTsred 
bj  the  producer  for  manufBcture,  aale,  or 
shipment,  or  from  a  milk  vander  who  jwo- 
ducea  th«  milk  which  ha  sails,  with  a  view 
of  prosecuting  the  producer  of  snoh  milk  for 
deliTering,  selling,  or  ofteilng  for  sale  adul- 
terated millc,  the  said  oommisaioner  of  agri- 
culture or  aiEistADt  or  his  agent  or  agents 
shall,  within  ten  days  thereafter,  with  the 
consent  of  the  said  producer,  take  a  sample 
In  a  like  manner  of  the  mizad  milk  ot  the 
herd  of  cows  from  which  the  milk  first  sam- 
pled was  drawn,  and  shall  deliver  the  dupli- 
^eate  sample  to  the  said  producer,  and  ahall 
Soause  the  sample  taken  hjr  himself  or  his 
'agent  to  be  analyiad.  If  the  sample  ofmilk 
last  taken  by  the  oommissianer  of  agricul- 
tore  or  his  agent  or  agents  shall,  upon  analy- 
aia,  prove  to  contain  no  higher  percentage  of 
milk  solids  or  no  higher  pereentaga  ol  fat 
than  (u  the  sample  taken  at  the  creamery, 
fadory,  platform,  or  other  placo,  then  no 
action  shall  lie  against  the  said  producer 
for  violation  of  subdivisions  1,  i,  3,  T,  and  8 
ot  9  20  of  the  agricultural  law.  In  taking  a 
BMond  sample,  as  above  sat  forth,  from  ttie 
mixed  milk  of  the  herd,  it  shall  be  the  duty 
of  the  commissioner  ot  agrioulture  to  have 
an  assistant,  agent,  or  agents  present  during 
tha  aitira  time  in  which  the  said  cattle  are 
being  milked,  to  observe  closely  so  as  to  be 
Bure  tliat  the  milk  thus  to  be  sampled  is  not 
adulterated,  and  to  see  that  it  Is  thoroughly 
mixed,  so  that  the  sample  taken  shall  be  a 
Mr  sample  of  the  average  quality  of  the 
mixed  mflk  ot  the  entire  datiy  or  herd  of 
oows  of  said  producer.  If,  however,  the  said 
producer  retusea  to  allow  such  examination 
ol  the  milk  produoed  by  his  dairy,  then  he 
shall  Im  precluded  fitun  offering  any  evidence 
whatever  tending  to  show  that  the  milk  de- 
livered by  him  at  the  said  ereameiy,  factory, 
platform,  or  other  place  was  just  as  it  oame 
from  the  cow.  If  the  said  producer  does 
permit  such  examination,  the  comnuasioner 
of  agriculture  ahall,  upon  receiviug  appli- 
cation therefor,  send  to  aaid  producer  a 
eopy  of  the  analysis  of  each  ot  the  samples 
vt  milk  so  taken  and  analysed  as  above  pro- 
vided." [KT.  T.  Law^  lags,  diap.  SOT,  I  1] 
The  contention  of  plaintiff  in  error  Is 
tiutt  nonprodudng  venders  are  discriminated 
against,  and  hence  denied  the  equal  pro- 
tection ot  the  laws,  oontrary  to  the  provl- 
■Ions  of  the  I4th  Amendment  of  the  Consti- 


tution of  the  United  Rates,  In  that  they 
may  not,  as  producing  renders  may,  exempt 
thunselvee  from  actions  or  penalties  for 
violations  of  subdivisions  1,  S,  3,  T,  and  S  ot 
I  20  by  showing  that  the  milk  sold  or  of- 
fered for  sale  by  them  is  in  the  same  coudt- 
tiou  as  when  it  left  the  herd  of  the  producer. 

It  has  been  decided  many  times  that  a 
state  may  classify  persons  and  objects  for 
the  purpose  of  legielatlon.  We  will  assume^ 
tike  cases  are  known  and  proceed  immediate- *| 
ly  to'oonsider  whether  the  classification  of' 
the  law  is  based  on  proper  and  justiflabla 
distinctions,  considering  the  purpose  of  the 
Uw  and  the  means  to  be  observed  to  effect 
that  purpose. 

By  referring  to  |  SO  ft  will  be  observed 
that  adulterated  milk,  as  there  defined,  in- 
cludes not  only  that  to  which  aomething  has 
been  added,  but  milk  from  which  tlie  cream 
has  been  removed,  or  which  is  deficient 
naturally  In  certain  substances,  or  taken 
from  cows  fed  en  certain  things,  or  cows  in 
certain  conditions  when  milked.  In  other 
words,  the  purpose  of  the  law  Is  to  aeoura 
to  the  population,  adult  and  infant,  milk 
attaining  a  eertain  standard  ot  puri^  and 
strength.  All  other  milk  Is  declared  to  tte 
"unclean,  impure,  unhealthy,  adulterated, 
or  unwholesome^" 

It  is  not  contended  that  such  purpose  is 
not  within  the  power  of  the  state,  but  it 
Is  contended  that  the  power  is  not  exercised 
on  all  alike  who  stand  in  the  same  relation 
to  the  purpose,  and  quite  drantatio  illustra- 
tions are  used  to  show  disorimination.  A 
picture  is  exliibited  of  producing  and  non- 
producing  venders  selling  milk  side  by  side; 
the  latter,  it  may  be,  a  purchaser  from  the 
former;  the  act  of  one  permitted,  the  ai^  of 
the  other  proliibitad  or  penalised.  If  we 
could  look  no  farther  than  the  mere  act  of 
selling,  the  injustice  of  the  law  might  be  dem- 
onstrated; but  something  more  must  be  con- 
sidered. Not  only  the  final  purpose  ot  the 
law  must  be  considered,  but  the  means  of 
ita  administration, — the  ways  it  may  be  de- 
feated. Legislation,  bo  be  practical  and  efll- 
cient,  must  regard  this  special  purpose  as 
well  as  the  ultimate  purpose.  The  ultimate 
purpose  is  that  wholesome  milk  sliall  reach 
the  consumer,  and  it  Is  the  conception  of  the 
law  that  milk  below  a  certain  strength  ia 
not  wholesome,  but  a  difference  is  mode  be- 
tween milk  naturally  deficient  and  milk 
mads  so  hy  dilution.  It  is  not  for  ns  to  say 
that  this  is  not  a  proper  difference,  and  re- 
garding it  the  law  fixes  its  standard  by  milk 
in  the  condition  that  it  comes  from  the  Iierd. 
It  Is  certain  that  if  milk  starts  pure  from 
the  producer  It  will  reach  the  consumer  pure, 
if  not  tampered  with  on  the  way.  To  pre-  ^ 
vent  such  tampering  the  law  is  framed  andg 
'Its  penalties  adjusted.    As  the  standard  ea-* 
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tabliabed  «aii  b«  ficmi  !n  the  htmdi  of  a. 
producing  vendv,  he  It  axenipt  from  the  p<n- 
«ltjr;  t*  It  cBJmot  eertainlj  be  proved  in  the 
hand*  of  other  Tenders  eo  aa  to  prevent  eva- 
■itnu  of  the  law,  each  vandara  axe  not  ex- 
empL  In  the  one  caae  the  eouroe  of  milk 
can  be  known  and  the  teata  of  the  statute  ap- 
plied; in  the  other  ease  this  would  be  im- 
possible, except  in  few  instance.  Wo  oan- , 
not  see  that  anj  parti<nilar  hardship  ra- 
iulU.  The  nonproducing  vender  must  exei- 
eisa  Mie  in  his  purchaaee,  and  good  all 
around  may  be  accomplished.  Through 
penaltj  on  the  nonproducing  VMtder  the 
producer  is  ultimately  reached,  though  he 
may  seem  to  be  indulged.  He  will  have  to 
raise  the  standard  of  ttie  milk  of  fala  herd  if 
be  would  keep  or  extend  hia  trade  as  any- 
thing but  a  mere  retailer  of  hi*  product 
jiigment  affirmtd. 


COl  U.  a  S43) 

PERRT  F.  POWERS,  aa  Auditor  General  irf 
the  State  of  MiAigan,  ippt., 

DETROIT,  GRAND  HAVBN,  &  MILWAU- 
KEE RAILWAY  COMPANY. 

a.   OoBFtK—followtiiK  daetslou  of  atat* 
ooiirta— TaJIdltT    ol    stat*    lestalatlOM. 

-^he  deciilau  ol  the  hlsbest  state  court  that 
a  state  italute  which  l>  claimed  to  create  > 
contract  ti  valid  will  be  followed  by  the 
Bnprame  Coort  ot  the  United  atatea  In  de- 
termining whether  any  contract  obligations 
have   been    Impaired   b7    sabsequcsit    leslala- 

S,  OoBetltwtlonal  law— impBlrmcnt  at 
eoBtract  abllKStioBB  —  excmptlona 
from  taxation.— A,  contract  between  a 
state  and  a  railway  companT.  which  pre- 
vented the  subjection  of  the  proper^  ot  the 
eompanj  to  an;  other  than  tbe  (az  pre- 
scribed Id  Utch,  Laws.-  ISSS,  p.  SOS,  |  9, 
was  created  by  the  provisions  of  that  — - 
tloD  that  the  company  shall  pay  an  ani 
tax  ol  1  per  cent  OD  the  capital  atodc  of  said 
company,  paid  In,  which  tax  shall  be  In 
li*a  of  all  other  taxes  except  (or  penalties  Im- 
posed on  said  compaoy.  and  shall  be  esti- 
mated npon  Ita  laat  annual  report,  the  stat- 
nte  being  a  special  on^  having  reference 
only  to  tbe  compaoy  in  question,  which  for- 
otally  accepted  the  taxation  pravIMon,  and 
made  large  expendllurea,  and  cempleted 
nnllnlshed  railroad,  to  Induce  which  was  the 
Botlve  (or  the 


[No.  394.] 


APPEAL  from  tbe  Circuit  Cotut  of  the 
United  Btaten  for  the  Western  District 
of  MIehigan  to  review  a  decree  enjoining  tLe 
wforeonant  of  a  statute  of  that  stata  taxing 


EkiltMul    property    aa    against    a    railroad 
company  asserting  tiie  existenoe  of  a  oontract 
■umptton  from  such  taxation.    Aj^damL 
6ee  same  oaae  below,  138  Fed.  264. 

SUtemant  by  Mr.  Justice  Brvweri  « 

*  This  case,  which  is  a  suit  brought  by  the* 
appellee  in  the  drouit  oourt  of  the  United 
States  for  the  western  district  of  Michigan, 
while  Involving  the  validity  of  the  railroad 
tax  law  of  the  state  of  Michigan  (Acta 
ISOl,  chap.  173,  p.  236) ,  recently  considered 
by  this  oourt  (ants,  page  4S9)  involves  th« 
further  qtieetion  of  the  existence  and  soope 
of  an  allied  oontract  in  respect  to  taxation. 
The  Detroit  t  Pontiao  Railroad  0>mpany 
was  chartered  by  the  legislature  of  tbe  tar- 
ritory  of  Michigan,  March  T,  1834,  the  Oak- 
land &  Ottawa  Railroad  Company  by  the 
legislature  of  tbe  state  of  Michigan,  April 
S,  1846  (Laws  1848,  p.  SG1>.  By  an  act  ot 
Februaiy  18,  1856  (Laws  of  185E,  p.  30S), 
the  Detroit  ft  Pontiac  Railroad  waa  author- 
ised to  change  ita  name  to  the  Detroit  ft 
Milwaukee  Railway  Company,  to  purohaae 
all  the  rights,  property,  and  franchises  of 
the  Oakland  ft  Ottawa  Railroad  Company 
for  the  building  and  operating  a  continuous 
Una  of  road  from  Detroit  to  Lake  Michigan, 
and  tbe  purchase  and  sale  thus  provided  for 
was  duly  efTected.  Section  6  of  this  act 
provided  that — 

'the  aaid  company  shall,  on  or  before  Ua 
first  day  of  July,  pay  the  stat«  treasurer  an 
aimual  tax  of  I  per  cent  on  the  capital  stock 
of  said  company  paid  in,  which  tax  shall^ 
be  in  lieu  ot  all  other  taxes,  except  for  pen-  * 
altles  imposed  upon  said  oompany*by  Ita* 
act  of  incorporation,  or  any  other  law  of 
this  state.  The  said  tax  shall  be  estimated 
upon  the  last  annual  report  of  said  oorpora- 

Since  1860  tbe  state  ConstitutioD  has  ooa- 
tained  these  provisions : 

"Corporations  may  I>«  formed  under  gm- 
eral  laws,  but  shall  not  be  created  by  special 
act  except  for  municipal  purposes.  All  laws 
passed  pursuant  to  this  section  may  be 
amended,  altered,  or  repealed.  But  the  1^ 
iaiature  may,  by  a  vote  of  two  thirds  ot  the 
members  elected  to  each  house,  ereate  a 
single  bank  with  branches."    Art.  15,  I   1. 

"The  legislature  shall  pass  no  Taw  alter- 
ing or  amending  any  act  of  incorporation 
heretofore  granted,  without  tbe  assent  of 
two  thirds  ot  the  members  elected  to  each 
house;  nor  shall  any  such  act  be  renewed 
or  extended.  This  restriction  shall  not  ap- 
ply to  municipal  corporations."  Art.  IS, 
I  B. 

In  ISOO  oert^n  mortgages  on  the  nwd 
wen  foredoMd  and  tfaa  oompany  reorgaaiiad. 
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and  ap^n  in  1ST8  tlia  road  with  Ita  appnr- 
tauance*  and  franobiaai  wa*  aold  upon  niort- 
gaga  forecloaure  and  again  reorganized  aa 
the  Debtilt,  Qrand  Eavan,  &  Milwaukee 
Sailway  Companj.  Theee  forecloBurei  and 
leoiganizationi  took  plsoe  under  the  author- 
it;  of  act  No.  98  (Iawb  of  1869,  p.  S2). 

On  the  hearing  in  the  circuit  eourt  it 
waa  held  that  |  0,  above  quoted,  created 
a  contract  Iietwaea  the  itate  and  the  com- 
pany which  prevented  the  enforcement 
against  it  ol  the  railroad  tax  law,  and  a  de- 
cree waa  entered  acoordinglj  (138  Fed.  264) 
from  which  decree  the  atate  auditor  ap- 
pealed directly  to  this  oourt. 

Meurt.  Timothy  B.  TKnuB»j,  Jolm  B. 
Bird,  OharUt  A.  Blow,  LoyaX  B.  Knapp«n, 
•nd  Soger  Irving  W]fk«i  for  appellant. 

JfaHT*.  H.  ciaav  and  Ik  O.  Btealay  for 

u^p^ett. 

*  *l£r.  Juitioe  Brawor  delivered  the  opinion 
if  the  court; 

Many  queations  which  might  otherwiae  be 
perplexing  are  aettled  by  the  deeialon  of  the 
aupreme  court  of  Mishigan  In  Jltly.  Son.  v. 
Jop,  6S  Uidi.  04,  20  N.  W.  806.  That  waa 
an  information  brought  by  the  attorney  gen- 
aral  in  the  lupreme  court  of  the  atate,  char- 
ging the  defendanta  with  claiming  and  tuurp- 
ing  the  corporate  righta  and  fmnchlBca  of 
the  Detroit,  Grand  Haven,  ft  Milwaukee 
Bailway  Company.  The  act  of  18SS  waa 
fluatained,  notwithstanding  lome  alleged  de- 
fects in  ita  paasage,  and  it  waa  decided  that 
it  did  not  create  a  new  corporation,  but  sim- 
ply authorized  the  old  territorial  corpora- 
-UoB,  the  Detroit  t  Pontiae  Railroad  Com- 
pany, to  change  Its  name  and  extend  Ita 
line  of  road,  and,  further,  that  tliie  act  In 
no  reepect  oonRicted  with  IS  1  and  8,  arti- 
«l«  IS,  of  the  atate  Constitution.  The  court 
also  sustained  the  act  of  18S9,  under  which 
the  foreclosures  took  place,  and  held  that 
by  them  no  new  company  was  chartered,  that 
there  was  simply  a  reorgaoiiatlon  and  con- 
tinuance of  the  old  company. 

The  latter  act  provides  that  upon  certain 
flonditiona  new  stock  shall  be  issued  in  lieu 
-of  the  old  stock,  the  old  officers  of  the  com- 
pany superseded,  "and  the  new  stockholders 
and  officers  shall,  in  the  law,  be  deemed  and 
taken  to  be  the  stockholders  and  officers 
«f  said  corporation,  the  ebarter  and  all 
lawa  appertAining  thereto  continuing  to 
be  the  charter  and  laws  regulating  and 
governing  said  corporation,  azoept  that  it 
may  be  known  and  called,  and  sua  and  be 
med,  and  may  oratract  and  do  all  acta 
whidi  in  the  law  it  could  have  done  In  Its 
old  name,  in  and  b;  tha  name  set  forth  in 
ihe  deelaraUon  aforvUd.-     (F.  US.) 


The  taatimony  in  thia  ease  shows  eompli- 
ance  with  theee  conditions.  Compliance  waa 
also  shown  in  Cook  v.  Detroit,  O.  B.  <C  M. 
R.  Oq.  43  Mich.  349,  6  K.  W.  390,  and  la 
that  case  the  validity  of  the  new  organiza- 
tion as  a  continuance  of  the  old  corporation^ 
was  recognized.  ]g 

*  We  thus  oome  to  the  question  of  the  effect* 
of  !  0  of  the  act  of  IB6S.  It  haa  been  often 
decided  by  this  eourt,  so  of  tan  that  a  citation 
of  authoritiee  is  unnecessary,  that  the  leg- 
islature of  a  state  may,  In  the  absence  Ot 
special  restrletiona  in  its  Constitution,  make 
a  valid  contract  with  a  corporation  in  r»- 
speet  to  taxation,  and  that  such  oontraot 
can  be  mforcad  against  the  state  at  tha  in- 
stance of  the  corporation.  It  is  said  that 
we  are  not  eonoluded  by  a  decision  of  the 
supreme  oourt  of  a  atat«  In  reference  to  the 
matter  of  eontraet;  that  whUe  tha  rule  la 
to  accept  the  oonstruction  placed  by  that 
court  upon  its  statutas,  an  exception  Is  mad* 
in  ease  of  oontraeta,  and  that  we  axerciaa 
an  independent  judgment  upon  the  question 
whether  a  contract  was  made,  what  its  seopa 
and  terms  are,  and  also  whether  there  haa 
been  any  law  passed  impairing  ita  oblige 
tlon.  Dow^Ia*  ▼.  Kmlucky,  168  U.  8.  488, 
42  li.  ed.  GG3,  IS  Sup.  Ct  Kep.  19B.  It  Is  in 
order  to  uphold  the  provision  of  the  Federal 
Constitution  that  no  stat«  shall  pass  a  law 
impairing  the  obligation  of  a  contract  that 
this  duty  of  Independent  judgment  is  cast 
nptm  this  court  But  here  the  supreme 
court  of  the  state  haa  ruled  in  favor  of  tha 
continued  «xistenoe  of  a  corporation  and  tha 
applicability  of  eertain  statutes,  and  when, 
upon  the  face  of  such  sto-tutes,  a  valid  con- 
trast appears,  we  accept  the  ruling  that  th* 
statutes  are  valid  and  applicable  enao^ 
meuts.  In  other  words,  the  supreme  court 
of  the  state  having  sustained  the  validity 
of  a  statute  from  which  a  contract  is  claimed, 
this  court  follows  that  decision,  and  starts 
with  the  question,  What  contract  is  shown 
by  statute  I 

The  particular  section  which  it  is  claimed 
creates  the  contract  (S  9  of  the  act  of  1866) 
provides  that  the  company  shall  pay  an 
"annual  tax  of  I  per  cent  on  the  capital 
stock  of  said  company  paid  In,  which  tax 
shall  he  in  lieu  of  all  other  taxes,  except 
for  penalties  imposed  upon  said  company  by 
ita  act  of  incorporation,  or  any  other  law  of 
thia  atate."  It  Is  contended  in  the  first 
place  that  this  is  a  mere  gratuity,  which  can 
be  withdrawn  at  any  time, — a  statute  In  ra-|. 
spect  to  taxation  subject  to  change  lilcejg 
other  revenue  statutes;  and  WUoontiifd  M.* 
R.  Co.  V.  Poaert,  191  U.  B.  379,  48  L.  ed. 
229,  24  Bup.  Ct  Bap.  lOT,  Is  dted  aa  an- 
tbori^.  But  the  diflerenoe  between  that 
au*  and  thia  la  obvious.    Thai  aroaa  on  r 
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genenl  law  In  rwpaot  to  taxation:  this,  on 
K  pForialon  in  a  ipeokl  aot  hayliig  reference 
to  a  parttenlar  torporatlon,— «n  act  which 
called  for  and  reeeived  acceptance  bj  the 
eorporation.  It  waa  eald  in  the  opinion 
that  oue  (p.  38S,  L.  ad.  p.  830,  Sup.  Ct 
Sep.  p.  lOS]  : 

"A  diatlnetlon  betwam  an  exempUon  from 
taxation  oontalned  in  a  ipeclal  charter  ani' 
general  encouiagement  to  all  persona  to  en 
gige  in  a  certain  olaae  of  entarprlM  is  point- 
ed out  in  Satt  Saginmo  Bolt  Ufg.  Co.  v. 
Satt  Saginaw,  13  Wall.  373,  20  L.  ed.  611, 
10  Mich.  269,  2  Am.  Bep.  Bi.  In  earlier 
and  later  eases  It  was  mentioned  that  there 
was  no  eoonter-obligatloa,  aarviee,  or  detri- 
mont  Incurred,  that  properlj  oonld  be  re- 
garded ae  a  conBideratioD  for  the  sapposed 
•ontracL  CAtmI  ChttreK  t.  Philadelphia 
County,  24  How.  SOa,  16  L.  ad.  002;  Tuokmr 
r.  Fergtuon,  22  Wall.  fi2T,  12  L.  ed.  806; 
Grand  Lodge,  F.  d  A.  M.  v.  l/eu>  Orltatu, 
1S6  U.  &  143,  41  L.  ed.  061,  IT  Sap.  CL 
Rap.  S23.  .  ,  ,  The  presence  or  abeeuoe 
of  consideration  is  an  aid  to  canstmcUon  In 
doubtful  oases, — a  drcumatance  to  take  Into 
aoeonnt  in  determining  whether  the  state 
has  purported  to  bind  itself  irrevoeablj  or 
mertjy  has  used  wards  of  prophecy,  enoour- 
agement,  or  boootj,  holding  out  a  hope, 
but  not  amounting  to  a  oovenant." 

That  there  was  ample  consideration  for  a 
eontract  in  this  ease,  If  eonsidaratlon  be 
ueoeesarj  is  shown  bj  the  opinion  of  the 
supreme  oourt  in  Atly,  Gen.  t.  Jog,  supra, 
when  it  saya  (p.  101,  N.  W.  p.  809) : 

'The  act  of  1856  was  not  promoted  exdn- 
aivelj  in  the  Interest  of  the  railroad  com- 
panies named  in  It,  but  the  stats  itself  was 
largely  ooneemed,  and  expected  to  accom- 
plish important  public  purposes  by  means 
of  it.  Twenty  yean  before  that  time  the 
state  had  planned  for  the  construction  of 
Mveral  parallel  lines  of  railroad  across  the 
state  from  east  to  west,  one  of  which  was 
ggto  be  north  of  the  line  of  the  Michigan 
{^Central  Railroad,  and  was  expected  to  be  of 
"  very  high  Talne,  not  onIy*to  all  that  part  o( 
toe  state  through  which  It  would  run,  but  to 
the  whole  state.  Much  disappointment  had 
come  from  the  road  not  being  eonstmoted; 
and  when  the  Detroit  ft  Fontiae  Railroad 
Company,  which  already  had  near  30  miles 
of  road  in  suooessful  operation,  and  could 
command  means  for  the  eonstmetion  of 
more,  proposed,  on  certain  terms  which  were 
aspressed  in  the  act  of  1S6G,  to  purohase  the 
rights  and  franchises  of  the  Oakland  &  Otta- 
wa Company,  and  to  extend  their  own  road 
to  Lake  Michigan,  there  is  no  reason  for 
doubting  that  the  people  of  the  state  at 
large  looked  upon  this  as  a  favorable  oppor-^ 
tunity   for   accomplishing   a   deeire   which 


twmty  yean  before  had  found  expression  in 
the  legislation  of  tha  state,  and  which  ever 
since  had  been  kept  eonstantly  in  view." 

"It  has  already  been  seen  that  the  im- 
portant pnbllc  purpose  which  the  state  had 
in  view  in  assenting  to  the  act  of  1866  has 
been  accomplished;  the  railroad  from  Ponti- 
fto  to  Lake  Michigan  has  been  constructed 
and  for  many  yean  operated,  and  the 
state  has  reaped  the  benefits.  But  in  order 
to  accomplish  this  public  purpose  it  seems 
to  have  become  necessaiy  to  put  the  bonds 
and  shares  of  the  Detroit  A,  Milwaukee  Hall- 
way Company  upon  the  market  as  well  In 
Europe  ae  in  this  eountry;  the  state  recog- 
nized the  neoesiit;,  and  by  its  legislation 
provided  for  facilitating  sales.  The  bonds 
and  shares  were  sold  to  the  amount  of  voty 
many  millions;  and  every  pundiasar  of  one 
of  them  made  the  purchase  in  reliance  upon 
legislation  of  this  state  which  appeared  to 
sanction  if  not  to  {nrite  it"  F.  104,  N.  W. 
p.  811. 

Bee  further,  ffome  of  tho  Frlendle**  ▼. 
Aouse,  8  Wall.  430,  430,  19  L.  ed.  406,  407, 
in  which  we  said: 

"It  is  objected  that  there  is  no  eonsEder*- 
tion  stated  in  the  act  for  the  release  from 
taxation,  which  It  is  claimed  Is  necessary 
in  order  to  uphold  the  contract.  But  this 
is  a  mistakoi  view  of  the  law  on  this  sub- 
iect  « 

"There  (a  no  necessity  of  looking  for  ihejg 
oonsideration  for  a'legislative  contract  out-* 
side  of  tlie  objects  for  whidi  the  corporation 
was  created.  These  objects  were  deemed  by 
the  I^slature  to  be  benefldal  to  the  com- 
munity, and  this  benefit  consUtutw  the  con- 
sideration for  the  contract,  and  no  other  is 
required  to  support  it" 

Surely  no  clearer  case  of  contract  can  be 
presented  than  one  in  which  a  I^slature 
passes  an  act  in  respect  to  a  particular  cor* 
poration  making  special  provision  concern- 
ing taxation,  and  does  so  with  a.  view  of 
inducing  large  expenditures  by  the  corpo- 
ration and  the  completion  of  an  unfinished 
road  whose  completion  Is  deemed  of  great 
public  Importance,  and  where  the  spedal 
provision  is,  as  required,  formally  accepted, 
the  expenditures  made,  and  the  road  com- 
pleted. 

It  is  suggested  that  this  provision  is  not 

terms  made  perpetual.  A  sufficient  answer 
to  this  is  found  in  Home  of  lAs  ^riemflesi  t. 
SoHSs,  8  WalL  437,  10  L.  ed.  407: 

■Testing  the  contract  in  question  by  these 
mlea,  there  doea  not  seem  to  be  any  ra- 
tional doubt  about  Its  true  meaning.  'All 
property  of  said  eorporation  shall  be  ex- 
empt from  taxation'  are  the  words  used  in 
the  ut  of*  Incorporation,  and  there  Is  no 
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ncad  of  rapplfliig  anj  words  to  awert&lD 
the  le^ative  Intentioii.  To  add  the  word 
'forever'  after  ths  vord  'taxation'  eould  not 
moke  the  meaning  any  daarar.  It  waa  nn- 
doubted]])'  the  purpoae  of  the  l^ialatnre  to 
grant  to  the  corporation  •  valuable  fran- 
ehise,  and  it  U  easy  to  tee  titat  the  fran- 
eluM  would  ba  oomparatlTelj  of  little  value 
if  the  l^slature,  without  taking  direct  ac- 
tion on  the  lubjeet,  oould  at  its  will  roi 
the  power  of  taxation." 

It  IE  farther  contended  that  the  contract 
provided  in  S  0  is  one  relating  to  the  prop- 
erty of  the  sluireboldera,  and  not  to  that  of 
the  corporation.  The  ternu  "ihare,"  "(took,'' 
"oapital,"  "eepitej  itodc,"  are  of  frequent 
and  not  imifonn  uae,  and  we  have  oftm  to 
turn  to  the  mntext  to  lee  what  ia  intended  by 
their  UM  fn  a  partioular  eaaa.  That  a  dia- 
ptinetion  eziEta  between  Uiat  which  is  the 
•properly  of  the  sharabolder,  and  subject  to 
■  taxation  as  other  property  belonging^  them, 
and  that  whidi  is  the  property  of  the  col- 
lective inoorporated  person  we  oall  a  oor- 
poration,  and  iubjeot  to  taxation  as  iuoh, 
has  been  repeatedly  pointed  out  See  Far- 
rinpton  T.  rennsMse,  BG  U.  B.  67S,  24  Ii.  ed. 
BS8;  UampKU  4  0.  B.  Co.  t.  Ownef,  97  U. 
B.  eST,  24  L.  ed.  lOSl;  Bt.  Lotus,  J.  M.  i£  B. 
R.  Co.  V.  Loftin,  S8  U.  B.  S5S,  2S  L.  ad.  222; 
Bank  of  Oomment  r.  Trnmassee,  IM  U.  B. 
493,  2A  L.  cd.  810;  Tmnsisee  T.  Wkitvorth, 
117  n.  B.  1»,  29  L.  ed.  830,  «  Sup.  Ct 
Kep.  e4fi ;  BanJt  of  Oommmvt  v.  TetHMHee, 
181  U.  8.  134,  40  L.  sd.  646,  10  8np.  Ct. 
Rep.  4(SS;  Shelhji  County  t.  Union  d  P. 
Bank,  101  U.  S.  140,  40  L.  ed.  010,  10  Sup. 
Ct  Rep.  EOS;  Oontrdl  B.  A  Bkf-  Oo.  v. 
Wriffht,  104  U.  8.  327,  41  li.  ed.  454,  IT 
8up.  Ct  Rep.  SO;  Vew  Orieans  v.  Citixm^ 
BmA,  t«T  n.  a  371,  42  L.  ed.  202,  17  Sop. 
Ct.  lt«p.  900;  Ouwuboro  If«t,  Bank  v. 
Ouwuboro,  173  U.  B.  BS4,  43  L.  e.1.  8S0,  19 
Bnp.  Ct  Hep.  G3T;  OiKeent*  Bank  v.  Parlcvr, 
192  U.  S.  73,  48  L.  ed.  340,  E4  Sup.  Ot  Rep. 
181;  DeloiMire,  L.  AW.  R.  Oo.  t.  Pmntjfl- 
txwfa,  198  U.  a  S41,  40  li.  ed.  1077,  25 
Sup.  Ct  Rep.  060. 

In  the  flfst  ot  these  eases  A  bank's  ehar- 
ter  provided  that  the  oompany  "shall  pay 
to  the  stat«  an  annual  tax  of  ^  of  1  per 
esnt  on  each  share  of  the  capital  stock  sub- 
sorihed,  which  shall  ba  In  lien  of  all  other 
taxes,"  and  it  waa  held  that  that  was  a 
eontraet  in  reference  to  the  property  of 
the  shareboIdeTB,  and  prevented  further 
taxation  npon  their' separate  property.  In 
the  opinion  it  waa  aaid  {pp.  080,  087,  L. 
•d.  p.  GOO) : 

The  capital  stodc  and  the  shares  of  the 
oapital  stock  are  distinct  things.  The  capi- 
tal stock  Is  the  money  paid  or  anthorlEed 
or  required  to  be  paid  in  as  the  basis  of 


the  business  of  the  bank,  and  the  means  ot 
oonductlng  its  operations.  .  .  .  The  cap* 
Ital  stock  and  the  shares  may  both  be  taxed, 
and  It  is  not  double  taxation." 

In  the  second  is  this  ruling  (p.  707,  L.  ed. 
p.  I0B3) : 

"In  general,  an  exemption  of  capital  stock, 
without  mor^  may,  with  great  propriety, 
be  wmsidered,  under  ordinary  circumstances, 
as  exempting  that  which,  in  the  legitimate 
operations  of  the  corporation,  comes  to 
represent  the  capital." 

And  in  rmnewee  v.  WMtioorih,  117  U.  & 
130,  20  L.  ed.  832,  0  Bnp.  Ct.  Rep.  047,  this 
description  of  separable  elements  of  value 
was  given: 

"In  oorporations  four  elements  of  taxable 
value  are  sometimes  found:  1,  franchises;  2, 
capital  stock  in  the  hands  of  the  corpora- 
tion; 3,  corporato  property;  and,  4,  shares 
of  the  capital  stock  In  ue  hands  of  thea 
individual  stod:ho1ders.  Eaeh'ot  these  is,? 
under  some  drcumstanoes,  an  appn^riata 
subject  ot  taxation." 

In  several  of  the  cases  attention  Is  called 
to  the  qualitying  words  which  show  an 
intent  on  the  part  of  the  legislature  of 
something  othar  than  that  generally  em- 
tn«oad  within  the  tenn  "capital  stock."  But 
It  is  unuecMsary  to  revicrw  these  eaaes  in 
detail. 

By  I  9  the  tax  ts  "on  the  capital  stodc  of 
said  oompany  paid  in."  Clearly  that  re- 
fers to  the  property  which  the  corporation 
has  received  and  presumably  holds.  It  ia 
not  tlie  individual  property  of  the  share- 
holders which  is  eontnnplated,  but  that 
which  is  in  the  treasury  of  the  oorporation, 
or  Included  among  Its  assets.  This,  aa  we 
have  sem  from  the  quotations.  Is  tha  ordi- 
nary meaning  of  the  term  "capital  stodt." 
Further,  we  find  that  this  tax  is  to  be  "ia 
lieu  of  all  other  taxes,  exo^t  for  penalties 
impossd  up4»  said  cMupany."  In  other 
words,  tha  tax  npon  ths  eompany  of  1  per 
oent  may  be  increased  by  any  penalties  lm> 
posed  npon  the  company,  and  in  no  other 
way.  Again,  the  tax  Is  to  "be  estimated 
npon  the  last  annual  report  of  said  corpo- 
ration." While  snob  report  might  be  ex* 
pectad  to  include  not  merely  the  property 
belonging  to  the  oorporation  but  also  the 
number  and  names  of  ths  stockholders  and 
the  number  of  sharaa  held  by  each,  and  po» 
sibly  also  the  amount  paid  in  by  each,  yet 
the  word  "estimated"  carries  with  it  the 
idea  ot  valuation  rather  than  of  mathemat- 
ical apportionment.  It  apparently  suggests 
that  ths  property  reported  by  the  oorpora- 
tiim  b  to  be  Uie  basis  npon  which  the 
assessors  shall  make  their  valuaUon,  so  that 
the  tax  is  "estimated"  upon  that  property 
rather  than  fixed  Ysy  the  mere  process  ot 
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mnltipIIoatloD  or  dlvitlou.  That  tbe  tu  !• 
to  b«  paid  by  the  eomp&nj  is  of  eourM 
sot  eoncliuiva  on  th*  quMtion,  but  it  ii 
is  luuTooi^  with  »U  the  othsr  prorisiona  of 
the  BectioD.  Still  further,  we  h&ve  the  pne- 
tioal  ooQBtruction  placed  by  the  anthorities 
for  a  loDg  ■ariea  of  years,  continued  up  to 
-the  yeai  ISSSl  Under  those  drcumstftDcw 
V  we  ore  of  opinion  that  the  tax  provided  for 
•  by  S  B  is  a  tax  upon  tlia'property  of  the 
corporation,  and  not  a  tax  upon  the  sharea 
of  stock  held  hj  the  sliarelioldera.  Tb«r« 
was,  therefore,  ft  mntraet  between  the  state 
•jtd  the  corporation  whloh  prevented  the  eub- 
Jeetion  of  the  property  of  the  oorporation 
to  any  other  than  the  tax  prescribed  in 
the  statute. 

The  deont  of  th«  OirouM  (Towrt  I*  Of- 

Vs.  Jiutiee  WUto  dissented. 


(201  U.  B.  US) 

J.  Q.  RAWLINS,  Milton  Rawlins,  Leonard 
Rawlins,  and  Jesse  Rawlins,  Plff:  in  Mrr., 

STATE  OF  OEOROIA. 

COBitltBtiaBBl  lair— «ae  i^oecsa  of  \m-rr 
Im  nrlnl««l  proeeedlDKa_axeIndl>K 
paFBoiu  froBi  turr  Harriet— SxtioOiag 
I«w7cr«,  ml  D  liters,  Ooctora,  dcatlits.  and 
rallwRT  enftneers  and  firemen  Irom  ■errtns 
en  either  the  srsnd  or  pettt  Jorle*  does  not 
danj  a  person  eoDTleUd  ot  crime  la  •  state 
eonrt  the  doe  process  of  law  soarsnteed 
br  tba  14tli  Amendment  to  the  Federal 
CoasUtotlan. 


[No.   S47.I 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Qeor^a  to  review  a  judpnent 
which  affirmed  a  coovictian  of  murder  in 
the  Superior  Court  of  Lowndes  County,  in 
that  stato.    Affirmed. 

See  some  case  below  (Ga.)  62  S.  E.  1. 
The  facts  are  stated  in  the  opinion. 
Ifeesrs.    Jolu   BMsdoIph    Cooper    and 
Oeoor  It.  Smith  for  plaintiffs  in  error. 
The  eonrt  declined  to  hear  Ur.  John  0. 
g,Bart  on  beliolf  of  defendant  in  error. 

•  ■  iSx.  Jnstiee  Holaea  dellTered  the  opin- 
ion of  the  court: 

The  plaintiffs  in  error  were  Indicted  for 
mnrder,  tried,  and  found  gniltj.  Leonard 
Bawlins  was  sentenced  to  the  penitentiary 
for  life,  and  Uie  others  were  santeneed  to 
be  hanged.  When  the  grand  Jury  was  or- 
gmnized  eaoh  of  the  accused  filed  a  written 
obsUeoge  to  the  array,  mi  the  ground  tliat' 


'Vhile  there  are  In  Lowndes  county  many 
lawyers,  many  preachers,  miaiaters,  many 
doctors,  maqy  engineers  and  Bremen  of 
railroad  trains,  and  many  dcstists,  aa 
many  as  ten  of  each  class  named,  or  other 
large  number  of  each  of  said  class,  all 
citizens  and  residents  of  said  county,  and 
being  competent  and  qualified  jurors,  as 
to  age  and  uprigbtneas,  experience  and  in- 
telligence, and  OS  to  all  the  legal  qualiS- 
cations  of  a  Juror,  yet  each  and  every  one 
of  these  classes  of  citizens,  and  each  and 
every  member  thereof  in  the  county,  is 
expressly  and  purposely  excluded  from  the 
gruid  jury  servios  by  the  commissioners 
failing  and  refusing  to  put  any  of  said 
names  in  the  box,  so  that,  not  being  in 
the  box,  they  cannot  be  legally  drawn  fu- 
BerTia&''  The  challenge  was  repeated  as 
«  plea  in  abatement,  and  the  petit  jury 
was  challenged  on  the  same  ground. 
Rights  under  the  14th  Amendment  were 
specially  set  up  and  claimed.  The  chal- 
lenges and  pleaa  were  overruled,  subject  to 
axoeptions.  The  exceptions  were  overruled 
by  the  supreme  oourt  of  the  state  (S2  S.  K 
1),  and  a  writ  of  error  was  taken  out  to 
bring  the  case  to  tMs  court. 

At  the  argument  before  us  the  not  un- 
eommon  misconception  seemed  to  prevail 
that  the  requirement  of  due  proceaa  of  law 
took  up  the  special  provisions  of  th'e  stato 
Constitution  and  laws  into  tbs  14th  Amend- 
ment for  the  purposes  of  the  cose,  so  that 
this  eonrt  would  revise  the  decision 
ot  the  state  court  that  Uie  local  pro- 
visions had  been  complied  with.  Thiae 
is  a  mistake.  If  the  state  Constitu-« 
tion  and  laws  as  oonatTued'by  the  stats* 
court  ore  eonsistent  with  the  14tb  Amend- 
ment, we  can  go  no  further.  The  only 
question  for  us  is  whether  a  state  could 
authortie  the  course  of  proceedings  adopted, 
if  that  course  were  prescribed  by  its  Consti- 
tution in  express  terms. 

When  the  question  is  narrowed  to  its 
proper  form  the  answer  does  not  need  much 
discussion.  The  nature  of  the  classes  exclud- 
ed was  not  such  as  was  likely  to  affect  the 
conduct  of  the  members  as  jurymen,  or  to 
make  them  act  otherwise  than  those  who 
were  drawn  would  act  The  exclusion  was 
not  the  nssult  of  race  or  ctoas  prejudice.  It 
doM  not  even  appear  that  any  of  the  defend- 
ants belonged  to  any  of  the  excluded  classes. 
The  ground  of  omission,  no  doubt,  was  that 
pointed  out  by  the  state  court,— that  tho 
business  of  the  persons  omitted  was  such 
that  they  dther  would  have  been  entitled 
to  claim  exemption,  or  that  probably  they 
would  have  been  excused.  Even  when  per- 
sons liable  to  jury  duty  under  the  state 
law  are  excluded,  it  is  no  ground  tor  cbol- 
leuge  to  the  array,  if  a  sufficient  number  ol 
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■naxeoptlonk]  p«tk>iu  m  preoent.  PeopU 
w.  Jttottt,  Z  Wend.  814.  But  it  the  sUte 
Imw  itaelf  ihould  ocelnde  oertain  olasB- 
ea  nt  the  bonk  fid«  ground  that  ft 
WM  for  the  good  of  tha  eonminni^  that 
their  regular  worV  should  not  be  interrupt- 
ed, there  is  nothing  In  the  14th  AmendmeDt 
to  prerent  It.  The  exemption  of  lawyera, 
ministers  of  the  gospel,  doetora,  and  engl- 
neen  of  railroad  trains — in  short,  substan- 
tially Uie  exemption  oomplained  of — is  of  old 
standing,  and  not  uncommon  in  the  United 
States.  It  could  not  b«  denied  that  the 
•tate  properly  could  have  exduded  these 
daeses  h«d  it  seen  fit,  and  that  undeniable 
f  ropoeition  ends  the  case^ 


(Ml  U.  a  BO) 

JOM  ANTOKIO  FERNANDEZ  T 
Plff.  *«  Err. 
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!•  ^TraarfBl  Bttseh^eat— ramadT  tor, 
1m  Porto  Hleo_The  leneral  proYUlon*  of 
Porto  Rleo  Clrll  Code,  art.  1903,  itvlujt  a 
rlftat  ol  letlon  for  acts  ot  laolt  or  nacll- 


tloa  to  recoTST  damsces  for  a  wronstul  st- 
tactim«nt.  In  rlew  ot  the  eomprchcnslTe 
metbod  epeelilly  provided  hj  the  Code  of 
Clni  Procedure,  arta.  1409-1 41 B,  for  the 
reeoTerr  Kod  sncesment  ot  damagea  Id  cane 
where  attachmeats  sre  wrancfullj  iMmed  and 
vacated  for  anj  caose^ 

a.  Conrts—dlatFlot  oonvt  ot  Porto  RIe* 
-.BOntormltr  to  loeail  ppaoedaro— The 
district  court  of  Porto  Rico,  whan  ciercla- 
tns  tba  Jnrlsdletlon  of  a  circuit  conrt,  con- 
ferred hj  the  act  of  April  12,  1900  (Bl 
Btet  et  L.  71,  ctup.  IBl).  |  84,  mnst  cod- 
form  to  the  local  practice  (or  the  Isiulng 
ot  attacbmenta,  sad  ttie  recDrsrj  ot  dunssea 
when   wrongful  ly    Issued. 

S.  Wronstsl  attaelimviit-'ivBiFdr  tor.  In 
Porto  Rl<w — The  procedure  for  Oia  re- 
eOTcry  and  aaaeaament  of  damSgM  where  at- 
ta^menta  bare  wroOBtnllj  twen  Issced,  pre 
■erlbed  by  Porto  Blco  Code  CIt.  Pnic.  arts. 
140e-141S,  Is  applicable  where  the  attaeh- 
aient  waa  caused  to  be  laaued  br  a  person 
elalmlUE  to  set  under  a  power  ot  attorney 
from  tbe  plaintiff  la  tbe  attaebment  solt, 
altbongb  tbe  statute  proTWv  that  the  cost 
ot  the  attachment  and  danh.f[es  sball  be  es- 
•saaed  against  tbe  plalutlff  In  such  Bult.  since 
there  la  notblug  to  pretent  making  luch  per- 
■on  a  partT  to  tbe  sttncbment  procredlne 
tf  damaKCs  ere  to  be  aaseaaed  agslnat  bin 
•lone,  BOd  It  hl«  action  was  aatbortaed  by 
the  real  plaintiff,  tbe  Utter  woald  be  liable 
for  the  acts  of  his  aient  on  his  behalf. 

4.  Coarts— district  ooart  ot  Porto  HId« 
— eontormltr  to  local  procediire_I>am- 


ongfol 


Tiew  of  tbe  proTlalon  ot  the  act  ot  April  12, 
IMOv  f  l(  conUnning  lecsl  laws  ta  fsico  In 
Porto  alco.  be  assessed  In  the  special  proceed- 
ing provided  br  Porto  EIco  Coda  Civ.  Proc 
26  a  C— 30. 


8.  imrr  trial— rlsht  to,  In  Porto  Rico,— 

The  ascertainment  Of  the  damscea  In  the 
special  proceeding  provided  bj  Porto  Blco 
Cods  ClT.  Proc  srU.  1400-1415.  wbere  an 
attachment  hae  wrongfully  been  tssned,  does 
not  eneroscb  upon  the  rlgbt  to  a  Jorr  ttlal, 
secured  by  the  Federsl  Coustl  lotion, — con- 
ceding that  such  cuarsnt;  Is  applicable  and 
Id  force  In  Porto  Rico. 

«.  Jarr  trlBl—rlKlit  to.  In  Porto  Bioa_ 
Tbe  general  provlalons  for  s  Jury  trial  aa  to 
Issnee  of  fact  In  tha  Federsl  circuit  courts, 
contained  In  D.  S.  Rev.  8tat.  |  648,  U.  B. 
Oomp  Btat.  1001,  p.  62G,  do  not.  In  view  of 
the  act  of  April  12,  1900,  I  8,  eootlnnlni 
local  laws  In  force  In  Porto  Rico,  prevent 
tbe  district  court  tor  tbe  district  of  Porto 
Rico,  when  eierctalng,  under  |  84  of  tbst 
act,  the  jarlsdictlon  of  s  drcult  court,  from 
snforclns  the  express  prorlslona  ot  Porto 
Rico  Code  Civ.  Proc.  arts.  140B-1416.  for 
the  recovery  and  aaaeasmuit  of  damafea  for 
wrongful  attaehmant. 

T.  Appeal — VBeetlBsa    rerlevrabic — Jarla- 

dtotlOB B«fl  eaal tr    of    •aeeptloB_The 

Vederal  Supreme  Court  will,  ot  Its  own 
motion,  on  a  writ  of  error,  Inqaira  Into  the 
Jarlsdictlon  of  the  ooort  below,  althoofh  na 
spedsl  asceptlon  waa  taken. 

[No.  1.1 


IN  ERROR  to  tha  District  Court  of  tha 
United  States  for  the  District  ol  Porto 
Rioo  to  review  a  judgment  entered  on  a  tm- 
diet  for  plaintiff  in  an  action  to  recover 
damages  for  s  wrongful   attachment.    £*• 

Statomant  hj  Hr.  Jiutlea  Dayi 
An  action  at  law  was  b^un  Noyember  IS, 
ISOl,  in  the  United  SUtes  district  court 
for  tho  district  of  Forto  Rico  by  the  defend- 
ant in  error,  Joad  Perez  y  Fernandez, 
against  Joefl  Antonio  Fernandez  7  Perez,  to 
recover  in  an  action  for  "tieepaas  upon  tha 
case  for  wrongful  attachment."  The  dec- 
laration contained  the  usual  averments  of 
s  dedaration  in  a  oommon-law  action  and 
arerred  that  the  attachment  bad  been  iasuedi* 
malidOQsIy'and  without  probable  cause,  and? 
lerisd  upon  a  certain  two-story  house  then 
belonging  to  the  defendant  in  error,  tn  Hay- 
a^ues,  Porto  Rioo.  One  Rafael  Dias  A^a- 
rria  ■wmm  made  oodefendant,  and  it  was 
avep«d  that  the  attachment  was  issued  in  s 
suit  brought  by  Fernandez  as  attorney  in 
fact  and  agent  ot  Agnerria,  who  authorized 
and  ratiOed  tbe  acts  complained  of.  It  ap- 
peared that  the  defendant  in  error,  Perez, 
bad  owed  about  6,000  pesos  to  one  Claudio 
Barro,  who  died,  leaving  a  will  in  which 
Rafael  Diac  Aguerria  waa  named  as  ezecu- 
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tor.  Tha  wfH  wu  pralwtod  in  Sp&ln,  tad 
Afoeni^  qnalifiad  then  u  «xecutor  of  tha 
«atat«.  Perec,  on  Norember  10,  1809,  re- 
corded a  moTtga^  In  favor  of  one  Don  Vic- 
tor Ochoa  7  Perei  for  20,000  pe»oi.  The 
■uit  In  whieh  the  attaehment  was  iuued  was 
begun  January  B,  1900,  b;  the  filing  of  a  deo- 
laiatioQ  to  recover  on  certain  notes,  and 
wai  brought  in  tha  name  of  Aguerria  as  ei- 
«cutor  of  the  last  will  and  testament  of 
Claudio  Barro.  The  action  was  iMgun  In 
the  militarj  court  established  by  the  au- 
thority of  the  United  States  after  the  oea- 
aion  of  Forto  Rico,  called  the  United  States 
proviaional  court  for  the  department  of 
Porto  Rico,  which  court  was  succeeded  by 
the  United  States  district  court  On  the 
date  of  the  beginning  of  the  suit  an  afOdarit 
for  attaehment  ms  filed,  which  waa  awom 
to  by  Fernandez,  plaintiff  in  error,  purport- 
ing to  have  the  power  of  attorney  of  Rafael 
Diaz  Aguerria,  executor  of  the  last  wilt  and 
testament  of  Claudio  Barro,  the  ground  al- 
leged being  that  the  affiant  had  reason  to 
believe  that  the  defendant  intended  to  and 
would  fraudulently  part  with  or  conceal  his 
property  before  judgment  eould  be  reeorerad 
against  him,  so  that  the  Judgment  could  not 
be  aatiafled  out  of  the  property.  The  sum- 
mons was  issued,  and  a  writ  of  attachment 
was  levied  upon  Um  premlsea  of  the  defend- 
ant in  error,  and  ttotiea  posted  thereon. 
Further  proceedings  were  arrested  by  an  In- 
junction proeoedlng  in  the  United  States 
court,  brought  t^  Jadnto  Peres  Barro,  heir 
of  Claudio  Barro,  deceased,  upon  the  ground 
that  Aguerria,  plaintiff  in  the  attachment 
proceeding,  suing  as  ttceeutor  of  the  will 
nprobated  in  Spain,  had  not  taken  out  anell- 
?Iary  letters  in>Porto  RIoo.  The  action  for 
malicious  attachment  was  jirfnt  in  form  and 
tha  lummons  was  returned  as  to  Aguerria 
that  the  marshal  was  nnabls  to  find  him 
within  his  district.  The  declaration  averred 
that  he  was  a  resident  of  Porto  RIoo,  hut 
lit  was  never  served  with  summons  In  this 
ease.  Fernandez  demurred  to  the  declara- 
tion, averring  that  it  appeared  on  its  faoe 
that  he  was  acting  as  the  duly  authorized 
agent  of  Aguerria,  and  was  neither  princi- 
pal nor  party  plaintiff  to  the  action  against 
Perez,  the  defendant  in  error.  This  de- 
murrer was  overruled,  and  no  exception  tak- 
en to  Bueh  action  by  Fernandez.  Afterwards 
the  general  Issue  waa  filed,  the  ease 
tried  to  a  jury  without  objection,  and  upon 
chai^  of  the  oourt  substantially  leaving  to 
the  jury  the  question  whether  Fernandez 
had  eansed  the  attachment  to  issue  and  bi 
levied  maliciously  and  without  probablf 
cause,  to  the  Injury  of  the  standing  and 
credit  of  the  defendant  in  error  as  a  mer- 
chant. A  verdict  was  returned  In  favor  of 
the    dvfendant  in    error    for    the    anm 


VJfiOn,  upon  which  «  Bwtlon  for  a  new  trial 
waa  overruled   and  judgment  entered. 

Maaan.  James  8.  Harlaa  and  Jo\% 
Jfoynord  Harlan  for  plaintiff  In  error. 

MetiTt.  Frederic  D.  HcKeniLey,  Fran- 
mt  E.  Dtmtar,  and  Wsyite  iladVeagX  for 
defendant  in  error. 

*  ISj.  Justice  DftTi  after  making  tlie  fore-* 
going  statement,  delivered  the  opinion  of  the 

This  ease  was  argued  orally  and  upon 
briefs  at  the  October  term,  1004,  of  this?4 
court.  Ait«r  the  ease  had  been  argued'and* 
submitted,  on  December  B,  1904,  an  order 
was  entered  as  follows: 

"No.  6.  Joai  Aalonto  Ftnvmdee  g  Perta, 
Plaintiff  in  Error  v,  Joti  Peres  y  Femandeg. 
Counsel  are  requested  to  submit  additional 
briefs  on  these  points  i 

'1.  Can  this  court,  on  the  record  of  this 
ease,  properly  oonsidsr  and  determine  the 
contention  of  the  plaintiff  in  error,  that  a 
civil  action  like  the  present  one  was,  at  the 
date  of  the  attachment  and  the  commene^ 
ment  of  this  action,  unknown  to  and  unau* 
thorized  by  the  laws  and  jurisprudenoe  at 
Porto  RIeot 

"2.  Was  a  civil  action  like  the  present 
one  known  to  the  laws  and  jurisprudence  of 
Porto  Rico  at  the  time  the  attachment  la 
queetiou  was  sued  outt 

"3.  Under  the  law  of  dvil  proeadar*  •■ 
■dstlng  In  Forto  Rico  at  the  time  of  t^  at- 
taehment proceeding  complained  of,  could 
the  damagea  herein  daimed  have  been  al- 
lowed or  aaaeaaed  in  that  proceeding  upon 
the  diaeolution  or  discharge  of  the  atta<di- 
mentt  If  so,  was  that  mode  exclusive  of 
every  other  for  aseertalning  luoh  damages!" 

Our  views  tn  this  eaae  will  he  practically 
in  answer  to  these  questions. 

Tha  ease  affords  a  striking  illustration  of 
the  difficulty  of  undertaking  to  establish  a 
eommon-law  court  and  ^stem  of  jurisprur 
dence  in  a  country  hitherto  governed  by  codes 
having  their  origin  In  tha  civil  law,  where 
the  bar  and  the  people  know  little  of  any 
other  system  of  jurisprudence.  The  action 
in  this  esse  was  begun  and  tried  upon  plead- 
ings and  under  principles  which  are  eon* 
trolling  in  a  state  following  the  comm<M 
law,  having  ita  origin  in  England,  and  the 
case  was  submitted  to  the  jury  upon  general 
principles  governing  such  actions  for  the  re- 
covery of  damages  for  the  seixure  of  prop- 
erty upon  writs  of  attachment  issued  mali- 
clouily  and  without  probable  cauaa.  Tha 
action  proceeded  In  all  respects  In  form  and 
substance  as  It  would  had  It  been  bq^un  and 
prosecuted  In  a  eommon-law  state. 

Cases  which  have  come  to  this  court  from 
tha  Philippines  and  Porto  Rieo,  where  we 
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^have  lud  ooetAlon  to  wnuidsr  Uu'tiiaot- 
menU  makliig  changes  in  the  laws  of  those 
liluids,  ihov  the  disponUon  of  tho  Execu- 
tive and  CoDgress  not  to  interfera  more  than 
is  neeesaary  wiUi  local  Institutions,  and  to 
engraft  upon  the  old  and  difTerent  system  of 
juriaprudenco  establlBhed  by  tiie  civil  law 
only  lucli  ehangas  as  were  deemed  neOMaaiy 
in  the  interest  of  the  people,  and  In  order 
to  more  efTectually  conserve  and  protect 
their  rights.  Sepner  v.  United  State*,  106 
V.  B.  100,  122,  49  Ia  ad.  114,  121,  24  Sup. 
Ct.  Rep.  797.  This  policy  has  been  followed 
In  dealing  with  the  Porto  Ricaui,  Presi- 
dent'! Message,  Dec  fi,  1809;  Walton,  OlvU 
Iaw  in  Spain  ft  Spanish  America,  S04,  The 
new  civil  government  waa  established  by  the 
aot  of  April  12,  1900,  commonly  known  aa 
the  Foraker  act.  31  Stat,  at  L.  77,  chap.  191, 
Section  B  of  that  act  providea:  "That  the 
lawa  and  ordinaocea  of  Porto  Rico  now  in 
force  shall  continue  in  full  force  and  affect, 
except  as  altered,  amended,  or  modified  here- 
inafter, or  as  altered  or  modified  by  mili- 
tary orders  and  decrees  in  force  when  this 
act  shall  take  effect,  and  so  far  as  the  same 
are  not  inconsistent  or  in  conflict  with  the 
statutory  laws  of  tha  Unitad  States  not 
locally  inapplicable,  or  the  provisions  here- 
of, until  altered,  amended,  or  repealed  by 
the  legislative  authority  hereinafter  provid- 
ed for  Porto  Rico  or  by  act  of  Congreaa  of 
the  United  States." 

The  first  inqult;,  than,  to  which  we 
ahall  direct  attention,  ooncems  the  law  in 
force  at  the  time  of  Uis  paassge  of  this  act 
in  Porto  Rico,  governing  the  issuing  of  at- 
tachmenta  and  the  recovery  of  damages  for 
wrongfully  oausing  the  same  to  issue  and  be 
levied.  The  additional  briefs  filed  by  ooun- 
•el  up<»i  both  Bides  in  this  case  sinee  the  or- 
der of  the  court  ol  DecendMr  6,  lOM,  above 
quoted,  exhibit  oommendable  seal  and  indus- 
tjy  In  Inveetigating  thia  question  and  bring- 
ing to  the  attention  of  the  court  of  Spanish 
treatises  and  cases  throwing  light  upon  t^e 
•ubject.  Upon  bebalfot  the  defendant  inerror 
H  is  insisted  that  Uie  action  is  governed  by 
artiele  1002  of  the  Civil  Code  of  Porto  Rico, 
which  provides:  "Art.  1002.  A  person  who, 
t^  an  act  or  omission,  oauaee  daniaga  to  an- 
otlier  when  there  is  fault  or  negligence, 
M^tall  be  obliged  to  repair  the  damage  so 
^done."  'War  Department  Translation  of  the 
dvO  Code  in  force  in  Cuba,  Porto  Rico,  and 
the  Pbilippinee,  p.  244.  Mudi  discussion  is 
had  in  the  briefs  as  to  the  meaning  of  this 
•action,  and  whether  the  term  "fanlt" — 
Mllpa  In  the  Spanish  jurisprudence— Is 
broad  enouf^  to  include  actions  brought  to 
recover  for  conduct  which  is  alleged  aa  coali- 
dous,  as  distinguiahed  from  tiiose  where  the 
basis  of  the  reoorery  Is  a  careless  act  or 


omission  which  does  not  have  for  Its  motive 
the  IntenUoo  to  cause  damage. 

In  the  view  we  take  of  this  case  we  do  not 
find  it  necessary  to  consider  tha  authorities 
dtad,  or  the  views  pressed  pro  and  con  aa 
to  whether  a  malicious  act,  such  as  is  com- 
plained of  in  this  case,  is  within  the  terms 
of  this  article  of  the  Code.  The  references 
to  sections  of  the  Code  of  Procedure  show  a 
comprehensive  system  specially  provided  for 
the  issuing  of  attachments  and  the  rBCOVery 
of  damages  where  the  same  were  wrongfully 
procured  to  be  allowed.  The  subject  of  at- 
tachment of  property  Is  treated  in  title  14, 
Law  of  Civil  Procedure  War  Department 
translaUon,  art.  130S  «(  aeg.  Unlike  ordi- 
nary American  procedure,  an  attachment  is 
tasned  by  order  of  the  judge,  and  certain 
grounda  ars  recognized.  They  are  summar- 
ised  as  follows:  "If  the  debtor  be  a  for- 
eigner; or  if,  being  a  citizen,  he  has  no 
known  domidl,  or  doea  not  own  real  estate, 
or  does  not  have  any  plaoe  of  buaineas  at 
which  the  payment  of  the  debt  may  ba  de- 
manded. It  may  also  be  ordered,  without 
ai^  such  attwidant  condition,  if  he  has  dis- 
appeared from  his  home  or  place  of  busi- 
ness, learing  no  one  in  charge  or  if  he  con- 
caale  himself,  or  If  there  be  reasonable 
grounds  for  believing  that  be  will  conceal 
or  undersell  his  property  to  the  prejudice 
of  creditors."  Ari  1398.  II  it  shall  turn 
out  that  the  attachment  was  wrongfully  prcv 
cured,  ample  provisions  are  made  for  the 
adjudication  and  reoovery  of  damages  in  the 
action.  See  articles  1409-1415,  which  are 
set  forth  In  the  margin.! 

tArL  1409.  A  person  wbo  has  requested  anS 
ofttalned  a  provisional  •eliure  far  an  amount 
ol  nore  than  1.000  pesetss  must  request  ths 
rstUcatlon  thereof  In  an  execator;  actloft 
or  In  the  deelaratorj  aetJon  which  maj  be  prop- 
er, Dlla^  the  «>rr*spoa4tiig  complaint  wlthla 
twenty  0*jw  s'ter  the  levrlns  of  the  sttaeb- 
ment.  Upon  tha  eiplrstloa  of  this  perloA 
wIthoDt  the  action  having  been  Instituted  or  a 
ratlflcatlon  of  the  seliara  having  been  re- 
quested,  the  latter  Hhall  bs  null  da  lure,  and 
shall  be  without  effect  at  the  Inatance  of  the 
defendant,  without  the  plaintiff  being  hi^ard. 
A  petition  for  a  rehesrhig  maj  be  made  against 
this  mllng,  and  U  It  should  not  be  granted, 
an  appeal  for  a  stay  and  re*Iew  of  the  pro- 
eeedlngs   may  be   Interposed. 

Art.  1410.  Notwlthataoillng  the  provisions 
of  the  foregoing  article,  If  the  debtor  ehauld 
be  iDduded  tn  anj  of  the  cases  of  article  13es. 
the  pniTlslDnal  selaare  ms7  also  be  ordered 
after  tha  InstltntloD  of  the  acHoa.  a  »epnrnte 
record  belog  made  thereof.  The  prorlslons 
contained  In  articles  1899  to  1410,  Incloslve, 
shBit  be  applicable  to  tbis  case,  and  after  the 
attachment  has  been  levied  the  proceedings 
thereupon  shall  be  continued  as  prescribed  tor 
Incidental  Isanes.  When  sn  attachment  la 
vacated  br  a  final  ruling,  becaase  It  Is  not 
InelDded  In  anj  of  the  cases  of  said  attlel* 
1S98,  the  plaintiff  sball  bs  taxed  all  the  costs 
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f  *Tha  Uiwry  of  theoe  Bections  of  the  Code 
li  that  irhen  tli»  ooart  trbleh  lesuet  tlw 
BttAchnieiit  ie  utUfied  thAt  the  ume  luw 
been  wrongfully  Issued,  it  will  proceed  in 
uthe  nnnner  pointed  out  in  the  statute  to 
^ascertsin  the  loss  and  damages* which  the 
defendant  has  suffered,  and  in  the  same 
action  to  tax  the  oosts  against  the  plaintiff 
and  to  adjudge  him  to  indenmifj  the  defend- 
ant for  such  losses  and  damages.  And  these 
tosses  and  this  reeoverj  are  adjudicated 
in  the  manner  pointed  out  in  articles  927 
e(  t«q.  of  the  Code  of  Ciyil  Procedure. 
Theso  article*  an  found  in  title  8  of  that 
Coda,  entitled  "Eiseution  of  Judgments." 
TlM  defendant  in  the  attachment  having 
bson  declared  entitled  to  reooTer  damages, 
pmoMdiuga  follow  for  the  purpose  of  as- 
oertaining  the  amount  thereof.  Section  027 
at  Mq.  provide  for  the  manner  of  malting 
up  an  issue,  taking  testimony,  and  hearing 
witnesses,  and,  upon  flnol  order  or  decree 
mode  by  tha  court,  an  appeal  can  be  proie- 
euted.  This  full  and  comprehensive  statu- 
tory method  of  ascertaiiuDg  and  adjudging 
the  damages  to  be  recovered  in  eases  where 
ftttadhments  are  wrongfully  issued  and  va- 
cated for  any  eauae  would  seem  to  pre- 
olnde  the  application  of  general  provisiona 
of  the  Code  giving  a  right  of  recovery  for 
acta  of  fault  or  negligence. 

We  are  not  cited  to  any  decision  of  the 
supreme  court  of  Spain  expressly  adjudicat- 
ing this  matter,  but  are  referred  by  coun- 
■el  on  both  sides  to  a  treatise  on  the  law  of 
dvil  procedure  ("Gommentorio  k  la  Le?  de 
Enjuiciamiento  Civil,"  ed.  18DI,  p.  412),  by 
SeDor  Jos<  Uaria  Manrasa  y  Navarro,  said 
to  be  a  text  writer  of  the  highest  antborit; 
in  Spain.  The  English  tronalotion  of  h^ 


text  is  givm  as  follows:  "We  do  not  think 
that  this  rule  [relating  to  independent  ae- 
tions  for  damogee  under  the  mortgage  taw] 
is  applicable  to  attachments,  because,  ob 
the  motion  to  vacate  an  attachment,  no  di>-« 
cussion  or  proof  of  the^eiistenee  of  loeses? 
and  damages  is  allowed,  and  because  the 
law  itself  provides,  in  addition  to  this,  that 
when,  by  flnal  order  of  the  court,  an  attach- 
ment la  vacated,  the  plaintiff  be  adjudged 
to  pay  the  defendant  bis  losses  and  damages, 
they  being  ascertained  in  the  manner  pro- 
vided in  article  KIT,  t  that  Is,  according 
to  the  procedure  in  article  928  et  leq.  Such 
a  proceeding  permits  of  a  discussion,  if  tlM 
issue  Is  made,  not  only  of  the  amount,  but 
of  the  odstenoc^  of  losses  and  damages. 
It  follows  that  the  oourt  can  decide  on 
both  questions  without  the  necessity  of  a 
new  suit,  whieh  is  precisely  what  the  law 
has  sought  to  avoid."  This  seems  to  be  a 
direct  authority  for  the  proposition  that 
this  plan  of  reeovery  of  damages  for  wrong- 
ful attachments  is  exclusive.  In  the  ab- 
sence of  authority  to  the  contrary,  and  ia 
view  of  the  plain  provisions  of  tbs  Code,  we 
acoept  it  aa  properly  declaring  the  axiating 
law  upon  the  subject.  We  readi  the  eon- 
elusion  that  tha  Forto  Rican  system  Is 
foros  at  the  time  of  the  passage  of  the 
Foroker  act,  and  binding  until  changed  or 
amended,  provided,  in  the  state  of  affairs 
shown  1^  this  record,  a  recovery  for  dam- 
ages In  the  method  pointed  out  in  the  ob- 
taohnwnt  suit,  I^  the  special  etatutoiT 
method  provided  for,  and  not  otherwise. 

The  difference  between  the  liability  ol 
one  wrongfully  levying  an  attachment  at 
common  law  and  the  assessments  of  caste 
and  damages  under  these  provisions  of  the 


end  be  adlndged  to  lodemnlf;  the  delenaaot 
for  sn;  losses  or  damages  be  may  have  suf- 
fered, which  sbaU  be  recovered  In  ths  manotr 
prncrlbed  la  article  1415. 

Art  1411.  TVben  the  provisional  selmre  be- 
comes of  no  effect  bj  reason  of  Its  having  be- 
come null  d#  juTt,  In  accordance  with  srtlele 
1409.  the  antttj  sball  be  ordered  canceled  In 
the  some  ruling,  It  auj  sbould  have  been  fur- 
nished, or  what  ma;  be  pro[ieT  sball  be  or- 
dered for  vacatlog  the  sttacbment  and  cancel' 
las  tbe  cautloaai7  notice,  in  a  proper  e*a«, 
and  sll  costs  sball  be  taxed  agslDst  tbs  plain- 
tiff, who  shall  stso  be  sdjodsed  to  lodemnlljr 
the  deteodants  for  an;  losses  and  dsmages 
he  DBj  bare  Incurred.  If  the  attachment 
ahonld  be  vacated  for  an^  other  reason,  the  rul- 
ing tbereopoD  sball  also  determine  wbst  coa; 
be  proper  according  to  tbe  cases  with  regard 
to  costs  and  tbe  Indemulflcatlon  of  losses  and 
Asmsges   which   msf   bave   been   suffered. 

ArL  1413.  It  tbe  acknowledgment  of  s  slgna- 
tora  or  ol  tbe  written  evidence  of  a  debt 
should  not  be  made,  or  be  delajsd  throngb  tbe 
fault  of  tbe  debtor,  and  U  the  llllnc  of  the 
eemplalnt  and  tbe  ratlQcatlan  of  the  attachment 
sbonid  depend  therenpon,  ttte  Ume  lost  In  ob- 
tslolni  said  acknowledament  shall  net  be  In- 


daded   In    tbe    period   el   time   prescribed   in 
article  1409. 

Art  1418.  If  tbe  owner  of  tbe  pr<q>ert]>  seised 
should  requeat  It,  tbe  attacbment  creditor 
must  Die  bis  complslnt  wlthtn  the  period  of 
ten  da;s,  imlsa  an;  of  tbe  clrciunstancea 
mentioned  In  tbe  foregoing  srtlele  Is  atleudsnt 
Shontd  be  not  do  so,  the  attachment  sball  be 
vacated,  and  the  costs,  lossei.  and  damages 
shall  be  taxed  sgalnal  bim. 

ArL  1414.  After  the  proTlslonal  selsure  bas 
been  levied  tbe  debtor  ma;  object  thereto  and 
request  that  It  be  vacated,  with  Indemnlllc^ 
tk>D  of  losses  and  damsgpn.  If  cot  Included 
tn  auj  of  the  cases  of  arlkte  1S9S.  He  may 
make  tbla  petition  wltbln  tbs  Ots  dafs  follow- 
ing that  of  the  notice  of  tlie  ruling  ratify- 
ing tbe  leisure,  or  before  that  time,  It  be 
sboald  deem  It  proper,  and  It  sball  be  heard 
and  determined  In  a  seporace  record,  In  ac- 
cordance with  tha  procedure  prescribed  tor 
Incidental  Issuee. 

Art.  141IJ.  In  cases  In  which  there  Is  an  a^ 
judication  of  lossss  and  damagea,  as  soon  ss 
tbe  ruling  thereupon  becomes  Qnal.  tbej  shall 
be  recovered  according  to  the  procedure  cttab- 
iished  In  artieies  927  et  (««. 
t  Forto  Blean  Ood^  art  141B. 
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Porto  BioM  Code  Is  not  on*  of  form  morel;. 
The  former  action  Is  sabftantUIIj  one  for 
malicious  prosecutiOD,  and  can  be  maintained 
qdI;  upon  proof  of  matlc*  and  want  of 
probable  rauss.  Under  tlte  Code  remedies 
^vea  is  Porto  Rioo  the  court  is  required 
to  assess  damages,  although  malice  or  want 
of  probable  cnuse  in  suing  out  tbe  attach- 
ment maf  not  be  expresslj  shown.  The  rem- 
edy given  seems  to  cover  all  easee  where 
the  attachment  is  raoated,  InespectiTe  ot 
the  motive  ia  suing  it  out. 

This  brings  us  to  briefly  inquire  as  to 
the  nature  and  extent  of  the  jurisdiction 
and  practice  of  the  United  States  courts  in 
gForto  Rico.  Section  34  of  the  Foralcer  act 
•  attabliBhed  a'United  Stotea  district  court 
for  Porto  Hico,  and  gave  to  it,  in  addition 
to  the  ordinary  Jurisdiction  of  a  district 
court  of  tbe  United  Stotea,  Jurisdiction 
of  all  eases  oognizant  in  the  circuit  courts 
of  the  United  Btetes,  and  provides  that 
It  fliiall  proceed  therein  in  the  same  manner 
ma  a  drcnlt  court,  the  intention  of  Congress 
obviously  being  to  estabUsb  a  United  Stetes 
oourt  in  Porto  Rico,  having  like  jurisdlo- 
tion  of  both  district  and  circuit  eourto  of 
the  United  States  in  the  sUtea.  Section 
»14  of  the  Kevised  Stotntes  of  tbe  United 
States  (U.  8.  Comp.  Btot  1901,  p.  684) 
ptaridaa:  "The  practice,  pleadings,  and 
forma  and  modes  of  procMding  in  dvil 
eanies,  other  than  equity  and  admiralty 
eanaea.  In  tbe  circuit  and  diitrlet  eourto, 
■hall  eonfonn,  as  near  as  may  be,  to  the 
practice,  pleadings,  and  lorms  and  modes 
of  proceeding  existing  at  the  time  in  like 
eauses  in  tbe  eourto  of  record  of  the  stoto 
within  which  such  drouit  or  district 
courts  are  held,  any  rule  of  court  to 
the  oontraiy  notwithstaading.'  The  act 
of  August  13,  18S8  {26  StoL  at  L.  433, 
chap.  860,  U.  S.  Comp.  Stot  1901,  p.  S06), 
provideetiiatthecircuit  courts  of  the  United 
Btotes  shall  have  original  jurisdiction  oon- 
current  with  the  eourto  of  the  several  etotes 
in  suite  at  common  law  and  in  equity.  We 
think  it  waa  the  intention  of  Congress  in 
the  Porto  Biean  act  to  require  the  district 
eonrt  exercising  tbe  jurisdiction  of  a  dr- 
ouit  oourt,  in  analogy  to  the  powers  of  the 
circuit  courte  in  the  stotea,  to  adapt  iteelf, 
save  in  t^e  excepted  eases  in  equity 
and  admiralty,  to  the  local  procedure  and 
practice  in  Porto  Rico.  This  condusion 
is  in  accord  with  the  policy  of  the  United 
Stotea,  evidenced  in  ite  legislation,  eotu 
ing  tbe  islands  ceded  by  Spain,  and  sec 
to  the  people  thereof  a  oontinnation  of  the 
laws  and  methods  of  practice  and  admin- 
istration familiar  to  them,  which  sxe  to 
be  controlling  until  dianged  by  law. 

In  the  Revised  Stotctea  of  the  United 
•totw  I  916   {U.  &  Comp.  Stat  1901.  f. 


6B4),  it  la  provided  as  to  attoehmoitot 
"In  common-law  eauses  in  the  drcuit  and 
distrlot  eourto  tbe  plaintiff  shall  be  entitled 
to  similar  remedies,  by  attachment  or  other 
process,  against  the  property  of  tbe  defend- 
ant, which  are  now  provided  by  the  laws 
of  the  stoto  in  which  such  court  is  held,(e 
the  eourto  thereof  ;*  and  such  circuit? 
or  district  courts  may,  from  time  to  time, 
by  general  rules,  adopt  such  steto  laws  as 
may  Iw  in  force  in  the  stetes  where  they  are 
bdd  in  rdation  to  attachmente  and  other 
process:  Provided,  That  similar  prelinu- 
nary  afGdavits  or  proofs  and  similar  secur- 
ity, as  required  by  such  steto  laws,  shall 
be  first  furnished  by  the  party  seeking  such 
attachment  or  other  remedy."  By  analogy- 
It  would  seem  that  the  district  court  of 
Porto  Rico,  exercising  the  Jurisdiction  of  a 
drcuit  eourt  in  ito  practise  as  to  the  Issu- 
ing of  attachmente,  is  to  adapt  itsdt  to 
the  local  practice  taoognlied  and  eetoblisfaed 
in  Porto  Rleo.  Clreuit  eourto  of  the  United 
Stotea  are  not  governed  by  any  separate 
attachment  law,  but  are  required  to  admin- 
later  the  remedy  in  attaoliment  provided  in 
tbe  laws  ot  the  sUto  in  whioh  the  eourto  an 
held.    BatM  v.  Days,  IT  Fed.  107. 

It  is  further  objected  on  tiie  part  of  the 
defendant  in  error  that  Porto  Biean  ptooed- 
ure  oan  have  no  application  to  this  action 
against  Fernandez,  because  he  was  not  a 
party  plaintiff  to  the  attachment  suit,  and 
the  statuto  provides  that  the  costo  of  the 
attachment  and  damages  shall  be  assessed 
against  the  plaintiff  in  tbe  action.  We 
do  not  perceive  that  this  faet  afTecto  the 
determination  of  the  question  as  to  the 
proper  remedy  in  such  eases,  ^ere  is 
nothing  in  this  action  to  show  that  Feman- 
des  was  not  auUiorized  to  bring  the  suit 
and  take  out  the  attachment  In  behalf  of 
the  plaintiff  in  that  suit,  in  which  event 
Aguerria  wonid  he  liable  for  the  acte  ot  his 
agent  In  that  behalf.  Nor  is  there  any 
reason  why  Fernandez  might  not  be  made  a 
party  to  the  attachment  proceeding  If  dam- 
ages were  to  be  assessed  against  him  alone. 

It  is  further  objeoted  that  the  United 
Stetes  oourt  has  no  method  by  which  it 
can  assess  these  damages  in  the  maunei 
required  in  the  Porto  Bican  Code.  In  giv- 
ing the  remedies  provided  therein  and  as- 
sessing  the  damages  we  see  no  reason 
why  that  eourt  oannot  adapt  itsdt  to  the 
requiremente  of  the  local  Code  and  admin- 
ister tbe  remedies  therdn  provided.  In 
UadUonviUt  Tmetton  Oo.  v.  Baint  Bernard 
Um.  Oo.  lOB  U.  8.  Z3S,  4S  L.  ed.  482,  S£» 
Sup.  Ct  Bep.  £61,  It  was  bdd 'that  tha? 
Federal  oourt  might  follow  the  methods 
required  by  the  Kentucky  stetute  In  ad- 
ministering tba  local  law  for  the  oondem- 
nation  <rf  property,  so  far  as  required  to 
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meet  the  need*  of  JiutitM.  In  tliat  ease  the 
IockI  law  raqulred  the  appointment  of  ap- 
praisers bj  the  court  to  aueas  oompenaatioD 
for  the  property  taken.  Bpeaking  of  the 
Judicial  power  of  a  cdreuit  oourt  of  the 
United  Statea  administered  in  such  oourts, 
It  was  held:  "^  the  exercise  of  that  power 
a  dicuit  eonrt  of  the  United  Statea,  sitting 
within  the  limita  of  a  state,  and  having  Ju' 
riadietion  of  the  pttrtiee,  is,  for  ever;  practi- 
cal purpose,  a  oourt  of  that  state.  Its  func- 
tion, under  lueh  circumstanees,  is  to  enforce 
the  rights  of  parties  according  to  the  law 
of  the  stat^  taking  oars,  alware,  as  the 
state  courts  must  take  care,  not  to  Infringe 
.ftnj  right  secured  hj  the  Constitutiwi  and 
the  laws  of  the  United  Stata."  In  view  of 
the  provieione  of  the  Foraker  act,  oontlnn- 
Ing  local  lawa  in  foroe,  this  reasoning  has 
^plication  to  the  powers  of  the  United 
States  oourt  in  that  tenitory.  There 
be  no  difficulty  in  exerolsing  the  attachment 
remedies  provided  in  the  Porto  Riean  Oode, 
If  the  attachment  shall  turn  out  to  have 
been  wrongfullj  issued,  and  making  an  a>- 
eeesment  of  damages  in  the  manner  provid- 
ed in  that  Cod&  The  procedure  is  simple 
and  easily  administered.  Nor  is  there 
anything  in  that  special  procedure  en- 
eroaehing  upon  the  rl^t  to  a  jury  trial, 
secured  by  the  Federal  Constitution  in  suits 
■t  common  law  where  the  value  in  contro- 
rersy  exceeds  $20.  If  it  be  ass 
point  which  la  not  necessary  to  dedde — 
tliat  that  part  of  the  Constitution  is  ap- 
plicable and  in  force  in  Porto  Rioo,  the 
proceeding  is  not  a  suit  at  oommon  law,  but 
simply  a  method  of  ascertaining  damagsa 
fn  a  epeeial  proceeding  In  which  property 
has  been  wrongfully  seized. 

Nor  would  the  general  provisions  of  the 
Revised  Statutes  ( S  646,  U.  S.  Comp.  Stat 
IBOl,  p.  B20)  pTOvidiflg  for  a  Juiy  trial  as 
to  issues  of  fact  in  eirenit  courts,  except 
In  cases  of  admiral^  and  equity  Juriadlo- 
Hon,  prevent  the  enforcement  of  the  ex- 
press provisions  of  the  Porto  Riean  Code 
as  to  assessment  for  damages  for  wrongful 

S  attachment. 

^  '  Section  8  of  the  Foraker  act,  as  we  have 
seen,  continues  in  force  the  law*  and  ordi- 
nanoes  of  Porto  Rico,  except  as  modified 
1^  military  orders  and  decrees  in  force,  so 
far  as  the  same  are  not  inconsistent  or  In 
conflict  with  the  statutory  laws  of  the 
United  States,  which,  by  J  14  of  the  act, 
when  not  locally  Inapplicable,  with  certain 
•zceptlons,  are  declared  to  be  in  force  and 
effect  in  Porto  Rioo  as  In  the  United  States. 
The  general  provisions  ae  to  Jury  trials 
In  dvil  causes  in  drcuit  courts  of  the 
United  States  ai»  Dot  inoonsUtent  with  Qie 


enforcemsnt  of  a  special  statutory  pro- 
oeeding  ae  to  tlie  asseesment  at  damegu  !a 
attachment  proceedings,  as  to  which  the 
United  States  has  no  special  statutory  pro- 
cedure, and  enforces  in  that  respect  the  re- 
quirements of  the  local  law. 

If  we  are  right  in  holding  that  the  Porto 
Riean  law  and  praetioe  as  to  attachments 
and  the  recovery  of  damages  in  respect 
thereto  are  controlling  in  a  Federal  court 
in  that  territory,  and  a  conunon-law  action 
lor  a  wrongful  and  malicious  attachment 
was  unknown  to  the  Porto  Riean  procedu^^ 
the  court  had  no  Jurisdiction  of  the  action. 
The  record  shows  that  practically  no  excep- 
Uon  was  taken  In  tht  reoord  and  proceed- 
ings in  the  trial  court,  but  it  is  fauuliai 
law  that  this  court  will,  of  its  own  motion. 
Inquire  into  the  jurisdiction  which  it  baa, 
and  as  well  that  of  the  court  below,  with- 
out any  special  exception  being  taken.  If, 
as  illustrated  in  the  brief  for  counsel  for 
the  plaintiff  in  error,  a  circuit  oourt  of  the 
United  States  should  undertake  to  entertain 
a  bankruptcy  prooeeding  or  an  admiralty 
eause,  iU  proceedings  would  be  v<ad  Utt 
want  of  Jurisdiction.  So,  in  the  present 
ease,  there  being  no  such  common-law  no- 
tion euforoeable  under  the  Porto  Riean  pt«- 
eedure,  a  court  of  that  district  would  bav« 
uo  jurlsdietitm  to  entertain  the  suit. 
Where  the  JurtedieUon  fails  the  objection 
can  be  raised  fn  this  court;  If  not  by  tbs 
parties,  then  by  the  court  itself.  Parker 
r.  Ormefiy,  141  U.  8.  Bl,  36  L.  ed.  664,  11 
Sup.  CL  Rop.  912;  Jfofu/Iclil  C.  A  L.  U.  R. 
Co.  V.  Bwan,  111  U.  8.  378,  28  L.  ed.  4«B, 
4  Bup.  Ct  Rep.  810;  Thompaon  v.  Central 
Ohio  R.  Co.  a  Wall.  134,  18  L.  ed.  766, 

We,  therefore,  reach  the  oonclusion  thttto 
the   United   States' district   oourt   had   no* 
Jurisdietion  of  this  action,  and  consequently 
the  proceedings  hod  therein  were  null  and 
void- 

Judgm»nt  reeeraetL 

Mr.  Justice  WUta,  dissenting! 

As  it  ia  conceded  that  the  question  upon 
which  the  judgment  Is  now  reversed  was 
not  saved  in  the  oourt  below,  I  am  con- 
strained to  dissent.  In  my  opinion  the  error, 
if  any,  was  a  mere  question  of  mode  of 
procedure,  involving  no  want  of  jurisdiction 
ratiofie  materia,  even  conceding  that  the 
preeence  of  a  question  of  such  a  character 
would  authoriu  this  court  to  reverse,  in  the 
absence  of  any  exception  in  the  court  below, 
07  any  reference  to  tlis  queeUon  in  that 
court 
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GEOBQB  C  HAZm.TON,  ippt. 

UAKOAEET  R.  SBECKEIfi  gt  at.,  Heir» 
and    Deviseea    ol    Francis    Uiller, 

Con  true  tB_  vail  dltr—pnbllB     poller, 

kirecmeiit  to  Mil  a  tract  of  l&nd  at  a  BpeclSed 
prlM  1(  tbe  oner  ibonld  be  accepted  wlthtD 
the  time  mentioned  li  iineDtorceible.  ai  con- 
trary to  public  poller,  wliere  made  In  p«rt 
coDBldeiation  of  serrlcei  rendered  before  and 
•Iter  the  maklns  ot  the  axreement.  In  brlns- 
Inc  tbe  property  to  the  attention  of  eommlt- 
teei  of  CooKTeaa  a>  a  lultable  and  appro- 
priate tlte  for  a  ball  ol  recordi.  altboosb 
the  actual  aerrlcea  rendered  ma;  hare  been 
lesttlmate.  . 

[No.  225.] 

Argued  April  tl,  1906.    Decided  April  IS, 

1906. 

APPEAL  from  the  Court  of  Appwla  of  the 
Diatriet  of  Colnmbia  to  review  &  decree 
which   aMnned   a  decree  of  the  Supieme 
Court  of  the  District,  euBt&lning  a  demur- 
rer to,  and  dlamisaing,  a  bill  for  epecifie  per- 
form ance.    Affirmed. 
See  ume  cue  below,  33  Weah.  L.  Rep.  217. 
The  foote  ere  itated  in  the  opiniott. 
lir.  Heber  J.  Mar  for  appellant 
e      Ur.  3.  J,  D«urllnsteB  for  appellee. 


HAZBLTOH  T.  SHECEEI& 


>;  This  !■  a  bill  for  the  apedfla  performanoe 
•  of  a  oontraot  dated 'December  11,  1S02,  to 
■ell  for  99,000,  at  utf  time  dnribg  the 
then  present  eeesiou  of  Congreaa,  "and  luoh 
additional  time  •■  ma;  be  necessary  (or  set- 
tlement under  appropriation  by  that  Con- 
gress," part  ot  a  lot  in  a  square  which  Con- 
greea  now  has  Toted  to  acquire  for  tbe  «ree- 
tion  of  a  hall  of  records. 

Tbe  bill  was  brought  agalnat  one  Miller. 
Becently  MiUer'e  death  was  suggested  and 
his  heirs  and  uerisees  were  substituted,  but, 
for  oonTenience,  Miller  will  be  referred  to 
as  tbe  defendant. 

The  contract  provided  that  if  Hazelton 
should  "fail  to  take  advantage  of  and  accept 
this  offer  as  above  within  tbe  time  mentioned, 
then  this  agreement  shell  be  null  and  void." 
Tbe  bill  alleges  that  a  part  of  the  considera- 
tioa  for  the  contract  "wae  services  rendered 
boUi  before  and  after  tbe  making  of  said  con- 
tract, bf  the  plaintiff,  in  Lringing  the  prop- 
erty to  the  attention  of  the  committees 
of  Congress  as  a  suitable  and  appropriate 
eite  for  a  ball  of  records."  It  sete  forth  that 
the  plaintiff,  before  and  after  the  same  date, 
expended  much  time,  labor,  and  money  in 
rendering  those  service*,  and  what  they 
were,  iTut.,  collecting  and  printing  facts  for 
the  information  of  tbe  committees  and  mem- 
bers of  Congreas,  making  briefs  and  ar^- 
ments,  and  dravdog  a  bill  for  tbe  pur- 
ehase  or  condeouuttion  of  tlie  square.    The, 


bill  passed  at  the  session  named  in  the  eon- 
tract.  After  its  passage  the  plaintiff  nego- 
tiated, and  finiLlly,  in  August,  1903,  conclud- 
ed, a  sale  of  the  property  in  question  for 
tl4,39S.S0,  subject  to  examination  of  tbe 
title  and  arrangementa  for  payment.  It  is 
alleged  that  tbe  time  for  settlement  uni^er 
the  appropriation  has  not  expired.  The  b-II 
further  alleges  that  the  defendant  has  noti- 
fied tbe  plaintiff  that  be  does  not  intend  to 
keep  his  contract,  but  means  to  convey  di- 
rectly to  tbe  United  States,  and  to  demand 
tbe  full  price  agreed  upon  by  the  govern- 
ment. The  defendant  has  tendered  a  deed 
to  the  United  SUtes,  which  has  not  been 
accepted.  The  plaintiff  bas  offered  to  the 
defendant  a  deed,  to  be  executed  by  the  lat- 
ter and  bis  wife,  and  tendered  (9,000,  but 
the  defendant  bas  refused  to  execute  theg 
same.  There  wae  a  general 'demurrer  to" 
the  bill,  and  this  was  sustained  by  the  su- 
preme court  of  the  District  and  the  court 
of  appeals,  and  the  bill  was  dismissed.  The 
plaintiff  appealed  to  this  court. 

We  assume  that  tbe  bill  sufficiently  shows 
Bji  acceptance  of  the  defendant's  offer  with- 
in  tbe  time,  although  it  does  not  allege  it  in 
terms.  We  assume  also  that  the  considera- 
tion is  alleged  sufficiently,  subject  to  tbe 
question  whether  it  is  one  upon  which  » 
contract  lawfully  may  be  based.  But  the 
court  is  of  opinion  that  that  question  must 
be  answered  in  the  negative.  Every  part  of 
the  consideration  goes  equally  to  the  whole 
promise,  and  therefore,  if  any  part  of  it  ie 
contrary  to  public  policy,  the  whole  promise 
falls.  Piokering  r.  Ilfraoombe  B.  Co.  L.  R. 
sap.  23S,  250;  Borrington  r.  Victoria 
Oraving  Dock  Co.  L.  R.  3  Q.  B.  Div.  649; 
Woodruff  w.  Binman,  11  Vt  692,  34  Am. 
Deo.  712;  Otork  ».  ftiefcer,  14  N.  H.  44; 
JfoVwIlen  V.  BofftTUm,  174  U.  S.  639,  43  L. 
ed.  HIT,  19  Sup.  Ot  Rep.  839;  Buhop  v. 
Palmer,  140  Mass.  469,  474,  4  Am.  St.  Rep. 
339,  10  K.  E.  299.  According  to  the  bill, 
and,  no  doubt,  according  to  the  fact,  a  part 
of  the  consideration  was  services,  as  we  have 
quoted,  and  therefore  It  Is  not  true,  ae 
argued,  that  the  plaintiff  could  have  de- 
manded a  conveyance  on  tendering  the 
(9,000  alone.  But  tbe  services  contemplated 
~  ~  a  partial  consideration  of  the  promise  to 
convey  were  services  in  procuring  legisla- 
tion upon  a  matter  of  public  interest,  in  re- 
spect of  which  neither  of  the  parties  had 
any  claim  against  the  United  States.  An 
agreement  upon  such  a  consideration  was 
held  bad  in  Providtnee  Tool  Co,  t.  Sorria, 
2  Wall.  46,  IT  L.  ed.  8B8.  Of  course,  we  are 
not  speakhig  of  the  prosecution  of  a  law- 
ful claim. 

It  will  be  notioed  further  that  the  con- 
veyance waa  in  substance  a  contingent  (ee> 
The  plaintiff  was  not  bound  to  accept  it, 
and  natnrallf  would  not  do  so  vnlasa  he 
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Mold  agree,  U  he  did  wltli  the  gorernmeAt, 
for  k  larger  price.  The  real  indueement  of- 
fered to  him  WAB  that  he  would  reeeiTe  all 
that  he  could  pereuade  the  goveriunent  to 
pay  above  the  sum  named.  It  la  true  that 
if  we  take  the  inartificial  itatementa  of 
the  bill  literally,  the  part  of  the  considera- 
tion which  we  are  discussing  waa  the  serr- 
ioBi,  not  a  promise  to  render  them.  The 
promise  ta*coiiv^  did  not  become  binding 
until  the  services  were  rendered,  and,  when 
rendered,  aecoi'ding  to  the  allegations  of  the 
bill,  thef  were  legitimatA.  We  aasume  that 
thej  were  legitimate,  but  the  validitj  of  the 
contract  depends  on  the  nature  of  the  orig- 
inal offer,  and,  whatever  their  form,  the 
tendency  of  such  offers  Is  the  same.  The 
chjectlon  to  tham  reeti  in  their  tendeniy, 
not  In  what  waa  done  in  the  particular  case. 
Therefore  a  court  will  not  be  governed  by 
the  technical  argument  that  when  the  offer 
became  binding,  it  was  cut  down  to  what 
waa  done,  and  waa  harmleea.  The  court  will 
not  inquire  what  was  done.  If  that  should 
be  Improper,  It  probably  would  be  hidden. 
Mid  would  not  appear.  In  Its  inception, 
the  offer,  however  Intended,  necessarily  in- 
vited and  tended  to  induce  improper  solid- 
tations,  and  it  int«nsi&ed  the  inducement  by 
tlie  contingent^  of  the  reward.  Marthall  v. 
Baltimort  tt  0.  R.  Co.  IS  How.  3J4,  33S, 
830,  U  L.  ed.  SSS,  902,  SS3. 

The  general  principle  was  laid  down 
broadly  in  Promdenoe  TdoI  Co.  v.  Vorris,  2 
Wall.  46,  64,  17  L.  ed.  668,  B70,  that  an 
agreement  for  compensation  to  procure  a 
contract  from  the  government  to  furnish  its 
■uppliM  could  not  be  enforced,  irrespective 
of  the  question  whetiier  improper  means 
were  contemplated  or  used  for  procuring  it. 
VolfuIIen  V.  ffo^mon,  174  U.  S.  039,  US,  43 
L.  ad.  1117,  II21,  IS  Sup.  Ct.  Bep.  839. 
And  it  was  said  that  there  is  no  real  dif- 
ference in  principle  between  agreemente  to 
procure  favora  from  l^ialative  bodies,  and 
agreements  to  procure  favors  in  the  shape 
of  contract*  from  the  heads  of  departments. 
£  Wall.  SS,  17  L.  ed.  870.  In  Uanhall  v. 
Baltimort  d  O.  B.  Oo.  10  Bow.  314,  836, 
14  L.  ed.  963,  962,  It  was  said  that  all  con- 
tracts for  a  contingent  compensation  for 
obtaining  legislation  were  void,  citing, 
among  other  cases,  Clippin^er  v.  Hepbimgk, 
S  Watts  k  8.  31S,  40  Am.  Dec  619,  and 
Wood  V.  UcOann,  6  Dana,  860.  See  also 
Milll  V.  iftlU,  40  N.  Y.  643,  100  Am.  Dec 
SSB.  There  are  other  objections  which  would 
have  to  be  answered  before  the  bill  could  be 
nstalned,  but  tbat  which  we  have  atated 
goes  to  tlie  root  of  the  oontraet  and  is 
nough  to  dispose  of  the  eaae  under  the 
decisions  heretofore  made. 

DeortB  ajfirmed. 


Oct.  Tbu, 
(201  O.  8.  M> 
,     STATE  07  OBEOOK,  Oovxplaitumt. 

ETBAN  A.  HITOHOOCK,  Secretary  of  the 
Interior,  and  William  A,  Richards,  Com- 
missioner of  the  General  I^nd  Office. 

1.  OalteA  Btatca— InraBSltr  from  BBlt— 

The  immaDlt;  of  the  United  Statei  troa 
mit  prevents  ■  state  from  malntslnlDK.  I> 
the  Supreme  Coart  of  the  United  States,  a 
BDit  BCilDst  tbe  Secrtrtrj  at  tbt  Interior 
■nd  the  Conunlsilaner  of  the  Qeneral  LanA 
OfllM,  to  restrain  Ibem  frooi  allattlDg  and 
patenting  fa  eevsralty  swamp  lands  wIthiD 
the  llnita  ot  an  Indian  reservation.* 
X.  Caorte — (nterfercnee  with  Lftna  De- 
pmrtmsBt.— The  courts  cannot  loterlere 
with  tbe  allotmenc  and  patenting  br  the 
Land  Decactment  of  swsmp  lands  within  the 
limits  of  an  Indian  reservation,  while  the 
legal  tlUe  is  stUl  in  the  Federal  caTanunent. 

[No.  16,  Original.] 

Decided  ApfQ 


tary  of  the  Interior  and  the  Commissioner 
of  the  General  Land  Office  from  allotting 
and  patenting  In  severalty  swamp  landa 
within  an  Indian  reservation.  On  demurrer, 
dismissed. 

Statement  by  Ifr.  Justice  Breweri  «< 
•  By  leave  of  court  the  state  of  Oregon? 
filed  an  original  bill  against  Ethan  A.  HitA- 
coek.  Secretary  of  the  Interior,  and  Wil- 
liam A.  Bichards,  Commissioner  of  the  Gen- 
eral Land  Office,  to  restrain  the  defendants 
from  allotting  or  patenting  to  any  Indians 
or  other  persons  certain  landa  within  tb« 
limits  of  the  Klamath  reservation,  whidi 
It  is  alleged  vrere,  on  March  12,  1S60, 
swamp  and  overflowed  lands,  and  praying 
a  decree  establishing  the  title  of  the  state 
of  Oregon  to  such  lands,  and  declaring  that 
the  title  Is  subject  only  to  such  right  of 
temporary  and  terminable  occupation  aa 
may  exist  in  the  Indians  at  present  occu- 
pying the  said  reservation,  and  is  not  to 
be  defeated  by  any  allotment,  patent,  agree- 
ment, or  other  arrangement.  To  this  bill 
the  defendants  filed  a  demurrer,  partly  oa 
Jurisdictional  grounds  and   partly  on   the 

For  a  dear  understanding  of  the  quea- 
tions  presented  the  allegations  in  the  bill 
must  be  stated.  It  Is  alleged  that  tbe  de- 
fendant Hitehcodc  is  a  citizen  of  the  State 
of  Missouri,  the  defendant  Bichards  of  the 
state  of  Wyoming;  that  by  an  aot  of  Coo- 
grees  approved  February  14,  1869  (II  Stat. 
at  L.  383,  chap.  33),  Oregon  was  admitted 
into  the  Union;  that  by  an  act  approved 
e  VOL   <T. 
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September  28,  1860  (9  St&t.  at  L.  61S, 
-lAup.  84),  CongreBS  granted  to  the  state 
of  Arkansas  and  other  states  all  lands 
within  their  respective  limits,  which,  at 
the  date  of  the  act,  were  "swamp  and  over- 
flowed lands,"  and  ij  reason  thereof  un- 
fit for  cultivation;  that  hj  an  act  of  March 
12,  1880  (12  Stat,  at  L.  3,  chap.  6),  the 
provisionB  of  the  last-named  act  were  ex- 
tended to  the  state  of  Oregon;  that  on 
February  14,  1S6S,  as  well  as  on  H&reb  12, 
iseo,  the  United  States  owned  in  fee  sim- 
ple a  large  region  and  body  of  lend  Ijing 
within  the  boundaries  of  Uie  state  of  Ore- 
4)gOD,  which  said  body  of  land  was  neither 
^tPreserred  nor  dedicated  to  any  publiii*nse, 
«nd  was  free  from  any  claim  of  title  or 
possession,  saving  and  excepting  a  right  to 
temporary  use  and  occupation  belonging 
to  certain'  Indian  tribes;  that  within  this 
large  body  of  lands  were  three  tribes  or 
bands  of  Indians, — the  Elamaths,  the 
Uoadocs,  and  the  Yahooskins, — few  In  num- 
ber, tliat  number  being  estimated  by  the 
offlcials  of  the  United  States  in  charge  at 
from  1,200  to  1,500;  that  they  were  all 
In  a  savage  state,  uncivilized,  without  a 
-fixed  place  of  abode,  and  roaming  from 
place  to  place  within  the  region;  that  they 
had  no  other  kind  of  tennre  or  title  than 
-thftt  which  they  and  their  ancestors  held 
from  time  immemorial  and  before  the  set- 
"tlerooit  of  white  men  in  the  territory;  that 
-en  October  14,  1864  (10  SUt.  at  U  707), 
ft  treaty  was  n^otiated  between  the  United 
States  and  these  tribes  of  Indians,  by  which 
they  oeded  to  the  United  States  their  right, 
title,  and  claim  to  all  these  lands  except 
«  certain  specified  and  iroaller  tract  with- 
in the  original  outboundariee,  whieh  was 
created  a  reservation  for  their  um;  that 
eaid  reservation  was  continued  in  the  oo- 
«npation  of  the  Indians  acoording  to  the 
aboriginal  usages  and  custtnns  of  said  In- 
-dians  and  of  Indians  generally,  without 
any  claim  or  pretense  of  permanent  title 
-or  individual  right  to  the  lands,  or  any 
-of  them,  and  without  any  steps  taken  to- 
wards conferring  the  ultimate  title  upon 
them  until  after  the  year  1890,  when  the  de- 
fendant Hitchcock,  Secretaiy  of  the  Interior, 
■directed  and  caused  a  large  portion  of  the 
lands  to  be  surveyed  and  divided  into  nu- 
merous definite  lots  or  traote,  for  the  pur- 
pose and  with  the  intention  of  allotting 
•uch  tracts  to  the  individual  members  of 
the  tribes,  to  be  by  them  held  In  several^, 
«nd  the  further  purpose  of  issuing  and  de- 
livering to  each  of  them  a  patent  declar- 
ing that  the  United  State*  holds  the  l»«ct 
Allotted  in  trust  for  the  Indian  and  his 
kdrs  for  a  period  of  twenty-five  yeajrs,  and 
that  at  the  expiration  of  an^  period  It 


wQl  eonvey  the  tract  to  him  or  his  hein, 
discharged  of  the  trust,  and  free  from  all 
eneumbranoesi  that  in  this  the  defendant 
Hitchcock  was  aesumlng  and  professing 
to  set  under  the  authority  of  the  act  of 
Congress  of  February  8,  ISS7  (24  Stat,  at 
L.  388,  chap.  119)  ;  that  within  the  reeerva-n 
tion  made  by  the'treaty  of  1884  were  large? 
Eracte,  which  had  been  and  were  on  March 
12,  1860,  swamp  and  overflowed  lands  and 
unfit  for  cultivation,  and  hence,  under  the 
act  Of  March  12,  ISOO,  had  become  the 
property  of  the  state,  subject  only  to  the 
right  of  occupancy  on  the  part  of  the  In- 
dians; that  in  the  year  1002,  before  any 
patents  were  Issued,  and  while  the  sur- 
veying and  allotting  were  in  progress,  the 
state  caused  an  examination  to  be  made  for 
the  purpose  of  ascertaining  the  tracts 
which,  on  March  12,  ISflO,  were  swamp 
end  overflowed  lands,  and  a  list  prepared  of 
them,  which  list  Is  attached  to  the  bill  as 
an  exhibit;  that  It  presented  and  filed 
that  lilt  with  the  surveyor  general  of  the 
United  States  for  the  state  of  Or^^n,  to- 
gether with  evidence  tending  to  prove  that 
all  of  the  tracts  within  the  list  had  been 
and  were,  on  March  12,  1860,  swamp  and 
overflowed  lands,  and  rendered  thereby  un- 
fit for  cultivatitm,  which  evidence  was  found 
and  oertifled  by  the  surveyor  general  to  be 
sufficient.  That  thereupon  the  state  se- 
lected and  claimed  said  tracts  as  granted 
to  It  by  the  act  of  Congress  of  Man^  12, 
1800,  and  applied  to  the  proper  officers  of 
the  United  States  to  inquire  into  and  con- 
sider the  claime  of  the  state;  that  this  ap- 
plication and  the  evidence  were  submitted 
to  the  defendant  Richards,  as  Gommisaion- 
tr  of  the  OenersJ  Land  Office,  and  on  No- 
vember 18,  1903,  the  Acting  CommiasicHisr 
denied  and  Rejected  the  claim  upon  the 
sole  ground  that  the  lands,  whether  swamp 
and  overflowed  or  not,  were  not  granted  to 
the  state  of  Oregon  bj  the  act  of  Con- 
gress. From  this  deddon  an  appeal  was 
taken  to  the  Secretary  of  the  Interior,  end 
the  decision  of  the  laiid  Office  affirmed. 

Ifessrs.  duurlea  A.  Keicwln,  William 
B.  J/afthetcs,  and  Andrew  M.  Oraiofard  for 
complainant. 

If essi-s.  A.  O.  OusplieU,  F.  W.  C^wb- 

•nta,  and  F,  L.  Oampiell  for  defendants. 

*Mr.  Justice  Brewer   delivered  the  opln-? 
ion  of  the  court: 

The  question  of  Jurisdiction  of  oourse 
precedes  any  inquiry  into  the  merits.  By  f 
2  of  art.  S  of  the  Constitution  and  Rev. 
Stat,  g  SB7,  U.  a  Comp.  Stat  1901,  p. 
6es,  this  court  has  original  jurisdiction  of 
a  cult  brought  1^  a  state  against  eitixeu 
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•f  tXier  itatM.  P«ifl«vIwNfa  t.  Quick- 
•Omt  V<n.  Ob.  10  WaIL  6S3,  IB  L.  ad.  BOB; 
Witeotuin  t.  PoKomi  Jm.  Co.  127  U.  S. 
EttS,  2B7,  S2  L.  «d.  239,  HZ,  8  Sup.  Ct 
Sap.  1370,  and  amaea  cited  In  tha  opioloui 
California  v.  Sovtkem  P.  Co.  187  U.  S. 
229,  2S8,  SB  L.  ed.  0B3,  693,  IS  Sup.  Ct. 
Rep.  5S1;  Minneaota  t.  Bite!u)ook,  18B  U. 
fl.  373,  iO  L.  ed.  8S4,  e2  Bup.  Ct  Sep.  060. 
But  Uie  contention  ii  that  Uia  United 
States  la  the  real  part;  in  intarett  as  de- 
fendant, that  It  cannot  ba  sued  without  ita 

Awnsent,  and  that  It  lu«  given  no  eonaent. 

?  While  tha  nominal  defendanta  ara  •aitlieiu 
of  a  atata  ether  than  Oregon,  yet  t^ay  hare 
no  intareat  vhaterer  in  the  controTeray, 
and,  if  a  decree  ba  rendered  againat  them 
In  favor  of  the  state,  it  will  not  affect 
thdr  interests,  but  bind  and  determine  the 
Tights  of  tha  United  States,  the  real,  sub- 
stantial defendant.  It  Is  further  said  that 
If  t^re  It  asj  other  Interest  adverse 
to  the  plaintiff  it  belongs  to  the  KlamatL 
Indians,  who  are  not  mads  parUes,  and 
that  the  rule  in  equity  is  not  to  determina 
ft  suit  without  the  presence  of  the  parties 
really  to  be'affeotad  by  the  decree.  Oali- 
fonua  V.  Southern  P.  Co.  tupro, 

Tha  question  of  juriBdiction  in  a  eaae 
Tcry  similar  to  this  waa  fully  eonsidered  in 
tlinneaota  v.  Hitohoock,  ISfi  U.  8.  373,  4B 
L.  ed.  SB4,  22  Sup.  CL  Eep.  650.  There, 
as  here,  a  sta.t«  waa  plaintiff,  and  tha  suit 
was  bronght  against  the  Secretary  of  the 
Int«rioT  and  the  CommiBsioner  of  the  Oen- 
eral  Land  OfBca  to  restrain  them  from  sell- 
lug  school  sections  16  and  36  in  what  waa 
known  as  the  "Red  Laka  Indian  reaerva- 
tion."  This  ault  is  brought  by  a  state 
against  the  eame  officers,  to  restrain  Uiem 
from  allotting  and  patenting  in  seireralty 
awamp  lands  within  the  Klamath  Indian 
Teservation.  In  that  eaae  we  said  (p.  387, 
L.  ed.  p.  86E,  Sup.  Ct.  Rep.  p.  6SC) : 

"Now,  the  l^al  title  to  these  Unda  U  in 
the  United  Statea.  The  offioers  named  as 
defendanta  have  no  interest  in  the  lands 
or  the  proeeeda  thereof.  Tha  United  State* 
is  proposing  to  sell  them.  This  suit  seeks 
to  restrain  tbe  United  Statea  fn»n  such 
•ale, — to  devest  tbe  government  of  ita  ti- 
tle, and  vest  It  in  tha  stata.  The  United 
Btotas  is,  therefore,  the  real  par^  aflaeted 
by  the  jndgnient,  and  against  which,  in 
fa«t,  it  will  operate,  and  Um  offloera  have 
no  pecuniary  interest  in  the  matter.  If 
whether  a  suit  is  one  against  a  state  is  to 
be  determined,  not  by  tile  fact  of  the  party 
named  as  defendant  on  Uia  record,  but  by 
the  result  of  tha  judgment  or  decree  which 
may  be  entered,  tiie  same  rule  must  apply 
to  the  United  Statea.    Tbe  question  wheth- 


er tha  United  Stafas  to  a  |>arty  to  a  eoa- 
troverey  la  not  detarminad  by  the  merdy 
nominal  party  on  the  record,  but  by  tha 
question  of  the  affect  of  tbe  judgment  or 
decree  which  can  be  entered."  o 

*  It  le  true  in  that  case  we  SAistaiaed  the* 
juriadietion  of  this  court,  but  we  did  so  by 
virtue  of  the  act  of  March  2,  1901  (31  Stet. 
at  L.  S50,  chap.  SOS,  V.  8.  Comp.  Stat. 
ISOl,  p.  1384),  which  waa  held  to  be  a  con- 
sent on  the  part  of  the  United  Statea  to  ba 
sued  in  respect  to  school  lands  within  an 
Indian  reservation,  and  an  acceptance  by 
tha  government  of  full  responsibility  for 
the  result  of  the  decision,  so  far  as  the 
Indians,  Ite  wards,  were  concerned.  But 
neither  of  the  two  facte  deemed  essential 
to  tha  maintenaooe  of  that  suit  appear  in 
this.  There  is  no  act  of  Coogress  waiving 
immunity  of  the  United  States,  or  tXHuent- 
ing  that  it  be  sued  in  respect  to  swamp 
lands,  either  within  or  without  an  Indian 
reservation,  and  there  ia  no  act  of  Cod- 
gress  assuming  full  responsibility  in  ba- 
halt  of  iU  wards,  the  Indians,  for  tbe  re- 
sult of  any  suit  affecting  their  rights  in 
these  lands.  It  is  unneaessary  to  rqieat 
all  that  was  said  in  that  opinion  in  ref- 
erence to  these  matters.  It  is  sufficient  to 
refer  to  it  for  a  full  discussion  of  tbe 
question. 

Again,  It  must  ba  noticed  that  tha  Itgal 
title  to  all  these  tracte  of  land  ia  still  in 
the  government.  No  patente  or  oonveyancaa 
of  any  kind  have  been  executed.  There  haa 
been  no  finding  or  adjudication  by  tbe  Land 
Department  that  the  landa  referred  to  were 
swamp  or  overflowed  on  March  12.  1S60. 
Under  those  ciroumatanoes  it  ia  not  a  prov- 
ince of  the  eonrte  to  Interfere  with  the  Land 
Departmcot  in  ite  administration.  So  far 
as  a  grant  of  swamp  lands  ia  claimed,  it 
must  be  held  that  the  grant  is  in  process 
of  administration,  and,  until  the  legal  ti- 
tle passes  from  the  government,  inquiry  as 
to  equiteble  righte  comes  within  the  cog- 
nizance of  the  Land  Department.  Oourte 
may  not  anticipate  ite  action,  or  take  up- 
on themselves  the  administration  of  tbe 
land  graute  of  the  United  Stetea.  Tfav 
OrUan*  v.  Paint,  147  U.  S.  281,  268,  37 
L.  ed.  162,  163,  13  Sup.  Ct  Rep.  303; 
Michigan  Land  A  Lumber  Co.  t,  AuiI,  168 
U.  S.  S89,  691,  42  L.  ed.  591,  592,  18  Sup. 
OL  Hep.  208;  VnittA  State*  v.  ThOTruu,  ICt 
U.  8.  077,  38  L.  ed.  276,  14  Sup.  Ct.  Rep. 
426;  Broxen  v.  Bitokoook,  173  U.  S.  4T3, 
43  L.  ed.  772,  IS  Sup.  Ct  Hep.  485;  Bum- 
bird  V.  ^Mry,  195  U.  S.  480,  SOe,  603,  tB 
L.  ad.  286,  2S6,  297,  25  Sup.  Ct  Rep.  123. 

For    these     reasons     tha     demurrer     it 
and   tht  bill   is   Htmitted. 
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BTATB  OF  ILLINOIS. 

■ovHtorlaa  bctwe«a  Bt>t«a— Xlw  boundary 
llDa  betwMn  the  *Ut«  ol  Ion  and  the 
•tate  of  IlllDoU  decreed  to  be  tba  nilddl*  of 
tbe  main  nttrlffable  GbuuMl  ol  tte  Ulaalaalppl 


Sttpulation  tvlmitted  Ajtril  IB,  1909.     D»- 
trw  mtered  April  t3, 1009. 

ORIGINAL  SUIT  In  equitr  b>  aettla  tli« 
boondftiy  line  between  the  itatca  of  Iowa 
and  nUnole.  Final  deeree  entered,  Mtab- 
liahing  such  boiudaiy  as  the  middle  of  the 
main  narigahla  ehannd  of  th«  HiaaiHippi 
liver. 

Bee  Mune  cm*,  UT  U.  B.  1,  ST  L.  ad.  SS, 
18  Sup.  Ot.  Sap.  iS». 

Mr.  ChMiUt  W.  Mvllan  for  the  lUte 
d  Iowa. 

Mr,  W.  H.  9tmmA  for  the  atato  of  IlUnoU. 

Per  Hr.  Oliiaf  JtuUoa  FwUavi 
Thia  eauM  came  on  for  Bnal  deorae  and 
waa  anhmitted  on  the  following  atlpulatjom 

And  now  comes  the  state  of  Iowa,  aom- 
plainant  in  tliia  «auM,  and  aUo  oomea  the 
state  of  Tllinoia,  defandatit  in  thia  cause, 
and  sereTally  and  jointly  more  the  court 
to  vacate  and  set  aside  so  mudi  of  the  in- 
terlocutor;  order  entered  in  this  cause  on 
tbe  3d  dS7  of  Jannary,  a.  d.  1B93,  as  orders 
"that  a  commisaion  be  appointed  to  ascertain 
and  deei^ate  at  aaid  places  the  boundary 
line  between  the  two  atatoa,  aaid  commission 
eon»i8ting  of  three  oonipflt«nt  peraous  to  be 
named  hj  the  court,  upon  auggsBtlon  of 
«ounsel,  and  be  required  to  make  a  proper 
examination,  and  to  delineate  on  maps  pre- 
pared for  that  purpose  the  trua  line  as  de- 
termined by  this  court,  and  report  the  same 
to  the  court  for  its  further  action;"  and 
also  the  interlocutory  order  entered  In  thia 
eause  on  the  7th  day  ot  March,  a.  o.  1893; 
and  alao  that  part  of  the  interlocutory  or- 
der entered  In  this  cauae  on  the  10th  day  of 
eApril,  a.  D.  1893,  which  waa  not  aat  aaide 
<  and  vacated  by  the  interlocutory  order'en- 
tered  in  this  cause  on  tne  16th  day  of  Jan- 
uary, a.  D.  18Mi  and  that  that  part  of  the 
interlocutory  order  entered  in  this  cause  on 
the  3d  day  of  January,  a.  a.  1803,  whereby 
it  waa  "ordered,  adjudged,  and  decreed  by 
this  court  that  the  boundary  line  between 
the  state  of  Iowa  and  the  state  of  niinoia  la 
the  middle  of  the  main  navigable  channel 
«f  the  Misaiaaippi  river  at  the  places  where 
the  nine  bridges  nentioned  in  tbe  pleadings 


cross  said  rlverj"  be  daolared  tbe  Unal  order, 
judgment^  and  daoraa  of  this  court  in  this 

Chas.  W.  Mullan, 
Attorney  General  of  Iowa. 
W.  H.  Stead, 
Attorney  General  ot  Illinois. 

la  consideration  whersof  and  of  the  ded- 
rion  of  this  court  reported  147  U.  S.  1,  37 
L.  ed.  SG,  13  Sup.  Ct  Bep.  2SS,  it  ia  or- 
dered, adjudged,  and  decreed  that  the  boun- 
dary line  between  the  state  of  Iowa  and  the 
state  of  Illinois  ia  the  middle  of  the  main 
navigable  channel  of  the  Uiaaiasippi  river, 
at  tiie  places  where  the  nine  bridgea  men- 
tioned in  the  pleadings  cross  said  river. 


STATB  OF  UISSISSIPFL 


betvren  states  _'ne  dee^ 
water  channel  lalllDC  line  amerglDi  rrom 
the  moat  aaatam  moath  of  Pearl  river  Into 
Lake  Borons,  and  extending  through  the 
northeast  comer  of  Lake  Borgne,  north  at 
Half  lloon  or  Qrand  lalaod,  thence  eaat  and 
Bonth  tbroogh  Mlaalaslppt  aotuid,  throngh 
South  paaa.  between  Cat  Island  and  Isle  an 
Pltre  to  tbe  Oalf  of  Uei[eo,  decreed  ta  bf 
Om  tm*  boundary  Uns  leparatlng  the  states 
of  VlBslaslppl  and  Lonlalana  In  the  watea 
of  Lake  Borgne  and  Ulalaslppl  eonnt 

[No.   11,  Original.] 

April  tS,  1908. 

ORIQINAL  SUIT  In  equity  to  settle  a 
disputed  boundary  line  between  the 
states  of  Hiasiaeippi  and  liouiaiana  in  the 
waters  of  Lalie  Borgne  and  Mississippi 
sound.  Final  decree  entered,  establishing 
such  boundary  as  tbe  deep-water  channel 
sailing  line  emerging  from  the  most  eastern 
mouth  of  Pearl  river  inte  Lake  Borgne,  and 
extending  through  tbe  northeaat  comer  of 
l^lce  Borgne,  north  of  Half  Moon  or  Grand 
island,  Uience  eaat  and  south  through  Mis- 
sissippi Bound,  through  South  pass,  between 
Cat  island  and  Isle  au  Pitre,  to  the  Gulf  of 

See  same  case,  ante,  p.  408,  50  U  ed. . 

P«r  Hr.  Oblef  Justice  Fnllert 
This  cause  came  on  to  be  heard  on  tba 
pleadinga  and  proofs  and  was  argued  by 
counsel.  On  consideration  thereof  it  ia 
found  by  tba  court  that  the  atete  of  Louia- 
iana,  complainant,  is  entitled  to  a  diuree 
recognizing  and  declaring  the  real,  certain, 
and  true  boundary  south  of  the  state  of 
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BfiBdasIppI  and  north  of  tb*  imitheut  por- 
tion of  the  atBte  of  Lonlaluim  and  *epa- 
ratiDg  the  two  *tKt«B  in  the  waten  of  Imkt 
'Boipit  and  MiMlralppi  Mund,  to  be,  and 
that  it  la,  the  deep-water  channal  lalling 
line  eraeTging  from  tite  moat  eastern  mouth 
of  Pearl  river  into  Lake  Borgne,  and  ex- 
tending through  the  northeast  eomer  of  Lalce 
Borgne,  north  of  Ealf  Moon  or  Orand  is- 
land, thence  east  and  south  through  Uls- 
■iesippi  sound,  through  South  pou,  between 
Oat  island  and  Isle  au  Pitre^  to  the  Qnlf 
of  Hezleo,  as  delineated  on  the  following 
map,  made  up  of  the  parts  of  charts  Nob. 
190  and  191  of  the  United  BUtes  Coast  and 
Geodetic  Survey,  embracing  tlia  particular 
localltr;    [Bee  Insert  on  following  page.] 

And  it  is  ordered,  adjudged,  and  decreed 
aecordingl;. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  lUte  of  Ulssiufppi,  its  of- 
a  fleers,  agents,  and  eitisens,  be  and  they  are 
iP  hereby  enjoined  and  restrained  from  dtiput- 
ing  the  sovereignty  and  ownership  of  the 
state  of  Louisiana  in  the  land  and  water 
territory  south  and  west  of  said  boundary 
line  as  laid  down  on  the  foregoing  map. 

And  that  the  costs  of  tUa  suit  be  bome 
bf  the  state  of  Mississippi. 


iniXIKEN  rMPRENTINO  COMPANY. 

1.  CooFt  of  elKlme— JarladletlOB^A  peti- 
tion lor  Che  reforniBtion  of  a  oontrsct 
with  the  Federal  government,  and  tor 
damstca  for  breach  of  inch  eoDtroet  as  re- 
formed, Is  witbin  the  JarlsdleCion  of  the 
court  of  delms,  under  the  act  of  Uarch  8, 
ISST,  cbap.  359,  |  1  (24  Stat,  at  L.  SOS.  IJ. 
B.  Comp.  Stat  1901,  p.  TBZ),  which  deflnei 
sncb  Jurisdiction  as  extendlDK  to  all  elsinu 
foondcd  "upon  »nj  contract,  expressed  or  Im- 
plied, with  the  Kovemment  ol  the  Uolted 
Statesi  or  for  damates,  liquidated  or  nn- 
llqatdated.  Id  cases  not  sounding  Id  tort. 
In  respect  of  which  claims  a  part;  woald  be 
entitled  to  redress  against  the  Colted  States, 
either  la  a  court  of  law,  eqalty.  or  aduilraltr 
U  the  United  States  were  saable." 

I.  Refonnatlon  of  iBBtrnnenta — KrOBiide 
— mlatalce.— A  contract  with  the  Federal 
pjvernment  for  Imprinting  reveoue  stamps 
will  not  be  reformeij  bj  Incorporating 
clauses  In  a  prior  commun [cation  from  the 
Commissioner  of  lotemal  Bevenne  to  eoo- 
tractors  then  engaged  In  that  work,  to  the 
effect  that  In  awarding  contracts,  no  ap- 
plication  would  be  considered  from  those 
not  then  BoeneaEed.  and  that  appUoatlons  would 
•ni;  be  received  np  to  a  specified  time.  In 
answer  to  which  an  application  for  a  re- 
newal "In  accordance  with  your  official  com- 
mnnlcation"  was  made  br  letter, —  eapeclall; 
where  the  contractor's  letter,  naturallr  In- 
terpreted,   would    confine    the    changes    In 


die  oMtiact  to  On  Commlsa  [oner's  taqnlr^ 
menta  eenoeining  tbe  salaries  of  the  supsr- 
Tlalng  iovsmment  cmpioTess  and  tbe  rata 
of  compeniatloD  (or  the  work,  and  tbero 
la  no  evidence  that  the  contract  was  not 
drawn  Jnst  as  tbe  government  intended, 
although,  when  executing  the  contract  Uio 
contractor  was  assured  that  the  onlv  changes 
from  ths  former  contract  were  those  eo» 
talned    In    the    Commlaabiner's    latter. 

[No.  227.) 


APPEAL  from  the  Court  of  Claims  to  re- 
yiow  a  decree  reforming  a  contract  and 
awarding  damagas  for  breach  of  audi  out- 
tract  as  reformed.    Reversed. 

See  same  case  below,  40  Ot.  CL  81. 

n*  facts  are  stated  in  the  opinion. 

Mr.  Ixmla  A.  Pradt  and  ^'olicilor  ffew- 
erol  Boyi  for  appellant. 

Meter:  Mftloolm  Uoyd,  Jr^  and  Damd 
MilUken  for  appellee.  ^ 

•  Ur.  Justisa  Hslnes  delivered  Uia  opinioB* 
of  the  eonrt: 

This  is  a  petition  praying  for  the  rafo^ 
mation  ot  a  contract  and  for  damages  for 
breach  ot  the  same  as  reformed.  The  court 
of  claims  granted  the  prayer  and  made  a  de- 
cree for  domagM  (40  Ct.  Gl.  61),  whisreup- 
on  the  United  States  appealed  to  this  court. 

The  contract  is  an  elaborate  and  formal 
instrumrait,  dnt«d  Juno  IB,  1899,  under  tht 
seal  of  the  petitioner,  and  vnecuted  on  be- 
half of  the  United  States  by  the  Commis- 
sioner of  Internal  Bevenne.  It  is  unnece*- 
sary  to  state  its  terms.  Members  of  a  part- 
narship  subsitquently  incorporated  as  the  pe- 
titioner had  a  contract  of  like  sort  expir- 
ing July  1,  ISgg.  On  or  about  April  25, 
1809,  they  received  from  the  Commissioner 
of  Internal  Revenue  the  following  communi- 
cation, oearing  that  date: 

To  oontractora  for  imprinting  ttampa: 

In  awarding  contracts  for  Imprinting 
stamps  on  checks,  drafts,  and  otiier  instru- 
ments for  the  year  commencing  July  Ist, 
18D9,  it  has  been  determined  to  add  tbe 
following  provisions  to  contracts  in  addi- 
tion to  those  now  contained  in  the  existing 
contracts  for  Imprinting  stamps.  g. 

Each  contractor  will  be  required  to  payjj 
salaries  •  aggregating    thirty-four    hundred* 
dollars  ($3,400)  per  annum  for  one  govern- 
ment stamp  agent  and  two  counters,  payable 
monthly. 

As  compensation  In  full  for  imprinting 
stamps,  the  contractor  shall  charge  all  par- 
sons requiring  the  same  tbe  sum  of  80  cents 
per  thousand  stamp*  irapriotad,  when  ia^ 
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printed  upon  bIimU  containing  flye  or  mora 
■tamp*,  uid  |1  pet-thouBand  atamp*  when 
imprinted  upon  sheets  eontaining  Ibh  tlian 
five  Btampi  to  the  iheet.  In  order  to  secure 
■boolnte  onirormity  in  prices  tbese  charges 
■ball  be  rigidly  Bdhered  to,  and  any  evasion 
or  attempted  eroiiou  ol  Uie  ttipress  terins 
hereof  shall  be  deemed  a  rlolation  of  the 
terms  of  the  contract. 

No  application  for  contract  to  imprint 
stamps  for  period  named  will  be  considered 
from  any  person,  firm,  or  corporation  not 
now  engagiri  in  imprinting  stamps  nndar 
contract  with  the  goremment. 

Each  application  for  contract  must  be  ao- 
mmpsnled  by  the  guaranty  of  at  least  two 
responsible  persons,  that  in  ease  contract  is 
entered  into  and  accepted,  bond  will  be  fui^ 
nished  in  the  sum  of  twenty-five  thousand 
dollars  (825,000)  for  the  faithful  perform- 
«na«  thereof. 

The  Commissioner  reserves  the  right  to  re- 
ject any  or  all  applications  and  to  oaneel 
any  contract  wherever  and  whenever  it  shall 
appear  to  the  int«resta  of  the  public  and  the 
gDvemmnit  to  do  so. 

Applications  will  be  received  at  the  of- 
fice of  the  Commissioner  of  Intumal  Beve- 
sue,  Washington,  District  of  Columbia,  un- 
til 12  n..  May  SS,  1899,  nich  applications 
to  be  carefully  sealed  and  marked  "ApplloS' 
ttOtts  tor  contract  for  imprinting  Internal 
nrenue  stamps,"  and  addressed  to  the  Com- 
nissioner  of  Internal  Bevenuu. 

O.  W.  Wilson, 
Conuuisiioner. 

On  May  ZS,  1690,  the  firm  wrote  to  the 
i>  Commissioner  stating  that  they  than  had  the 
fprivil^e  to  Imprint  stamps,  etc;,*  and 
"would  moat  respectfully  make  application 
to  you  for  a  oontjaot  to  oontinue  the  sama 
for  the  period  of  one  year,  commencing  July 
1,  1890,  and  in  accordance  with  yonr  official 
eommunication,  dated  April  26,  I3B9,  we  to 
pay  salaries  aggr^ating  $3,400  for  one  gov- 
ernment stamp  agent  and  two  counters,  and : 
to  receive  as  compmisation  for  Imprinting 
■tamps  the  eum  of  SO  cents  per  thousand 
when  imprinted  npon  shsete  oontaining  Ave 
er  more  stamps,  and  91  per  thousand  when 
imprinted  upon  sheete  containing  less  than 
live  stamps  per  ■h-.wt."  They  added  that 
th^  attached  a  guaranty  to  furnish  the  re- 
quired bond,  and  referred  to  letters  accom- 
panying the  original  application.  This  let- 
ter now  Is  denominated  an  acceptance  of 
what  la  called  tha  offer  of  April  25,  atwve 
■et  forth.  The  alleged  mistake  Is  the  omis- 
■ion,  from  the  fonnal  contract,  of  the  para^ 
graph  In  that  oommunlcatlon,  to  the  effect 
that  no  application  will  be  considered  from 
any  person  not  now  engaged  in  printing; 
•tamps  under  contract  with  the  government. 


and  the  following  one,  limiting  the  time  for 
applying  to  May  2G.  After  Kay  ZS  an  ap- 
plication was  accepted  from  the  American 
Imprinting  Company,  a  corporation  not  en- 
gaged in  imprinting  stamps  under  contrast 
with  the  government  on  April  26.  The  dam- 
fim  awarded  vae  the  proflte  which  would 
have  been  made  by  the  petitioner  had  it  not 
lost  the  customers  who  went  to  the  oorpora- 
tioa  last  named. 

The  government  objects  at  the  outset  that 
tha  court  of  claims  has  no  jurisdiction  in 
equity,  end  that,  although  the  petitioner's 
demand  is  for  money  under  s  contract  as  It 
should  have  been  drawn,  yet.  In  this  suit, 
thAt  demand  Is  incident  to  the  reformation 
asked,  which  certainly  is  true.  Reformation 
is  not  an  incident  to  an  action  at  law,  but 
can  bd  granted  caly  In  equity.  When  relief 
is  granted  also  on  the  contract  as  reformed, 
it  means  only  that  the  court  of  equity  sees 
fit  to  go  on  and  finish  the  whole  cose.  But 
we  are  of  opinion  that  the  court  was  wai^ 
ranted  In  taking  jurisdiction  under  a  fair-^ 
ly  liberal  interpretation  of  thu  act  of  March^ 
8,  1887,  chap.  35S,  t  1,*24  Stat,  at  L.  605,? 
U.  S.  Comp.  Stat  1901,  p.  TG2.  That  lee- 
tion  gives  the  court  of  claims  jurisdiction 
of  "all  claims  founded  .  .  .  upon  any 
contraot,  expressed  or  implied,  with  the  gov- 
ernment of  the  United  States,  or  for  dam- 
ages, liquidated  or  unliquidated,  in  casiii  not 
sounding  in  tort,  in  respect  of  which  claims 
the  party  would  be  entitled  to  redresi 
against  the  United  States  either  in  a  court 
of  law,  equity,  or  admiralty  if  the  United 
States  wun  suable."  A  claim  for  money 
upon  a  contract,  which  would  be  like  a  right 
of  action  at  common  law  but  tor  the  need  of 
help  from  equity  to  establish  the  contract, 
seems  to  us  to  fall  within  these  words,  io 
their  obvious,  literal  sense.  District  of  Oo- 
lumlia  r.  Barnes,  IDT  U.  S.  MS.  ISO,  153, 
40  L.  ed.  690-701,  ZS  Sup.  Ct.  Rap.  401; 
SoufA  Botton  Iron  Workt  v.  United  Etaten, 
34  CL  CI.  174,  200. 

We  com^  then,  to  the  merite.  It  is  un- 
necessary to  consider  whether  the  ciurt  of 
claims  ought  to  have  made  tlie  flndiugs  of 
fact  required  in  an  ordinaiy  case.  We  leave 
that  question  where  we  find  it.  Disfn'ct  of 
Columbia  r.  Bamet,  197  U.  S.  146,  150,  49 
L.  ed.  eoB,  700,  26  Sup.  Ct.  Rep.  401 ;  Har- 
vey V.  United  Statta,  105  U.  S.  871,  Ml, 
28  L.  ed.  1206,  1213.  For  we  are  of  opin- 
ion that  the  United  States  was  entiUed 
to  a  ruling  as  matter  of  law  that  there  was 
no  evidence  which  would  warrant  a  decree 
for  the  petitioner;  and  therefore  It  would 
be  a  useless  form  to  send  the  case  back  for 
findings  to  be  made. 

The  petitioner's  case  depends  on  the  as> 
Bomption  that  the  communication  of  April 
26  was  an  offer,  and  that  the  letter  of  Ibj 
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tC  -wtLM  KB  aeotptaiiM.  But  obrltnut;  this 
b  L  mlitake.  Tbe  (onner  is  «  notice,  not  ui 
offar.  It*  Tery  flrrt  words,  "In  awarding 
contracta,"  oontemplate  ths  nMuatty  of 
further  action  on  ths  Commission  er'a  part. 
Tfaa  dauM  wbEeb  it  fs  said  should  have  been 
Inserted  epuaki  of  an  "application  for  con- 
tract," the  right  t«  reject  applleattone  i» 
reaerved  in  t«mia,  and  direction*  are  given 
for  sending  them  and  ma  to  the  time  within 
whiob  thej  will  be  received.  In  like  man- 
ner tlie  letter  of  Ua;  S6  purports  to  "make 
application  to  you  for  a  oontraot,'  and  in- 
fers to  recommendations,  tltu*  ahowing  that 
It  was  understood  that  the  CommissIoneT 
Smi^t  refuse  what  wu  aslced.  No  preliml- 
rnar;  agnseinent  was  Eaade*and  there  was  no 
new  coatraot  until  the  instmnMot  sought  to 
be  reformed  waa  ligued.  It  la  true  that 
Millilcen,  tbe  president  of  the  petitioner,  in 
the  court  below,  sajs  tiiai,  be  was  informed 
by  the  Commissioner  that  bis  application 
was  accepted  and  hla  contract  would  be  re- 
newed. But  be  goes  oa  to  aay  that  ba  then 
ealled  tm  the  chief  of  the  stamp  division, 
waa  informed  by  him  that  it  had  been  da- 
elded  that  thu  application  of  any  person  who 
bad  a  contract  would  be  grantaid,  and  r«- 
edved  blank  copiea  of  the  oontract  to  ba 
executed,  so  that  tbe  acceptance  waa  oan- 
temporaneons  with  tba  delivery  of  the  in- 
strument informing  the  petltltmer  of  tlia 
terma.  There  is  no  room  for  the  applica- 
tion of  Barvtj/  t.  Vnited  States,  106  U.  8. 
671,  Sfl  li.  ed.  U06,  and  similar  cases,  upon 
whlcb  the  petitioner  relies.  The  only  effect 
of  the  testimony  Is  to  eonflrm,  by  tbe  oon- 
duot  and  language  of  the  parties,  the  inter- 
pretation of  the  previous  eommui 
which  does  not  need  that  confirmation  to  be 
plain.  It  should  not  pass  unmentloned  that 
the  communications  were  between  the  Com- 
missioner and  tbe  firm,  and  therefore  not 
even  with  the  same  person  that  brings  the 
present  suit. 

In  strictness  It  is  not  necessary  to  go 
further.  For  the  parol  tiistimony  which  we 
Shalt  mention  amounts  to  nothing,  except 
upon  the  footing  that  there  was  a  prelimi- 
nary written  agreement.  But  it  is  proper 
to  add  that  it  is  doubtful,  at  least,  whether 
tbe  two  letters  tuar  the  interpretation  which 
the  petitioner  now  puts  upon  them.  It  ie 
plain  that  not  all  the  paragraphs  of  the  no- 
tice to  contractors  after  the  first  were  pro-  i 
vUions  to  be  added  to  future  contracts. 
TTiat  which  follows  the  one  in  question  was, 
on  the  face  of  it,  simply  information  as  to 
what  the  applicants  must  do.  The  last  para- 
graph, flxin?  the  time  within  which  appli- 
cations would  be  received,  also  obviously  was 
a  a  elf- protecting  notice  only,  and  although 
the  petitioner  does  set  it  up  as  properly  a 
terra  of  the  agreement,  the  averment  is  only 


by  way  of  make-wdgfat  to  what  mainly  la 
relied  upon,  and  we  hardly  think  that  It 
needs  discussion.  The  communication  waa  at. 
general  form  to  Instruct  "and  direct  appli-* 
cants  for  contracts.  The  most  natural  mean- 
ing of  the  clause  prindpally  in  question  waa 
simply  to  give  notice  that  applications  from 
persons  not  already  engaged  in  imprinting 
stamps  would  not  be  considered,  and  there- 
by to  limit  the  applications  sent  in.  It  la 
not  natural  to  read  It  aa  intended  to  con- 
tract the  government  out  of  its  right  to  em> 
ploy  new  persona  In  eaae  a  need  to  do  so 
ahould  arise. 

The  petitioner's  letter  also,  in  ita  most 
natural  Interpretation,  would  confine  tba 
changes  In  the  contract  to  tbe  requlrementa 
concerning  salaries  and  the  rate  of  com* 
pensation.  It  is  true  that  it  containa  tba 
general  words,  'and  in  accordance  with  your 
official  oommnnicatlon  dated  April  2S,  1899," 
but  it  goes  on  to  ahow  what  it  regarda  aa 
tba  elements  of  that  communication  material 
to  the  contract  by  the  following  words.  It 
mentions  aalarlua  and  the  rate  of  compensa* 
tlon,  nothing  else.  Hie  worda  quoted  are  not 
an  independent  clauae,  but  they  qualify  tbe 
next  phrase,  "we  to  pay  aalaries"  etc  On 
theae  two  letters,  even  If  they  had  made  » 
contract,  which  they  did  not,  the  goveni< 
ment  hardly  could  have  been  held  to  the  dia- 
pvted  terms.  It  may  be  mentioned  further 
that  Milliken  testified  that  when  he  wrote 
that  letter  he  did  not  conalder  the  clauaa 
in  question  to  relate  directly  to  the  subject- 
matter  of  the  contract,  and  although  at  • 
later  date  he  stated  that  he  desired  to  modi- 
fy his  testimony,  the  only  intelligible  modi- 
fication, if  it  be  called  one,  Is  that  his  testi- 
mony related  to  the  time  when  he  wrote  tba 
letter,  not  to  the  time  when  he  received  th« 
contract  to  be  signed. 

After  what  we  have  said,  but  a  few  worda 
need  be  added  with  regard  to  tbe  parol  evi- 
dence olTered.  Milliken  saya  that  when  ha 
received  the  blnnks  he  said  to  the  cliiet  of 
the  stamp  division  that  be  preiumed  the 
only  changes  from  the  former  contract  were 
those  contained  in  the  letter  of  April  25.  was 
answered,  "That  is  all,"  and  thereupon  after- 
wards executed  the  contract  without  reading 
it.  If  this  were  undisputed  and  had  come 
from  anyone  authorised  to  bind  the  govern-, 
ment,  still,  whatever  effect,  if  any,  it  mi^t»> 
have  upon  an  undisclosed'insertion,  it  would*" 
afford  no  ground  for  complaint  at  an  omis- 
sion, especially  an  omission  of  the  paragraph 
we  have  discussed.  The  answer  was  trud  in 
letter  and  spirit,  and  In  no  degree  warrant- 
ed tbe  Inference  that  the  blanks  contained 
the  disputed  clause.  The  petitioner  exe- 
cuted those  blanks  without  any  ground 
whatever  for  assuming  that  they  contained 
anything  which  they  did  not,  even  if  Milll- 
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feaa  tad  ben  riCbt  is  wlikt  b«  mtb  Its  nip- 
poMd  to  1w  the  Import  of  tlio  notiea  of 
Aprs  26. 

Finally,  there  b  not  %  particle  of  eridenee 
that  the  contract  wai  not  dmvn  jnat  as  the 
United  Btatea,  through  It*  KprsHntatlTo, 
the  Conuniasioner  of  Intsmal  Rcrvenne,  in- 
tended that  tt  should  be,  and  for  this  reason 
again  refomuLtton  must  be  denied.  It  Is 
trae  that  Milliken  testiflue  that  the  Becre- 
tary  of  the  Treasury  admitted  to  htm  that 
the  contract  with  ihe  American  Imprinting 
Company  was  in  Tiolation  of  the  contract 
with  the  petitioner.  But  It  U  left  doubt- 
fnl,  at  least,  whether  the  Becntary  knew 
anything  about  what  contract  was  Intended 
to  bo  made.  The  act  of  March  3,  I8BS,  chap. 
4E4,  80  SUt  at  Ii.  1090,  I0»1,  authoiiied 
the  Commiiiionn'  of  Internal  Itevenue,  with 
the  approval  of  the  Sdoretaty  of  the  Traai- 
nry,  t«  procure  certain  stamps  by  oontraet, 
to  be  awarded  under  lueh  terms,  restrictions, 
and  regulationa  aa  might  be  preBcribed  by 
the  former  wiUi  the  approval  of  the  latter. 
But  that  is  not  sufQcfent  to  warrant  an  aa- 
mmptfon  that  thu  Secretary  gave  directions 
or  had  knowledge  as  to  the  intended  form  of 
the  contract.  Moreover,  eo  far  aa  appears, 
the  Secretary  did  not  auggeat  or  admit  that 
there  was  any  mistake  in  The  form  of  the  in- 
■tmment.  It  would  SMm  that  Uilliken  ax* 
faibited  to  him  the  notice  of  April  2S  as  eon' 
taining  the  government's  agreement,  and  that 
the  Secretary  fell  in  wiUi  Milliken'a  Inter- 
pretation of  the  paper,  but  refusud  to  do 
anything  unUI  the  Commissioner  of  Internal 
Revenue  returned.  For  all  the  raaso: 
which  we  have  stated,  we  are  of  oplnli 
that  the  United  States  is  enUtled  to  a  de- 
OKe  aa  matter  of  law. 

Dwres  rererwd. 


<»2  U.  B.  1B0> 

ROBEBT   SAWYER   and    Arthur   Adams, 
Ptff$.  in   EfT., 

UNITED  STATES. 

1.  J«i/  (.ondltlaiial  or  «naIIHea  olial- 
IsBse. — The  condltloiial  oi  qnallfled  right  of 
eballenn  on  bebalt  of  the  Federal  goTern- 
meot  in  a  nimlDal  ease,  w&ich  hsj  the  effect 
of  settlDK  aside  a  Joror  nntll  tbe  panel  [i 
exliansted.  wtthoot  assigning  an?  eaoM,  still 
exists  In  tluMe  itataa  where  neli  prscCEce 
obtains,  notwithstanding  the  enactment  of 
the  BcU  at  Uarch  8,  1S6S  (1>  But.  i 
SOO,  ebsp.  set.  and  Joue  B,  18T2  (IT  Stat 
at  L.  382,  ehsp.  SSS),  glvlog  peremptorr 
challciiBes  to  the  Kovernment,  If  sucb  prac- 
tice IiHS,  coDCotmsblT  to  the  act  o(  July 
20,  1810  (S  Btat  st  L.  804,  chap.  47,  D. 
8.  B«T.  SUt.  I  SOO.  U.  8.  Camp.  BUt.  1901, 
p.   tat),   been   sdoptsd  br   a  eonrt  mle   In 


X,  Jml  I  <jo» Jltloaal  or  qvaJiSed  oksl- 
!—»■■.  Tbew  has  been  no  nnreasonsble 
wnrda*  of  the  eoDdltlonal  or  qaaUIMI  right 
ol  eballenge  on  bebalt  of  tin  Federal  gOTam. 
ment  In  a  criminal  ease,  wblcb  has  the  effect 
of  aettlng  aside  a  Jnror  ontll  the  paoel  is 
eibansted,  wlthoot  asglgntng  came,  where 
neither  the  toTcmment  nor  tbe  defendonU 
had  eibaatted  all  their  peremptorj  chal- 
lenges when  the  jury  was  obUIued. 

otuedr-'A    prlwmer    who    takes    the    stand 

In  his  own  bebalt  walie*  his  canitUiillaDSI 
privilege  of  silence,  and  may  be  crosi-ei. 
amined  upon  his  evidence  In  chief  as  to 
tbe  elrcumstsnees  oaonectlng  blm  wtlb  the 
crime  with  the  same  latitude  that  woold 
In  the  ease  of  sn  ordlDarjr  wit* 


iBBttOB  of  ■ooBSed.— Brror  In  erass-eism- 
lulug  tbe  secused  with  refereDce  to  prevlona 
mlaeondaet  which  has  no  tendency  to  con- 
nect hln  with  the  offense  chsrgeil  Is  not 
available  oo  s  writ  of  error,  where  the  wl^ 
neei  denied  such  misconduct,  snd  no  attempt 
was  made  to  contradict  his  denial. 

S.  AvpoKl— ImpropeF  Brstnment— eorren* 
ttoB  Bnd  wlthdrm^iil,^An  Improper  re- 
marfc  br  the  district  attorne?  In  summing 
up  before  tbe  Jury  Is  not  grouod  for  re* 
verslDg  a  eonvIctloD,  where  the  court,  on 
objection,  held  such  remark  to  be  Improper, 
snd  ths  counsel  withdraw  It,  snd  apologised 
for  Itt  -1 

«.  TrlKl— ooadnot  of  JndKe— tbIIdk  oa 
czacVtloBB, — The  trial  court  does  not  err 
In  characterising  as  frivolous  an  ezceptloo 
to  Its  action  on  objection  to  an  Improper 
argument  br  tbe  district  attomer  la  sum- 
ming np  before  ths  Jury,  where  tbe  court 
held  such  argnment  to  be  Improper,  snd  tbe 
district  attoraer  withdrew  It,  and  apaloglied 
for  It. 

T.  Appeal— hanslees  crrop— InstroetioBa. 
—No  harm  Is  done  br  charging  the  Jnrr 
that  the  accused  were  not  charged  with 
the  murder  af  a  eerUla  person,  when  the 
Indlctmeot  In  tact  conUlned  his  name  aa 
one  of  those  whow  murder  was  alleged, 
where  the  court  also  said  tbst.  If  so  charged 
In  the  Indictment,  there  was  no  evidence  to 
sustain  that  charge. 


rr  ERROR  to  the  Circuit  Court  of  tha 
United  SUtea  for  the  Eastern  District  of 
North  Carolina  to  review  a  conviction  of 
murder.    Afflnn«d. 

Statement  by  Mr.  Justice  Peokbkmi  la 
*  The  writ  of  error  In  this  ease  brings  be-!" 
fore  this  court  a  Judgment  of  conviction  of 
murder,  rendered  in  tbe  circuit  court  of  tha 
United  States  for  the  eastern  district  of 
North  Carolina. 

The  plaintifTa   in  error  were  indicted  at 


Cant 


Bd.    Note.—For   casas   In    point,    as* 
Dig.    Wltnaiiea.    I|  tn-»S2. 

"  ■-     —     ■-■-   ■     point.    -  - 
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Cbe  Ml  tarn,  1905,  of  the  United  St*tei  dls- 
triot  eonrt  for  tlie  autem  diitrict  of  KorUi 
Carolina,  Wilmington  diviaion,  for  the  mur- 
der, bf  ihooting,  on  the  28th  d&j  of  October, 
1906,  of  K  R.  Rumill,  captain,  John  T.  Hall, 
mate,  John  Falbe,  cook,  C.  L.  Smith,  en- 
gineer, and  John  8.  Coaklej,  Munan,  com- 
mitted on  the  high  Maa  uid  within  the  ju- 
riadiction  of  the  eoart  wherein  the  indiet- 
ment  was  found,  and  on  board  of  the  Ameri- 
can Teasel  called  the  Eany  A.  Berwin.  The 
indictment  alleged  that  after  the  shooting 
the  deceased  were  thrown  Into  the  sea. 
Upon  the  trial  of  the  plaintiffi  in  error  in 
November,  1B05,  in  the  United  States  circuit 
oourt  for  the  eastern  district  of  North  Car- 
olina, tc  which  court  the  indictment  had 
been  dulj  transferred  for  trial,  they  were 
oonHoted  of  the  murder  of  the  first  four 
named  in  the  indictment.  The  court  told 
the  jurj  that  the  defendanta  were  not 
diarged  with  killing  Coakley,  and,  if 
charged  in  the  bill,  there  was  no  evidence 
^t*  support  the  charge. 

**  'There  Is  no  question  made  aa  to  the  suf- 
fldency  of  the  indictment  or  of  the  Jur la- 
diction  of  the  court. 

It  appeared  on  the  trial  that  the  pUintifTs 
In  error  were  part  of  the  crew,  and,  togeth- 
er with  one  Henry  Scott,  who  waa  also  one 
of  the  crew,  were  the  only  living  persons 
found  on  the  Berwin  when  they  were  ar- 
rested by  the  crew  of  a  small  boat,  that  was 
put  off  from  a  schooner  called  the  Blanche 
H.  King,  which  was  then  proceeding  on  a 
voyage  up  the  coast  from  Brunswick, 
-Georgia,  to  Pblladelphia,  Pennsylvania,  and 
had  arrived  at  a  point  about  32  miles  south- 
weet  from  Cape  Fear  bar.  The  attention  of 
-Captain  John  W.  Taylor,  of  tha  aehooner, 
was  directed  about  B  o'clock  In  the  evening 
In  the  month  of  October,  1900,  to  a  vessel 
Just  ahead  of  him,  on  account  of  the  man- 
ner in  which  ahe  waa  cariyiog  her  lighta, 
«nd  because  she  was  right  in  the  track  of 
his  own  vessel.  He  sent  a  email  boat, 
manned  by  several  seamen,  to  the  vee- 
ael  (which  proved  to  be  the  Berwin),  and 
the  boat  brought  back  the  plaintiffs  in  er- 
ror and  Scott,  who,  on  being  brought  to  the 
deck  of  the  vessel  and  telling  their  story, 
were  put  in  irons  by  direction  of  the  captain, 
who  then  steered  hia  vesael  for  the  nearest 
port,  which  wae  Southport,  North  Carolina, 
where  the  men  were  delivered  to  the  Federal 
autfaorltiee.  Upon  the  trial  of  the  indict- 
ment which  was  found  agalnat  the  plaintiffs 
In  error,  the  man  Scott  waa  called  aa  a  wit- 
ue«B,  and  swore  to  t^e  murder  by  the  plain- 
tiffs in  error  while  the  veasel  was  at  aea, 
«ud  on  or  about  October  28,  IQOS. 

Scott  was  subsequently  indicted  alone  for 
ilie  murders,  and  was  also  convicted,  the 
pUIntJffa  In   error  being  wltneesea   agidnat 


him,  and  they  testified  that  he  committed 
the  murden.  He  has  been  reprieved  by  tha 
President,  ao  that  he  may  be  again  used  aa 
a  witneas  against  the  plaintiffs  in  erro'r  in 
case  of  a  new  trial  being  granted  to  them. 

Ileatn.  CareoYon  Thorn,  George  Soun- 
tree,  and  Bvttry  P.  Blair  for  plaintiffs  In  er- 

Solioitor  Oeneral  Soyt  for  defendant  In 


Mr.  Juatiea  Peek&ans,  after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  first  question  to  be  noticed  in  thia 
case  ariaes  Ijy  reason  of  these  facts:     When 
the  ease  waa  called  for  trial  the  clerk  pro- 
ceeded to  call  the  namea  of  the  jurors,  and^ 
the  record  shows  that:  ■ 

•  "While  the  jury  waa  being  Impaneled  eev-* 
eral  jurors  were  called,  and  as  each  juror 
appeared  he  waa  told  1^  the  district  attor- 
ney to  stand  at  the  foot  of  the  panel,  with- 
out any  challenge  on  the  part  of  the  gov- 
ennnent,  and  without  an  opportunity  given 
to  defendanta  to  accept,  ehollenge  for  favor 
or  cause,  or  to  peremptorily  challenge  any 
and  all  of  aaid  jurors  so  stood  aside. 

'To  each  and  to  every  action  in  this  re- 
spect on  the  part  of  the  government  the  de- 
fendanta promptly  and  in  due  time  objected, 
but  the  court  overruled  the  objections,  say- 
ing the  state  practice  would  be  followed,  and 
there  was  no  United  States  atatuta  on  tha 
subject;  to  which  ruling  of  the  court  the  de- 
fendants, by  their  counsel,  then  and  there 
duly  excepted,  and  the  exoeptiona  were  al- 
lowed. It  appeared  that  neither  the  govern- 
mmt  nor  the  defenae  had  ezhauated  all  their 
peremptary  challenges   vhen  the  jury  waa 

The  inquli;  Is  whether  the  court  had  tha 
power  to  permit  aueh  oonditional  challenge 
by  the  government. 

The  origin  of  this  practice  Is  stated  by 
Mr.  Justice  Field  In  delivering  the  opinion 
of  tha  court  in  Hoyea  v.  Jfiuouri,  120  U. 
S.  88-71,  30  L.  ed.  678-580,  T  Sup.  CL  Rep. 
350,  351,  It  is  there  said: 

"Originally,  by  the  common  law,  tha 
Crown  could  diallenge  peremptorily,  with- 
out limitation  aa  to  number.  By  act  of  Par- 
liament passed  in  the  time  of  Edward  the 
First,  the  right  to  challenge  was  restricted 
to  challenges  for  cause.  But,  by  a  rule  at 
court,  tha  Grown  waa  not  obliged  to  ahow 
cause  until  the  whole  panel  was  called. 
Those  not  accepted  on  the  call  were  directed 
to  stand  aside.  If,  when  the  panel  was  gone 
through,  a  full  jury  was  obtained.  It  waa 
token  for  the  trial.  If,  however,  a  full  jury 
waa  not  obtained,  the  Crown  waa  required  to 
ahow  eauM  against  the  jurora  who  had  bean 
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direetad  to  atand  ftridi;  uid,  U  no  nffideat 
MiiM  wu  slMnm,  the  jott'  ma  emnpletad 
ttma  them." 

The  quaatioa  hen  inolTed  ma  not  direct- 
ly before  the  court  In  that  caee,  but  the  se- 
enraef  of  the  statement  Ii  not  queatloned.  It 
gU  not  disputed  that  the  practice  has  pn- 
^Tkiled  in'Uie  state  of  North  Carolina  ever 
■inoe  the  foundation  of  the  itate,  and  it 
hu  also  prevailed  in  South  Carolina  and 
Fennsflyania. 

In  1790  Congrees  provided  for  granting 
eatain  peremptory  ehallengea  to  the  defend- 
ant (1  Stat,  at  L.  119,  chap.  9),  but  no  per- 
emptofj  challenge  waa  allowed  to  the  gov- 


While  the  goremmmt  waa  thus  aituated 
In  regard  to  peremptory  ehallengea,  the 
ease  of  United  Btatea  t,  MarchatU,  12 
Wheat.  480,  6  L.  ed.  TOO,  came  before  the 
eonrt  The  quaetton  dlreoUy  inToIved  waa 
irtietber  peraona  jointly  charged  in  the  same 
Indictment  for  a  capital  offense  had  a  right 
ty  law  to  be  tried  separately  without  the 
eonaoit  of  the  prosecutor,  and  it  waa  held 
that  persons  so  jointly  charged  had  not  that 
right,  but  that  auch  separate  trial  waa  a 
matter  to  ba  allowed  in  lie  diaeretion  of  the 
eourt.  In  the  course  of  the  opinion,  how- 
erer,  which  was  delivered  by  Mr.  Justice 
Btoiy,  it  waa  stated  as  follows ; 

"But  a  atill  more  direct  conclusion 
against  the  right  may  be  drawn  from  the 
admitted  right  of  the  Crown  to  diallenge  in 
erimiual  oases,  and  the  praetiee  under  that 
right.  We  do  not  say  that  the  aame  right 
Mongs  to  any  ol  the  states  in  the  Union; 
tW  there  may  be  a  diverEify  in  tbia  respect 
as  to  the  local  juriaprudenee  or  praotloe. 
ne  inquiry  here  ia  not  aa  to  wha^  is  the 
•tate  prerogatiTe,  but,  simply  what  Is  the 
eommon-Iaw  doctrine  aa  to  the  point  under 
flonaideration.  Until  the  statute  of  33  Edw. 
I.,  the  Crown  might  diallerige  peremptorily 
any  juror,  without  assigning  any  cause;  but 
that  statute  took  away  that  right,  and  nar- 
rowed the  ehallengea  of  the  Crown  to  those 
for  cause  shown.     But  the  practice  since 


thia  statute  has  uniformly  been,  and  It  Is   tlie  trial  in  that 


clearly  settled,  not  to  compel  the  Crown 
show  cause  at  the  time  of  objection  taken, 
but  to  put  aside  the  juror  until  the  whole 
panel  is  gone  through.  Hairidna,  on  tbia 
pc^nt,  says  (2  P.  C  chap.  43,  If  2,  3),  'if 
the  King  challenged  a  Juror  before  the  panel 
la  perused,  it  ia  agreed  that  he  need  not 
•how  any  oauae  of  his  challenge  till  the 
wbcde  panel  be  gone  through,  and  it  ap- 
Spears  that  there  will  not  be  a  full  jury 
Twithout  the  person  ao  challenged.  And*if 
the  defendant,  in  order  to  oblige  the  King 
to  show  eause,  preeoitly  diallenge  touta 
panmaiU;  yet  it  hath  been  adjudged  that 
the  defendant  shall  be  first  put  to  show  all 
M  S.  C.— 37. 


his  cauEGB  of  challenge  before  the  King  need 
to  show  any.'  And  the  learned  author  ia 
fully  borne  out  by  the  autborities  which  he 
cites,  and  the  same  rule  has  been  recognized 
down  to  the  present  timea. 

"Thia  acknowledged  right  of  peremptory 
challenge  existing  in  the  Crown  before  tlu 
statute  of  33  Edw.  I.  and  the  uniform  prac- 
tice which  has  pierailed  aince  that  statute, 
to  allow  a  qualided  and  conditional  exercise 
of  the  aame  right,  il  other  aufficient  jurora 
reroaiued  for  the  trial,  demonstrate,  as  we 
think,  that  no  auch  power  of  selecting  hia 
jury  belongs,  or  was  ever  supposed  to  belong, 
by  the  common  law,  to  the  prisoner;  and 
that,  -therefore,  he  oould  not  demand,  aa 
matter  of  right,  a  aeparate  trial  to  enable 
him  to  exercise  It.  In  a  separate  or  joint 
trial  he  could  at  any  time  be  defeated  by 
the  Grown  of  auch  choice,  by  its  own  ad- 
mitted prerogative." 

It  ia  true  that  the  matter  involved  in  the 
IfaroAont  Case  did  not  call  for  this  atate- 
ment,  as  the  direct  qaestiou  was  not  in 
isBue.  It  was  made  argumentatively,  as  one 
teason  for  denying  the  right  claimed  by 
defendant  in  that  case.  Subsequently  the 
circuit  court  of  the  United  States  in  Penn- 
sylvania, In  1830,  fallowed  the  views  ex- 
pressed in  the  Uarohant  Cast-  t7ni(S(( 
BtaUt  V.  Wilton,  Baldw.  78.  Fed.  Caa.  No. 
16,730.  In  that  ease  the  right  waa  daimed 
by  the  diatrict  attorney  and  denied  byooun- 
sel  for  defendant,  but  was  allowed  by  the 
conrt  upon  the  ground  that  it  considered 
the  opinion  of  the  Supreme  Court  aa  a  rec- 
ognition of  the  qualified  right  of  the  United 
States  to  challenge,  and  directed  tha  juror 
to  be  put  aaide  until  the  panel  was  ex- 
hausted, declaring  that  if  that  should  hap- 
pen and  the  juror  be  again  called,  the 
United  Statea  could  not  then  challenge  him 
without  showing  cause. 

Again,  In  the  ease  of  Vnited  Btatti  v. 
DougUut,  £  Blatchf.  207,  Fed.  Caa.  No.  14, 
999,  which  waa  decided  in  1861,  thia  quali- 
fied right  of  challenge  waa  conceded  to  ex-^ 
ist  by  Ur.  Jnatioe  Nelson,  who  presided  oa^ 


t  denied  by  Dla-^ 


trlct  Judge  Betts,  who  aat  with  him.  Tha 
ease  was  tried  in  the  southern  district  of 
New  York,  in  which  state  no  such  right  of 
conditional  challenge  existed.  A  motion  for 
a  new  trial  was  mode  before  the  same  court, 
and  Judge  Nelson  aald  tn  his  opinitm.  in 
denying  the  motion,  that  "this  qualified 
right  of  ohaJlenge  without  cause  is  the  set- 
tled doctrine  of  the  common  law,  and  haa 
be«i  recognized  by  the  Supreme  Conrt  of 
the  United  States  In  the  case  of  United 
Btatet  V.  MarcMattt,  aupni,  and  haa  been 
practised  upon  in  some  of  the  circuits." 
The  judge  then  aald  that  the  doubt  aa  to  tlte 
right  of  the  government  arese  hy  reason  of 
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tiie  puMge  ol  thfl  ut  of  J11I7  20,  1B40  (5 
BtaL  at  L.  804,  elutp.  47),  providiiig  for 
the  designation  of  juron  to  ierre  in  tli« 
Federal  courta,  uid  ampowerlng  thoM  eourti 
to  make  nilea  and  regulations  for  conform- 
ing tiw  deaignation  and  Impaneling  of  Ju- 
lora  to  the  lawi  and  naagea  of  the  itatea  ai 
tbey  maj  exist  at  the  time.  A  rule  to  that 
effoet  has  been  adopted  in  the  Mnithem  dis- 
triet  of  New  York.  The  jiuUce  fvirther 
aUted  in  his  opinion  that  the  act  of  1840 
applied  anlj  to  th«  mode  ajid  manner  of 
drawing  ot  aeleeting  Hie  Jury, — that  ia,  by 
ballot,  lot.  or  otlierwiee, — as  preaeribed  b; 
the  etat«  laws,  and  that  it  did  not  affeet 
the  quEHtiona  involved  in  the  right  of  ehal- 
leti»in^  the  jurors  called,  whether  peremp- 
toiily  or  for  eauM;  and  that  those  quea- 
tions  stand  upon  tlM  common  law,  except 
where  regulated  b;  the  act  of  Oonfcrees. 
Judge  Betta,  in  hts  opinion,  whloh  is  set 
forth  in  the  report,  held  that  no  auch  right 
existed,  oertainl;  not  In  the  atatea  where 
■uch  practice  was  not  reoogniEcd. 

In  iaS6  the  ease  of  I7nit«il  Statat  v. 
SliacklefOTd,  18  How.  588,  16  L.  ed.  40S, 
eame  before  the  court.  It  arose  on  a  oertid- 
eate  of  difference  of  opinion  betwoun  the 
jndgea  holding  the  eircoit  court  of  the  Unit- 
ed States  for  the  district  of  Kentucky.  The 
question  waa  whether  tlie  defendant,  who 
waa  indicted  for  a  misdemeanor,  wa^  en- 
titled to  any  peremptory  challenges,  and,  as 
the  judges  were  divided  in  opinion,  they 
certified  the  question  of  difference  to  this 
court,  llr.  Justice  Nelson,  in  delivering  the 
(popinion  of  the  court,  stated  that  the  power 
Toonferred  upontha  Federal  court*  under  the 
act  of  1840,  supra,  enotiled  those  courts  to 
adopt  rules  and  regulation*  for  conrorming 
the  designation  and  impaneling  <rf  jurors 
to  the  laws  and  uaoges  in  force  at  the  lime 
in  that  state,  and  tliat  by  virtus  of  that 
act  the  courts  were  enabled  to  adopt  those 
taws  and  usages  in  respect  to  challenges  of  ju- 
rors, whether  poTEmptorily  or  for  causa,  and 
In  eases  both  civil  and  criminal,  with  the  ex- 
ception therein  stated.  It  was  further  held 
that,  OS  the  act  of  1790  (1  Btot.  at  L.  119, 
chap.  6)  gave  persons  Indicted  for  treason  a 
certain  numl>er  of  peremptory  challenges, 
ete.,  that  act  expressly  recognised  the  right 
of  peremptory  challenge,  and  the  right 
should  be  regarded  as  excepted  out  of  the 
power  of  the  courts  to  regulate  the  snbjeet 
by  rule  or  order  under  the  aforesaid  act  of 
1840.  Ur.  Justice  Nelson  further  observed 
as  to  the  common  law  that  it  "gave  to  the 
King  a  qualified  right  of  diallenge  In  these 
oases,  which  had  the  effect  to  set  aside  the 
juror  till  the  panel  was  gone  through  with, 
without  assigning  cause,  and  If  there  was 
not  a  full  jury  without  the  person  m>  dial- 
langad,  then  Uie  cause  must  be  aaslgned  or 


the  juror  would  be  swom."  Continuing,  he 
said: 

"The  court  is  of  opinion  that  the  right  of 
challenge  by  the  piiaoner,  reoogniced  by  the 
act  of  1790,  doe*  not  neoesaarily  draw  along 
with  it  this  qoalifled  right,  existing  at  com- 
mon law,  by  the  government,  and  that,  un- 
less the  laws  or  usages  of  the  state,  adopted 
by  role  under  the  act  of  IB40,  allow  it  on 
belialf  of  the  prosecution,  it  should  be 
rejected,  conforming  in  tiiia  respect  the 
practice  to  the  state  law." 

In  the  case  before  us  the  laws  or  usages 
of  the  stato  permitted  this  quoUfled  right  of 
challenge  by  the  government.  No  case  in 
this  court  has  been  cited,  nor  have  we  found 
one,  that  decides  the  question  now  IwfoTe  us. 
Those  which  we  have  referred  to,  whether  of 
this  court  or  the  circuit  courts  of  the  Unit- 
ed States,  were,  at  any  rate,  decided  before 
the  passage  of  the  act  of  Congress  of  18S5 
(18  Stat,  at  L.  600,  chap.  86),  amended  in 
some  particulars  by  the  act  of  1BT2  (IT 
Stat,  at  L.  £82,  chap.  333).  These  atatutes- 
gave  peremptory  challenges  to  the  govern-* 
ment,  and  the 'question  now  presented  is* 
whether,  after  Congress  has  dealt  with  the 
subject  of  such  eiiollenges,  the  former  quali- 
fied right  of  challenge  on  the  part  of  the 
government  still  exists  in  those  states  when 
such  practice  obtains,  and  the  practice  has 
been  adopted  by  a  rule  of  court  in  the  courts 
of  the  United  BUtes.  Section  BOO  of  the 
Revised  SUtutes  of  the  UniUd  Ststea  (U. 
S.  Ctomp.  Stat.  1901,  p.  623)  in  subetaoce 
reproduces  the  act  of  1840  above  referred 
to,  so  that  the  subject  must  be  considered 
with  reference  to  that  section  as  well  as 
the  statute  which  gives  challenges  to  the 
government. 

The  question  arose  in  Vnitvd  Stales  v. 
Butler,  1  Hughes,  467-467,  Fed.  Cas.  No.  14,- 
700.  The  trial  wo*  held  before  Chief  Justice 
Waite  and  Judge  Bond  in  the  United  States 
circuit  court  for  the  district  of  South  Caro- 
lina in  April,  1877.  Upon  the  impaneling 
of  the  jury  a  juror  was  called  and  was  ex- 
amined on  his  iKiir  dtre,  and  was  then  told 
by  the  counsel  for  the  government  to  stand 
aside.  The  defense  objected,  and  insisted 
that  the  prosecution  must  either  exercise  the 
right  of  challenge  or  waive  it  entirely  and  at 
once.  The  court  held  that  this  rule  was  in 
force  when  the  government  had  no  right  of 
peremptory  challenge,  but  as  the  right  of 
peremptory  challenge  had  been  given  to  the 
prosecntion,  it  should  be  given  the  same 
right  with  the  defense  and  ahould  exerdsa 
the  right  at  ones  or  not  at  all. 

This  decision  of  the  Federal  drcuit  comi 
is  the  only  one  brought  to  our  attention  that 
haa  been  decided  since  the  pasaage  of  tb« 
acts  of  Congreas,  giving  the  rl^t  of  peremp- 
tory ehalleBge  to  the  govemmenL     It  wu 
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hy  virtae'of  the  act  of  IMO,  tlread;  men- 
tloiMd  (R«r.  Stat  |  flOO),  that  th«  Federal 
•ourta  hare  been  enabled  to  adopt  the  lam 
and  usagaa  of  the  itato  in  rwpeot  to  the 
ehaltenging  of  jnrora,  whether  peremptorily 
or  for  eanaa.    Vmted  Btatat  r.  BiMokUford, 

When    tb»   Fed«ral    atatote   granted    the 

right  to  a  certain  number  of  peremptory 

ehallengea    to    the   defendant    In    criminal 

^  cases,  it  waa  said  that  meh  right  mnst  be 

«  r^arded  aa  excepted  out  of  the  power  of  the 

•  eourt  to  regulate  the  aame  by  nde  or'order 
under  the  act  of  1840.  As  the  atatate  pr»- 
Bcribed  the  number  of  ohallengea  to  the  de- 
fendant, the  court  could  not,  therefore,  pro- 
Bed  under  the  act  of  IS40,  and  by  mle  or 
order  prescribe  any  other  number,  or  none 
at  all,  In  aooordanoe  with  the  praetlea  of 
the  itate  eonrta  In  that  respect.  The  Fed- 
eral statute  was  held  to  be  esolusire  of  any 
other  r^ulation  on  the  anbject,  becanae 
to  give  any  other  number  of  ohallengea  to 
the  defendant  would  bo  Inoonalitent  with 
the  provisions  of  the  Federal  statute,  eren 
though  the  matter  of  peremptoi?  diallenge 
waa  provided  for  by  the  state  practice.  In 
aueh  a  eaae  the  power  to  prorride  by  rolo  of 
eourt  was  to  ba  r^arded  aa  excepted  from 
the  provisions  of  the  aet  of  1S40. 

But,  in  giving  by  statut«  the  light  of 
peremptory  ohallenge  to  the  government  In 
eertain  cases,  it  doea  not  neoeasarily  affect 
the  exercise  of  the  power  of  the  government 
to  challenge  in  this  qualified  manner.  A 
eondltioual  or  qnaliflad  right  of  challanga 
la  not  Inconsistent  with  the  exist- 
ence of  the  right  ol  peremptory  ohaUenge 
given  by  statute.  The  two  may  co-cxlBt,  and 
the  government  may  exercise  the  right  of 
peremptory  challenge  given  tiy  statute  and 
bi  the  same  ease  ezeroiM  the  qualified  or 
eonditional  challenge,  as  In  the  ease  at  bar. 
It  waa  atated  In  the  opinion  in  the 
Bhaekleford  Oa»t  that  unless  the  lawa  or 
usages  of  the  state  (adopted  bj  rule  by  the 
Federal  courts  under  the  aet  of  1S40)  al- 
lowed It,  the  right  sbonld  be  rejected,  and 
the  practice  conformed  in  that  respect  to  the 
state  law.  But  in  North  Carolina  the  atate 
law  permits  such  qualified  right  of  dial- 
lenge.  and  the  court  in  thia  caae  made  the 
order  to  follow  the  state  practice,  there  be- 
ing no  United  Statea  statute  on  the  subject. 
In  Pennsylvania,  which  Is  <Hie  of  the 
■tatea  where  the  practice  has  always  ob- 
tained, the  supreme  court  held  that  a  atat- 
at«  giving  peremptory  challenges  doea  not 
take  away  thia  right  of  the  government. 
Hainet  r.  Com.  100  Pa.  817,  322;  Com. 

^O'Brien,  140  Pa.  6BB,  680,  81  AU.  385. 

«     To  the  same  effect  are  th«  deelalcms  In 

•  North  Carolina.  The  aright  remalna  not- 
withstanding tha  «oa«tment  of  a  law  giTin( 


peremptory  diaBengea  to  tha  atate.  5M< 
V.  Beaton,  19  N.  0.  (E  Dev.  ft  B.  U)  106- 
S903;  Statu  v.  Heiul«v  (1980)  04  N.  G.  1021. 

The  courts  of  Oaorgia  and  Florida  are  of 
a  different  opinion,  fieoly  v.  Btata,  1  Ga, 
213,  44  Am.  Dee.  041;  Matkit  j.  Btati,  SI 
Fla.  291,  Slfi,  12  8a  081. 

We  are  of  opinion  that  the  paaaage  <tf  tiM 
acta  of  Congreaa,  granting  peremptory  <Aal< 
lengea  to  the  government,  has  not  takan 
away  the  qualified  right  of  ohallenge  nndar 
discussion  in  this  caae.  Aa  we  have  said, 
there  is  oeitainly  nothing  in  the  statnta 
granting  peremptory  challenges  to  the  gov 
emment  to  prevent  its  exereiee  o{  the  other 
kind  of  challenge  when  permitted  in  tha 
states  and  where  it  has  been  adopted  by  Iha 
Federal  eourt  as  a  role,  or  by  special  order, 
aa  in  this  caae.  The  exercise  of  this  right 
ii  under  the'enperrlslon  of  tha  court,  and  it 
ought  not  to  ba  permitted  to  be  exerdaad 
unreaaonably,  or  so  that  the  interesta  ol 
tha  defendant  ml^t  ba  unduly  prejudiced. 
Hia  eourt  ahonld  taka  apeeial  ears  to  that 

In  thia  waa  It  appears  that  neither  tte 
goverment  nor  the  defendanta  had  exhauat- 
ed  all  their  peremptory  cballengea  when  tha 
jury  was  obtained.  We  think  it  plain  that 
the  govemment'a  right  of  qualified  ohallenga 
waa  not  nnreaaonably  exercised,  and  the 
rights  of  the  plaintiffs  in  error  suffered  no 
injury  by  the  oonns  permitted  by  the  conrb 

Another  queatlon  ai^ed  arisen  upon  the 
crOBs-examinatlon  by  the  district  attorney, 
of  the  plaintiff  in  error  Adama,  who  volun- 
tarily became  a  witnees  on  the  trial  on  hit 
own  behalf  and  in  bdialf  of  hi*  fellow  plain- 
tiff in  emw.  Tha  eroae-examination  ra- 
ferred  to  the  eonduct  of  the  witness  on  a 
previous  voyage  and  on  a  diffarmt  vesa^  In 
regard  la  which  nothing  had  been  said  oa 
the  examination  of  the  wltnesa  in  chief. 

It  has  been  held  in  this  oourt  that  a 
prisoner  who  takea  tha  atand  In  hla  own  b«- 
half  waives  hla  eonstltotional  pririlega  At 
allaneet  and  that  the  prosecution  has  tlM 
right  to  croaa-ezamine  him  upon  hla  evi-^ 
dance  In  ebitt  with  tha  same  latitude  as« 
would  be  exercieed  In  the  caae  of  an  ordi-< 
nary  wltnesa,  aa  to  the  drcumstances  con- 
naetlng  blm  with  tha  crime.  FitepMriak  v. 
United  BtatM.  ITS  U.  S.  304,  44  L.  ed.  10TB, 
20  Sup.  Ct  Bop.  044. 

It  is  contended  on  the  part  of  the  plain- 
tiffs in  error  that  within  this  rule  tha  cross- 
examination  was  improper,  ai  the  aubjaet- 
roatter  of  the  aroaa-examlnatlon  had  no  tan- 
dency  to  connect  the  prisoner  with  the  al- 
leged crime  for  wbidi  he  was  on  trial. 

The  district  attorney,  on  his  erOBa-axaml- 
natlon,  b^an  with  qnestlons  relating  to  tha 
experience  wbleh  the  witness  had  had  aa  a 
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■all  tliat  lia  bad  Mlled  on.  It  K^^mnA  that 
ha  had  been  am  of  the  ersw,  among  others, 
of  the  Khmner  Boneflt,  for  eoma  flfteoi 
montha,  whoaa  oaptain  ma  a  man  named 
Talkner.  Ha  waa  thm  eaked  If  dnring  the 
latter  part  of  the  flfteoi  moiitha  he  was  on 
the  achooner  he  did  not  hare  trouble  and  try 
to  areate  Inauhordiiiation  on  board  that  t%s- 
■el.  This  qoestiaii  waa  duly  objected  to  by 
counssl  for  defendant*,  and  the  objection 
orerruled  by  the  court  and  an  ozception  al- 
lowed. He  answered  that  he  was  not  logged, 
and  then  itated  that  the  tronble  arose  ttam 
the  cook  giving  them  molaassa  to  make  tea, 
which  he  said  wae  not  right,  and  he  and 
three  other  men  went  to  the  captain  and 
Bflked  him  If  he  thooght  it  waa  right,  and 
the  captain  laid  th^  did  not  have  lugar 
and  would  have  to  use  molaaiw.  The  wit- 
neaa  took  the  tea  and  threw  It  orerboard; 
that  he  never  went  among  the  men  and 
tried  to  create  dliaatiataction  among  them; 
that  the  captain  never  threatened  to  put 
him  in  irons,  and  when  he  left  the  Benefit 
he  shipped  on  another  Teasel  named  the 
BenJ.  Busaell,  where  he  atajed  for  over  three 
months. 

It  is  unnecessary  in  this  caae  to  inqnii 
whether  the  cTOss-ezamination  waa  within 
the  preieribed  limits,  becausa  the  witneas 
denied  that  he  had  any  trouble,  or  that  he 
had  ever  tried  to  create  any  trouble,  or  that 
there  was  any  inanbordination  on  hia  part 
on  board  the  vesaal  named.  What  he  said 
£in  r^aid  to  tlia  facts  showed  that  there 
^neither  trouble  nor •insDbordinatlon.  The 
government  made  no  attempt  to  contradict 
the  evidence  of  the  witneas  on  this  anhjeot, 
and  hence  there  could  have  been  no  harm 
arising  from  the  eroaa-ezamination.  There 
are  eome  state  authorities  which  hold  that 
the  error,  if  any,  Is  not  cured  by  answer  of 
the  witneas  denying  the  charge.  But 
think  the  better  rule  is  where,  as  in  tUa 
ease,  it  is  plain  that  there  ia  no  injury,  the 
^raeption  is  not  available. 

The  plaintiffs  in  error  also  ask  for  a 
trial  beoause  of  the  remarks  made  by  the 
diatriet  attorney  in  aumming  up  to  the  jury, 
and  the  action  of  the  court  thereon. 

In  the  course  of  hia  remarks,  and  In 
speaking  of  the  fact  that  during  the  time 
these  murders  were  being  perpetrated, 
of  the  plaintiffs  in  error  had  testified  that 
he  drank  some  coffee,  the  diatriet  attorney 
said,  "A  man,  under  such  circumstances, 
who  would  drink  coffee,  ought  to  be  hung  on 
general  prindple."  This  remark  the  oonnae] 
for  the  plaintiffs  In  error  objected  to,  and, 
after  hearing  oounsel  on  the  objection,  the 
court  directed  the  district  attorney  to 
line  hinudf  to  a  proper  argument,  and 
thereupon  the  district  attorn^  expreaeed  hia 


regret  If  ha  had  made  an  Improper  aig» 
ment,  and  withdrew  the  remark. 

Whm  tha  objection  waa  first  made  by 
counsel  for  the  plaintiffs  in  error  the  court 
asked  if  he  wanted  to  cut  the  district  at- 
torney off  from  making  any  argument,  but 
thereupon  the  court  immediatdy  directed 
the  district  attorney  to  confine  himself  to 
a  proper  argument,  aa  above  stated. 

Counsel  for  the  plaintiffs  in  error  objected 
to  both  the  remarics  of  the  district  attorney 
and  the  comments  of  the  court  as  made) 
and  oounael  asked  to  be  allowed  to  file  an 
exception.  Upon  thia  request  the  court  r^ 
plied,  "I  will  give  counsel  the  benefit  of  a 
statunent  that  he  has  made  an  exception 
which  the  court  considers  frivolous." 

The  remark  of  the  district  attorney  waa 
not  appropriate  argument  and  should  not 
have  been  made,  hut  wa  see  nothing  mora 
that  could  have  been  done  than  waa  done^ 
by  the  court  as  soon  as  the  objection  was* 
made  by  the  oounael  for  tha'plaintiffa  in  eT-> 
ror.  Counsel,  in  summing  up  to  a  jury,  are 
under  some  ezdtement,  and  may  naturally 
make  a  remark  or  statement  which  la  im- 
proper. But  there  is  not,  on  that  account, 
any  ground  Wd  for  setting  aside  a  verdict 
where,  as  in  this  case,  the  court  held  it  was 
improper,  and  the  eounsd  withdrew  and 
apologised  for  It.  Dunlop  t.  Uniied  Stattt, 
16G  U.  B.  486-198,  41  L.  ad.  799-803,  IT 
Sup.  OL  Rep.  376.  Under  such  clrcum- 
ttajuea  it  doea  aeem  as  if  the  exception 
were  frivolous,  and  the  court,  in  atating  ita 
opinion  to  that  tStnA,  is  not  open  to  censure. 

The  error  assigned  that  the  court  said  tha 
plaintiffs  in  error  were  not  charged  with 
the  murder  of  Goakley,  when  in  fact  the 
bill  contained  his  name,  has  not  been 
preaaed,  and  we  think  there  la  no  merit  in  iL 
The  ODurt  aaid  thkt  If  charged  in  the  bill, 
there  was  no  evidence  to  support  such 
charge.  Certainly  no  harm  was  therdiy 
done  the  plajntififs  in  error. 

Upon  full  consideration  of  all  the  objeo- 
tiona  urged  by  counsel  for  the  plaintiffs  in 
error,  we  think  no  ground  appears  for  grant- 
ing a  new  trial.    I'he  judgment  U  affrm^i, 

Mr.  Justice  WUta  dissented. 


(!M  U.  S.  141) 
PIBST    NATIONAL    BANK    OF    BALTI- 
UORE,  PaMMonar, 

WnjJAU  H.  STAAKE,  Tmstea. 

BsnkraptOT— ItCBs  of  attaohlKV  eredit* 
on— preservvtloB     foF    bemefll     of    «•> 

tate.— Ueni  acquired  bT  attacbtni  eredltora 
on  teal  propertr  wblch,  bat  tor  such  at- 
tachmenti,  would    have   psssed   to   a   auba^ 
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font  imiiiTuwi  nnder  u  Dnneorteil  dMd, 
MAI  bt  ptanrred  tor  tha  1}«ii«flt  of  tli«  wtata 
o(  tb*  tankrnpt  debtor  hj  a  eourt  of  tauik- 
raptey  In  tb*  •xwdM  of  Iti  dUcieUoiimi; 
pow«r,  imdar  the  buikniirt  act  of  Julr  1. 
1S98  (to  Stat,  at  L.  HS,  ebap.  Ml,  n.  B. 
Comp.  BtaL  lOOI,  p.  B4D0),  |  «n.  to  pmem 
for  the  beoeflt  of  tbe  eatat*  rlK^ta  nndar 
lluu  obtained  anlnat  an  buolTent  wltbln 
tour  montlu  prlDt  to  tbe  flllns  of  a  petition 
In  bantniptcj  against  blm,  since  to  coutroe 
tbl*  proTlilon  ■•  referrlnE  011I7  to  lleoa  apon 
propertj'  wbleb.  If  eueb  lleni  were  annntled, 
would  pan  to  tbe  tnutee  of  the  bankrupt, 
would  reatrict  Its  application  to  ■  contln- 
gencr  alreadj  provided  for  b;  a  prior  claOM 
In  tbat  Mctlou,  anDulllns  all  mcb  Hens,  and 
provldlns  tbat  propertj  atCected  tberebj 
■ball   paj*  to  tbe   trustee  as  a  part  of  tbe 


OH  Vrsn:  at  certiorari  to  th«  United 
State*  (Xrcult  Gourt  <tf  App<*]j  tor  the 
rourth  Circuit  to  review  an  order  affirming 
ft  daoree  of  the  District  Court  for  the 
Western  Distriot  of  Virgiaui,  preaerriiig, 
for  tbe  benefit  of  the  bankrupt  estate,  liens 
acquired  by  attaching  creditora  on  teal  prop- 
arty  of  tha  banJcrupt,  which,  but  for  tuch  at- 
tachmenta,  would  hava  paaaed  to  a  purchas- 
er under  an  unrecorded  deed.    A.l}irm«d. 

Bee  same  caae  below,  66  C.  C.  A.  047,  133 
Fed.  717. 

7  Statement  bj-  Mr,  Justice  Browni 
I  ■  This  writ  of  certiorari  was  allowed  to  re- 
view an  order  ol  the  circuit  coart  of  ap- 
peals, affirming  a  decree  of  the  distriot  court 
in  favor  of  Staake,  as  trustee  in  bankruptcj 
of  the  estate  of  Chester  B-  Baird,  bankrupt, 
■nbrogating  him  to  the  rights  of  certain 
creditors,  and  authorizing  him  to  enforce 
their  attachment  liens  with  lilce  force  and 
effect  as  the  attaching  creditors — one  of 
which  was  the  First  National  Bank  o(  Bai- 
tlmore — might  have  done  had  not  tha  bank- 
mpti^  prooeedlDge  Interrened. 

The  facta  01  the  caae  are  lubstantially  as 
follows  1  Chester  R.  Baird,  doing  business 
under  the  name  of  C.  R.  Baird  &  Company, 
and  owning  certain  resJ  estate  in  Virginia 
known  aa  the  Weet  End  Furnace  Company, 
■old  the  eama,  December  7,  18B9,  to  the  Roa- 
noke Fumaca  Company,  aubject  to  cer- 
tain eneumbrancea,  executed  a  contract 
fat  writing,  and  rac^Ted  from  the  fur- 
nace company  the  entire  consideration, 
namely,  1600,000,  in  the  capital  stock  of 
the  fiimaee  company.  Under  this  contract 
of  sale  the  furnace  company  took  Immediata 
possession,  but  no  deed  to  the  company  was 
made  until  November  S,  1000,  when  a  dead 
vaa  executed  and  recorded. 


Ueantlm^  howvrer,  and  on  Oetobar  M, 
1000,  nine  different  attachinenta,  among 
them  one  t^  tbe  petitioning  bank,  were 
med  out  of  the  hustings  court  for  the  d^ 
of  Roanoke,  amounting  to  orar  #10,000, 
against  Baird  ai  a  nonresident,  and  irere 
levied  upon  the  furnace  property.  Under  the 
provisions  of  the  law  of  Virginia  the  at- 
tacbmenta,  having  been  levied  before  tha 
deed  of  the  furnace  property  had  been  ex- 
ecuted and  recorded,  the  attaching  creditor! 
acquired,  aa  againat  Baird  and  the  fumaea 
ootnpany,  a  lien  on  the  propertiea  attached. 

Within  foor  montbi  after  the  levy  of  the 
attachmenta,  namely,  December  &4,  1900, 
Baird  was  adjudloated  a  bankrupt  in  Uia 
district  court  for  the  eastern  district  of 
Pennsylvania,  and  on  January  2,  1901,  the 
district  court  for  the  western  district  of 
Virginia  ftunmed  ancillary  jurisdiction  of 
such  property  aa  w&a  located  in  VirgiulA. 
On  December  29,  1900,  the  Roanoke  FurnacaS 
Company  was  also  adjudicated  ft*bankrupt.S' 
On  March  SO,  1801,  Staake  was  appointed 
tmat«a  of  Baird's  estate,  and  on  June  29, 
1901,  John  M.  N.  Ghlmer  was  appointed 
trustee  of  Vb*  Eoanoke  Furnace  (>>mpany. 

It  was  further  agreed  that  the  deed  of 
November  6,  1900,  from  Baird  to  the  Roa- 
noke Furnace  Company,  was  a  valid  con- 
veyance to  a  purchaser  in  good  faith  for  a 
then  fair  consideration,  and  was  not  affect- 
ad  by  the  bankruptcy  proceedings. 

The  proceedings  In  question  here  were  In- 
stituted by  a  petition  filed  by  Staaka,  en- 
UUed  both  in  the  eaaea  of  Chester  R.  Baird 
and  the  Roanoke  Furnace  Company,  aver- 
ring that  under  the  laws  of  Virginia  the 
rights  of  the  attaching  creditora  were  su- 
perior to  those  of  tne  furnace  company,  and 
that  as  to  them  the  property  attached  waa 
tha  property  of  Baird;  but  that,  by  reason  of 
hla  ioaolvency  and  of  the  fact  that  these 
attachmenta  had  been  levied  within  four 
months  preceding  the  filing  of  the  petition 
in  bankruptcy,  such  attachments  were  null 
and  void,  unless  the  court  should  order 
them  preserred  for  the  benefit  of  the  estate. 
He  therefore  prayed  that  they  be  decreed 
null  and  void  as  regards  pin  In  tiffs,  but 
that  they  be  preserved  for  the  benefit  of 
petitioner. 

Tbe  bank  demurred  to  this  petition,  and 
also  answered,  denying  that  its  attachment 
was  null  and  void,  and  also  denying  the 
right  of  the  court  to  enter  an  order  pre- 
serving the  attachment  for  the  benefit  of 
tha  petitioner;  and  alleging  that  respond- 
ent la  entitled  to  the  benefit  of  the  attach- 
ment, said  property  when  aold  by  an  inter- 
locutory order  having  realised  enough  to 
pay  said  attachment,  aa  well  as  all  prior 
llenL 
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SMinar,  tnutM  for  tha  Rosnoko  Funuea 
Compui;,  tiaa  uuwersd,  praying  tlut,  if 
the  atttuhment  b«  oontlnued  for  the  tnis- 
tM  of  Baird,  tha  petitioner  should  be  re- 
quired to  abate  a  large  claim  which  he  filed 
■gainst  the  estate  of  the  Roanoke  companj, 
by  the  amount  of  said  attachments. 

Upon  a  hearing  before  the  district  court, 
that  court  overruled  the  demurrer  to 
Staake's  petition,  and  authorised  fain 
^Kiforce  the  attocliment  liens  for  the  beneflt 
J'of  the  estate."  128  Fed.  848.  The  court  of 
appeals  affirmed  this  action  (6fl  C.  C.  A.  G4T, 
133  Fed.  717),  and  the  bank  petitioned  this 
court  for  a  writ  of  certiorari,  wiiioh   waa 

II»ur$.  8.  Hamilton  GraTea,  WUllam 
Chwdom    Boberteon,    Holmas    Oonzad, 
A  W.  Bolert$on,  and  Abram  P.  fltoplfl* 
petitioner. 

Meun.  Artlinv  G.  IHoksAA,  Jolia 
Dlekay,  J»^  B.  Orlffln,  U.  Oriffin,  and  B. 
Gordon  iloCovok  for  respondent. 

Hr.  Justioe  Browm  delivered  the  opinion 
of  the  court: 

At  the  time  these  attachments  were  lev- 
ied, the  title  to  the  property  In  question 
■tood  in  the  name  of  Baird,  and  the  at- 
taching creditors,  I^  their  levies,  secured 
a  preferential  lien  upon  the  property,  not 
only  as  against  Baird,  but  also  a«  against 
the  furnace  company,  which  received  a 
deed  to  the  property  November  6,  1900,  aft- 
er the  attachments  had  been  levied.  These 
attachments,  however,  were  annulled  by  the 
filing  of  a  petition  in  bankruptcy  against 
Baird  within  four  months  after  the  attach- 
ments  were  levied,  and  if  the  ease  stood 
upon  this  fact  alone  there  could  be  no 
doubt  that  the  property  would  paaa  to  the 
trustee  of  the  furnace  company,  discharged 
of  the  lien  of  the  attachments.  We  are  not 
concerned  here  with  any  conflicting  rights 
of  the  two  trustees,  Staake  and  Bhimer, 
since  they  were  tioth  appointed  receivers 
of  the  Boanoke  Furnace  Company,  and  the 
only  claim  made  by  Shlmer  now  is  that,  If 
the  attachments  be  continued,  the  petitioner 
$  Staake  be  required  to  abate  his  claim 
f*  against  the*eBtate  of  the  fnmsoe  company 
by  the  amount  of  tnese  attachments.  It  Is 
therefore  unnecessary  to  consider  whether. 
If  the  attachments  were  annulled,  the  prop- 
erty would  pass  unencumbered  to  the  trustee 
of  ttie  furnace  company,  since,  ae  stated 
by  the  district  judge,  the  demurrer  to  the 
petition  is  intended  merely  to  r^se  the 
queeUoD  whether  the  trustee  of  Baird^ 
estate  or  the  attaching  creditors  eliall  hare 
tfae  benefit  of  the  attachments. 

Hits  depends  upon  the  peculiar  terms  of 


"See.  mf.  That  all  levies,  judgments,  at- 
tachments, or  other  liens  obtained  throng 
legal  proceedings  against  a  person  who  is 
insolvent,  at  any  time  within  four  months 
prior  to  the  filing  of  a  petition  In  bank- 
ruptcy against  him,  shall  be  deemed  null 
and  void  in  case  he  is  adjudged  a  banlc- 
mpt,  and  the  property  affected  by  the  levy, 
judgment,  attadiment,  or  other  lien  slujl 
be  deemed  wholly  disctiarged  and  released 
from  the  same,  and  shall  pass  to  the  trustee 
as  a  part  of  the  estate  of  the  bankrupt,  u» 
Utt  the  court  gJutU,  on  due  notice,  order  that 
the  right  und«r  tuoJt  leoy,  judgntnt,  oitMh- 
menC,  or  other  Uen  thall  be  pretsrosd  for 
the  benefit  of  the  estate;  and  thereupon  tiK 
same  may  pass  to  and  shall  be  preserved  by 
the  trustee  for  the  benefit  of  the  eatata  aa 
aforesaid.  And  the  court  may  order  such 
conveyance  as  shall  lie  necessary  to  carry 
tlie  purposes  of  this  section  into  effect:  Pn^ 
rided.  That  nothing  herein  c(»itained  shall 
have  the  effect  to  destroy  or  impair  the  UU« 
obtained  by  such  levy.  Judgment,  attach- 
ment, or  otlier  lien,  of  a  bona  fide  purchase 
for  value  who  shall  liave  acquired  the  earn* 
without  notice  or  reasonable  cause  for  in- 

Sectitm  67<^  whidi  also  treats  of  llena 
created  by  attachments  on  mesne  pfooees, 
and  provides  for  their  dissolution,  in  tlw 
last  clause  declares  that — "if  the  diesoln- 
tion  of  such  lien  would  militate  against  the 
best  interesta  of  the  estate  of  such  pereoiv 
the  same  shall  not  be  dissolved,  but  the 
trustee  of  the  estate  of  such  person,  for  Htm^ 
benefit  of  the  tUte,  shall  be  subrogated  taij 
the  rights  of  the'holder  of  such  lien,  and* 
empowered  to  perfect  and  enforce  the  sanw 
in  his  name  aa  trustee,  with  like  force  and 
effect  as  such  holder  might  have  done  had 
not  bankruptcy  proceedings  intervened."  [30 
Stat,  at  L.  664,  665,  chap.  Ml,  U.  S.  Comp. 
Stat.   ISOl,  pp.  3449,  34B0.] 

This  section  (BTH  makes  two  distinct 
provisions  for-  the  disposition  of  the  prop- 
erty of  an  insolvent  attached  within  four 
months  prior  to  the  filing  of  a  petition  in 
bankruptcy  against  him.  First,  such  at- 
tachments shall  be  declared  null  and  void, 
and  the  property  affected  shall  be  deemed 
released,  and  shall  pass  to  the  trustee  of  the 
estate  of  the  bankrupt;  or  second,  the  court 
may  order  that  the  right  acquired  t>y  the 
attachment  shall  lie  preserved  for  the  benefit 
of  the  estate.  In  Uie  first  case  the  whole 
property  passes  free  from  the  attachment. 
In  the  second,  so  much  of  the  value  of  the 
property  attached  as  is  represented  by  the 
attachments  passes  to  the  trustee  for  ths 
benefit  of  the  entire  body  of  creditors!  that 
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la,  "for  tha  baneflt  of  tlu  Mtata," — in  otiier 
mrdi,  tha  *UtuU  racognlcaa  Um  lian  of  tbe 
AtUehment,  but  ditttibutM  tha  lien  wnong 
tha  whola  bodf  of  oraditon. 

Tha  flnt  proviaioa  aantempUtw  tha  at- 
tachment of  proper^  to  which  tha  bankrupt 
h>a  tha  oompleta,  1^^,  and  equitable  title, 
which,  as  coon  as  the  attaehmeiit  ia  dii- 
•olTed,  paaaea  at  once  to  the  bankrupt's  tms- 
tea  as  part  of  his  eetate.  Tbe  second  piori- 
sion  erideutlf  doea  not  applj  to  this,  as 
there  is  no  object  In  preaerring  the  lien  of 
the  attsehment  for  the  benefit  of  tha  estate, 
sinae,  under  the  flnt  clause,  the  entire 
Tslue  of  tbe  property  attached  psssea  t< 
trustee,  free  from  tbe  attachment.  The  seo- 
ond  clause  oontonplates  property  in  which 
the  bankrupt  has  an  interest  which  has  been 
secured  to  attaching  ereditoTs  by  the  levy  of 
the  writ,  but  which  might  have  passed  to 
another  person,  as,  lor  instance,  a  purehaser 
under  an  unrecorded  deed,  but  for  the  fact 
that  the  attaching  creditors  had  acquired  a 
prior  lien  thereon.  In  such  esse  the  statute 
reoognlxes  the  validity  of  tha  lien,  hut  pre- 
serres  it  for  the  benefit  of  the  entire  body 
of  creditors,  by  reason  of  the  tact  that  the 
^attachment  was  dissolved  as  a  preferential 
S'llen*ln  favor  of  the  attaching  erediton,  by 
the  Instrtntlon  of  proceedings  in  bankruptcy. 
In  fha  present  case  Baird  had  oontraetad 
to  convey  the  property  to  the  Roanoke  Fur- 
nace Company,  possesiion  had  been  taken, 
and  the  eonsideration  paid,  hut  tha  deed  was 
not  actually  executed  and  recorded  until  aft- 
er tbe  attachment  bad  been  levied,  Hence, 
under  the  Virginia  statuti^  the  validity  of 
which  is  not  queetioned,  the  lien  of  the  at- 
tachment took  precedence  of  the  deed, 
and  would  have  remained  a  prior  lian, 
had  it  not  been  for  the  Institution 
of  the  bankruptcy  proceedings  within 
four  months.  This  dissolved  the  at- 
tachment, and,  had  the  caie  reeted  here,  the 
property  would  have  apparently  passed  to 
the  fumaoe  company,  or  to  its  truEtee  in 
bankruptcy,  Shimer;  hut  at  this  point  the 
court,  under  the  second  proviso  of  S  87f,  in- 
terposed and  reeogniied  the  lien  of  the  at- 
tachment ;  not,  however  solely  for  the  benefit 
of  the  attadiing  erediton,  but  tor  tbe  bene- 
lit  of  Balrd's  estate.  Bhimer  made  no  ob- 
jection, end  the  court  declined  to  axpreaa 
an  opinion  as  to  his  righta. 

This  ia  one  of  tha  very  contlngendea  pro- 
Tided  for  by  the  second  dauae  of  the  section, 
which  apparently  vests  In  the  eonrt  a  cer- 
tain diseretion  with  regard  to  tbe  preserva- 
tion of  tbe  right  acquired  under  tiie  attach- 
ment or  other  lien.  In  this  case  the  eourt 
[  raoogniied  the  validity  of  the  Hen,  the  true. 
tae  of  the  fumaoe  company  making  no  ob- 
Jaation  to  this;  but  the  attaching  eredltors 
iBalst  tbat,  aa  tha  Ilaa  waa  acquired  for 


their  own  benefit,  they  should  not  be  re- 
quired to  ahan  with  the  general  creditors' 
of  Baird's  estate. 

Their  argument  la  baaed  upon  ths  theory 
that  the  second  clause  waa  not  intended  to  J 
apply  to  liens  aoquired  upon  the  estate  of  \ 
third  parties,  but  to  proper^  which  would 
have  passed  to  Baird's  trustee  bad  the  at-   ' 
tachment  not  been  levied.    In  other  words, ' 
that  the  bankruptcy  court  has  noUiIng  to 
do  with  the  property,  since  it  really  did  not 
belong   to   the   bankrupt,   and   would   have 
passed   to   his   vendee   if   the   attadiments^i 
had  not  been  levied  upon  ft.     Indeed,  thej 
opinion  espedallj'flnds  that  "had  valid  at-* 
tachmenta    not    been    levied,    the    property 
would  have  passed  to  the  trustee  of  the  Roa- 
noke Furnace  Company," 

To  what  extent  liens  obtained  by  prior  Ju< 
dicial  proceedings  shall  be  recognized  is  a 
matter  wholly  within  the  discretion  of  Oon- 
greas.  It  might  have  validated  all  such 
liens,  even  though  obtained  the  day  before 
proceedings  were  instituted.  It  might  prob- 
ably have  invalidated  all  such  liens  when- 
ever obtained.  It  took  a  middle  course,  and 
invalidated  all  liens  obtained  through  l^al 
proceedings  within  four  months  prior  to  tha 
filing  of  the  petition,  but  at  the  same  time 
preserved  to  the  general  body  of  creditors, 
as  against  third  parties  [Hueh  as  purchasers 
under  sin  unrecorded  deed),  such  Hens  aa  at- 
taching creditors  had  secured  upon  property 
which  would  have  passed  to  the  subsequent 
purchaser  in  case  the  attachment  had  not 
been  levied.  It  Is  true  that  the  attaching 
creditors  are  thereby  deprived  of  the  fruits 
of  tbeir  dlligenoe,  but  the  same  thing  would 
have  happened  had  tbe  attachment  been  lev- 
ied upon  property  to  which  the  bankrupt 
had  tJie  whole  and  undisputed  title,  or  of 
which  he  had  made  a  fraudulent  conveyance. 
As  remarked  by  tbe  district  judge,  "In  cases 
where  the  bankrupt  makes  a  valid  convey- 
ance, or  where  bis  fraudulent  vendee  makes 
a  valid  conveyance,  the  purpose  of  the 
is  worked  out  by  preserving  and 
enforcing  the  liens  of  the  attaching 
creditors  for  the  pro  rata  benefit  of  all  the 
creditors."    [12fl  Fed.  847.] 

Section  87/  is  merely  carrying  out  the 
general  purposes  of  the  act,  of  secnring  to 
tbe  creditors  tba  entire  property  of  tha 
bankrupt,  reckoning  as  part  of  such  prop- 
erty liens  obtained  by  attaching  creditors 
against  real  estate  which  had  been  trans- 
ferred to  another,  though  no  deed  had  been 
actually  esacutad  and  reoorded. 

The  argument  that  |  S7f  in  question  hera 
refers  only  to  liens  upon  property  which,  if 
such  liens  were  annulled,  would  pass  to  tha 
tnutea  of  tha  bamcrop^  w«  think  la  a» 
sound,  since  that  contingency  Is  amply  pT» 
Tided  for  by  tha  prior  dauM  of  tba  saotioa 
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propartj  affected  tliereb;  shall  pau  to  Uia 
tnute«  aa  a  part  of  the  estat«.  Under  the 
argument  of  tli«  attaching  erediton  in  this 
eaae,  the  subsequent  clauae  would  be  entirely 
nnnecessary.  This  clause  evidently  conteni' 
platcft  that  attaching  creditors  may  acquire 
liens  upon  property  which  would  not  pass  to 
the  bankrupt  if  the  liens  were  absolutely  au- 
nulled,  and  therefore  recogiiiEes  Buch  liens, 
but  ezt«Dde  their  operation  to  the  general 
creditors.  H«d  no  proceedings  in  bankrupt- 
cy been  taken,  donbtlees  this  property  would 
have  been  sold  for  the  bene&t  of  the  attadi- 
ing  creditors. 

The  general  rule  relied  upon  by  the  hank 
In  this  case,  that  the  worda  "property  of  the 
bankrupt"  mean  only  the  property  to  which 
the  bankrupt  is  beneficially  entitled,  and  do 
not  (ndudo  property  to  which  he  ha»  only  a 
bare  legal  title,  is  perhaps  justlfted  by  our 
decision  in  HeuAt  r.  Berlin  Uach.  Worka, 
IH  U.  S.  2BS,  48  L.  ed.  980,  24  Sup.  Ct.  Rep. 
690.  But  the  extent  to  which  the  bankrupt- 
cy court  shall  recognize  the  right*  obtained 
by  creditors  upon  property  attached  as  the 
property  of  the  bankrupt,  though  in  fact 
auch  property  had  been  conveyed  by  an  un- 
recorded contract.  Is  a  matter  solely  within 
the  discretion  of  Congress.  The  liens  se- 
quired  in  this  ease  were  liens  upon  property 
which,  as  to  attaching  creditors,  was  the 
property  of  the  bankrupt,  and  Congress  may 
lawfully  insist  that  it  shall  be  reckoned  aa 
a  part  of  bis  estate,  and  pass  to  the  truelee. 
Aa  remarked  by  the  court  of  appeals:  "The 
tnle  that  the  trustee  takes  the  eatat-  of  the 
bankrupt  In  the  same  plight  aa  tlie  bank- 
rupt held  it  is  not  applicable  to  Hens  which, 
although  valid  as  to  the  bankrupt,  are  in- 
valid as  to  creditors."  [86  C.  C.  A.  650,  1S3 
Fed.  720.] 

If  the  interest  of  Baird  In  this  property 
were  sold  solely  for  the  benefit  of  the  at- 
taching creditors,  it  would  obviously  result 
in  a  preference  to  those  creditors  over  the 
general  creditors  of  his  estate,  and  In  fraud 
of  the  bankruptcy  act,  which  is  designed  ta 
■ecure  equality  among  aJl  creditora, 

TAe  judgment  of  th«  Court  of  Appeolt  U 
mfflrmid. 


(£02  U.  9.  16D) 

f  K,  MoHARQ.  Receiver,  i 
lilionera. 
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.  8TAAKE,  Truatea. 


ON  WRIT  of  CerUorari  to  the  United 
State*  Circuit  Court  of  Appoda  for  th« 
Fourth  Circuit  to  review  an  order  affirming 
a  decree  of  the  District  Court  for  the  Weat- 
«m  District  of  Virginia,  preserving,  for 
the  benefit  of  the  bankrupt  estate,  liens 
acquired  by  attaching  creditors  on  real  prop- 
er^ of  the  bankrupt,  which,  but  for  such 
attachments,  would  have  passed  to  a  par- 
chaser  under  an  unrecorded  deed.     Afflrm«d. 

See  same  case  below,  M  C.  C.  A.  547,  133 
Fed.  717. 

Ueeir*.  S.  Hamlltoa  Oravea,  WUU«m 
Chirdaa  Bobartaoa,  Hol^ea  Oanxad,  S. 
W.  Robertton,  and  AAroni  P.  Staples  for  p»- 
titionsr*. 

Mtttrt.  ArthiiT  0<  Dlokasn,  JtihM 
Dlokej,  Jr.,  8.  OriAn,  If.  OriffSit,  and  B. 
Qordon  UoOoueh  for  reepondent. 

p«r  Onrla^i  Aa  the  facta  In  thia  eaH 
are  practically  the  same  as  those  set  forth 
la  the  preceding,  and  the  legal  prindplea  ara 
identical,  this  ia  a]so  affirmed. 


(103  V.  B.  US) 

B.  Lh   WHITNET,   Warden  of  the  Idaho 

Stat«  Penitentiary,  Appt., 

V. 

OEOROB  DICE,   AppellM.     <No.   *»*.) 

E.   L,   WHITNEY,   Wardan   of   the   Idaho 
State  Penitentiary,  Petitioner, 

QEOROB  DICK,  S««p(.     (No.  667.) 


'.^The  want  cl  any 
monej  vslug  In  coutroTenr  precludes  an 
sppeHl  to  the  Supreme  Court  of  the  United 
Btatei  frem  an  order  of  a  clrcolt  conrt  of 
appeals,  dlacbarglDg,  on  a  writ  ot  certiorari 
Issued  on  a  petition  for  lubeai  corpus  and 
certiorari,  a  person  convicted  of  Introdu- 
cIdi  IntoilcatlaK  liquors  Into  an  Indian 
reservation,  and  sentenced  to  floe  sad  im- 
prisonment. 
a.  Habeas  cornne— In  clrcnlt  eoart  af 
■  PDfli  lis  orlsl'^  prttcee dins' t^^ht 
slleaee  of  the  circuit  courts  of  appeals  act 
of  Uarch  8,  1801  (26  Stat,  at  U  829,  ebap. 
61T.  C.  8.  Comp.  Btat  1001.  p.  488),  on 
the  mtijeet  of  habeas  corpca,  prevents  a 
circait  court  of  appeals  from  IgioLnE  a  writ 
of  habeas  corpus  as  an  orliliu.]  and  Inde- 
pendent proceedlni,  althoagh.  In  view  of 
112  of  that  act,  Blvlni  sndi  eonrts  the 
powers  specified  In  U.  8.  Bav.  Stat.  |  71^ 
n.  S.  Comp.  Btst  imi,  p.  UO,  It  mar 
lasDS  such  a  writ  In  caaea  when  necessary 
for    the  sierdsa   of   a   InrlBdlctlon   already 

S.  OertloTmrl— la     elrcolt     eoart   of   a»- 
wrlt  ot  amv. 
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— AottwrttT  tD  Imin  ■  writ  ^  ecrtlorart  m 
■n  orlclnk]  tod  Independent  proceedlni  to 
MTlew  a  eoorlctloD  In  ma  InterloT  Fedeni 
«anrt  la  not  toond  In  tli*  srant  to  tha  dr- 
colt  eoorti  of  appeaU  b;  the  act  of  Marcli 
8,  isai,  I  12,  oC  tbe  powera  ipeclfled  In  C. 
B.  RcT.  Stat  I  7ie,  wblcb  authorizes  certain 
Federal  coarti  to  "Isiue  all  wrlta  not 
■peeJall7  provided  for  b;  atatute,  wblcb 
ma;  be  necMaar;  foi  the  exerdw  ot  tbelr 
renprctlTC  Juried  Lctloni,"  where  the  oolj 
queEtlOD  In  the  caw  «b«  whether  the  pun- 
Ubment  of  the  DlTenne  charged  wai  witbln 
the  JarisdIctloD  of  the  Federal  court!,  asd 
the  case  was  put  In  proper  eondltlOD  tor  • 
MTlew  on  writ  of  error. 

{Htm.  4M,  SS7.] 


APPEAL  from,  ud  ON  WRIT  ot  CUrtto- 
lari  to,  the  United  Statea  Circuit  Oonrt 
of  Appeals  for  th«  Ninth  Circuit,  to  reriew 
aa  <H^eT  discharging,  on  writ  of  urtiorari 
liau«d  on  a  petition  lot  habeaa  corpos  and 
eertiorari,  a  person  convicted  In  the  Die- 
triot  Court  (or  the  District  of  Idaho,  North- 
em  Division,  of  introducing  intoxicating 
tiqnon  into  an  Indian  reservation,  and 
t«need  to  fine  and  imprisonment.  Appeal 
dMrnteaMf  for  want  of  Jurledietion.  Order 
reversed  on  writ  of  certiorari,  and  ca» 
DBuded  with  inatructiona  to  qnash  the  pro- 
ceeding and  diimias  the  petition. 
See  same  cam  below,  141  Fed.  6. 

«,  Statement  t^  Mr.  Jnstioe  Brew*ri 
P  On  May  15,  1905,  the  respondent  in  thcae 
two  cases  was  convicted  In  the  district  court 
of  the  United  States  for  the  district  of  Ida- 
ho, northern  division,  on  the  cliai^  of  nn- 
lawfnUT-  and  fdonionsl;  Introducing  intox- 
icating liquors  Into  the  Nez  Perc<  Indian 
reservation,  and  sentenced  to  paj  a  fine  of 
$100  and  be  confined  in  the  penitentiary  for 
tht  terra  of  one  year  and  ten  days.  On  July 
Zl,  190G,  a  bill  of  exceptions  was  duly  pr«- 
pared  and  signed.  Thereafter,  without  su- 
ing oot  a  writ  of  error,  respondmt  applied 
to  the  circuit  eonrt  of  appeals  of  the  ninth 
eirouit  for  write  of  habeas  corpus  and  of 
certiorari.  It  does  not  affirmatively  appear 
that  an;  writ  of  habeas  corpus  was  issued, 
the  record  in  the  court  of  appeals  reciting: 
The  petition  in  the  above-entitled  mat- 
ter for  a  writ  of  hnheas  corpus  and  a  writ 
of  certiorari  having  been  duly  aubmitted 
to  the  court,  and  the  petition  for  a  writ  of 
eertiorari  therein  having  been  granted,  and 
a  writ  of  oertiorari  having  been  iseaed,  di- 
rected to  the  honorable  the  Unit«d  States 
district  court  for  the  district  of  Idaho,  and 
lequiring  the  said  district  court  to  certify 
to  this  court  a  transcript  of  the  record  and 


proceedings  fn  the  suit  therdn  of  the  United 
Slatee  v.  George  Diok,  and  the  return  to  the 
said  writ  of  oertiorari  having  been  filed,  the 
matter  was  duly  argued  and  submitted  to 
the  court  for  consideration  and  decision 
upon  tha  said  return  tind  upon  the  briefa 
of  counsel  for  the  respective  parties. 

"On  emsideration  whereof,  and  the  court 
being  of  the  opinion  that  the  United  Statan 
district  court  for  the  district  of*Idabo  didl* 
not  have  jurisdiction  of  the  ofTense  charged 
In  the  indictment  found  against  the  petition- 
er in  the  suit  of  the  Vnited  States  v.  George 
Diek,  It  ia  ordered  and  adjudged  that  tha 
petitlono-,  George  Dick,  be  discharged  from 
imprisoiunent." 

From  this  order  of  discharge,  Whitnij, 
S*  warden  of  the  Idaho  state  penitentiary 
(the  respondent  named  in  the  petition  for 
a  habeas  corpus),  perfected  an  appeal  to 
this  court,  and  that  appeal  is  case  No.  494. 
Subsequently  he  applied  for  a  writ  of  cer- 
tiorari, to  review  the  decision  of  the  court 
of  appeals,  which  was  allowed,  and  that  is 
case  No.  SS7.  The  record  in  case  No.  494 
was  directed  to  stand  as  the  return  to  the 
writ  of  oertiorari.  Both  the  appeal  and  tha 
eertiorari  were  taken  by  the  warden,  ap- 
pearing by  the  United  State*  attorn^  for 
the  district  of  Idaho,  under  the  direction  of 
the  Attorney  General  ot  tlie  United  Stataa. 

iffolioitor  GetteraH  Bort  for  appellant  and 
petitioner. 

Mr.  Trmmh  E.  Tagg  for  ^pellee  and  re- 
spondent. ^ 

*  Mr.  Justice  Brewer  delivered  the  opln-I' 
Ion  of  the  court: 

The  first  question  is,  of  course,  one  of 
jurisdiction.  Final  orders  of  the  circuit 
court  of  appeals  may  of  right  be  brought  to 
this  court  only  where  the  matter  In  dispute 
exceeds  in  value  ?1,000.  Ah  there  la  no 
amount  In  controversy,  the  appeal  was  unau- 
thorized and  must  be  dismlaaed.  Lan  Ow 
United  Btatet,  144  U.  a  47,  S8,  38 
L.  ed.  340,  344,  12  Sup.  Ct.  Rep.  617.  But 
by  certiorari  the  judgment  of  the  court  of 
appeals  is  properly  before  us.  Re  Chettoood, 
IBS  U.  8.  443,  462,  41  L.  ed.  782,  788,  IT 
Sup.  Ct  Rep.  SSS. 

Had  Hie  court  of  t^ipeals  jurisdiction  to 
issue  separately  either  a  writ  of  certiorari 
or  one  of  habeas  corpus,  or  the  two  jointlyf 
And,  fliat,  aa  to  the  writ  of  habeaa  corpus. 
Undoubtedly  that  writ  is  one  of  high  privi- 
lege. We  are  not  confronted  with  the  eaa» 
of  a  failure  by  Congress  to  make  any  pro- 
rbion  for  It  Under  )  761,  Rev.  Stat  (D. 
S.  Comp.  Stat.  1901,  p.  6BZ),  tha  Supreme, 
circuit,  and  district  courts  may  Issue  writs 
of  habeaa  ooi-pus,  and  by  f  752  (U.  B. 
Comp.  Stat  ISOI,  p.  SB2),  like  power  ia 
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glTta  to  tbe  KTerml  Joatioe*  uid  JndgeB  of 
Mid  eonrU  for  the  porpow  of  Inquiry  Into 
tli«  cause  of  rastTaiut  at  llbnty.  Thus  ade- 
quate provision  has  been  nuule  for  aecuring 
to  iveiTon*  entitled  thereto  the  writ  of 
habeM  corpus.  8%  when  Congrress  pssses 
•a  kct  eatAbllsbiog  a  new  court,  then  la 
no  constraining  prwumption  that  It  must 
Intend  to  gin  to  that  eourt  Jniiadietlon  in 
habeaa  corpus.  The  eourt  of  appeals  act 
(26  Stat,  at  L.  82a,  etu^.  S17,  U.  S.  Comp. 
£tat.  1001,  p.  488)  does  not  in  terms  gisnt 
suthori^  to  luue  tlie  writ  It  is  silaut  on 
Uie  subject,  and  in  order  to  sustain  Its  jurli- 
dlction  ve  must  write  something  into  the 
statute  which  Congress  -  itself  did  not  put 
M  there.  In  this  ne  are  speaking  of  the  writ 
I* of  hsheas  corpus  as  an  original  *  and 
Independent  proceeding,  for  by  9  12  of 
the  act  "the  circuit  court  of  appeals 
■hall  have  the  powers  epedfled  in  i 
716  of  tba  Eeviied  Statutes  ci  the  United 
States  (U.  B.  Comp.  Stat  1801,  p.  680)." 
Beetion  716  provides  that  "the  Eupreme 
Oourt  and  the  olreuit  and  district  courts 
•hall  have  power  to  Issue  writs  of  scire 
fadas.  niej  shall  also  have  power  to  Issue 
all  writs  not  spedfleally  piVYlded  for  by 
•tatut«,  which  may  be  necessary  for  the  se- 
ereise  of  their  respective  jurisdictions,  and 
agreeable  to  the  nsages  and  principles  of 
law."  Osses  may  arise  in  whidi  tbe  writ  of 
habeas  corpus  is  necaaiary  to  ths  complete 
ezereite  of  the  appellate  jurisdiction  vested 
In  the  dronit  court  of  appeals.  But  it  is 
nnneeessary  to  speculate  under  what  dr- 
enmstanoes  audi  an  exigency  may  exist,  for 
the  writ  asked  for  here  was  an  Independent 
and  original  proceeding  diallenging  in  toto 
tbe  validity  of  a  judgment  rendered  in  an- 
other court.  There  was  no  proceeding  of 
an  appellate  character  pending  in  the  eourt 
of  appeals,  for  the  oomplete  exercise  of  jurit- 
dietlon  In  which  any  auxiliary  writ  ot  ha- 
beas eorpuB  was  requisite^  Appellat*  pro- 
.oeedings  are,  generally  speaking,  initiated 
by  appeals  and  writi  of  error,  and  tor  these 
ttie  court  of  appeals  act  spedflcsJly  pro- 
Tides.  The  writ  ot  habeas  corpus  Is  not  the 
equivalent  of  an  appeal  or  writ  of  error.  It 
is  got  a  proceeding  to  correct  errors  wbldi 
may  have  occurred  in  a  trial  of  the  case  be- 
low. It  Is  an  attadc  dlreetly  upon  the  valid- 
ity of  the  judgment,  and,  aa  hoe  been  fre- 
quently said,  it  cannot  be  transformed  into 
a  writ  of  error.  It  is  doubtleas  true  that 
If  the  language  of  the  court  of  appeals  act 
was  fairly  susoeptible  of  two  constructions, 
one  granting  and  tbe  other  omitting  to  grant 
power  to  Issos  a  writ  of  habeas  corpus,  the 
great  Importance  of  the  writ  ndght  justify 
a  construction  upholding  the  grant.  This 
le  Indicated  by  the  ruling  in  V«  parte  Boll- 
MM,  1  Oranch,  76,  2  L.  ed.  6IU.    The  14tli 


seetlon  ot  tbe  original  judldary  act  eon- 
tained  this  language:  "Thai,  all  the  before- 
mentioned  oourte  of  tbe  United  States  shall 
hare  power  to  iaaue  writs  of  sdre  fadas, 
habeas  corpus,  and  all  other  writs  not  ape-. 
dally  provided  for  by  statute,  which  mayw 
lecessary  *foT  the  exerdse  of  their  re-^ 
spective  jurisdictions,  and  agreeable  to  the 
prindples  and  usages  of  law."  [1  Stat  at 
L.  81,  chap.  20,  U.  S.  Comp.  Stat  1901,  p. 
680.]  And  the  question  presented  was 
whether  the  grant  of  power  to  Issue  a  writ 
of  habeas  corpus  was  an  absolute  and  Inde- 
pemlent  pant  or  one  simply  authorizing 
the  issue  of  the  writ  when  necaasary  for  and 
in  aid  of  the  exerdse  of  a  jurisdictifHi  al- 
ready otherwise  obtained,  and  it  was  held 
to  be  an  absolute  and  independent  grant, 
tbe  conclusioo  being  placed  by  Chief  Jus- 
tice Marehall,  delivering  the  opinion  oftha 
court,  partly  cm  the  grammatical  oonetruo- 
tlon  of  the  section  and  partly  on  the  slg- 
ni&aauca  and  importance  of  the  writ  itself. 
But  In  the  court  of  appeals  act  there  is  no 
mention  of  habeas  corpus,  no  language 
which  ean  be  tortured  Into  a  grant  of  power 
to  issue  the  writ,  except  in  eases  when  it 
may  be  neeeBsary  for  the  exerdse  of  ft  ju- 
risdiction already  nisting. 

It  will  be  borne  in  mind  that  the  dreult 
oourt  of  appeals,  which  Is  a  oourt  ereated 
by  statute   (Ilenfuofty  v.  POfoers,  201  U.  S. 

1,  24,  GO  Ll  ed. ,26  Sup.  Ct  Rep.  387),  is 

not  In  terms  endowed  with  aujr  original  Juris- 
diction. It  is  only  ft  court  of  appeaL 
Sectlim  2  of  the  act  says  that  It  "shall  be  • 
court  of  reoord  with  appellate  jurisdiction, 
as  is  h«i«after  limited  and  eatsUished." 
SeotioB  0  provides  that  it  "shall  exerdM 
apellate  jurisdiction  to  review  by  appeal  or 
I^  writ  ot  error  final  dedslon  in  the  die- 
triet  oourt  and  the  existing  dreult  eourts  In 
all  coses,"  ate.  By  |  10,  "Whenever,  on  ap- 
peal or  writ  of  error,  or  oUierwise,  a  ease 
coming  ,  .  .  frtMn  a  dreuit  court  of  ap- 
peals shall  be  reviewed  and  determined  in 
tbe  Supreme  Court,  the  eanse  shall  ta 
remanded  by  the  Supreme  Oourt  to  the  pn^ 
er  district  or  dreult  eourt  tor  further  piw- 
ceedlnga  in  pursuance  ot  such  determinft- 
tion."  [26  Stat,  at  L.  826,  828,  829,  diap. 
617,  D.  8.  Comp.  Stat  1901,  pp.  647,  660, 
662.1  Sections  4, 13,  and  16  name  the  eonrta 
whose  judgments  may  be  reviewed  in  the 
courts  of  appeals.  Obviously,  the  eourts  ot 
appeal  are  simply  given  appdlate  jurisdie- 
tion  over  certain  epedfled  courts.  It  fol- 
lows that  they  are  not  authorised  to  Issue 
original  and  Independent  writs  of  habeas 

Hare  they  JurisdIoUon  to  issue  vrrita  ot 
cerUorarll  Aa  we  hare  seen,  the  proeedureN 
prescribed  by  the  statute  for*  bringing  to* 
tbe  courts  of  appeal  those  Bnal  dedslou  «< 
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Morto  whUi  tlu^  an  ^aUiorlnd  to  review 
1j  ^pa*l  or  writ  of  error,  and  tl»,t.  In  thia 
eountry,  1*  tlie  ordinarj  method  \fy  whioh 
review  la  obtained  In  mi  appellate  conrt.  Eo- 
peeiall^  i«  this  tme  of  th«  Fedeial  pro- 
eedure,  the  oa\j  instance  in  which  eertioraii 
If  named  as  the  writ  for  the  remoral  of  oaaea 
from  a  lower  to  a  higher  court  being  in  the 
anthority  given  to  this  court  to  bring  up 
caaea  from  the  conrta  of  appeal  hf  certiorari. 
Inaamoch  as  appeal  and  writ  of  error  are 
ipedfleallj  preeerlbed  In  Uie  eourt  of  ap- 
peal! act  aa  the  proceai  to  bring  up  final  de- 
diloita  to  that  court  for  review,  the  author- 
Ity  to  iaaue  a  certiorari  moat  be  found  in 
the  grant  of  power  'Ho  lane  all  writa  not 
apedfloallj  provided  for  by  atatnte,  which 
ma;  be  neceaaary  for  the  exerdae  of  their  re- 
■pMtJve  jurisdictions,  and  agreeable  to  the 
usages,  and  principles  of  law."  That  cer- 
tiorari maf  be  uaed  to  bring  up  portiona 
of  a  record  not  originally  returned  to  a 
MOrt  of  appeala  la  undoubted,  for  It  maj 
be  RCCCMary  for  the  complete  ezerdae  of  its 
appellate  juriadictionj  bat  not  otherwiM, 
for  everj  one*  of  whleb  l^at  court  ma^  take 
Juriadlctlon  can  be  carried  up  bj  appeal  or 
writ  of  error.  Of  course.  If,  in  the  ease  at 
bar,  ths  writ  of  habeaa  oorpua  was  not  or 
oould  not  rightfully  be  iaaued,  then  cer- 
tiorari eannot  be  anatained  aa  anzUiarj 
proceaa,  but  must  itand  <a  fall  aa  u  inde- 
pendent proceeding. 

It  may  be  aaid  tliat  tlw  power  of  this 
eourt  to  iaaue  original  and  independent 
writs  of  certiorari  baa  bean  upheld  under 
tha  authority  given  bj  t  7I0t  A  reference 
to  aome  of  the  decisions  maj  be  well.  Bee 
ganarall;  JV«  furie  VMoHdigfimn,  1  WalL 
H3,  IT  L.  ed.  68»,  and  caaae  cited  in  the 
opinion;  Swing  v.  Bt.  Ltmit,  5  Wall.  413, 
18  L.  ed.  «7 ;  £•  parte  Lange,  18  Wall.  183, 
tl    L    ed.    872. 

Fowler  v.  Lindtag,  8  Dall.  411,  1  L.  ed. 
068,  waa  the  case  of  an  ^plication  before 
Judgment  to  remove  certain  action*  from  the 
dreuit  oourt  to  thia  eourt  on  the  ground 
that  a  state  was  the  real  party  In  Intsrest, 
and  It  was  said  by  Mr.  Juatioa  Washington 
.(p.  413,  L.  ed.  p.  669)) 
^  "But  aa  it  ia  proposed  to  rcmeve  the  aulta 
•under  ■enuidaratl  on  from  the  drenlt  eourt 
Into  thia  court,  by  writa  of  oertlorari,  I  ask 
whether  it  has  ever  happened.  In  the  course 
of  Judicial  proceedingi,  that  a  aartiorari 
Las  iaaned  from  a  anperior  to  an  Interior 
eourt,  to  remove  a  eanae  merely  from  m  de- 
fset  of  JnriadiotlonT  I  do  not  know  that 
taeh  a  oaae  could  ever  ooour." 

In  Amarioan  Oonttr.  Oa.  ▼.  JacktonvilU, 
T.  A  E.W.R.  Oa.  148  U.  IL  STB,  r  L.  «d. 
iB«,  18  Sup.  Ob  Bep.  .768,  where  an  ^pli- 


cation waa  made  for  mandamna  and  eer- 
tiorari,  Mr.  Jnstlee  Qraj,  speaking  for  the 
court,  after  quoting  {  T16,  aaid  (p.  380,  Jj. 
ed.  p.  489,  Bop,  Ct.  R^.  p.  T02) : 

'^ndar  this  provision,  the  court  might 
doubtjesi  iaaae  writs  of  certiorari,  in  proper 
eaaea.  But  the  writ  of  certiorari  haa  not 
been  Isaued  aa  freely  by  this  court  as  t^ 
the  oourt  of  Queen'a  bench,  In  England.  Ba 
parte  VaOandigltam,  1  Wall.  243,  249,  17 
L.  ed.  680,  602.  It  was  never  Issued  to 
bring  up  fnnn  an  inferior  court  of  the 
United  States  for  trUI  a  ease  within  the 
BxelnalTC  jurisdiction  of  a  hi^r  court 
Fowler  T.  lAitdeet/,  3  Dall.  411,  413,  1  L. 
ed.  868,  889  i  Patterton  v.  Ui^ted  State*,  9 
Wheat.  221,  226,  226,  4  L.  ed.  224r-226;  E» 
parte  HUt,  111  U.  8.  768,  28  li.  ed.  602,  4 
Sup.  Ct.  Kep.  698.  It  waa  used  by  this  court 
as  an  auxiliary  process  only,  to  supply  im- 
perfections In  the  record  of  a  case  already 
before  It;  and  not,  like  a  writ  of  error,  to 
review  the  Judgment  of  an  Inferior  oourt. 
Barton  t.  PtHt,  7  Cronch,  288,  3  L.  ed.  34Tt 
Em  parte  Oordon,  1  Black,  603,  17  L.  ed. 
134;  United  Btatet  ▼.  Adame  [Vnitta 
Btatet  V.  Child)  9  WaU.  661,  19  L.  ed.  SOSi 
United  Btatet  t.  Toang,  94  U.  &  268,  24  L. 
ed.  l&S;  Luaton  v.  Itorth  Biiier  Bridge  Co, 
147  n.  &  337,  341.  87  L.  ed.  194,  19S,  IS 
Sup.  CL  Bep.  366." 

In  £e  OketiDood,  166  U.  a  443,  41  L,  ed. 
782,  17  Sup.  Ct  Bep.  3B6,  Mr.  Chief  Jua- 
tiee  Fuller  aaid  (pp.  461,  462,  L.  ed.  p.  788, 
Sup.  Ct  Bap.  p.  392)  : 

"By  I  14  of  the  judiciary  aot  of  September 
24,  1789  (1  Stat  at  L.  81,  chap.  20),  ear< 
ried  forward  aa  |  718  of  the  Revised  Stat- 
utes^ this  court  and  the  circuit  and  district 
courts  of  the  United  States  were  empowered 
by  Congresa  to  Isaoe  all  writs,  not  ape- 
dfleally  provided  for  by  statute,  which  may 
be  agreeable  to  the  usages  and  prindples  of 
law;'  and,  under  this  provlaion,  we  can  un- 
doubtedly Iaaue  write  of  oerUorari  in  all 
proper  easea.  Aneriean  Oonetr.  Co.  v.  Jaoh- 
•OM-iBe,  T.  A  K.W.  B.  Co.  148  U.  a  872, 
380,  87  U  ed.  486,  486,  13  Sup.  Ct  Rep.  76B.$ 
And  although,  Ba'obserred  in  that  case,  thlal* 
writ  haa  not  been  iasued  as  freely  by  this 
court  a*  by  the  oourt  of  Queen'a  bench,  in 
England,  and,  prior  to  the  aot  td  March  3, 
1801,  eh^k  617,  26  Stat  at  Ix  826,  U.  & 
Oomp,  But  1901,  p.  488,  had  been  ordi- 
narily uaed  aa  an  auxlllaiy  prooeaa  mere^, 
yet,  whenever  the  dreumatenees  Imperative- 
ly demand  that  form  of  Interposition,  the 
writ  may  be  allowed,  as  at  oommon  law,  to 
cornet  exoeaaes  of  jurisdiction  and  in  fnr- 
thermnoe  of  justlee.  Tldd,  Pr.  *89B ;  Baoo^ 
Abr.,  Certiorari," 

And  in  Re  Tamfa  Evhwrhan  B.  Co.  in 
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U.  S.  S83,  42  L.  ad.  S80,  18  Bnp.  Ct.  Bep. 
177,  It  WM  held  ttut  "a  writ  of  eertloiarl, 
neh  u  is  asked  for  in  this  cue,  will  bo  re- 
fiiMd  when  tlwre  ia  a  plain  and  adequate 
xtanaij,  bj  *-SVt*i  or  otherwisa." 

Thia  eourt  lua  never  decided  tbai  oortio- 
mi  waa  to  tie  reHrtod  to  In  place  of  a  writ 
of  error  whenerer  it  snited  the  conrenienoe 
•f  partiM.    There  muot  be 
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ImparAthelj  demajidiiig"  a  departure  from 
the  ordinary  remedj  hj  writ  of  error  or  ap- 
peal. Id  the  eaae  at  bar  the  indietmeut 
ehargee  the  introduction  of  liquor  into  the 
India,))  country.  It  is  not  questioned  th&t 
this  i«  a  criminal  offense  under  the  laws  of 
the  United  States,  but  it  ia  contended  that 
the  plaoe  of  the  ail^ed  offense  waa  not  In- 
dian country.  The  trial  court  ruled  that  it 
waa.  Tills  ruling  waa  excepted  bi,  a  bill  of 
azceptiona  prepared  and  aigned,  and  the  case 
put  in  proper  condition  for  review  in  the 
court  of  appeals  on  writ  of  error.  There 
was  no  necessity  for  a  certiorari. 
)  Apparently  tiie  thought  of  petitioner  was 
to  get  rid  of  the  case  at  once  and  entirely. 
It  was  not  a  new  trial  or  any  mere  correc- 
tion of  errors,  but  a  termination  of  the  liti- 
gation which  induced  this  proceeding  lath- 
er than  a  writ  of  error.  It  was  a  short  way 
of  disposing  of  the  entire  matter, — the  same 
reason  that  has  so  often  prompted  write  of 
habeas  corpus.  We  have  repeatedly  held 
against  auch  procedure.  While  undoubted- 
ly the  power  exists,  and  it  may  sometimes 
be  proper  for  a  court  to  put  an  end  to  the 
litigation  by  some  short  summary 
yet,  as  a  rule,  the  orderly  way  Is  to  pro- 
Jeeed  by  writ  of  error.  The  latest  expression 
^of  the  views  of  this  court  is  to  be  found*in 
Riggina   v.    United  Btatea,   199   U.   S.   647, 

GO  L.  ed. ,  26  Sup.  Ct.  Rep.  147.    To  that 

and  the  cases  cited  in  the  opinion  we  refer, 
aaying  that  in  the  case  at  bar  there  is  no 
apecial  reoaou  why  the  ordinary  prooedura 
•hould  not  obtain.  It  will  be  borne  in  mind 
that  the  act  with  which  the  respondent  was 
eharged  was  not  done  under  or  by  virtue  of 
the  authority  of  the  Constitution  or  lawa  of 
the  United  States,  and  therefore  his  prompt 
release  ia  not  necessary  in  order  to  uphold 
the  national  authority.  It  waa  not  an  act 
to  be  oommended,  and  tbe  only  question  is 
whether  its  punishment  was  within  the  ju- 
liadiction  ol  the  Federal  courts,  and  that 
question,  under  the  drcumatauces,  should 
have  been  settled  in  the  ordinary  way. 

For  these  reasona  tJt*  dwition  of  tkt 
Court  of  Appeal*  is  fwerted,  and  the  eaaa 
b  remanded  with  inatmctlona  to  qoasli  the 
writ  of  certiorari  and  ■*'—"■"  the  petition. 


CHESOEEE  NATION  and  United  StatA 
(No.  347.) 

CHEROKEE  NATION,  Appf, 

UNITED  STATES.  (No.  848.) 


the  latter  p 


LtntB.^nie  Ihlltsd 
Statra  U  liable  for  the  amoant  stated  to  be 
due  the  InilUuis  uniJer  the  treatj  of  Har 
2S,  1836  (7  Stat  at  Ll  486),  Id  tbe  aeeoant 
ttansmltted  bv  the  Beentar;  of  the  laterlor 
"'    the   Cherokee    Nation,   and  accepted    bf 

'"" 'uant  to  the  agreement  for  the 

Cherokee  Outlet  to  tbe  United 
States,  made  betweeo  the  United  Btatea 
and  tbe  Cherokee  Nation  on  December  IB, 
1891,  and  ratified  br  Comcren  In  tbe  act  of 
Uarch  8,  18S8  (27  SUL  at  L.  Ml,  chap. 
309),  br  wblcb  an  account  of  moneys  das 
the  Cherokee  Nation  under  treatf  stlpuls- 
tloni  was  to  be  rendered  bj  the  United  States 
to  ancta  nation  wlthont  dala^  the  smoant  of 
which.  If  accepted  br  each  nstlon,  was  to  be 
approprUted  at  once  br  Confreai,  the  asree. 
nent  further  pro»Idln«  that  if  the  Cherokee 
Nation  did  not  accept  the  aceoant,  and 
carried  tt  Into  the  courts,  and  recorered  a 
judrmcDt,  CoDsresi  waa  to  make  an  approprl- 
atlon  for  the  payment  of  such  Judgment  at 
Its  next  sessloa  after  the  eanae  should  be 
Oaallr    decided. 

.  Indlatu— Cnierobee  olaiBia,^rhe  ex- 
pense of  remoTlni  the  Baatem  Cherokee  to 
the  Indian  terrltorr  waa,  I9  the  treaties  of 
Maj  28,  18Sa  (7  SUt  at  h.  4T8),  ind 
Aofusl  a,  1846  (9  But.  at  L.  871),  Im- 
posed npon  tbe  United  SUtes. 
9.  iBlenat— OB  Ckerokee  olalaia.— Intaio 
eat  Included  In  tbe  aeconnt  of  the  suois  doe 
the  Indlacs  under  treaty  rtlpnlBtlon,  trans- 
mitted by  the  Secretary  of  tbe  Interior  te 
tbe  Cherokee  Nstlon  panusat  to  the  agree- 
ment  for  the  cesilon  to  the  United  Sutes 
of  the  Cherokee  Outlet,  nude  between  the 
United  States  and  tbe  Cherakee  Nation  on 
December  19.  1891,  and  ratified  by  Coo- 
grew  In  the  act  of  Uarch  8,  1898.  Is  properly 
allowed  by  the  court  of  claims,  notwltH- 
Btaudlng  the  provision  of  U.  B.  Re».  Stat. 
I  1091.  U.  8,  Comj).  Stat.  1901.  p.  747.  for- 
bidding tbe  allowance  of  Interest  on  "any 
claim  up  to  the  time  of  the  rendition  of 
Judgment  thereon  by  the  court  of  claims 
nnleaa  npon  a  contract  expressly  stipulat- 
ing for  the  payment  of  Interest,"  when 
the  gueatlon  of  Intereat  was  a  aubleet  ef 
difference  while  the  negotlationa  were 
being  carried  on,  the  determination  at 
whleb  waa  provided  for  la  the  agreement 
Itself: 

ludlBBa— avrud  t*  OherokeM  —  dl^ 
trlbatlanr-41ie  Baatem  Cherokeea  as  In- 
dlvldeal^  whethsr  east  or  wMt  of  the  Wf 
alaalppl,  who  were  partita  either  to  the 
treatr  of  Hay  2«,  188^  or  that  ol  Aasuat 
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C  1840,  uclojlrt  •*  tbB  -Old  Betaer^" 
wbo  bad  t>tt»  tall7  P«td,  ais  anUtM  to 
dure  In  tba  dtitrlbaUoD,  throagb  tbe 
SMittiTT  ol  the  Interior,  ol  the  amfinnt 
■warded  the  Indluii  aa  due  under  thoM 
treattM  f»T  tbe  remaTKl  of  tbe  Eutem 
Cberokee*  to  tbe  Indian  terrttorjr,  bj  tb* 
Mart  »t  clalmi.  pumutnt  te  the  a«t  of 
Ja\j  1,  1902  (32  Slat  at  L.  T2S,  cbap. 
ISTS),  I  68,  whlcb,  aa  eonatnied  bj  the  act 
«f  March  S,  1903  (32  Btat.  at  U  9M,  chap. 
M4).  eonfen  Jarladletlon  on  that  eonrt  to 
adjudicate  anr  claim  "the  Cherokee  tribe 
or  an;  band  tlwreof,  arlilnc  nnder  treaty 
■Mmilatlonat  mar  have  agalnit  the  United 
Statee,"  In  a  snlt  to  which  both  the  Chero- 
kee Nation  and  the  Baitern  Cherokeei  shall 
ba  made  iwrtlea,  and  aothorliei  tbat  eoart 
to  candar  Jadcment  tn  favor  ot  tba  rlfhttnl 
elalmanta,  and  to  determine,  aa  between  tbe 
Afferent  clalmaDta,  to  whom  the  Judpnent 
•o  tendered  aqultablr  belonc*.  either  whollj 
or  In  part. 
■.  OMta  aad  teea  ■Howa»ec  owt  •! 
faDO— €kerafec«  olaliHa— Connoal  feai 
payable  oat  of  tbe  amount  awarded  to  the 
Baatem  Cherokeea  aa  Indlvldoala  by  the 
oiurt  of  dalmi,  paraaant  to  the  act  ot  Jal7 
1,  1902,  I  es,  which,  aa  conatrucd  b;  the  act 
ot  March  8.  IBOS,  conten  Jarlsdlctlon  oo 
tbat  court  to  adjudicate  anj  claim  arlsinc 
under  treaty  atlpnlatloua  that  the  Cberokee 
tribe  or  am  band  thereof  may  have  asaliurt 
tba  Dnlted  Btatw,  In  a  anlt  to  wblch  both 
tbe  Cberokee  Nation  and  the  Baatem  Chero- 
keea  ahall  be  made  partita,  and  authorliea 
that  court  to  reader  Jadcment  in  laTor  of 
tba  rlfbtfa]  elalmanta,  and  to  determine,  aa 
between  tbe  different  clalmaati.  to  whom 
the  Judtment  ao  rendered  equitably  bclooEB, 
•Itber  wholly  or  In  part,  may  be  allowed  to 
tba  Cherokee  Nation,  whose  tribal  eilatence 
Mid  lOTeroment  la  continued  by  tba  Joint 
rcMlntton  of  March  2,  1906,  until  all  the 
tribal  property  ahall  be  dlitrlbnted  amonf 
tba  Individual  membera,  altboush,  by  the 
acta  of  June  7,  UBT,  Jon*  28,  1898  (30  8Ut 
at  L.  82,  4»B,  chapa.  8.  51T),  and  July  1, 
190S,  tbe  Cberokee  Nation  waa  practically 
binpacllated  from  actlu  aa  trustee,  and  by 
I  es  of  the  latter  act  It  waa  prorlded  tbat 
tbe  tribal  goremment  of  the  Cherokee 
Nation  should  not  eonttnoe  lonser  than 
March  4.  1906. 
«.  Indlana-Bward  to  Cherofcao- 
tribatlOB^-Thg  Saltern  and  Bmtgrant 
Cberokeea  are  only  entitled  to  share  aa  In- 
diTldnala  with  tbe  other  Baatem  Cberokeea 
Id  the  distribution,  through  the  Becretaiy 
•f  the  Interior,  of  the  amoont  awarded  tbe 
Indians  as  due  under  tbe  treatlea  of  May  23, 
1838,  and  Anpiat  8.  1846,  for  the  removal  of 
the  Eastern  Cberokeea  to  tie  Indian  tarrt- 
tory,  by  the  court  of  clalma,  pursaint  to 
the  act  of  July  1,  1902,  I  68,  whidi.  aa  con- 
(truad  IV  the  act  of  March  8,  IBOS,  confers 
Jarladietlon  on  that  court  to  adjadlcate  any 
dalm  "tba  Cherokee  trtba  or  any  band 
thereof,  arlalng  ondar  treatr  rtipulatlona. 
Bay  have  asaliwt  tba  tJnlted  Statea,"  In  a 
■nit  to  wblch  both  tba  Cberokee  Nation  and 
tfe*  Bkatem  ChenAaa*  aball  be  maCIa  partlea, 
■nd  aathorlxea  that  eonrt  to  render  Jodf- 
^tnt  In  favor  o(  tba  rlxbttol  elaimants,  and 
la  datermlna,  as  betwaan  tba  dISanmt  elalm- 


[Noa.  S40,  S4T,  84B.] 

iYg«4d  JimMory  16,  11,  18,  1909.     DtoUad 
April  SO,  1906. 

4  PPBAL8  from  the  Court  of  (Jl^int  to  r»- 
lew  aji  award  to  the  Elaatem  CberokM 
Indians  of  the  amounts  due  from  ths  United 
States  undoT  tatt,tj  stipulations.  Modified 
by  eseludlng  tha  "Old  SetUera"  tToni  the  dla- 
tributlon  of  the  amount  awardud  for  tbe 
nmoTal  of  the  Eaatern  Cherolceee  to  tha 
Indian  territoij,  and,  ■•  ao  modified,  af- 
firmed. 
Boa  sutM  eaae  below,  40  Ct  CL  2E2. 

Statement  bj  Ur.  Chief  Jnatioe  FnllaviS 
Section  68  of  the  act  of  Congreaa  of  Julj? 
1,  1902,  entitled  "An  Act  to  Provide  for  the 
Allotment  of  the  Ludi  of  the  Cherokife  N»- 
tlon,  for  the  DlspoaitloD  of  Town  Sites 
Therein  [Deaoribed],  and  for  Other  Pur- 
poses" (32  Stat.  %t  L.  728,  dup.  1375), 
reada  ■•  followa; 

'Jurisdiction  la  hereby  confarrod  uptm 
the  oourt  of  clafana  to  examine,  oonsider,  and 
a4jndlcat«,  with  a  right  of  appeal  to  the  So' 
preme  Court  of  the  United  States  by  any 
party  in  interest  feeling  agg^iered  at  the 
dedalon  of  the  eonrt  ot  claims,  any  claim 
which  the  Cherokee  tribe,  or  any  band  there- 
of, arising  under  treaty  stipulations,  may 
have  against  the  United  Btates,  upon  whi«lt 
«ult  ahall  ba  Institutad  within  two  yean 
aftar  the  approval  of  this  act;  and  also  to 
examine,  consider,  and  adjudicate  any  dalm 
whldi  the  United  States  may  have  against 
said  tribe,  or  any  band  thereof.  The  InsU- 
tutioB,  proaeontlon,  or  defensu,  as  the  case 
may  be,  on  the  part  of  the  tribe  or  any  I>and, 
of  any  such  suit,  shall  be  through  attorntiys 
employed  and  to  be  oompensated  in  the  man- 
ner prescribed  In  sections  twenty-one  hun- 
dred and  three  to  twenty-one  hundred  and 
six,  both  Inclusive,  of  the  Beviaed  Statutes 
of  tbe  United  States,  the  tribe  acting  through 
Its  principal  chief  tn  the  ranploynient  of  such 
attorney!,  and  the  band  acting  through  a 
oommlttee  recognized  by  the  Secretary  of  the 
Interior.  The  oourt  of  claims  shall  havee 
fall  authority,  by  proper  orders  and«proceas,e 
to  malm  pariJee  to  any  such  suit  all  persona 
whose  preaeuee  In  the  litigation  it  may 
deem  neceaaaiy  or  proper  to  the  final  deter- 
mination of  Uie  matter  In  controvert,  and 
any  such  anlt  shall,  on  motion  of  either  par- 
ty, be  advanced  on  the  dodcet  of  either  of 
said  eonrts  and  be  determined  at  the  ear* 
lieat  praetloable  time," 
rebmaiy  20,  1003,  tin  Cberokee  KaUon 
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tM  »  paUUoi  In  the  Bonrt  of  eUIiiu  addsg 
ivdgaaat  on  ui  aMoant  nadered  hy  8lmS» 
ft  Bander,  pnnroutt  to  tha  traaty  of  Marali 
S,  IBOS  {B7  8Ut  at  L.  HO,  ehkp.  MS),  with 

Uareh  8,  1003,  ui  act  was  approred  en- 
tltlud  "An  Act  Making  ApproprUtiona  for 
tbs  Carr^it  and  Contingent  Expaoses  of  ttie 
Indian  Department  and  for  Fulfilling  Treatj 
Btipulations  with  Various  Indian  Tribes  tor 
the  Piacal  Tear  Ending  Jvina  Thirtieth, 
Nlnateen  Hundred  and  Four,  and  for  Other 
Porposea"  (32  SUt  at  L.  996,  chap.  904), 
oontainlng  the  following  proviBfoiu : 

"Section  sixty-eight  of  the  act  of  Don- 
gTMi  entitlad  'An  Act  to  Provide  for  the 
Allotment  of  tha  Lands  of  the  Cherokw  Ka- 
tion,  for  the  Diapoaitton  of  Town  Bitas 
Therein,  and  for  Other  Purposes,'  a{^rored 
July  lit,  nineteem  hundred  and  two,  shall  b« 
BO  aonatonad  aa  to  give  tha  Ea«t«m  Cheio- 
kae*,  M  flailed,  Inaluding  thoM  in  the  Chero- 
koa  Nation  and  tltoee  irtio  reinained  eait  of 
the  Uiisisaippi  riTsr,  acting  togstlier  or  aa 
two  tiodiea,  aa  they  may  be  adriaat^  tha  ita- 
tna  of  a  band  or  hands,  as  the  oaae  may  he, 
for  all  the  purpoaea  of  said  laetion:  Pro- 
Tldad,  That  tha  prosaoution  of  nich  aolt  on 
the  part  of  the  Baatam  CharolcMa  shall  ba 
Idiroiigh  attorneys  unployed  by  their  proper 
authorities,  their  oompensation  for  axpanaea 
and  aerrioes  rendered  in  relation  to  aneh 
elalm  to  ba  fixed  by  tha  ooort  of  elalma  up- 
on the  termination  of  sueh  suit;  and  said 
awition  shall  bo  further  so  oonstxuBd  aa  to 
require  that  both  the  Cherokee  Nation  and 
aaid  Eastern  Cherbkaea,  to  called,  ahall  be 
made  parties  to  any  suit  which  may  ba  in- 
aUtut«d  against  the  Unititd  States  under 
aald  taction  upon  the  claim  mentioned  in 
House  of  Representative*'  Executive  Docn- 
Jment  Numbered  Three  Hundred  and  Nine  of 
J'tha  aeeond  session  of  tha'Fifty-ieventh  Con- 
greaa;  and  if  aaid  claim  shall  be  aujitainad 
in  whole  or  in  part,  the  oourt  of  elaimt,  sub- 
ject to  the  right  of  appeal  named  in  eaia 
MoUtm,  shall  be  authorized  to  render  a  Judg- 
ment In  favor  of  the  rightful  claimant,  and 
also  to  determine,  aa  twtween  the  diffemnt 
claimants,  to  whom  the  judgment  so  ren- 
dered equitably  belongs,  either  wholly  or  in 
part,  and  ahall  be  required  to  determine 
whether,  for  tha  purpose  of  partldpaUng  In 
aaid  claim,  the  Cherokee  Indians  who  re- 
mutivit  east  of  tbe  Missiaaippl  river  oonatj- 
tate  a  part  of  the  Cherokee  Nation  or  of 
the  Eastern  Cherokee*,  so  ealled,  aa  the  aaae 
maybe." 

The  dalm  mentioned  In  aaid  H.  R.  Ex. 
Doe.  No.  309,  07th  Oong.,  Sd  sett.,  la  therein 
.  lafarrad  to  aj  "the  award  rendered  under 
the    Cherokee    agreement    of   December'  19^ 


ISSI,  ratified  by  act  tf  Congnaaa  ^iproved 
Maroh  8,  IBSS." 

March  14,  1903,  a  petition  waa  fUed  on 
behalf  of  all  the  Eaatem  Cberokees,  both 
west  and  east  of  tiie  Miaaltaippi  river,  al- 
leging in  substance  that  there  waa  due  to  tha 
Eastern  Churokeea,  up<Mi  the  account  of 
eiade  k  Bender,  the  sum  of  91,111,264.70, 
with  interest  from  June  12,  1836,  aa  as 
award  against  the  United  States  or,  if  the 
oourt  abould  not  hold  said  account  as  an 
award,  the  sum  of  (1,761,447.27,  with  inter- 
est at  G  per  cent  from  the  same  date,  to- 
gether with  interest  on  the  income  annually 
accruing,  at  the  rate  of  6  per  cent  per  an- 
num until  paid,  by  virtue  of  the  treatiua  of 
1S28  (7  Stat,  at  L.  318)  and  the  treaty  trf 
1836-183S,  oommonly  known  as  the  "treaty 
of  New  Echota."  [7  Stat  at  L.  478.}  But 
at  the  trial  of  the  case  no  eontuition  waa 
made  for  this  larger  amount- 
March  20,  1S03,  a  petition  waa  filed  on  be- 
half of  certain  Eastern  Oherokeea,  living  east 
of  the  Mseissippi,  amended  September  8, 
1903,  when  petitioners  took  the  titie  of  the 
Eaatem  and  Emigrant  Cherokees,  asserting 
thuir  claim  to  a  pro  rata  share  of — 

"That  portion  of  the  removal  and  anhsla- 
tenoa  fund  improperly  taken  by  the  United^ 
Statee  from  the  five-million  fund  on  aeoountw 
of  removal  of  Eaat«m  Cberokees,  as  fouoMj* 
the  ^purt  accountants,  Messrs.  Slade  4 
Bender,  A'pril  28,  1B94,  the  aaid  flve-milUon 
fund  being  an  interest-bearing  fund  in  the 
handa  of  tha  United  States,  aa  truatee,  and 
represunting  tha  mone^  paid  by  the  govern- 
ment to  the  Eastern  Chertriiees  for  the  aal* 
of  their  lands  in  North  Carolina,  Oeorgia, 
and  Tenneaaee,  or  eaat  of  the  UissisaippI 
river,  aa  set  forth  In  article  1st  of  the  trea^ 
of  New  Bchota,  in  north  Georgia,  on  Mareh 
14,  1835,  and  articles  S  and  3  of  the  supple- 
mental treaty  proolaimed  May  23,  1830  [7 
Stat,  at  L.  466],  thia  sum  so  misapplied 
amounting,  In  accordance  with  aaid  account- 
ing, to  «1,1 11,284.70,  with  Interest  at  S  per 
cent  per  annum  from  the  date  of  said  wron^ 
ful  taking,  June  12,  1S3B,  to  date." 

The  three  petitions  were  oonsolldated  end 
heard  aa  one  case,  and  although  in  effect  the 
proceedinga  were  in  equl^,  findings  of  faet 
and  oonolusions  of  law  were  filed. 
Among  the  facts  found  were  theaai 

rSTIL 

By  I  14  of  the  art  of  Oongreaa  eatitlad 
"An  Aot  IbUng  Appropriationa  for  the 
Carrsftt  and  Gontingant  Bxpraaaa  of  the  In- 
dian Department,  and  tot  Pulfilllng  Tnttf 
Stlpulationa  witii  Various  Indian  Tribes  for 
the  Tear  Ending  June  80,  1690,  and  for 
Other' Purpoaea,"  approved  Mareh  2,   l88t 
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<tS  Stkt  at  L.  lOM,  di^  412),  th«  PrwI- 
4ent  «u  Mithoriied  to  appoint  thrM  eom- 
miuionen  to  nugotiBito  with  tlie  Indiui 
taibsa  owning  or  elwinfaig  lajida  iTing  w«*t 
«f  the  9Sth  degree  of  loDgitnde  in  the  Indian 
territory  for  the  eeaiion  to  the  XTnltod 
States  ol  all  their  tiUe,  claim,  or  intonwt  of 
tniy  kind  or  character  in  and  to  taid  landa, 
and  he  did  appoint  I>avid  H.  Jerome,  Alfred 
H.  Wilson,  and  Warren  G.  Sayra  auoh  eom- 
miasionen. 

B7  Tirtue  of  the  Buthoritf  oontalned  in  an 
act  of  the  Chun^ee  national  council,  ap- 
prored  Norember  IB,  1801,  Ellaa  C.  Bondi- 
not,  Joseph  A.  Boales,  Boaeh  Young,  Wil- 
liam Triplett,  Thomai  Smith,  JoMph  Small- 
wood,  and  Qeorge  Downing  were  ivlj  ap- 
pointed commiMloneri — 
S  '^o  meat  and  enter  Into  nogotiattona  with 
^Utt  above-named  ■eommiaeion,  appointed  bj 
the  Prealdeut  of  the  United  Btotei,  for  tlio 
eeesion  of  the  lands  of  the  Churokee  Nation 
west  of  the  96tb  degree  of  west  longitude, 
and  for  the  final  adjustment  of  all  queatima 
of  interest  between  thu  Dnlted  Stotea  and 
the  Cherokee  Nation  which  are  now  unaet- 
tted." 

Bj  said  act  of  CongreM  It  wM  made  the 
duty  of  said  eommleeionare  appointed  by  the 
IPrMident  to  rqiort  all  agreemoito  nanlting 
fmn  mdi  negotiatiooi  to  the  Preddent,  to 
be  bj  him  reported  to  the  Ooi^Teaa  at  its 
next  aetaion,  and  I7  the  act  of  the  Cheroke* 
eonndl  n  was  made  the  dn^  of  tlw  eom- 
mlssionern,  on  the  part  of  the  CAerokee  Na- 
tion, to  report  all  thdr  prooeedlngi  in  full 
to  the  national  conncil  for  Ito  appnral  and 
Tatifieation.  Bz.  Doo.  S6,  S2d  Cong.,  lat 
•eu.,  17. 

At  the  outsat  of  the  negotiations  fautween 
laid  eommlealoners  for  the  purchase  and  aala 
of  said  lands,  whish  were  known  as  the 
"Cherokee  Outlet,"  ttie  oommlssloners  on 
the  part  of  th»  Cherokee  Nation  renewed 
tbeir  claims  and  oontentlona  with  respect  to 
the  balances  allied  to  be  due  to  them  un- 
der i-arious  treaties,  and  particularly  tfaetr 
eontention  that  the  so  called  treat;  fund  had 
been  improperly  charged  with  the  expense 
of  the  removal  of  the  Eastern  Cherokeea  to 
the  Indian  territory,  and  demanded  as  "a 
eon'tition  precedent  to  any  agreement  for 
the  esle  of  the  land"  that  some  adjustment 
of  such  eontentions  should  be  made. 

On  the  19tb  of  Decemhur,  1891,  altar  pro- 
longed negotiations,  the  commissioners  above 
named  entered  into  articles  of  agreemtnt,  by 
article  1  of  which  it  was  agreud  that— 

"The  Cherokee  Nation,  by  act  duly  passed, 
shall  cede  and  relinquish  all  it*  titles  dafini 
and  Interest  of  every  kind  and  character  In 
and  to  tiiat  part  of  the  Indian  tAnitory 
bonnddd  on  the  weat  bg  the  one  hnndradUi 


(100*)  dflgrea  of  weat  bngltnde^  en  the 
north  by  the  state  of  Kantiaa.  on  tb*  enat 
by  the  ninety-sixth  (06*)  degree  weat  longi- 
tude, and  on  the  south  by  the  Creek  Na- 
tion, the  territory  of  CHdahoma,  and  the 
Cheyenne  and  Arapahoe  Teearration  created, 
or  defined  by  Exeeutin  order,  dated  Angoste 
10,  ISeO,  the  traet  of  land'embrarad  within** 
the  above  boundariei  eontaining  eight  mil- 
lion, one  hundred  and  for^fonr  thousand, 
six  hundred  and  elgfa^-two  and  ninety-one 
om-hundredths    (8,141,882.91)    acres,   more 

By  artiela  2  that— 

"For  and  in  oonsideration  of  the  above 
cession  and  relinquishment  the  United 
States  agrees:" 

First  That  it  will  remove  from  the 
limits  of  the  Cherokee  Nation  as  Irtiflpntinrs 
certain  described  peiaons. 

Second.  That  a  eertain  article  of  the  an- 
tecedent treaty  of  July,  18M  [14  Stat  at 
L.  7991,  should  be  abrogated  and  held  for 
naught 

Third.  That  the  Judldal  tribunals  of  Uw 
Cherokee  Nation  ebould  have  axelnsivo  Jn- 
rladietlon  In  certain  cases. 

Fourth.    That— 

•Tht  Ihiited  States  shall,  without  delay, 
rtndn  to  the  CAtandna  Nation,  through  any 
agtat  appointed  by  authority  of  the  national 
eotmeil,  »  eomplete  aeeount  of  mont^a  due 
the  ChndEte  Nation  under  any  of  the  trw- 
tlM  imtifled  in  tlie  yean  1817,  1819,  1S2II,* 
1828,  1830-1830,  1840,  1888.  and  1888  [7 
Stat  at  li.  158,  106,  228,  311,  478;  9  Stot 
at  L.  871;  14  Stat  at  L.  799;  and  IS  Stat 
at  L.  727],  and  any  taws  passed  by  the  Con- 
gisM  of  the  United  States  for  the  purpose  of 
carrying  said  tiwitleB,  or  aaj  of  th«n,  into 
effet^i  and  upon  tudi  aooounting,  should 
the  Cherokee  Nation,  by  ito  national  eoandl, 
oonolud*  and  determine  that  snah  account- 
ing is  incorreot  or  unjust  then  the  Chero- 
fckM  Nation  shaU  have  the  right  within 
twelve  months,  to  enter  suit  against  the 
United  States  in  the  court  of  elaimi,  with 
the  right  of  appeal  to  the  Suprone  Court  of 
the  United  States  by  either  par^,  for  any 
alluged  or  dedared  amount  of  money  prom- 
ised but  withheld  hj  the  United  SUtes  from 
the  Cherokee  Nation,  under  any  of  said  trea- 
ties or  laws,  which  may  be  claimed  to  be 
omitted  from,  or  improperly  or  unjustly  or 
illegally  adjuehtd  In,  said  aeoonnting;  and 
the  Oottgrees  of  the  United  StatM  shall,  at 
ito  next  session  after  such  case  shall  be  final- 
ly dedded  and  eertlfled  to  Oongreee  aoeord- 


*No  saeh  tria^  appears  (a  bare  bsMi  made 
In  this  r«sr.  The  treaty  Intended  was  doabt- 
1*H  the  one  DWde  October  24,  18M  (T  Stat, 
at  L.  228),  and  net  preelalmed  until  liar  17, 
1834.— B& 
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^ing  to  Uw,  Appropriate  »  ndBdeiit  ram  «f 
e  moDUy  to  paj  suoli  Judgment  to  tho  Ctioiv- 
•  k«e  Natioii,  ilioiild  judgment  b«*r«nderBd  In 
har  favor;  or,  if  it  shall  be  found  upon  Bueh 
accounting  that  any  aum  of  mon^  baa  been 
■o  wltbheld,  the  amount  shall  be  duly  ap- 
propriated bj  Congress,  payable  to  tlw 
Cherokee  Nation,  upon  Uie  order  of  its  na- 
tional council,  incb  appropriation  to  be 
made  b;  Congress,  if  then  In  seasion,  and  if 
not,  tlian  at  the  Besaion  inunediateljr  follow- 
ing  such  accounting." 

Fifth.  That  curtain  eitixena  of  the  Chero- 
kee Nation,  should  have  the  right  to  select 
lands  as  homesteads  under  eertaln  eondl- 
tions;  and 

Sixth.  In  addition  to  aH  of  the  for^^Ing 
numerated  considerations  for  the  eession 
and  rvilinquishment  of  title  to  the  described 
lands,  tbe  United  States  eball  paj  to  tlie 
Clierokee  Nation,  at  such  times  and  in  aucb 
manner  ae  the  Cherokee  national  council 
ahall  detormlne,  the  mm  of  $8,606,736.12  in 
ttceus  of  the  sum  of  tT28,3S9.46,  the  aggre- 
gate of  amounts  heretofore  appropriated  by 
Oongteia  and  charged  against  tbe  lands  of 
tiie  Cherokeee  west  of  the  Arkansas  river. 

Said  articles  of  agreument  were  aooepted, 
nitifled,  and  confirmed  on  the  part  of  the 
Cherokee  Nation  by  an  act  of  the  national 
ooundl  approved  January  4,  1892,  and  were 
also  accepted,  ratified,  and  oonfirmed  on  the 
part  of  tbu  United  States  by  act  of  Congress 
of  March  3,  1S93  (27  Stot  at  L.  MO,  chap. 

Mor  to  the  aoeeptanoa  and  ratlBeation  of 
Mid  agreement  on  the  part  of  the  Dnited 
Stotei,  as  aforesaid,  the  commissioners  on 
behalf  of  tbe  United  SUtes,  as  required  by 
the  law  under  wbidi  they  were  appointed, 
liad  reported  to  the  Preeident  the  making 
of  the  artleles  of  agreement  aforesaid,  and 
by  way  of  explanation  aaid; 

"As  to  the  condition*  of  the  ngreemsnt,  be- 
■Idea  the  relinquishment  of  title  upon  tbe 
ate  part  and  the  payment  of  a  price  in 
money  on  the  other,  it  is  necussary  to  state 
that  the  settlement  of  the  matters  oontained 
in  such  conditions  were  made  ■  condition 
precedent  to  any  agreiiment  for  the  sale  of 
the  land. 

"The  BccounUng  provided  for  In  tbe  fourth 

Minbdivisicm  of  article  S  of  the  agreement  la 

■  Inserted  and  agreed  to,  becauMs'the  Chero- 

kees  are  oompelled  to  aooept  the  conatmo- 

Oaa  of  tbe  treaties  made  by  the  exiMiative 

and  administrative  branchee  of  the  govern- 

"Whatever  that  oonstruetion  is,  the  Indian 
must  abide  by.  There  is  no  appual  except 
to  Congress.  Without  going  specifically  in- 
to details,  the  Cberokees  claim  t^at  upon  a 
Jtut  aeoounting  upon  a  proper  eonstruotion 


of  tbe  treaties  named,  a  large  sum  of  moneiy, 
principal  and  intenaet.  will  be  found  dn» 
them.  They  also  desire  to  Include  lands  as 
well  as  money,  but  they  were  induced  to 
eliminate  lands'  from  the  provision.  With 
tbat  eliminated,  the  provision  was  agreed  to, 
aa  set  ont.  The  government  has  made  tbe 
accounting,  bas  kept  tbe  books,  has  crai- 
strued  tbe  treaties.  If  that  has  been  done 
propirly,  no  harm  can  eome  from  restating 
the  aooonnt.  If  it  has  not  been  done  prop- 
erly, no  possible  reason  can  exist  why  the 
error  should  not  be  oorreotcd."  Ben.  Ex. 
Doo.  BS,  S2d  Cong.,  lit  sesa.,  pp.  11,  12. 

Gen.  Thomas  J.  Morgan,  Commissitmer  rf 
Indian  AJTairs,  in  his  report  to  thu  Seero- 
tary  of  the  Interior  on  February  6,  IB92, 
made  the  following  explanatioit  and  com- 
ment on  the  4th  section  of  article  2,  to  witt 

"The  4th  section  of  article  2  provides  for 
an  accounting  between  the  United  States 
and  the  Cherokee  Nation.  The  work  neees- 
aaiy  to  render  this  account  wOl  be  very 
heavy,  and  muoh  time  will  be  neoussary  to 
properly  prepare  the  same.  On  this  pro- 
vision of  the  agreement  the  oommlssloners 
say: 

"  'The  government  has  made  the  aooonnt 
lug,  has  kept  tbe  books,  has  oonstrued  the 
treaties.  If  this  bss  been  done  properly,  no 
harm  eaa  come  from  restating  tbe  account. 
If  it  has  not  been  donu  properly,  no  poesible 
reason  oau  exist  why  the  error  should  not 
be  corrected.  It  creates  no  new  obligations 
against  the  pavemment,  but  only  provides 
for  legal  dlBcbarge  of  thu  old  ones.' 

"Tbla  seems  to  me  to  be  a  reaaonable  view 
to  take  of  thia  provision,  and  I  do  not  see 
that  any  valid  objection  could  be  advanced, 
against  It.  S 

*  "In  your  referenod  of  the  matter  to  this* 
office  you  said ; 

"  'Particular  attention  is  colled  to  |  4  of 
article  2  of  tbe  agreement,  with  request  for 
a  full  report  as  to  what  may  be  the  stoto 
of  tlie  acoount  between  the  United  States 
and  the  Cberidcees,  if  practicable,  within  a 
reasonable  time;  if  not,  your  general  eon- 
elusions.' 

"In  reply  to  this  Indorsement  I  have  the 
honor  to  say  t^at  if  this  section  is  construed 
to  nsqulre  the  United  Btetes  to  stoto  an  oe- 
coimt  of  moneys  stipulated  to  be  paid  to  the 
C3ierokee  Nation  under  the  treaties  there- 
in specified  and  under  the  varioua  apprapria- 
tion  acte  to  carry  the  somii  into  effect,  this 
aooount  oould  be  prepared  by  this  office  with- 
in a  resflonahle  time,  say  about  two  montb*. 
If,  on  the  other  hand,  it  be  construed  to  r» 
quire  a  detailed  statement  of  all  thu  moneys 
received  and  diabursemente  made  by  the 
United  Stetes  of  the  Cherokee  funds  undar 
said  treaties  and  acto  of  Congreas,  whieb 
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Mhus  to  BM  to  b«  tha  Intontton  of  the  pftr> 
tiM  nmotlatfng  tlra  agrwnieiit,  it  would  r«- 
qnira  tfa«  MTTiMS  of  an  mpert  BOioimtMit, 
with  BHlBtauta,  probabI;r  twain  montliB  or 
mora  to  revisw  and  oop^r  tfaa  Chon)k«e  aa- 
eount*  And  recorda  running  budc  noarly  a 
mntury.  In  order  to  prepare  a  itAtement  of 
this  kind  it  would  'require  an  a^nopriation 
bj  CongiMB  of  tlie  Bum  of  at  least  (6,000  to 
paj  for  the  services  of  an  expert  aeoountant, 
ftsd  in  the  draft  of  a  bill  for  th»  ratifleation 
of  the  •greement  herewith  incloead,  I  hare 
prorided  for  the  appropriation  of  that  snin, 
or  BO  much  thereof  aa  maj  be  neceiaarr  for 
that  purpose."  Senaia  Ex.  Doe.  No.  56,  S2d 
Cook.,  1st  (ess.,  p.  S. 

This  report  of  tha  CommlsBiotiar  wu,  on 
«r  sbont  Febrnary  8,  ISftS,  referred  ly  the 
8eet«tai7  of  the  Interior  to  the  Aaaistant 
Attorney  Qonral  (or  the  Interior  Depart- 
ment "for  hiB  eonsideration  and  report  upon 
the  kgalily  of  the  oontraot,  the  Buffldenc7 
of  the  proposed  bill,  and  his  riewB  npon  the 
^qnaationB  of  law  relating  to  the  anbjeet," 
T<and  on  or  about  Febniarr  2S,  1SS2,  said 
•  oflioer  reported  thereon,  aa  appeara'in  said 
Benate  BxecutiTe  Doonment  se,  Fiftf-aae- 
ond  CongreM,  flret  session,  aayfng,  among 
other  things; 

Tha  report  and  agreement  were  referred 
to  the  Conunissfoner  of  Indian  Affairs,  who, 
under  dato  of  February  S,  1SS2,  reported 
favorably  on  the  agreement,  and  transmitted 
with  his  report  the 'draft  of  a  UU  to  be 
mbmitted  to  Congreee  to  ratify  and  carry 
oat  the  provisions  thereof.  .  .  .  The 
agreement  oontalns  two  articlee.  The  Drat 
relates  to  the  oeaslon  and  thu  seeond  to  the 
eonsideration  therefor.    ,    .    . 

"The  conBiderations  for  Baid  eeBaion,  as 
oontained  in  article  2,  are  set  forU  under 
■ix  Bobdivisions.    .    .    , 

"The  fourth  and  next  provision  of  article 
C  of  thu  agreement  requiree  the  United 
States  to  render  to  the  Cherokee  Nation  a 
complete  accounting  of  all  money  agreed  to 
be  paid  to  the  Indians,  or  which  they  may  be 
entitled  to  und'itr  any  treaty  at  aot  of  Con- 
grsBfl  since  1817.  And,  tf  said  aeoounUng 
ia  Batisfactory,  Oongreaa  shall  make  the 
Deeessary  appropriation  to  pay  the  same. 
But  if  the  accounting  ia  not  satisfaetory, 
then  the  Cherokees  to  have  thu  right  to  in- 
■Utmto  suit  in  the  eourt  of  claims  against 
tha  United  States  for  the  elaimed  amount, 
and  Congress  is  to  make  the  neeessary  ap- 
propriation to  pay  the  judgment.  If  any, 
raoovered. 

"I  see  nothing  in  the  atipulatioiu  herein 
to  eomment  upon.  It  seems  right  and  pro- 
motive of  good  feeling  that  there  dioold  be 
ft  lull  and  final  settlement  of  all  claims  and 
accounts  of  these  Indians  againat  the  United 
26  a  0-48. 


BUtea,  and  I  think  tha  terms  of  a«rMan«at 
are  anffleienUy  dear  to  secnre  such  aeeonnt* 
ing. 

"The  Commissioner  of  Indian  Affaire  asks 
for  a  spudal  appropriation  of  9S,O0O  to  en* 
able  him  to  make  the  accounting," 

All  of  toesc  reporto  were  before  the  Con- 
gress when  it  accepted  and  ratified  said  ar- 
ticles of  agreement  by  act  of  March  3,  I8S3 
[27  SUt  at  L.  041,  chap.  200],  in  the  fol- 
lowing language,  to  wit: 

"Which  said  agreement  is  fully  set  forth 
In  the  message  of  the  President  of  the  Unit 
ed  Btataa,  oommunieating  the  aamd  to  Con- 
gress, know^  aa  Executive  Document  No.^ 
6S  of  the  first  seasion  of  the  Fifty-seoond^ 
Congress,  the  lands  referred'to  being  com-* 
monly  known  and  called  the  'Cherokee  Out- 
let;' and  said  agreement  is  hereby  ratified 
by  the  Congress  of  the  United  Btatea,  snb- 
ject,  however,  to  the  Constitntiou  and  laws 
of  the  Unitud  Btotes  and  the  acta  of  C<m- 
greas  that  have  been  or  may  be  passed  regu- 
lating trade  and  Intercourse  with  the  Indi- 
ans, and  anbjeat  alao  to  certain  amendmento 
thereto,  aa  follows  i  .  .  .  [AnmndmenU 
not  important  here.]     ... 

"And  the  provisions  of  said  agreements 
•o  amended  ehall  be  fully  performed  and 
carried  out  on  the  part  of  the  United  Btotes; 
Prottided  that  the  money  hereby  appropri- 
ated shall  be  Immediat«ly  available,  and  the 
remaining  sura  of  eight  million,  three  hun- 
dred thousand  dollars,  or  bo  mneh  thereof 
aa  is  required  to  carry  out  the  provisiona 
of  said  agreement  aa  amended  and  accord- 
ing to  this  set,  to  be  payable  in  five  equal 
annnal  instolmenta,  eommeneing  on  the 
fourth  day  of  Mardi,  eighteen  hundred  and 
ninety-fire,  and  ending  on  the  fourth  day  of 
March,  eighbMn  hundred  and  ninety-nine, 
said  deferred  payments  to  bear  interest  at 
the  rato  of  four  per  eentum  per  annum,  to 
be  paid  annually,  and  the  amount  required 
for  the  paynnmt  of  interest  aa  aforeaaid  ia 
hereby  appropriated;     .    .    . 

"nie  aoceptajiee  by  the  Cherokee  NaUon 
of  Indians  of  any  of  the  money  appropriated 
•a  herein  set  forth  shall  be  conaid^ired  and 
taken  and  ahall  operate  as  a  ratification  by 
said  Cherokee  Nation  of  Indians  of  said 
agreement,  sa  It  Ib  hereby  proposed  to  be 
amended,  and  as  a  full  and  oompleto  leiin- 
qnishment  and  extinguishment  of  all  their 
titles    claim,    and   interest    in    and  to    said 

"And  said  lands,  except  tfae  portion  to  be 
allotted  aa  provided  In  said  agreement,  shall, 
npon  the  payment  of  the  sum  of  two  hun- 
dred and  ninety-five  thousand,  seven  hun- 
dred and  thirty-six  dollara,  herein  appropri- 
ated, to  be  Immediately  paid,  beoom^  anA 
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b«  taken  to  b«,  uid  bvatad  u,  »  put  ol  tlta 


B7  uUd  Mt  of  Ibrch  S,  IMS,  ntitying 
■^d  agreein«iit  for  the  purchase  of  the 
*HAerokee  Oatl^"  tho  CoogreM  alao  pro- 
vided M  follow! : 

"The  aum  of  five  thouaaDd  dollan,  or  no 
much  thereof  oa  ma;  be  neceoa&rj,  the  nine 
to  be  immedUtel;  wraJleble,  le  hereby  ap- 
propriated, out  ot  any  money  in  the  treas- 
my  not  otherwiie  appropriated,  to  snabls 
the  CommlBiioner  of  Indian  Affain,  under 
the  direction  of  the  Becretftry  ol  the  In- 
terior, to  employ  such  expert  peT»on  or 
peraons  to  properly  render  a  oomplete  ae- 
oount  to  the  Cherokee  Nation  of  months  due 
•aid  nation,  aa  required  in  the  fourtlt  eub- 
diviaion  of  artiele  Z  ot  laid  agreement." 

Thereafter  Jamea  A.  Slade  and  Joeeph 
T.  Bender  were  employed  as  experts  under 
the  proriuona  <tf  taid  Mction  of  aald  act, 
and  tliey  made  and  rendered  an  aoeount  pnr- 
■uant  to  the  provieioua  of  paragraph  i  of 
article  2  of  the  articlea  of  agreemunt  of 
Deeemhor  19,  1801,  as  ratified  and  affirmed 
by  said  act  of  March  3,  1893.  Said  aoeount 
WB8,  by  the  Saeretaiy  of  the  Interior,  re- 
ferred to  tha  Commiaaioner  ot  Indian  Af- 
faire for  examinaticm  and  report,  and  the 
•ame  having  been  examined  and  approved  I7 
•aid  Commiaaioner,  was  by  the  latter  ro- 
tonied  to  the  Beentary  ot  the  Interior,  who 
transmitted  the  same  to  the  Oierokee  N«- 
ti«i  by  delivering  a  oopy  thereof  to  B.  F. 
Wyley,  ita  properly  constituted  agent  for 
nceiving  the  aame,  and  aaid  aeoonnt  ao 
made,  rendered,  and  transmitted,  was  ao> 
eepted  by  the  Cherokee  Nation  by  an  aet  ot 
ite  national  council  approved  December  1, 
1804,  and  no  aoit  vaa  th«reafUr  brought  by 
tbn  Clierokee  Nation,  againat  the  United 
Statea,  charging  that  said  aeeount  was  ia 
anywise  incorrect  or  unjust,  but,  on  the  con- 
trary, the  principal  i^ief  of  the  Cherokee 
Nation,  aa  required  by  the  act  of  ita  na- 
tional council  above  referred  to,  did  notify 
the  Secretat;  of  the  Interior  of  the  accept- 
ance by  aatd  nation  of  aaid  account  aa  eo 
stated  by  UeSBrs.  Slade  and  Bender,  and  did 
^requeat  aaid  Secretary  of  the  Interior  to 
^  notify  the  Congress  of  the  United  States  of 
*  such  aooaptance,  and  on  the  Ttb  of  January, 
189S,  the  Secretary  of  the  Interior  reported 
the  entire  matter  to  the  Congress  in  the  fol- 
lowing words: 

"Sir:  I  have  the  honor  to  herewith  tran^ 
Bilt,  in  complianoi  with  the  prorislons  of  tta 
third  subdivision  of  article  fi  ot  the  agree- 


ment made  Deoonber  10,  1891,  with  Oe 
Cberakee  Indiana,  ratified  by  the  aet  of  Con- 
gress ai^roved  Ibreh  8,  1893  (27  Stat 
at  L.  043,  ehap.  200),  a  eertifi^  copy  of  'a 
oomplete  account  of  moneys  due  the  Cher- 
okee Nation  under  any  of  the  treaties  made 
in  the  yasTB  1817,  1810,  1825,  1833,  183S, 
1836,  1846,  1888,  and  1868  [7  SUt.  at  L. 
166,  lOS,  SSB,  414,  478 ;  0  Stat,  at  L.  871 ;  14 
Stat  at  L.  700;  and  10  Stat,  at  L.  7S7], 
and  any  laws  pasaed  by  the  Congress  of  Uie 
United  States  for  the  purpose  of  carrying 
•aid  treaties,  or  any  of  them,  Into  effect,' 
prepared  in  aoeordanee  wiUi  the  provisions 
01  the  aaid  act  of  Bfarch  S,  1803,  tc«ethar 
with  a  certified  eopy  of  an  act  of  Cher<A«e 
national  eoundl,  accepting  sneh  accounting; 
"The  Speaker  of  the  House  of  Repieeenta- 
tives."    House  Ks.  Doc  No.  ISI,  Ud  Oong, 
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nie  report  and  aeoountlng  made  hj  aaid 
Jamea  A.  Blade  and  Joseph  T.  Bender,  n- 
tarred  to  In  the  foregoing  finding,  is  in  the 
words  and  flgntes  which  appear  in  House 
Executive  Doooment  182,  Fifty-third  Oon- 
greea,  third  aeasion.  "Hk  eonelusion  thereof 
is  as  follows : 

"^ke  foregoing  statement  oovers,  it  is  be- 
lieved, every  point  at  Issue  which  oan  be 
raised  under  tlw  treaties  described  in  the 
articlea  of  agreement  [a  number  ot  demands 
made  by  the  Cherokee  Nation  were  disal- 
lowed], and  the  reenlt  of  the  findii^  la  ■nk' 
mitted  in  the  following  schedule: 


contalnlni    l.TOO    acres,    at 

I1.SB   pet  acre,  to  be  added 

to     the     principal     ot     Ute 

"acbool"    fiiDd    12428  ■ 

(With   Interest   from   FAraary 

S7,    1810,    to    data    ot  pay 

m«nt) 
■Undar  treaty  of  ISSE : 

AmcBiit   paid  for    removal    of 

Eutcni    Cberoken     to    the 

Indian    territory.   Improperly 

cbsrsed  to  treaty  fond 1,111.284  1 

(With   Inureat  trom  Jane   12, 

1838,    to   data   of  payment.) 
Under  treaty  ot  1806; 

Amount     received     by    receiver 

ot    pnlillc   money  a    at    Inde- 


credited   t 
(With  Interest  from  January  1. 
1ST<,   to  date   ot  paymenLl 
Under  act  ot  Conmaa.  Uarcli  i, 
189S: 
Interest  on    116,000    of    Choe- 
taw  fimda  applied  In  ISOa  ta 
raliaf  of  Indigent  Cherokee^ 
aald  tntereat  bclnx  Improper- 
ly eiurged  to  Cherokee  oa* 
tlenal   tmid    M,40a  I 


oy  Google 


UHITED  BZAHS  ▼.  CHKBOKKI  SiXttSS. 


Wia  iBtuwt  b«B  Jntr  1. 
189S,  to  Alt*  at  nrtonttm 
ot  tiM  principal  e<  the  Cber> 
okM  fimd^  held  In  Imat  in 
lln  o<  tnfMtiMntB. 

■^ashiiiKtoa,  D.  0.,  April  2»,  19U. 

"(Signed) 

Ju.   A.   SUda, 
Job,   T.    Bandv." 

XZL 

lb  KTrirlng  kt  the  item  of  «1,111^S4.TO, 
the  aceonntanta,  among  other  tabnlatlona, 
mad«  the  following  etatement  of  the  aocoontt 

"FIgnnng  upon  the  baaia  stated  in  the  Vth 
artiola  of  the  treaty  of  184S,  and  following 
the  Andltor'a  and  Caniptroll«r'i  figuTca  in 
the  aoooimting  of  Deoember  8,  184S,  and 
dlminatlng  fTom  the  charges  made  agsiiut 
the  total  fund  of  t6,S47,(M7  the  ooum  of 
pftymanta  ant  the  amounta  •ppTopria.ted  by 
tlie  United  States  for  that  purpose,  the  tme 
etstemant  of  the  aeeonut  Is  as  loOmni 


Wm  ImpiOTelBaBta    |1,S40.ST3  ZT 

For    tames     15»J1T2  18 

For  epollatloDS    2M,SM  OS 

For  ramoral  and  tobiUtetie*, 
balnf  the  amoont  actoally 
prarlOcd  and  expended  toi 
than  purpons,  and  omiImU 
lac  of  the  fallowinc  Items: 

I    t88H,10B  SI  1    iwjL ,„  „ 
)  l.(MT.«7  00  (    *••""•"'  " 
Per  debt*  and   clatmB  npon  the 

ClMKikee  Nation    101,S48  Bl 

Vpet    the    additional    qnantttj    «( 

S     land  ceded  to  the  nation 000,000  00 

*  For  amaant  lOTcated  aa  tha  Kin- 

■ral  fand  of  the  ssUon B00,8M  00 

For  (obalstenee  fnrnlihed  after 
oxptrstloD  of  one  rear,  nnder 
acreement  that  It  ihonld  be 
•barged    to   tteetj   rand 173,810  4T 

4,e2I.TS0  IT 
For  lands  and  poanMlona  .,..,.  0,000,000  DO 

For  apollatloni    !te4,S84  0» 

Balanee    of    |600,000    applicable 

to   ramoral    I  US,  100  01 

Appropriation  of  Jnoe  12,  1888..  1,047,007  00 

«.«47,0OT  00 
Fnm   whleb    dednet   ehariee    as 
sboTe    4,O3I,TG0  IT 


eopfls    3.020,810  88 

Deduct     smoont     aetnallr     dis- 
-trnmted  as  slrsadj  ezplalMd..     •14.020  II 

Balance  due    l,lll;U4  TO 

The  stun  of  ^14,026.18  aetnally  dlstrtb- 
«ted  to  the  EaMbun  Cherokeea  in  18SZ,  ont 
9t  the  ahoTC  balanes  of  ti/aMfllO.M,  wao 
appropriated  m  (oIIowbi 


oaeUo,  nndar  article  0,  1S40, 

In   the    aeport   of   the   Aadltor 

and    ComiitroIIsr   of   December 

8,  1840    |63T,«08  90 

Hrroneons    darge    corrected    bj 

act  of  Februarr   37,    1881    [« 

Btat  at  h.  870,  cbap.  12]    ....        »d;9M  4S 
■rroneoos    charge    accosnt    mb- 

slstance,  eerreete^  bs  Congreaa, 

~  '         80,     1880,     [0    But. 

ebap.  Bl] 186,101  20 


014,036  IS 


This  amotoit  of  $B14,026.1S  was  dlatribut- 
ed  eolelj'  to  14^098  Eaatum  Cherokees  in  the 
West  and  2,138  Eaatam  Oherokees  who  rs- 
mained  Bast. 

Interest  on  the  above  stun  of  tS14,0Z6.tS 
at  S  per  oent  from  June  18,  1818,  was  also 
appropriated  bj  Congr«H  and  distributed 
par  oopits  to  aaid  Eastern  Cherdceee  in  tlw 
same  psTment.  The  balanoe  to  be  distrib- 
uted per  capita  aooordlng  to  the  above  re- 
port and  which  was  not  distribnbid,  to  wit, 
11,111,284.70,  U  the  sum  of  which  the  East- 
era  Cherokeea  oomplaln  thej  were  deprived 
in  the  settlement  of  18B2;  that  iriiile  the^i. 
rewived  onlj  ISe.Sl  per  oopita,  excluding^ 
interest,* the7  should  hsTo  received  the  fur-* 
ther  sum  of  11,111,28470,  or  a  total  of  «2,- 
026,310.83,  aa  appears  in  the  above  account 
rmdared  as  the  true  balancu  under  article 
9,  making  them  a  total  per  ooptla  of  $124.78. 

Hie  settleinnt  made  with  the  Old  Settlers 
wu  as  sotftethln  Finding  XVn. 

Ketther  the  wbdle  nor  any  portion  of  the 
variouB  auma  with  interest  found  and  stated 
by  the  concluding  schedule  of  the  so-called 
Hade-Bender  report  to  be  due  to  the  Chero- 
1dm  Nation  under  the  treaties  and  acta  of 
OoBgrees  therein  rsferred  to  have  been  paid 
to  the  Cherokee  Nation,  or  to  any  officer, 
agent,  or  other  person  acting  in  Its  behalf. 

With  the  exception  of  the  provision  eon- 
Uined  in  the  act  of  March  2,  1896  [28  Stat. 
at  li.  784,  chap.  177,  U.  S.  Comp.  Stat.  1901, 
p.  778],  making  appropriaUona  for  the  I^ 
islstlve,  executive,  and  judicial  expenses  of 
tlie  government  directing  the  Attorney  Gen- 
eral to  review  and  report  upon  the  ooneln- 
sion  of  law  disclosed  In  the  account  of  Slade 
and  Bender,  and  the  passing  of  the  provt- 
■ions  ot  the  acta  of  July  1,  1902,  and  Mardi 
S,  1903,  conferring  jurisdiction  upon  the 
United  States  oourt  of  claims  to  hear  and 
dstarmlne  these  cauMS,  the  Congress  has 
taken  no  aoUon  wliatever  with  respect  to 
the  said  aeeount  of  Slade  and  Bender  or  th* 
amonrrta  foond  due  thereunder. 

Acting  under  said  direction  of  Uareh  t. 


D,Bi:izea3,GOOglC 
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Ooc.  Itaw, 


1895,  tbam  refamd  t^  Um  Attoratf  0«if 
«nl  of  tiia  United  St^M,  oa  Da<!MnlMr  t, 

1896,  KddresMd  a  etanmiuileatlon  to  tba  Oon- 
grew  wherefn  he  adriBed  that  bbdf  of  Mt 
UtagreemeDt  witb  the  eonclnsions  nuibei 
by  wdd  Slada  and  Bendar.  Said  cwnmunj- 
cation  of  the  Attorney  Qeneral  was,  on  De- 
«aiiber  2,  1BS5,  by  tha  Gongreu  nftrrad  to 
tha  CommittM  on  Indian  Affaire  and  or- 
dered to  be  printod,  and  the  same  appears 
in  Benate  Executive  Documait  No.  IS,  Fif- 
^fonrth  Congreaa,  first  SAuion. 

*•      llay   18,    1906,  the  oourt  "adjudged,  or- 
t  derad,  and  deoreed<that  the  plaintiff,  ths 
Cherokee  Nation,  do  hare  and  reeorer  of  and 
troD  tha  United  Statos  as  follows : 

Item  1.    Tbe  luin  of 13,126  00 

With  Interait  tbcreon  at  tha 
rate  of  B  per  cant  Irom  Fab- 
marr   2T,    181»,    to  data  of 


D  of 1,111,284  70 

With    loUrait  thareon    at    tha 
rata  ot  S  per  cent  from  June 
12,    1638,    to    data    of    par- 
Item  a.    The  som  of 48328 

With  Intercit  thereon  at  tba 
rate  of  B  per  cant  from  Jan- 
narr  1,  1674,  to  date  et 
payment 


"The  proceeds  of  eaid  sareral  itema,  haw- 
«T«r,  to  be  paid  and  diatribnted  aa  followsi 

"The  mim  of  92,125,  with  interest  thereon 
at  tbe  rate  of  S  per  cent  from  Fdruary  S7, 
18IS,  to  date  of  payment,  lees  6  per  cant 
thereof  oontracted  hy  the  Cherokee  Nation 
to  be  paid  as  counsel  fees,  shall  ba  paid  to 
the  Secretary  of  the  Interior  in  trust  for  the 
Cherokee  Nation,  and  shall  be  credited  on 
the  proper  books  of  account  to  the  principal 
-of  the  'Cherokee  school  fund'  now  in  the  pos- 
•ewion  of  the  United  States  aad  held  by 
tbem  as  trustees. 

"The  sum  of  t432J!8,  with  iuUreat  ther»- 
on  at  the  rata  of  S  per  cent  from  January 
1,  1874,  to  date  of  payment,  less  B  par  cent 
thereof  contracted  l^  the  Chercdcae  Nation 
to  be  paid  as  oounsel  fees,  shall  ba  paid 
to  thi)  Cherokee  Nation,  to  be  received  and 
receipted  for  by  tha  treasurer  or  other  prop- 
er agHit  of  e«jd  nation  entitled  to  receive 
tL 

"Tha  sum  of  $20,406.86,  with  intoreat 
thereon  at  the  rate  of  6  per  cant  par  annum 
from  July  1,  18Q3,  to  data  ot  payment,  less 
6  per  cent  thereof  contracted  by  tha  Chero- 
kee Nation  to  be  paid  as  counsel  fees,  shall 
be  paid  to  the  Se<^tary  of  the  Interior  and 
credited  on  tbe  proper  bodes  of  aocoimt  to 


tha    prindpal   of   tlic   *Oberdna    utioiial 
fund,'  now  In  tha  paaseasion  of  tlie  United « 
States  and  held  by  tham  as  traat«ea.  ^ 

•  -Tha  sum  of  91,111,284.70  with  Interest* 
thereon  from  Juna  12,  1838,  to  date  of 
payment,  leas  such  counsel  fees  as  may  ba 
chargeable  against  the  same  nndar  the  pro- 
visions ot  the  aontroct  with  the  Cherokea 
Nation  of  January  16,  1903,  and  such  other 
counsel  fees  and  expanses  aa  may  be  ha«- 
after  allowed  by  this  oourt  under  the  pro- 
visions of  the  act  of  March  3,  IB03  (S2  Stat, 
at  L.  996,  chap.  994),  shall  b«  paid  to  tha 
Secretary  of  the  Intarior,  to  be  by  him  ro- 
oeived  and  held  for  tha  uses  and  purpoeea 
following: 

'^rst  To  pay  the  costs  and  oipenses  t» 
ddmt  to  aoMrtaining  and  identifying  the 
parsons  entitled  to  partidpata  In  the  distsi- 
bution  thereof  and  tha  aosta  of  making  anek 
diatributioiL 

"Second.  The  romaindar  to  be  distribnt«d 
directly  to  the  Eastern  and  Weetum  Chero- 
kaeo,  who  were  parties  either  to  tha  tre*^ 
of  New  Behota,  as  proclaimed  May  ES,  IB36, 
or  the  treaty  of  Wadiington  of  August  6, 
1846,  as  individuala,  whathur  east  or  west 
of  the  Mississippi  river,  or  to  the  legal 
rapreseniativei  of  such  individuals. 

"So  much  of  any  of  the  above-mentioned 
Itema  or  amonnta  as  tha  Cherokes  Natim 
shall  havu  contracted  to  pay  aa  counsel  fees 
under  and  In  aooordanoa  with  the  provisions 
of  If  2103  and  2106,  bott  inclusive,  of  tha 
Eavisad  Statutes  of  the  United  States,  and 
so  mud  of  tha  amount  shown  in  item  nam- 
bered  two  (2)  aa  this  court  hereaft«r,  by 
appropriats  order  or  decree,  shall  allow  for 
oounsol  fees  and  expenses  under  tha  provi- 
sions of  the  act  of  March  3,  1903,  above  re- 
farrad  to,  shall  be  paid  by  the  Secretary  of 
the  Treasury  to  the  persons  entitled  to  re- 
ceiTe  the  same,  upon  the  making  of  an  ap- 
propriation by  Congress  to  pay  this  judg- 

"Ha  allowanca  of  fees  and  expenses  bf 
this  oourt  under  said  act  of  March  3,  1903, 
is  reserved  until  the  coming  in  of  the  man- 
data  of  the  Supreme  Court  of  the  United 
StatM." 

The  foots  are  stated  in  e«t«Ma  in  tha  re- 
port of  tha  ease,  40  Ct  01.  252,  oecnpyirv 
some  forty  psges.  ^ 

•  Auiitant  Attomef  OsnersI  Prmdt  tot* 
tha  United  States. 

ilettrt,  Fvodarle  D.  aCoKennoy, 
Cbarloa  Hacal,  and  Bdgar  Bmith  for 
the  (Aerokee  Nation. 

ifrt.  Batwa  A.  Zioakwood  for  tha  East- 
ern and  Emigrant  Charokaes. 

Vestrs.  Hohert  X-  Owom,  WtUlan  H. 
BoboBOB,  Bobtrt  7.  BM.  Jamm  K.  JonM, 
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Mr.  Chiaf  Jnatin  FnUwr  daUrsrad  Om 
opinion  of  the  oonrt: 

Of  the  fonr  !tem>  of  tbe  umranU  alloind. 
only  ona,  tlwt  for  |I,1U.8S4.T0,  UMd  be 
«ndderad  hera. 

(1)  The  eorreetnem  of  flia  ucount  U  oon- 
wded,  uid  the  queetion  !■  whether  the  Unit- 
ed State*  were  properlj  held  liable  therefor. 
Tbe  oourt  of  elaima  rnled  that  the  account 
rendered  by  Blade  and  Bender  under  tbe 
agreement  between  the  United  States  and 
the  Cherokee  Nation,  ratified  by  Congrev, 
was  neither  an  award  nor  an  aoconnt  itated, 
but  tliat  the  United  States  wen  nevertlie- 
lesi  liable  in  tbe  drcnmatanceB  for  the  bal- 
ance found. 

The  CAM  !•  thai  put  br  Chief  Jiutioe 
Kott: 

"But  while  tbe  account  waa  neither  an 
■ward  nor  an  account  stabid,  it  miut  be  con- 
ceded that  tlie  ecope  of  the  accounting  waa 
intraded  to  be  as  brood,  aa  the  causae  of 
action  secured  by  the  agreement  to  the  Cher- 
«k»a  Nation  'the  right  within  twelve  months 
to  enter  suit  against  the  United  Btat«e  In 
^  the  court  of  claims  for  any  alleged  or  d*- 
«  dared  amount  of  money  promised  but  with- 
t  held  by  the  United  States  from  the^OierokM 
Nation,  under  any  of  said  treaties  or  laws, 
n^iich  may  be  elalmed  to  be  omitted  fnm 
or  improperly  or  unjustly  or  illegally  ad- 
jnated  in  said  accounting.'  That  la  to  say, 
tke  court,  or  tbe  aecountanta,  w«re  to  go 
behind  etatutory  and  treaty  bars  and  ra- 
«ripta  in  full  and  were  to  oonsider  'any  al- 
leged or  declared  amount  of  money  promised 
but  withheld'  'onder  any  of  said  treatim 
or  laws.'  This  meant  that  there  were  to  he 
no  technical  defenses  set  up,  no  pleas  of  r«* 
juMoata,  no  rel  eases  or  relinquishmenta, 
compromisea  or  settlementat  or  it  meant 
neUiing.    .    .    , 

"Interpreted  in  tha  light  of  the  long,  sore 
controrerey  which  had  existed  between  the 
parties,  it  is  plain  that  tha  Cher<^CMa  ha- 
liered  tbe  agreement  to  mean  (and  the 
United  States  allowed  them  so  to  belleTe) 
that  all  of  tlwir  claims  and  rights  aad 
eqnltiea  were  to  be  reopened  and  re-exam- 
ined i*  novo;  and  that  npon  the  faith  of 
that  hdlef  they  made  a  cession  of  the  Out- 
let. In  the  opinion  of  the  court  this  esse 
Is  ^mply  one  to  reoorar  pnndiasa  money 
npOD  a  contract  of  sale.  Ordinarily,  in  nieh 
a  easa^  the  cession  would  not  he  made,  the 
deed  would  not  be  dcliverad,  until  tin  pur- 
ehaaa  money  is  paid  or  secured  or,  at  least, 
the  amount  ha  ascertained  and  Uqnidated. 
In  this  eaae  both  partiea  wanted  to  Bxpedita 
the  tiajuaction.    It  was  important  for  the 


United  States  that  tha  eesdon  of  tlw  terri- 
tory ahould  be  made  immediately;  It  was 
desirable  for  the  Ch«nAee  Nation  that  the 
purchase  money  should  be  paid  soon.  Bu^ 
msrerthelera,  the  Cherokee  Nation  had  the 
right  to  immediate  payment,  and  the  agros- 
mant  Intended  to  secure  to  them  the  next- 
thing  to  it, — the  right  to  an  early  payment. 
The  accounting  was  merely  a  means  to  an 
end.  ^a  end  was  the  Immediate  payment, 
as  near  as  might  be,  of  the  whole  considera- 
tion to  be  given  for  the  oesaion  of  the  Out- 
let. When  the  cession  was  made  the  pur- 
chaae  mmey  was  due;  the  only  thing  re- 
maining, which  waa  the  object  of  tbe  ao- 
counting,  waa  to  aaeertain  the  exact  amount. 
This  is  not  the  eaae  of  a  party  prosecuting  _ 
an  unliquidated  debt,  but  a  cose  of  sola  n 
•and  duUvaiy  and  nonpayment  of  the  pur-* 
chase  money  for  the  thing  sold  and  delirered. 
The  United  States  were  willing  to  pay;  tha 
Cherokee  Nation  wanted  the  payment  made 
at  the  earliest  poaslble  day;  both  parties 
agreed  npon  a  method  by  which  it  should  be 
paid  OS  nearly  immediately  as  was  possible. 
The  United  Stataa  were  to  render  their  as- 
count  'without  delay;'  if  the  Cherokee  Na- 
tion  aacept«d  It,  the  amount  was  to  be  ap- 
propriated by  Congreas ;  such  'appropriation 
to  be  made  by  Congreas,  it  than  in  session, 
and  If  not,  than  at  the  session  Immediately 
following  sndi  aooountlng.'  If  the  Cherokee 
Nation  did  not  aeoept  tha  accounting,  or  re- 
garded It  as  Incorract  or  unjust,  and  carried 
it  into  the  eonrta  and  recovered  a  judgment, 
Congreas  was  to  appropriate  'at  ita  next 
session  after  such  case  aball  be  finally  decid- 
ed.' Nothing  was  left  to  the  ordinary  nn- 
oertainties  and  procrastinations  of  It^sla- 
tlon,  and  no  agreement  could  have  made  the 
obligation  to  pay  promptly  more  unequivocal 
and  Bpedila.  Time  wsa  of  the  essence  of  the 
Mmtroot,  BO  far  aa  the  words  of  the  portiaa 
could  *"<'^*  It. 

The  eonrt  does  not  Intend  to  imply  that 
when  the  account  of  Slade  and  Bender  came 
into  tlie  hands  of  the  Secretary  ol  the  In- 
terior he  was  hound  to  transmit  it  to  tha 
CSierokee  Nation.  On  the  contrary,  the 
Cherokee  Nation  had  not  agreed  to  be  bound 
by  tha  report  of  the  aeeountante  and  could 
not  claim  that  the  United  States  should  be. 
The  accouutoata  were  but  the  instrumentali- 
ty of  tha  United  State*  In  making  out  an 
aeconut.  When  it  waa  placed  in  tbe  Interior 
Department  It  was  aa  mnoh  within  the  dis- 
ervUon  of  tha  Sesratary  to  accept  and  adopt 
it  or  to  remand  it  for  alterations  and  eor- 
rectiona  as  a  thing  could  be.  He  waa  the 
npreaentative  of  the  United  States  under 
whom  the  ^raemant  had  been  made,  and  he 
was  tha  authority  under  which  tha  account 
had  been  mada  out,  and  when  he  transmitted 
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tt  to  Oia  CharckM  Natlcm  hli 
wu  tha  trunnlHloii)  of  tha  United  SUtoi. 
When  the  Wttrant  waa  thtu  rooeived  bj  the 
S  Cbarokee  Nation  (MkySl,  1894 },  the 'tvelve 
•*  monthe'  of  the  agroement,  within  wliidi*the 
nation  miut  consider  it  uid  enter  euit 
agkinst  the  other  part;  In  the  court  of 
elaima,  began  to  nm,  aod  with  Om  nation'* 
acceptance  of  the  account  (DeoemlMr  1, 
1604)  the  Maaion  of  Congreaa  at  which  an 
appropriation  ahonid  be  made  beeanw  flxed 
and  oertftin.  The  Seoretaiy  did  not  recatl 
the  acomnt;  the  United  State*  nerer  rend- 
ered another,  and  the  utmost  authority 
which  Congreaa  could  hare  tferdaad,  if  any, 
waa,  at  the  some  aeasion,  or  oertainly  within 
the  preacribed  'twelre  monthi,'  to  havu  di- 
rected the  Saeretatj  to  withdraw  the  ae- 
eount  and  notify  tha  Cherokee  Nation  tbat 
another  wonld  be  rendured.  The  action  of 
the  Secretaiy  of  the  Interior,  ennbined  with 
the  inaction  of  Congieaa  to  direct  anything 
to  the  mmtrary,  makea  thla  proriaion  of  the 
agreement  final  and  oonduaive.  Tha  Qiero- 
kee  Nation  haa  partod  with  the  land,  haa 
loat  tha  time  within  which  It  might  have 
appealed  to  the  oourta,  and  has  loat  the  right 
to  bring  the  items  which  it  regarda  aa  fn- 
eorrectly  or  nnjnitly  diaollowad  to  judicial 
arbitrament,  and  the  United  States  are 
placed  in  the  position  of  having  broken  and 
•raded  the  letter  and  spirit  of  thdr  agree- 
mant." 

Waldon,  J.,  oonouTTed  with  the  Chief  Jns- 
tioe  in  a  aeparate  opinion.  Feelle,  J.,  oon- 
cnned  In  the  Judgmenl^  but  rested  hi*  eon- 
oluaion  on  the  ground  that  the  United  States 
were  Ilshle  "to  pay  the  ncpenee  of  removal" 
of  the  Eastern  Cherokee*  from  Ouix  eaateni 
lloine  to  the  Indian  territory,  under  the 
treaties  of  1835-1830  and  1840  (T  StaL  at 
L.  4TS;  0  Stat,  at  L.  871)  and  therefore  to 
pay  this  conceded  balance,  l^e  various 
traaUes  fnmi  1817,  down,  the  I^slation,  oo- 
oountings,  and  prooeedinga,  were  duly  oon- 
sidared  in  arriving  at  the  result  rea«Qied. 
Wright,  J.,  dissented. 

We  agree  that  the  Unitad  States  wen 
lUble,  and  think  tha  liability  might  well  be 
rested  on  both  groimda, — that  {*,  that  fall- 
ing one,  it  could  ba  eustained  on  the  other; 
but  we  do  not  deem  it  neoeaaary  to  aet  forth 
in  our  own  language  what  haa  already  been 
•0  wull  stated  by  C3iief  Joatioa  Nott  and 
Jndgea  Weldon  and  Peelle. 
■t  2.  Recovery  of  the  item  of  91,111,284.70 
Pwaa  adjodged'^with  intereat  thereon  at  the 
rate  of  B  per  cent  from  Jonu  12,  1BS8, 
dftto  of  payment,"  and  it  is  ocmtanded  that 
tbe  oonrt  of  diainu  erred  In  this  allowoBM 
of  I&teteat. 

Under  tha  lltk  utlde  of  the  tiMty  (rf 
1846  the  Cherokee*  agreed  to  submit  to  the 


Sanato  of  the  United  States,  aa  nmpira,  tha 
question  whether  Interest  ahoold  be  allowed 
he  aums  foond  due  them.  The  Sunato 
of  tha  United  Statea,  aa  umpire,  on  Sep- 
tember S,  1850,  found  that  intereat  should 
be  allowed,  in  the  following  rsaolution :  "B*- 
aolrad.  That  it  is  the  aanae  of  the  Senate  that 
interest  at  tbe  rate  of  S  per  oent  per  annum 
should  be  allowed  upon  tha  aums  found  due 
to  the  Eaatam  and  Western  Cherokeee,  re- 
spectively, from  tha  I2th  day  of  June,  1S38, 
until  paid." 

Tha  Cherdceaa  who  hod  emigrated  prior  to 
1S3C,  with  oeoeasions  to  that  date,  wet* 
known  as  the  "Old  Settlers,"  or  "Western 
Cherokees,"  and  in  the  case  of  the  DniM 
Statt4  T.  Old  Settlera,  148  U.  8.  427,  37  L. 
ed.  609,  13  Sup.  Ct  Rep.  850,  this  court  said 
In  respect  of  tha  claim  for  interest: 

"By  the  aeoond  resolution  adopted  by  th* 
%nate,  as  umpire,  September  B,  18E0,  it  was 
deddad  that  Interest  should  be  allowed  at 
the  rate  of  6  per  cuitua  per  annum  up4» 
the  sum  found  due  tha  Western  Cherokwa, 
from  June  li,  1839,  unUl  paid.  As  beton 
stoted,  our  conclusion  la  that  tha  aum  than 
found  due  wsa  leaa  than  should  have  beM 
found  by  thu  amount  of  t21S,37S.04. 

"Under  |  1001  of  the  Rariaed  SUtutes  (U. 
S.  Comp.  Stat.  1001,  p.  747),  no  interest 
can  "be  allowed  on  any  claim  np  to  the  tine 
of  tha  rendition  of  judgment  thereon  by  tha 
court  of  claims,  nnlea*  npon  a  contract  n- 
presaly  stipulating  for  the  payment  of  in- 
terestj'  and  In  TilUott  v.  t7n*ted  Btatta,  100 
U.  S.  43,  S6  L.  ed.  543,  It  was  held  that  a 
reoovery  of  Intereat  was  not  authorieed  nn- 
dar  a  private  act  referring  to  the  court  of 
claim*  a  claim  founded  upon  a  contract 
with  the  United  Stetes,  whicli  did  not  ex- 
pressly authorize  such  recovery.  But  in 
this  caw,  the  demand  of  Intereet  formed  a 
subject  of  dilferanoa  while  the  n^otiationa^ 
were  being  carried  on,  the  determination* 
of  which  was  provided  for*  In  the  treaty  •* 
itself;  that  determination  was  arrived  at  as 
prescribed,  was  oooepted  as  valid  and  bind- 
ing by  the  United  SUte^  and  woe  carried 
Into  effect  by  the  payment  of  {532,808.00, 
found  due,  and  <a  £304,683.20  for  interesL 
•  Stet.  at  L.  fiSO,  chap.  01. 

"In  view  of  the  turma  of  tha  juriadlctiaual 
act  and  the  oonclusion  reached  in  referoiee 
to  the  amount  due,  it  appears  to  ns  that 
tha  decision  of  Iha  Senate  In  resptet  of  in- 
terest is  controlling,  and  that,  therefore,  in- 
terest must  ba  allowed  from  June  12,  1838, 
Upon  the  balaaca  wb  hava  heretotora  indicat- 
ed, but  not  upon  tha  Item  of  4,170.26,  whidi 
standa  upon  different  ground." 

Tha  Congreaa  of  the  United  Btetaa  en 
nomvona  oecaalona  had  recognized  tha  foiea 
of  tha  dudaion   of  tha  Senate,   and  made 
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On  8«ptemb«r  30,  1850,  Congrcoa  appro- 
priated to  Uie  Eaatern  Clierok«ei,  In  leim- 
buning  sn  unount  inproperty  diarg«d  the 
treat;  fund  for  aubsistaic^  tha  aom  of 
1160,422.76,  with  tha  proriiion: 

"Tbat  interaat  be  paid  on  the  aama  iX  tba 
i*.b6  of  flva  per  cent  per  annum,  aeoordlng 
to  a  lusolution  of  tha  Senate  of  fifth  Bq»- 
tember,  eighteen  hundred  and  flfty."  V  Stat, 
■t  L.  S5«,  ehap.  SI. 

On  Februarr  27,  18&1,  CongreH,  In  ap- 
propriating the  amount  of  the  per  capita 
then  conceded  to  be  due  tJie  Eaatem  Chun>- 
fcees,  to  wit,  t724,e03.37,  prorided  aa  fol- 
lon: 

"And  intereat  on  the  above  aum,  at  the 
rata  d  five  per  okmtum  per  ».nnimi,  from 
twelfth  day  of  June,  eighteen  hundred  and 
thirty-eight,  until  paid,  shall  be  paid  to 
them  out  of  any  money  in  the  Treasury 
not  otburwiae  appropriated."  9  Stat,  ftt 
L.  672,  di&p.  12. 

OcHigTaaB,  on  September  SO,  1800,  In  ap- 
propriating the  amount  of  tlie  par  oopita, 
then  conceded  to  be  due  the  Old  Settler*, 
provided! 
S  "That  interest  b»  allowed  and  paid  npMi 
S'the  above  auma'due  retpeetively  to  the  Cher- 
okeea  and  'Old  Sattlen,'  in  pnraoance  of 
the  above-mentioned  award  of  the  Senate 
under  tha  reference  contained  in  the  taid 
11th  article  of  the  treaty  of  aUth  Angnat, 
eighteen  hundred  and  for^-aix."  t  Stat. 
atL.  G66,  ehap.01. 

The  queation  of  Intereat  waa  a  "anbjeet 
of  difference  while  the  negotiatlona  ware 
being  carried  on,  the  determination  of  whioh 
waa  provided  for  in  the  treaty  Itaelf  in 
I84e,  and  in  the  "agreement  itaelf  in  I8S1, 
and  la  the  same  in  principle  as  in  tha  ease 
of  the  Old  Settlera. 

3.  Waa  the  recovery  givai  proper  deatina- 
tion  t^  the  daerauT 

We  refer  to  the  aajne  item,  aa  there  ia 
really  no  controvcrey  over  the  other  three 
Itams,  and  the  oritldsm  aa  to  tha  payment 
of  item  three  la  not  materlaJ.  If  no  proper 
agent  of  the  Cherokee  Nation  ta  receiTe  the 
9432.28  can  be  found,  it  may  be  received  l:^ 
tha  United  Statea  as  traate& 

The  juriBdictlonal  aet  of  March  S,  1003, 
provided  th&t  "both  the  Cherokee  Nation 
and  eaid  Eostem  CherolceM,  ao-oallad,  ahall 
be  made  parties  to  any  snit  whidi  may  be 
instituted  against  the  United  Statea  undtf 
said  section  upon  the  elalm  mantio 
anthorfied  the  court  "to  rwder  a  Judgment 
In  favor  of  the  rightful  dalmant  and  alao 
to  determine,  aa  between  the  different  claim- 
ante,  to  whom  the  Judgment  ao  rendered 
•quitably  betonga,  either  wholly  or  In  part" 


In  the  petition  filed  by  the  Cherokee  Na- 
tion in  this  ease  it  U  declared  that  the  Cher- 
okee Nation  Is  "a  body  polftio,"  and  "is,  as 
eudi,  the  'Cherokee  tribe*  mentioned  in  | 
of  the  act  of  Congrees  aforesaid  [July  1, 
1002,  32  Stat  at  L.  T2S,  chap.  137S],  and 
authorised  thereby  to  bring  this  proceed- 
ing." But  the  langnage  of  the  section  Is 
that  jurisdiction  is  conferred  to  adjudicate 
"any  claim  which  the  Cherokee  tribe  or  any 
band  thereof,  arising  under  treaty  stipula- 
tions, may  have  against  the  United  States," 
and  even  If  It  were  conceded  that  the  Chero- 
kee Nation  oould  be  treated  as  a  body  poli- 
tic, not  aa  a  body  corporate,  but  in  the 
sense  of  a  governmental  community,  we. 
should  say  "Us  Cherokee  tribe  or  any  hand  R 
thereof"  means  the  Churolcee  people  aa  a> 
people,  or  any  band  thereof,  and  not  the 
Cherokee  Nation  aa  a  body  politlo. 

It  should  be  observed  that  the  term  "Cher> 
okee  Nation"  has  been  used  as  representing 
the  people  themsdvee;  tha  government  of 
the  Cherokeea;  and  the  government  aa  tnu- 
tee  for  all  of  Ita  puople,  or  for  some  of  tbem, 
as  their  rights  might  appear. 

In  the  treaty  of  July  2,  17S1,  the  "Chero- 

«  NaUon"  waa  described  as  "all  the  indi- 
vMoala  oompoetng  the  whole  Cherokee  Na- 
tion ol  Indians."  [7  SUt  at  U  30.1  In  tha 
treaty  of  183S  tiieee  Indians  are  referred 
to  as  the  "Cherc&eea"  and  aa  "tba  Cherdcee 
Nation."  In  tha  treaty  of  1840  as  "the  Chur- 
okee  HaUaa,"  "the  Ohendcea  people^"  and 
"the  Cbarakeea." 

Under  the  first  article  of  the  treaty  of 
1846  the  lands  of  the  Cherokee  Nation  be- 
longed to  the  whole  Cherokee  people.  The 
landa  aold  east  of  the  Miaslaaippi  river  be- 
longed to  the  Cherokee  people  aa  then  exist- 
ing aa  oommunal  property.  The  Western 
Oiercfceea,  ao-called,  that  Is  to  say,  the  Old 
Bottlers,  were  paid  for  their  interest  In  those 
landa  aa  oommnnal  ownera.  148  U.  El.  427, 
87  li.  ed.  SOg,  13  Sup.  Ct  Rep.  6B0.  They 
were  paid  Individually,  a  community  within 
a  community. 

Ht.  Chief  Justice  Nott  treats  of  this  mat- 

"While  the  United  States  have  alwaye, 
or  nearly  always,  treated  the  members  of 
an  Indian  tribe  aa  oommunal  owners,  tht^ 
have  never  required  that  all  the  communal 
owners  ahall  join  in  tha  conveyance  or  ces- 
sion of  the  land.  From  the  neeeesitiea  of 
the  esse,  the  negotiations  have  been  with 
repreeentativea  of  the  owners.  Hie  chiefs 
and  head  men  have  ordinarily  been  the  per- 
sons who  earrlad  on  the  n^otiaUons  and 
who  signed  the  treaty.  Bnt  thc^  have  not 
formed  a  body  politic  or  a  body  corporate, 
and  tii«y  have  not  aanoned  to  bold  the  title 
or  be  entitled  to  the  pnrdiaae  mom^.    The; 
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hRT«  ■implf  aeUd  &•  repreMatatiTU  of  the 
ownen,  making  the  oeuion  an  their  behalf, 
but  allowing  them  to  rao^Ta  the  oonsidiiis- 
tion  per  oapita.  In  the  present  ease  the 
Cherfjtee  Nation  takes  tne  [dace,  ao  far  as 
communal  onnership  ]b  •iavolved,  of  the 
chiefs  and  head  men  of  the  uncivilized 
tribes.  This,  too,  ia  oonaonant  with  the 
nsage  of  nationB.  The  claims  of  Individuals 
•gaiiwt  a  foreign  power  are  alffa;^*  present- 
ed, not  by  them  individuallj,  but  by  their 
gOTumment.  The  claims  are  pressed  as  in- 
ternational, but  the  money  received  is  r«- 
wiv»d  In  tniit,  to  be  paid  over  to  the  pei^ 
■ons  entitled  to  it. 

"As  to  those  Cherokew  who  remained  In 
Georgia  and  North  Carolina,  fn  Alabama  and 
Tennesaee,  they  owe  no  allegiance  to  the 
Oberokee  Nation,  and  the  nation  owes  no 
polities!  protitction  to  them.  But  they,  u 
oommunal  owners  of  th«  lands  east  of  the 
Uississippi,  at  the  time  of  the  treaty  of  1S3S, 
ware  equally  intereited,  with  the  oommunal 
owners  who  were  earri^  to  the  West,  In 
the  (6,000,000  fund  which  was  the  consid- 
eration of  the  cession,  so  far  as  it  waa  to  be 
distributed  per  oapita.  The  Cherokee  Na- 
tion WBB  not  bound  to  prosecute  their  claims 
against  thu  United  Statea  for  the  unpaid 
balance  of  the  £5,000,000  fund,  but  their 
rights  were  inextrioshly  interwoven  with 
the  rights  and  equities  of  the  Cherokeea 
who  were  citizens  of  thd  nation,  and  the  na- 
tion properly  made  no  distinction  when  part- 
ing with  the  Outlet,  but  demanded  justice 
from  the  Cherokee  point  of  view  for  all 
Cherokeus  who  had  been  wronged  by  the 
Donfulfilment  of  the  treaty  of  New  Echota. 
As  to  these  Eastern  nonresident  Cherolcee 
■liens  the  nation  acted  simply  as  an  at- 
torney collating  a  debt.  In  its  hands  the 
moneys  would  be  an  implied  trust  for  the 
benefit  of  the  equitable  owners. 

"After  a  careful  consideration  of  the  eir- 
oumstances  and  conditions  of  these  casw, 
the  court  is  of  the  opinion  that  tiie  moneTs 
awarded  should  be  paid  directly  to  the 
equitable  owners." 

And  after  referring  to  the  pnaent  status 
of  the  Cherokee  Nation  as  about  to  termi- 
nate, the  Chief  Justice  says: 

"In  this  condition  of  affairs  the  court 
must  regard  the  Cheroke«  Nation  as  in  a 
condition  somewhat  analogous  to  that  of  a 
trustee  or  receiver  who  lias  become  InsolT- 
clent;  that  is  to  say,  as  a  person  who  should 
7  not  be  intrusted  with  the'reofipt  and  distri- 
bution of  the  moneys  belonging  to  other  par- 
wns." 

The  court  of  daims  decreed  that  after 
deducting  counsel  fees,  oosfas,  and  uxpensea, 
the  sum  of  »I,lll,2a4.70,  with  InUrest, 
should  be  paid  to  the  Secretary  of  the  In- 


terior, to  be  by  him  received  and  held  for  the 
uses  and  pnrpoees  of  paying  ooets  and  er- 
penses,  as  stated,  and  then  distributing  tha 
remainder  "directly  to  the  Eastern  and  Wes- 
tern Cherokees,  who  were  parties  either  to 
the  treaty  of  New  Echota,  aa  proclaimed 
Uay  23,  1B36,  or  the  truaty  of  Washington 
of  August  6,  la^e,  as  individuals,  whether 
east  or  weit  of  the  Mimissippi  river,  or  to 
the  legal  representatives  of  such  individu- 
als." 

The  eighth  finding  of  fact  was  as  follows  i 

"The  Cherokee  Indiana  who  removed  west 
of  the.  Mississippi  prior  to  Maf  23,  1830, 
were  called  'Western  Cherokees.'  After  the 
removal,  under  the  treaty  of  1836-1830,  of 
thd  Cherokees  who  had  remained  in  the  Cher- 
okee oonntty  east  of  the  Mississippi  to  the 
lands  west  of  the  Mississippi,  the  term 
'Western  Cberokees'  wae  no  longer  distinc- 
tive, and  Um  Cherokeea  who  had  theretofore 
been  known  as  such  were  thereafter  popu- 
larly known  as  "Old  Settlers." 

"The  Oherokea  who  were  domiciled  east 
of  the  Mississippi  river  at  the  time  of  the 
making  of  the  treaty  of  1835-183Q,  accord- 
ing to  the  census  just  then  completed,  wer* 
thereafter  known  as  'Eastern  Chercdcees,* 
the  gfMt  body  of  whom  subsequently,  im 
1838,  moved  to  the  lands  west  of  the  Misai*- 
sipiri." 

So  far  as  the  "Old  Settlers"  are  concerned, 
they  have  been  fully  paid  and  cannot  be 
allowed  to  participate  In  this  distribution. 
Thwe  had  been  a  settlement  with  thesa 
Cherokees,  which  was  reopened  in  the  Old 
Btttlm'i  Cms  and  they  were  allowed  to  a^ 
sert  any  and  all  claims  on  their  parl^  against 
the  United  Status.  Judgment  was  there- 
after rendered  as  to  a  portion  of  these  clainii 
in  their  favor  (148  U.  S.  427,  37  L.  ed. 
GOO,  13  Sup.  Ot  Rep.  e.iO),  which  judgment 
was  thereafter  paid  in  full  by  the  United  ^ 
States,  so  that  thusa  Old  Settlers  have  no<J 
standing  in  title  action.  And,*in<Ieed,  they* 
never  had  nor  asserted  any  interest  what- 
ever in  the  claim  herein  involved  and  are 
not  claimants.  In  the  settlement  of  1851, 
the  cost  of  removal,  with  which  they  were 
charged,  did  not  diminish  the  five-million- 
dollar  trea^  fund,  but  canie  entirely  from 
the  (600,000  added  to  that  fund  by  the  third 
snppIeroentiJ  article  of  the  treaty  of  New 
Echota,  and  the  payment  that  was  made  to 
them  pursuant  to  the  4th  article  of  the 
treaty  of  184S  was  not  a  third  of  the  redd- 
uum  of  the  treaty  fund,  but  a  sura  equal  to 
one  third.  It  waa  the  Eastum  Cherokesi 
only  who  were  interested  in  that  residuum, 
and  so  article  9  of  that  treaty  provided  for 
payment  to  the  Eastern  Cherolcees  of  that 
balance,  and  for  a  fair  and  just  settlement 
of  all  monqra  due  to  the  Cherokeea,  and 
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paTinant  of  the  «ame  per  oapila  to  the  Ea>t- 
«ni  CheToke«s.  The  CherokM  Nation,  aa 
vnoh,  bad  no  interest  In  the  claim,  but  offi- 
,  (dally  Tepreiented  the  Eaatern  CSierokees. 

Tb!a  act  of  FebmaT?  27,  IBSl,  appropriat- 
ing the  amount  due  on  tbe  accounting  under 
article  9  of  the  treaty  of  1846,  provided  that 
it  ^ould  be  in  full  satisfaction  of  all  claims 
and  demands  of  the  Cfasrokee  Nation  and 
tbat  a  receipt  in  full  should  b«  given.  Thu 
receipts  as  given  weTs  signed  by  tbe  indi- 
vidual Eastern  Cherokeefl. 

We  concur  with  the  court  of  claims  In 
tbe  wisdom  of  nndering  judgment  in  favor 
■of  the  Cherokee  Nation,  subject  to  the  limi- 
tation that  the  amount  thereof  should  be 
paid  to  the  Secretary  of  the  Interior,  to  be 
distributed  directly  to  the  parties  entitled 
to  It,  but  we  think  that  the  t«rmi  of  the 
second  subdivision  of  the  fourth  paragraph 
of  the  decree,  in  directing  that  tbe  distri- 
bution be  made  t«  "the  Eastern  and  Westum 
Chenricees,"  are  perhaps  liable  to  miscon- 
struction, although  limited  to  those  "who 
were  parties  either  to  thu  treaty  of  New 
Ecbota,  as  proclaimed  May  23,  1836,  or  the 
treaty  of  Waebington  of  August  6,  1846,  as 
individuale,  whether  east  or  wert  of  tbe 
Mississippi  river."  This  should  be  modified 
•o  as  to  direct  the  distribution  to  bu  made 
«;  to  the  Eastern  Cberokees  as  Individuals, 
T  whether  east  or  west  of  the*MlRsIsBippi,  part- 
ies to  the  treaties  of  1835-1836  and  1846, 
and  exclusive  of  tbi!  Old  Settlers.  ' 

In  view  of  tbe  language  of  tha  Jurisdle- 
ti»ial  Bcte  of  1902  and  1903  in  respect  of 
the  Cherokee  Nation,  we  are  not  disposed  to 
interfere  with  thd  court  of  dainu  In  the  al- 
lowance of  fees  and  costs. 

It  is  true  that,  in  tbe  replication  of  the 
Qierokee  Nation  to  the  petition  of  the  East- 
ern Cherokeea  this  paragraph  ocoursi 

"It  denies  that  the  Chert^ee  Natltm,  in 
■eouring  tbe  accounting  under  the  agree- 
ment of  December  IS,  1801,  did  so  on  Iwhalf 
of  the  Eastern  Cherokees  referred  to,  and  for 
their  azdusive  nee  and  beueflt;  and  further 
denies  that  if  it  had  collected  or  hereafter 
shall  collect  such  moneys,  the  same  would 
have  bMn  or  will  be  in  its  hands  an  Implied 
trust  for  tbe  benefit  of  the  Eastern  Ghero- 
Icees,  exclusively  or  otherwise." 

It  is  also  true  that  by  the  acts  of  June 
T,  1897,  June  26,  18BS  [30  Stat,  at  L.  62, 
-495,  chape.  S,  fil7],  and  July  I,  jgos,  tha 


Churokee  Nation  wma  practically  incapaci- 
tated from  acting  as  trustee,  and  by  |  63 
of  the  Chenricee  allotment  act  (32  Stat  at 
L.  7S5,  chap.  137G1  it  was  provided  that 
"He  tribal  government  of  the  Cherokee  Na- 
tion shall  not  continue  longer  than  Mareh 
fourth,  nineteen  hundred  and  six."  But  \y 
Joint  resolution  of  March  2,  1906,  Congress 
provided  as  follows: 

"That  the  tribal  existence  and  present 
tribal  governments  of  the  Choctaw,  Chicka- 
saw, Ghendcee,  Creek,  and  Seminolii  tribes 
or  nations  of  Indians  In  the  Indian  terri- 
tory are  hereby  eontinued  In  full  force  and 
effect  for  all  purposes  under  existing  lawi 
until  all  property  of  sudi  tribes,  or  the 
proceeds  thereof,  shall  be  distributed  among 
the  individual  members  of  said  tribes,  un- 
less hereafter  otherwise  provided  by  law." 

Neverthelees,  taking  the  entire  record  to- 
gether, the  various  treaties  and  acts  of  Con- 
gress, and  of  the  Cherokee  councils,  and  the 
language  of  the  juriedletional  acts  of  1902 
and  1903,  we  leave  the  diieree  as  it  is  In 
respect  to  counsel  tees  and  costs. 

4.  The  Eastern  and  Emigrant  Cherokees,^ 
in  respect  to  whom  it  Is  stated  in  their  petl-  n 
tion  "that  they  number  about  4,600 'per- 1* 
sons,  more  or  lees,  all  Eastern  Emigrant 
Chen^ees,  residing  for  the  most  part  in 
Cherokee,  Qraham,  Swain,  Clay,  and  Idaeon 
conntiw.  North  Carolina,  some  in  north 
Qeorgia,  northern  Alabama,  and  eastern 
Tenneesee,  together  with  about  1,600  emi- 
grants, portions  of  their  various  families, 
gone  West,  nearly  all  of  whom  have  beidn 
rect^nised  as  cdtizens,  and  who  compose  a 
large  portion  of  those  persons  heretofore 
known  as  the  Eastern  band  of  CberokM  In- 
dituis  of  North  Carolina,  and  others  of  tbe 
same  elass,  whose  names,  or  those  of  whose 
ancestors,  may  be  found  on  the  rolls  of  183S 
and  183S,"  asked  that  one-fourth  part  of 
the  whole  sum  recoviared  be  set  apart  for 
them  as  their  distributive  share.  But  we 
think  they  are  only  entitled  to  receive  the 
par  eapita  payment  with  thu  Eastern  Cber- 
(dcees,  and  should  obtain  that  payment  ao- 
oordlngly, 

nie  result  Is,  that  with  the  modifleatloii 
of  the  second  subdivislDn  of  the  fourth  par- 
agraph of  the  decree,  relating  to  the  91,111^ 
284.70  with  interest,  above  indicated,  tht 
deoTM  ^  ti»  Onirt  of  CIotMt  i»  ojQnMd. 
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B«l»eaa  oorp"*— >■>  Federal  coiirtB— anli- 
■tltate  for  writ  o(  error.—  H&beu  cor- 
pni  will  not  be  frantad  by  tliB  Bapnina  Coart 
of  tin  Dnlted  Statto  on  behalf  ot  a  penon 
convicted  In  a  dlatrlct  court  ot  brlatbiS  In- 
tozlcatlnc  Uanon  Into  the  lodlui  coontr/, 
DnlMa  there  are  ipeclal  clrcumitanceB  mak- 
ing Immediate  action  Instead  ot  the  nsual 
remedj  bj  writ  of  error  from  a  elrcult  court 
Ht  appeali  necesaair  or  eipadlent, — cape- 
daily  wbeM  tlie  term  o(  hU  Imprlaonment 
tuul  almoet  expired  before  tbe  application  tor 
the  writ 

[No.  21,  Orif^Dftl.] 

Bilbmitted  ApHI  »,  1908.     DetAdei  Uay 
U,  130e. 

PETITION  for  »  writ  of  habeaa  eorpiu  on 
behalf  of  a  peraon  convicted  in  tbe  Dia- 
triet  Court  of  the  Uoited  StateB  for  the 
District  of  Nebraska  of  bringing  intoxicat- 
ing liquors  into  the  Winnebago  Indian  rea- 
ervation.    Dmied. 

Statement  by  Mr.  Justice  Breweri 
The  petitioner  vaa  cwivictcd  in  the  dla- 
trlct court  for  the  district  of  Nebraska  on  an 
Indictment  charging  that  he  did  "wrong- 
fully and  anlawfully  introduce  into  Indian 
eountry,  to  wit,  into  and  upon  the  Winne- 
bago Indian  reserrotion,  a  reservation  set 
•part  for  the  exclusive  use  and  benefit  of 
certain  tribes  of  the  Winnebago  Indians, 
certain  spirituous,  vinous,  mal^  sfid  other 
Intoxicating  liquors. 

Upon  this  oonviction  he  was  sentenced  to 
pay  a  fine  of  91D0  and  the  eoata  of  prosecu- 
tion, and  to  be  imprisoned  in  the  jail  ot 
Douglas  county,  Nebraska,  for  the  term  of 
sixty  days,  and  until  said  fine  and  costs 
were  paid.  The  imprisonment  commenced 
on  February  IS,  I90S.  Without  pursuing 
his  remedy  by  writ  of  error,  the  petitioner, 
on  April  2,  I90B,  filed  In  this  court  his  ap- 
plication for  a  writ  of  habeas  corpus,  al- 
leging that  the  United  States  has  no  police 
power  or  jurisdiction  over  the  Winnebago 
t-reserration,  and  that  the  law  under  which 
rthe'indictment  was  drawn  Is  unconstitution- 
al and  void  in  so  far  as  it  applies  to  the 
said  Winnebago  reservation,  and  that  the 
United  States  district  court  was  wholly 
without  jurisdiction  in  the  premises.  The 
fodictment  was  foKtd  under  the  act  of  Con- 
gress of  January  30,  1B9T.  2S  Stat,  at  L. 
fiOa,  chap.  IDO.  April  30,  1906,  the  ease 
vaa  eubmitt«d  on  petition,  return,  and  a 
stipulation  of  facta. 
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I  for  petitioner. 
Adioifor  general  Hvyt  for  respondent. 


Mr.  Justice  Brewsr  delivered  the  opia- 
n  ol  the  court: 
The  six^  days  named  as  tbe  term  of  im- 
prlsiKUDent  had  expired  before  the  case  waa 
submitted,  and,  indeed,  had  almost  expired 
before  the  application  was  made  for  the 
writ.  There  is  nothing  to  show  whether 
the  fine  end  costs  have  been  collected  upon 
execution,  as  tbe  sentence  authorizes.  If 
to  colleetsd,  and  If  they  cannot  be  col- 
lected, then,  though  possibly  still  in  jaU,  ha 
can  shortly  be  discharged  on  taking  tha 
poor  debtor's  oath.  Rev.  Stat,  t  1042,  U.  S. 
Comp.  Stat  1901,  p.  724.  This  section  au< 
thorizea  a  discharge  after  a  confinement  ol 
thir^  days  on  account  of  the  nonpayment 
of  fine  and  oosta.  So  that  within  ninety 
days  from  February  IS,  tbe  time  the  sen> 
tenoe  took  efTect,  the  petitioner  can  secure 
bis  discharge  either  by  paying  the  fine  and 
coEta,  or  by  taking  the  poor  debtor's  oath, 
above  stated. 

In  Ea  parte  Baea,  177  U.  S.  378,  44  Ik 
ed.  813,  20  Sup.  Ct.  Rep.  073.  which  was  an 
application  tor  a  writ  of  habeas  corpus,  It 
appeared  that  before  a  return  to  the  writ 
oould  be  made,  or  other  aotion  taken,  th» 
restraint  of  which  the  petitioner  complained 
would  terminate,  and  it  was  held  that  the 
application  for  the  writ  should  be  denied. 
Indeed,  the  case  at  bar  In  principle  is  not 
unlike  Hills  7.  Green,  160  U.  S.  651,  40  L. 
203,  10  Sup.  Ct.  Rep.  132;  Flour  In. 
ijteotora  v.  Gltnier,  ISO  U.  S.  170,  40  L.  ed. 
382,  16  Sup.  Ct.  Rep.  321;  KimbaU  v. 
Kimball,  174  U.  S.  168,  43  L.  ed.  032,  10^ 
Sup.  CL  Rep.  630;  and  Jones  v.  UontagueJ* 
'104  U.  8.  147,  48  L.  ed.  013,  24  Sup.  Ct* 
Rep.  611,  in  each  of  which,  intermediate 
the  mling  below  and  the  time  for  decision 
here,  events  liad  happened  which  prevented 
the  granting  of  tlie  relief  sought,  and  the 
appeals  or  writs  of  error  were  dismissed  oB 
tbe  ground  that  this  court  did  not  spend  ita 
time  in  deciding  a  moot  case. 

While  tbe  full  jurisdiction  of  this  court 
in  habeas  corpus  may  be  conceded,  there  is 
in  every  ease  a  question  whether  the  exer- 
cise of  such  jurisdiction  is  appropriate.  In 
JSc  parts  Royall,  117  U.  S.  241,  20  L.  ed. 
86S,  6  Sup.  Ct  Rep.  734,  Royalt,  who  was 
held  under  state  process  for  trial  on  an  in- 
dictment charging  an  oSeuae  against  tlis 
laws  of  the  state,  filed  his  petition  in  ha- 
beas corpus  In  the  circuit  court  ot  the  Unit- 
ed States,  praying  release  from  that  ooe- 
tody.  The  circuit  court  refused  to  order  his 
dischaige,  and  from  ita  ruling  he  appealed, 
and  at  the  same  time  filed  an  original  peti- 
tion fn  this  oourt  P.  264.  20  L.  ed.  672,  « 
Sup.  Ct  Rep.  734.  The  question  was  fully 
considered,  and  It  was  held  that  while  the 
Federal  eourU,  drouit  and  BuprHne,  had 
jorisdletiMi  in  the  pwmliws,  than  was  »  dl» 
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«r«tioii  whether  In  taj  owe,  m  writ  should 
Im  issued,  Ur.  Justice  Harlan,  Bpeaking-  for 
the  court,  aayiog  (p.  261,  29  L.  ad.  671,  6 
Sup.  Ct.  Eep.  740): 

"That  discretion  shoitld  be  ezerciied  In 
the  light  of  the  relationB  axiBtitig  imder 
our  BjBtcm  of  goverumott,  between  the  ju- 
dicial tribunals  of  Uie  Union  and  of  the 
■tat«8,  and  in  recognition  of  the  fact  that 
the  public  good  requires  that  those  rela- 
tions be  not  diHturbed  bj  unnecessary  con- 
flict between  courta  equally  bound  to  guard 
and  protect  rights  secured  bj  the  Constitu- 
tion. When  the  petitioner  is  in  custody  by 
state  anthoritf  for  an  act  done  or  omitted 
to  be  done  in  pumiance  of  a  law  of  the 
United  States,  or  of  an  order,-  process,  or 
decree  of  a  court  or  judge  thereof;  or  where, 
being  a  subject  or  cltisen  of  a  foreign  state, 
and  domiciled  therein,  he  is  In  cuatodj,  un- 
der like  authority,  for  an  act  done  or 
omitted  under  any  alleged  right,  title,  an- 
tliority,  privil^e,  protection,  or  exemption 
d.iimed  under  tlie  commission  or  order  or 
■anctlon  of  any  forrign  state,  or  under  color 
thereof,  the  validity  and  effect  whereof  de- 
pend upon  the  law  of  nations, — in  such  and 
Slike  eases  of  urgeni^,  inrolving  the  anthor- 
f  ity  nod  operations  of  tbe'general  gorem- 
nent,  or  the  obligations  of  this  oonntry  to, 
or  ita  relations  with,  foreign  nations,  the 
•ourts  of  the  United  States  have  frequently 
Interposed  by  writs  of  habeas  corpus,  and 
disebaiged  prisoners  who  were  held  in  ous- 
tody  under  state  authority." 

And  again,  after  commentkig  on  the  re- 
lations of  state  and  national  courts  {p.  262, 
89  L.  ed.  872,  6  Sup.  CL  Rep.  741)  t 

"That  these  salutary  principles  may  have 
full  operation,  and  in  harmony  with  what 
we  suppose  was  the  Intention  of  Congress 
fa)  the  enactments  in  question,  this  court 
bolds  that  where  a  person  Is  In  custody, 
nnder  process  from  a  state  court  of  original 
Jurisdiction,  for  an  alleged  offense  against 
the  laws  of  such  state,  and  it  is  claimed  that 
he  is  restrained  of  his  liberty  in  violation 
of  the  Constitution  of  the  United  Statas, 
the  circuit  court  has  a  discretion  whether 
it  will  discharge  him  upon  habeas  corpus 
in  advance  of  his  trial  In  the  court  in 
which  he  is  indicted;  that  discretion,  how- 
ever, to  be  subordinated  to  any  special  cir- 
cumstances requiring  immediate  action. 
When  the  state  court  shall  have  finally 
acted  upon  the  case,  the  circuit  court  has 
still  a  discretion  whether,  under  all  the 
cirrum!<tanees  then  existing,  the  accused,  if 
coDvicted.  shall  be  put  to  his  writ  of  error 
from  the  highest  court  of  the  state,  or 
wbethf^r  it  will  proceed  b;  writ  of  habeas 
corpus  summarily  to  determine  whether  the 
petitioner  is  restrained  of  his  liberty  in 


violation  of  the  Conatitntion  of  the  United 
8t«t«s." 

The  proporiUrau  thus  laid  down  have  been 
upheld  by  repeated  decisions  of  this  court. 
Bet  partt  Fonda,  117  U.  8.  616,  29  L.  ed. 
B94,  S  Sup.  Ct  Rep.  S4S;  R»  Dunoon  [Dun- 
oon T.  McOall)  139  U.  B.  M9,  35  L.  ed.  219, 
II  Sup.  Ct  Rep.  E73;  A*  Wood  {Wood  r. 
Bruth)  UO  U.  S.  278,  36  L.  ed.  506,  11 
Sup.  Ct  Rep.  788;  Oook  t,  Hort,  IM  U. 
S.  183,  30  L.  ed.  934,  13  Sup.  Ct.  Rep.  40; 
Bo  Frederieh,  149  U.  S.  70,  37  L.  ed. 
S63,  13  Sup.  Ct  Rep.  793;  Vmo  York  r. 
Eno,  15S  U.  S.  89,  39  L.  ed.  80,  16  Sup.  Ct 
Rep.  30;   PepJte  v.  Cnmon,   16S  U.  8.   100, 

39  L.  ed.  S4,  IS  Sup.  Ct  fiiep.  34;  Andreus 
V.  Bwartz,  ISO  U.  S.  272,  39  L.  ed.  422,  IS 
Sup.  Ct  Rep.  389;  Whitlen  v.  TomUnton, 
leo  U.  S.  231,  40  L.  ed.  400,  19  Sup.  Ct 
Rep.  297;  Ko\l  v.  LOObaok,  160  U.  a  293, 

40  li.  ed.  438,  10  Sup.  Ct  Rep.  804;  laaigi 
T.  Van  <fs  Oorr,  160  U.  a  391,  41  L.  ad. 
1046,  17  Sup.  Ct  Rep.  E96;  R»  Sokart,  IOC 
U.  8.  481,  41  L.  ed.  10S5,  IT  Sup.  Ct  Rep. 
038;  Baker  y.  Orioe,  109  U.  6.  284,  42  L. 
ed.  748,  18  Sup.  Ct  Rep.  S2S;  Tin*Uy  t. 
Anderoon.  171  U.  S.  I0I-I04,  43  L.  ed. 
91-00,  IS  Sup.  Ct  Rep.  805;  Kits  T.  Mo- 
OJhm,  172  U.  S.  610,  43  L.  ed.  636,  19  Sup. 
Ct  Rep.  869;  Markutton  r.  Boucher,  176 
V.  B.  184,  44  L.  ed.  124,  20  Sup.  Ct  Repb 
TO;  Davia  J.  Surke,  17S  U.  8.  399,  45  L.„ 
ed.  249,  21  Sup.  Ct  Rep.  210;  Outman  T.a 

•jforrero,  180  U.  8.  81,  45  L.  ed.  436,  21* 
Sup.  Ct  Rep.  293;  Uinneiota  t.  Brundafft, 
180  U.  S.  499,  46  L.  ed.  639,  81  Sup.  Ct 
Rep.  466;  Btorti  r.  UoMOOhuaetU,  183  U.  SL 
138,  40  L.  ed.  121,  82  Sup.  Ct  Rep.  72. 

Ii  ReLaney  {Thcmaa  v.  Zioney)  134  U.  S. 
372,  S3  L.  ed.  949,  10  Sup.  Ct  Rep.  584; 
Ae  Neagle  {Ounniitgham  T.  Xtagle)  13S  U. 
S.  1,  34  L.  ed.  65,  10  Sup.  Ct  Rep.  068; 
Ohio  y.  Thomaa,  173  U.  8.  270,  43  L.  ed. 
099,  19  Sup.  Ct  Rep.  463,  and  Botke  T. 
Oomingore,  177  U.  a  469,  44  L.  ed.  840, 
20  Sup.  Ct.  Rep.  701,  wriU  of  habeas  cor> 
pus  were  sustained,  but  in  each  of  these 
cases  the  act  charged  against  the  petitioner 
was  one  for  which  be  waa  amenable  alone 
to  the  lawa  of  the  United  States,  or  be  was 
exercising  some  authority  under  those  laws, 
and  so  tfaey  all  come  within  the  exceptions 
noted  in  Ev  parte  Boyall,  tupra. 

While  the  same  reasons  do  not  apply  when 
the  petitioner  is  in  custody  by  virtue  of  the 
process  of  a  Federal  court,  jet  a  writ  of 
habeas  corpus  is  not  to  be  made  use  of  as 
a  writ  ol  error  (OroaaUy  v.  CaliTorma,  168 
U.  a  640,  42  L.  ed.  010,  18  8up.  Ct  Rep. 
242:  Whitnejf  v.  DU-k,  202  U.  a  132.  50  L. 

ed.  .  2(i  Sup.  Ct,  Rep.  M+l :  the  ordinary 

procmlure  for  rbeoorrection  of  erron  in  crimi- 
nal cases  is  b;  writ  of  error,  and  that  method 
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•hould  be  pursued  unleu  th«ia  b«  apMlal 
oreumsUuiua  calling  for  a  dapuiun  tiiare- 
from.  Ew  parte  Uirean,  Iig  U.  B.  BS4,  30 
L.  ed.  fil3,  7  Sup.  Gt.  Bap.  341;  Re  Hunt- 
iaglon,  137  U.  8.  63,  34  L.  ed.  6<I7,  11  Sup. 
CL  Rap.  4;  Ra  Lancaeter,  137  U.  S.  393,  34 
L.  ad.  713,  11  Sup.  Ct.  Rep.  117;  Re  Chap- 
auin,  1S6  U.  B.  211,  86  L.  ed.  4Q1,  15  Sup. 
CL  Rep.  331;  Riggma  v.  United  States,  isg 

O.  S.  547.  50  L.  ed. ,  2G  Sup.  Ct.  liep.  117. 

Sereral  of  Umbo  eases,  it  is  true,  were  ap- 
plications for  hal)eas  corpus  prior  to  final 
decisions  In  the  lower  courts,  and  the  re- 
fusal of  the  write  was  based  partlj,  at 
least,  upon  the  propasition  that  the  order- 
I7  administration  of  justice  would  be  better 
■ubaerved  by  declining  to  exercise  our  juris- 
diction until  the  conclusion  of  the  proceed- 
ing* below.  In  Em  parte  Uirzan,  however, 
this  court  declined  to  issue  a  writ  of  ha- 
beas corpus  after  a  conviction,  holding  that 
it  might  be  issued  b;  the  proper  circuit  court, 
and  that  application  should  be  made  to  that 
court  except  in  cases  where  there  were  some 
special  circumstances  making  immediate  ac- 
tion by  this  court  necessaij  or  expedient. 
^In  the  ease  at  bar,  if  there  was  any  error 
in  the  proceedings  of  the  trial  court,  it 
eould  have  been  corrected  by  writ  of  error 
from  the  court  of  appeals,  and  no  reason  Is 
given  why  that  rtaatij  should  not  have  been 
S  pursued,  except  the  request  of  the  district 
7  judge,  who  decided  the'caae.  Reference  is 
made  to  a  decision  of  the  court  of  appeali 
of  the  eighth  circuit  (Ae  Boyi,  1  O.  C.  A. 
166,  4  U.  S.  App.  73,  49  Fed.  48),  but  that 
only  announced  the  doctrine  of  some  of 
the  oases  cited  above, — that  ordinarily, 
prior  to  final  judgment  a  writ  of  habeas 
corpus  ought  not  to  be  issued. 

It  is  true  that  we  issued  a  writ  of  habeas 
corpus  in  t.  case  in  some  respects  like  the 
present  (Re  Belt,  197  U.  8.  48S,  40  L.  ed. 
848,  26  Sup.  Ct.  Rep.  608),  and  it  ii 
lied  upon  by  petitioner  as  authority  for 
this  application;  but  it  was  shown  in 
that  case  that  there  was  a  direct  con- 
fliet  between  the  state  and  local  Federal 
eourta  in  the  precise  point  of  law  involved, 
each  asserting  jurisdiction  over  the  same 
ofTenee;  that  the  court  of  appeals  had  al- 
ready decided  the  question  adversely  to  the 
contention  of  petitioner,  so  that  a  writ  of 
error  from  thnt  court  would  have  accom- 
plished nothing;  and  further,  that  the  mat- 
ter involved  opened  up  inquiry  into  ques- 
tions of  great  signiflcanee  sfTecting  the  re- 
spective jurisdiction  of  the  nation  and  the 
state*  over  largo  numbers  of  Indiana, 
There  were  special  reasons,  therefore,  for 
our  issuing  a  writ  of  habeas  corpus  and  in- 
Testigating  the  matter  in  that  case.  But 
H  does  tiot  follow  from  the  action  then  tak- 
«i  that  It  It  DeeewTy  or  proper  lor  this 


,  court  to  ianu  k  lutbcM  corpus  in  erei; 
ease  InTtdrtng  the  qneation  of  the  l^^li^ 
of  a  sale  of  liquor  to  Indians  or  the  bring- 
ing of  liquor  into  the  Indian  country.  It 
Is  enough  that  the  oases  be  disposed  of  in  tba 
orderly  and  customary  mode  of  procedure. 
It  may  be  assumed  that  the  trial  courts 
will  follow  the  rulings  of  this  court,  and 
if  there  be,  in  any  case,  a  departure 
therefrom,  the  proper  sppellnte  court  will 
correct  the  error.  To  permit  every  pet^ 
criminal  case  to  be  brought  directly 
to  this  court  upon  habeas  corpus,  on  tho 
ground  of  an  allied  miaconoeptton  or  dis- 
r^ard  of  our  decisions,  would  be  a  grier- 
ous  misuse  of  our  time,  which  should  be  do- 
voted  to  a  consideration  of  the  more  Im- 
portant l^al  and  constitutional  questiono 
which  are  constantly  arising  and  calling  for 
our  determiuatiou. 

For  these  reasons  the  pettlton  for  •  wrtt 
of  Itdbea*  oorpua  ia  denied. 


EHIL  DIECEBREOFF  «t  at. 


I.  Dntlea— redellTerr     bon<— Tall4itr<— 

Tbe  aotborltj  of  the  collectci,  DDder  V.  ■. 

Bev.  Btat.  I  S899,  IT.  8.  Comp.  Stst  1001. 
p.  1921,  to  require  a  bond  Irom  an  [mportar 
tor  double  the  value  of  the  mcTchandiso 
Imported,  to  be  tarlelted  (or  the  nooretora 
Dnopened  of  any  package  of  tbe  Invoice  dik 
Da  demand,  Includes  tbe  right  to  take  a  leM 
strlaeent  ondcrtaklng,  such  as  a  band  wblek 
provides  far  tbe  return  o(  any  required 
package  onopenrd  at-  tbe  paTment  of  double 
Its  value  Si  a  condition  of  being  dIscbargeA 
from  tbe  fall  penaltj  of  tbe  baud. 

a.  Dkiuacea — redellTerr  boad.— D  e  a  b  I  e 
tbe  value  o(  tbe  package  of  an  lovalee  of 
Imported  merebsndlBe  otdered  by  tbe  col- 
lector to  be  returned,  sod  not  merely  tbe 
actual  damages  sustained  by  lb*  Dotted 
Btstes  by  reason  of  Its  nonreturn,  Is  tbe 
measure  ot  recovery  tor  the  breach  of  tbe 
obllgatlan  Incarred  In  a  redelivery  boad  tak- 
en by  tbe  eolleetor  under  tbe  aatbortty  et 
H.  a.  Rev.  Stat.  |  2899.  to  return  any  f 
qolrcd  package  unopened,  or  to  pay  double 
Its  value  as  a  coudltlon  ot  being  discharged 
from  the  full  penalty  of  the  bond. 

S.  Diilaiu:« — penally  In  pedellvcFr  bond 
—enforcement.—  The  enforcement  of  tlM 
penalty  prescribed  In  a  redelivery  bond  tak- 
en by  &  collector  ooder  ibe  authority  of  O. 
8.  Rev.  Stat.  I  2899.  for  the  oon retain 
unopened  of  any  required  package  of  an  In- 
voice of  Imported  tnerehandlae,  ts  not  pre- 
claded  by  tbe  provision  o(  |  961  <U.  S. 
Comp.  SUt  1901,  p.  699).  that  tn  suits 
to  recover  the  forfeiture  snneied  to  a  bond 
or  other  specialty,  where  the  torfeltnret 
breach,  or  nonpeiformauce  appears  by  ll» 
fault  or  eonfcsrion  of  the  defendant,  or  ap> 
OD  dsnnmc,  tbe  court  sball  nndar  Jndfsa* 
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OH  WHIT  of  Certiorari  to  the  United 
Etatw  Circuit  Court  of  Appula  for  tho 
BacoDd  Circuit  to  ravlaw  a  judgment  wtiieh 
ravened  a  judgmant  of  the  Circuit  Court 
for  the  Southern  District  of  New  Torlc, 
directing  *  verdiot  in  fivor  of  the  govam- 
inant,  in  an  action  on  a  redelivery  Iwnd, 
Is  twioe  the  estimated  value  of  a  padcsge 
•f  Imported  merohandise  not  returned  to  the 
aollector  upon  demand.  The  judgment  of 
tha  Circuit  Court  of  Appeals  reotnad,  that 
of  the  Circuit  Court  offlrmtd,  and  the  oaae 
lemonded  to  the  Cirouit  Coort. 

See  same  case  balow,  13«  Fed.  S4B. 

The  facte  are  stated  in  tba  opinion. 

AttUtant  Attonu]/  Osiwral  HeBej- 
aolda  for  petitioner. 

IfeMTf.  W.  Wlekliam  Bmltlt  and  John 
K.  VommH  for  reepondntik 

9  *Hr.  Justice  Day  delfvarad  tha  opinion  of 
the  eourt: 

An  action  was  brought  in  tlie  drcnit  court 
to  recover  upon  a  certain  redelivery  bond, 
purporting  to  ba  ^Leeuted  under  oover  of 
I  ES99,  U.  S.  Rev.  StaL,  U.  8.  Uomp.  Stat. 
ISOl,  p.  1821.  The  respondents,  principals 
m  the  bond,  were  partners,  as  Diedcerboff, 
BafBoer,  &  Compan;.  Achells  and  Bolcer 
executed  the  bond  as  euretiea.  On  Jan- 
varj  13,  1897,  DieekerhofF,  BafBoer,  k  Com- 
pai^  imported  hj  the  iteainahip  Bovie  cer- 
tain merchandise,  wUeh  waa  entered  in  Uie 
New  Yoric  custom  house  sjid  consisted  of 
•even  packages.  These  were  described  in 
two  invoieea  and  are  numliered  417  to  421, 
M3,  984.  Pai&aga  No.  418  was  daugnated 
by  tite  collector  to  be  aent  to  the  puLlio 
atorea  for  examination  and  tqtprais&l;  the 
others  were  turned  over  to  the  importer 
undn  S  2899,  Rev.  Sta.L  The  eetimated 
value  of  the  entire  Importaticxi — Sl,622 — 
WM  indorsed  on  the  bond.  Within  ten 
iaj*  after  the  azamlnation  and  appraisal 

_of  package  tia.  418,  the  ooUector  ordered 

e  respondents    to    return    package    No.    420. 

•  This  package*waa  not  returned.  TfaeretqioD 
suit  was  instituted  upon  the  bond.  A  de- 
murrer to  the  complaint  wae  overruled,  and 
an  anawer  wag  Sled  denying  breach  of  the 
bond,  and  also  that  the  United  States  had 
■ustained  any  actual  damagea.  At  the 
trial  a  cuatoma  clerk  testified  as  to  the 
value  of  padcaga  No.  420,  eatimated  from 
the  Invoice,  that  it  was  tlBi^f!;  that  the 
a*   bcyid   waai    TmmI, 


Bovici  where  from,  Liverpool;  amount,  91,* 
S2Z."  It  was  conceded  that  the  collector 
had  eallad  for  the  return  of  the  package 
that  the  aama  was  not  returned,  and  re- 
Bpondenta  offered  no  avidenee.  Counsel  for 
the  United  States  conoadad  that  there  waa 
no  proof  In  the  case  that  the  United  State* 
had  suffered  actual  damage,  and  that  they 
could  make  no  such  proof.  Over  the  re- 
apondenta'  request  for  a  verdict  in  their 
favor,  the  circuit  eourt  directed  a  verdict 
In  favor  of  the  government  lor  {368.12, 
being  twica  the  estimated  value  of  the  unra- 
turned  padcage.  The  circuit  court  of  ap- 
peals reversed  this  judgment. 

The  seoUons  of  the  Bevised  Statutes  per* 
tinent  to  be  considered  are: 

"Bm.  2889,  U.  6.  Comp.  SUt.  1901,  p. 
1821,  No  merchandise  liable  to  be  In- 
ipeeted  or  appraised  shall  ba  delivered  from 
the  custody  of  the  offlcera  of  the  oustoma 
until  the  aama  hai  been  inapeoted  or  ap- 
praised, or  until  the  package*  sent  to  be 
inspected  or  appraised  shall  be  found  cor* 
reetly  and  fairly  invoiced  and  put  up,  and 
BO  reported  to  the  collector.  The  eoMteUiT 
may,  however,  at  the  request  of  the  owner, 
importer,  consignee,  or  agent,  take  bond*, 
with  approved  security,  in  double  the  esti- 
mated value  of  sueh  merchandise,  condi- 
tioned tliat  it  shall  be  delivered  to  the  or- 
der of  the  collector,  at  any  time  within  tan 
days  after  the  padcage  sent  to  the  publia 
stores  baa  beau  appraised  and  reported  to 
the  collector.  If,  in  the  meantime,  any 
package  shall  be  opened,  without  the  consent 
of  the  collector  or  surveyor,  given  In  writ- 
ing, and  then  in  the  presence  of  one  of  the 
inspectors  of  the  onatoms,  or  if  the  package 
la  not  delivered  to  the  order  of  the  collaot- 
or,  according  to  the  condition  (rf  the  bond* . 
the  bond  shall,  in  either  case,  be  forfeited."  O 

'Sac  2901,  U.  S.  Comp.  Stat.  1801,  p.? 
1921.  The  oollector  shall  designato  on  the 
invoice  at  least  one  padcage  of  tvtij  in- 
vfdca,  and  one  package  at  leaat  of  every 
tan  padeages  of  merchandise,  and  a  greator 
nnmbar  should  he  or  either  of  the  appralo- 
ars  deem  it  necessary,  imported  kito  such 
port,  to  be  opened,  examined,  and  appraised, 
and  shall  order  the  package  so  designated 
to  the  public  stores  for  examination;  and 
If  any  padcage  be  found  by  the  appraiser* 
to  contain  any  artide  not  specified  in  ths 
invoice,  and  they  or  a  majority  of  them 
shall  be  of  opinion  that  such  article  was 
omitted  in  the  invoice  with  fraudulent  In- 
tent on  the  part  of  the  shipper,  owner,  or 
agent,  the  contents  of  tlie  entire  padcaga 
in  which  the  artide  may  be  shall  be  liable 
•alsure  and  forfeiture  on  coavicUoB 
tiiarsof  befora  mj  eourt  of  compatant  jnrt^ 
dictlcn;  but  U  tlM  appniaan  shall  to  «l 
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o^Ion  that  no  melt  fnndident  intant  ax- 
lited,  tlicn  the  Talue  of  such  article  aball 
be  edded  to  the  eatrj,  end  the  duties  there- 
on peJd  eccoTdingly,  end  the  Bame  ebftU  be 
deUrered  to  the  importer,  agent,  or  ^jnaignee. 
Buoh  forfeiture  may,  hawerer,  be  remitted 
by  the  Seeretery  of  the  Tteanxaj  on  the 
production  of  eridence  utiBfacrtoT^  to  >><"■ 
tfaat  no  fraud  wee  intended." 

"See.  2939,  U.  B.  Comp.  Btat  1901,  p. 
1938.  The  collector  of  the  port  of  New 
York  ahall  pot,  under  an^  drenmetancee, 
direct  to  be  sent  for  examination  and  ap- 
pTftieement  leea  than  one  package  of  ersi; 
invoice,  and  one  package,  at  leaat,  out  of 
•very  ten  packages  of  merchandise,  and  ■ 
greater  number  ihonld  he,  or  the  appralaer, 
or  anj  aesietaut  appraieer,  deem  it  neoee- 
■ary.  When  the  Seerataiy  of  the  Trsasuiy, 
boweT«r,  from  the  eharaoter  and  deieription 
of  the  merchandise,  ma;  be  of  the  opinion 
that  the  examination  of  a  lees  proportion 
ti  packages  will  amply  protect  the  revenue, 
be  may,  by  special  regulation,  direct  a  less 
number  of  packages  to  be  examined." 

The  bond  was  in  the  enm  of  $60,000,  and 
conditioned  as  follows: 

"The  condition  of  this  obligation  le  audi 
that  if  each  and  every  padcage  or  padcagee 
of  eadi  and  every  importation  made  by  the 
§aaid  prinoipale  at  any  time  within  six 
n  months  from  and*after  the  date  of  these 
presents  and  delivered  from  the  custody  of 
the  officMV  of  the  eustoms  In  pursuance  of 
I  SS90,  Revtaed  Htatutea  of  the  United 
States,  shall,  within  ten  dayi  after  the  pack- 
age or  packages  designated  by  the  collector 
and  eent  to  the  public  store  to  be  opened  and 
examined,  have  been  appraised  and  reported 
to  him,  be  returned  to  the  order  of  the  eol- 
leotor  witbont  having  been  opened  except 
with  tb«  consent  of  the  collector  or  eur- 
veyor.  given  in  writing,  and  then  In  the 
presence  of  one  of  the  officers  of  the  cus- 
toms j  or  if  the  above-bounden  obligors 
ahall,  in  lieu  of  such  return,  pay  to  the 
proper  collecting  ofBcer  of  said  port  dou- 
ble the  estimated  value  of  the  package  or 
packages  of  merdiandlse  not  so  returned, 
then  this  obli^tion  is  to  be  void,  otherwiee 
to  remain  in  full  force  and  virtue. 

"And  the  above-bounden  obligors  do,  for 
themselves,  their  hnre,  executors,  adminis- 
trators,  and  assigns,  jointly  and  severally 
eovenant  and  agree  with  the  United  States 
that  the  collector  of  customs  aforesaid  shall 
Indorse  on  this  bond  the  estimated  value 
of  each  importation  ae  made,  and  the  date 
thereof,  end  thot  the  penalty  of  toie  bond 
■ball  be  held  to  be  double  the  value  of 
each  importation  as  made  and  Indorsed  ea 
atoreaaid ;  and  that  the  value  of  the  Impor- 
tati<«,  where  there  1*  no  violatlmi  td  the 


I  conditions  of  thie  bond,  ahall  not  in  any 
way  affect  the  liability  in  those  ease* 
where  there  shall  be  a  violation  thereof." 

Upon  the  facta  stated  the  question  1^ 
How  much,  if  anything,  can  the  government 
recover  upon  this  bond  t  That  there  is  diffi- 
eult7  in  the  solution  of  the  question  is 
found  In  the  diSeroit  suggestions  put  fo^ 
ward;  that  the  actual  damages  sustained 
by  the  government  may  be  recovered,  whidi 
is  tbe  contention  of  the  respondents,  and 
wa«  the  view  ol  a  majority  of  the  dreuit 
court  of  appeals;  second,  the  actual  valne 
of  the  unretumed  package,  which  waa  the 
view  sustained  by  one  judge  of  tbe  dreuit 
court  of  appeals;  third,  twioe  the  value  of 
the  package  not  returned,  which  was  the 
view  of  the  drooit  court;  fourth,  doubles 
the  value  of  the* consignment,  whidi  seems? 
to  be  the  preeent  contentiDn  of  the  govem- 

It  may  be  admitted  that  the  bend  does  not 
follow  In  strict  terms  the  provisions  of  | 
2899,  which  seems  to  require,  or  at  least  ta 
anthorii^  a  bond  in  double  the  estimated 
value  ot  the  merehandlse  Imported,  with  m 
condition  that  it  shall  be  ddivered  to  the 
order  of  the  collector  at  any  time  within 
ten  daya  after  the  package  sent  to  the  pub- 
lic stores  has  been  appraised  and  reported  to 
the  collector.  The  statute  further  provide! 
that  If,  in  the  meantime,  any  package 
should  be  opened,  without  the  consent  of 
the  collector  or  surveyor,  given  in  writing, 
and  then  in  the  presence  of  one  of  the  In- 
spectors of  the  customs,  or  if  the  package  ]■ 
not  delivered  to  the  order  of  the  collector, 
acoording  to  the  condition  of  the  bond,  In 
either  case  It  shall  be  forfeited.  The  bond 
given,  while  it  was  for  a  period  of  six 
months.  In  the  sum  of  950,000,  provided  tliat 
the  ool  lector  ol  customs  should  indorse  on 
the  bond  the  estimated  value  of  eaeh  Im- 
portation and  the  date  thereof,  and  that 
the  penalty  of  the  bond  should  he  doable 
the  value  of  each  importation  as  so  made 
and  indorsed,  which,  in  this  case,  would 
make  the  penalty  (3,044.  This  bond  eon- 
tains  tbe  condition  that  if  the  obligfvs,  in 
lieu  of  the  return  of  the  package,  pay  t» 
the  proper  collecting  ofQcer  double  the  value 
ot  the  package  or  packages  not  so  returned, 
then  the  obligation  fs  to  be  void. 

While  the  statute  does  not  provide  In  ex- 
press terms  for  a  bond  thus  conditioned, 
it  seems  to  be  wdl  settled  that,  although 
not  strictly  in  conformity  with  the  statute, 
if  it  does  not  run  counter  to  the  statute 
end  is  neither  malum  prohibitum  nor  mahim 
in  ae.  It  is  a  valid  bond,  although  not  la 
terms  directly  required  by  the  atatuta. 
Uottt  T.  Dnifed  Statf,  160  U.  a  S71,  SS^ 
41  I*  ed.  Ill*,  11Z4,  IT  Sup.  Ct  B^  «81 
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Indeed,  the  learned  coumel  lor  reipondsnii 
eoDcedes  that  iiteh  a  bond  can  be  taken,  uid 
in  Iiii  brief  brji:  "ReapondenU  make  no 
point  »8  to  tlie  oonfonnitj  of  the  bond  to 
the  itatutc^  or  the  right  of  tlie  United 
^  StatM  or  Uie  eoUector  to  enforce  It  In  ite 
H  form  ■•  made.  For  the  porpoMS  of  thle 
■  artpiment  we'Coneede  that  it  was  a.  Tolun- 
tu7  bond,  enforoeable  ecoorduig  to  ite 
temu,  and  that  there  has  been  a  breaoh." 
But  we  think  this  Boinething  more  than 
a  mere  TOluntai?  bcmd.  The  statute  au- 
thorises, it  is  true,  a  more  etringent  under- 
taking, for  literalljr  it  authorizes  a  bond 
in  double  the  value  of  the  merchandise,  con- 
ditioned that  It  shall  be  delivered  to  the  or- 
der of  the  collector  at  any  time  within  ten 
days  after  the  padcage  sent  to  the  public 
storea  has  been  appraised  and  reported  to 
the  oolleetor.  And  further  providea  that  if. 
In  the  meantime,  any  package  shall  be 
opened,  except  in  the  presence  ol  the  eol- 
leetoT  in  the  manner  provided,  or  it  the 
padiBi^  is  not  delivered  to  the  order  of  the 
collector,  according  to  the  condition  of  the 
bond,  it  shall,  in  either  ease,  be  forfeited. 
With  this  ample  authority  to  take  a  more 
enlarged  undertaking,  we  think  it  was  with- 
in the  power  of  the  collector  to  take  the 
bond  in  suit,  which,  taken  tt^ether,  provides 
(or  the  return  of  any  required  package  in 
an  unopened  condition  or  the  payment  of 
double  its  value  as  a  condition  of  lieing  die- 
cliaTged  from  the  full  penalty  of  the  bond. 
Thera  Is  nothing  In  thia  bond  which  runs 
eonnter  to  the  statute,  and  it  Is  within  the 
authority  conferred  to  take  a  bond  which 
ahould  be  forfeited  if  the  package  was  not 
i«tumed  in  the  manner  required.  Cer- 
tainly the  makers  of  the  bond  cannot  com- 
plain that  they  have  been  permitted,  by  ite 
terms,  to  discharge  the  obligation  to  re- 
turn a  package  by  paying  double  its  value, 
when  a  bond  in  dm^le  the  value  of  the  mer- 
diandlse.  to  be  forfeited  for  the  nonretom 
of  a  package  unopened,  might  have  been  r»- 

The  real  question  In  the  ease,  then,  is. 
What,  if  anything,  can  be  recovarsd  under 
the  circumstanoes  shown,  on  the  obligation 
ineuried  In  this  bond!  It  is  the  contention 
«f  the  reepondenta  that  the  United  States 
can  reoover  only  for  actual  damages  which  it 
haa  shown  that  It  instalned,  and  that  It 
wsa  not  the  purpose  of  the  statute  or  the 
obligation  of  the  bond  given  to  enlarge  the 
l]i^)ility  beyond  such  damages  aa  the  gov- 
ernment shall  be  able  to  all^e  and  prove. 
^Bnt  we  think  tbe  purpose  of  the  statute 
jjand  the  purpose  of  the  requirement  in  the 
•  bond  (provided  for  therein,  and  the  one  giv- 
en in  this  case,  was  to  secure  the  perform- 
kaee  of  the  du^  Imposed  of  returning  the 


package  or  packages,  where  an  importer 
aveJIed  himself  of  the  privilege  of  with- 
drawing merchandise  from  the  custody  of 
the  govemmentaJ  officials  before  it  has  been 
examined  and  appraised.  It  is  the  right 
of  the  gxwemment  to  examine  meroliandisa 
imported  from  foreign  countries  and  ascer- 
tain it«  value  for  the  purpose  of  flxing  tha 
amount  of  duties  collectible  thereon.  It 
has  the  right  to  hold  this  merchandise  un- 
til this  purpose  cati  be  effected.  Obriouaty, 
in  a  oountiy  where  the  business  of  import-  . 
ing  goods  has  beoome  so  vaet,  as  is  now 
the  case  in  United  States,  it  would  be  im- 
practicable to  store  all  goods  and  hold 
them  until  examination.  The  law  haa, 
therefore,  provided  for  the  detention  usual- 
ly of  one  package  In  ten  of  an  importation, 
and  given  tbe  privilege  to  the  importer  of 
removing  the  rest  of  tha  goods,  but  to  ba 
held  intact,  eubjeet  to  the  right  of  the 
government,  If  an  examination  of  tlie  pack- 
ages ordered  for  inspection  shall  suggest 
such  course,  to  require  that  other  package* 
be  returned  intact  for  examination,  and  If 
this  statutory  duty  Is  not  performed,  we 
think  it  was  the  intention  of  the  law  to 
provide  speciflc  damages  to  be  reoovered  up- 
on the  nonperformance  of  the  du^  Im- 
posed, and  to  secure  a  prompt  and  faithful 
discharge  of  which  the  statute  provides  for 
the  giving  of  a  bond. 

In  cariylng  out  this  purpose  we  hold  the 
law  permitted  the  talcing  of  such  a  bond 
as  was  given  in  this  case,  providing  that, 
it  tiie  party  did  not  return  the  package  re- 
quired, he  should  pay  double  the  amount 
of  tbe  value  thereof.  We  think  such  un- 
dertaking, for  this  manner  of  discharging 
this  duty,  or  paying  the  value  stipulated, 
was  intended  to  and  does  relieve  me  gov- 
ernment from  the  necessity  of  showing  any 
actual  damage  or  loss.  It  is  suggested  that 
the  government  may  prove  the  damages 
sustained  possibly  by  the  testimony  of  in- 
formers or  of  those  who  packed  the  mer- 
ehsmdlse  before  shipment,  and  in  other 
ways.  But  in  our  opinion  it  was  the  pur- 
pose  of  this  statute,  and  the  l>ond  executed  h 
in  the  case,  to  dispense  with'the  necessity  • 
of  resort  to  this  method  of  showing  dam- 
ages, and  to  fix  double  the  value  of  the 
padiage  ordered  to  be  returned,  as  a  defi- 
nite aum  to  be  paid  for  the  nonfulfllment 
of  the  statutory  duty.  In  such  cases  the 
recovery  Is  for  the  stipulated  sum,  and  Is 
not  limited  to  the  damages  actually  proveiL 
Clark  V.  Barnard,  108  U.  8.  430,  UT,  CT 
L.  ed.  TSO,  T87,  2  Sup.  Ct  Rep.  BT8. 

It  Is   strongly   urged  that  this  In  raaigr 
oaoea  may  work  aerions  hardship,  and  tha^ 
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in  tU  the  yeara  In  which  this  statute  or 
it«  equivalent  has  been  In  force,  no  action 
b  ahonn  to  have  been  brought  upon  tbU 
theory.  But  the  contract  i»  deQnit«  in  its 
terms,  and  it  vaa  the  privilege  of  the  im' 
porter  to  leave  the  goods  in  the  custody 
of  the  government  or  take  them  out  upon 
giving  the  obligation  which  is  the  subject- 
matter  of  this  suit.  It  may  be  that  in 
some  cases  such  a  rule  would  permit  the 
government  to  recover  a  large  percentage 
of  the  value  of  tba  goods  imported,  and 
it  !a  euggeated  the  package  not  returned 
may  represent  the  larger  part  of  the  value 
of  the  entire  invoice;  but  we  do  not  think 
thesa  eonaiderations  should  overcome  the 
purposes  of  the  statute  and  the  terms  of 
the  obligation  incurred  In  the  giving  of 
this  bond. 

The  purpose  of  the  statute  was  to  en- 
force the  collection  of  the  revenues,  and  to 
require  that  goods  shall  be  as  repre- 
sented, and,  it  removed  from  goremmental 
control  before  the  facts  about  them  are  as- 
eertained,  to  require  them  to  be  returned 
nsopened,  except  as  provided  \>j  statute^  or 
a  speciflo  penalty  be  paid  for  failure  ao  to 
do. 

It  is  further  contended  that  |  981,  U.  8. 
Rav.  Stat,  U.  S,  Comp.  SUt.  1901,  p.  699, 
protects  sgainat  enforcement  of  a  penalty 
of  this  kind.  This  sactlra  provides:  "In 
all  suite  brought  to  recover  the  forfeiture 
annexed  to  any  articles  of  sgreement,  t 
nant,  bond,  or  other  specialty,  where  the 
forfeiture,  breach,  or  nonperformance  ap- 
pears by  the  default  or  confession  of  the 
defendant,  or  upon  demnirer,  the  court 
shall  render  judgment  for  the  plaintiff  to 
recover  so  much  as  Is  due  according  to 
equity.  And  when  the  sum  for  which  judg- 
ment should  be  rendered  la  uncertain,  it 
S  shall,  if  either  of  the  parties  request  it, 
•  be  assessed  by  a  jury."  "But  if  we 
correct  In  holding  that  it  was  the  Intention 
of  Congress  to  provide  a  specific  penalty  for 
(ailing  to  return  the  merchandise  as 
quired,  it  is  not  within  the  province  of 
eourte  of  equity  to  mitigate  the  harshness 
of  penalties  or  forfeitures  in  such  eases 
auch  relief  would  run  directly  counter  to 
the  statutory  requirements.  Story,  Eq.  Jur. 
f  1326.  We  think  the  sircuit  court  was 
right  in  rendering  judgment  for  double 
the  value  of  the  nnreturned  package. 

TAe  jvdgmant  of  the  Oirouit  Court  of  Ap- 
peaJe  will  be  reverted  and  the  judgment 
the  Oircvit  Court  affirmad  and  the  ease  re- 
manded to  the  Circuit  OourL 


WILLIAM  WILLIAMS,  United  Stntea 
Commissioner  of  Immigration  st  the  Port 
of  New  York. 

Allea  ImmlarraBts — dCfortatloB— aeeond 
hcarlns.—  Tbe  second  bearing  before  a 
board  of  special  tnanlrr,  as  a  resnlt  of  whidt 
a  deportAtlon  of  certain  British  aliena  was 
ordered,  could  be  directed  bj  the  Secretarr 
ot  Commerce  and  L«bar,  actluK  onder  the 
aothorltT  conferred  apon  him  b?  the  set 
ol  UoTch  t,  im  (33  Stat,  st  L.  lilt,  c  lOU. 
D.  S.  Camp.  Stat  Bupp.  IMt.  p.  184).  I  U, 
to  deport,  within  three  years  otter  Isndlnc 
or  entry,  an  alien  found  to  be  iinlawfnllr 
wltbln  the  Dnited  BU\*tt,  altbouEh  the  flrat 
decision  of  the  board  of  inquiry,  st  the  time 
ot  Isndlng,  was  anaDlmouslT  In  favor  at  tha 
ImmlgrsDtB,  and  snch  decision  Is,  b;  tba 
express   provisions  of  |   36,  declared  ta  bt 


OH  WRIT  of  Certiorari  to  the  Unitad 
States  Circuit  Court  of  Appeals  for  tbt 
Second  Circuit  to  review  a  judgment  which 
reversed  an  order  of  the  Circuit  Court  for 
the  Southern  District  of  New  York,  dis- 
charging, on  habeas  corpus,  certain  alien 
immigrants  whose  deportation  was  ordered 
as  a  result  of  a  second  hearing  befon  a 
board  ot  special  inquiry.    Afjirmed, 

See  same  ease  below,  136  Fed.  734. 

The  facts  are  stated  In  the  opinion. 

Meatra.  Ensaae  Trendwell  Mid  Bdwari 
Lauterbach    tor   petitioners. 

Aetietant  Attorney  Qmeral  Rob1>  fiar 
respondent. 

m 
*  Ur.  Justice  Holmes  delivered  the  <^nlaaP 
of  the  oourti 

This  cose  comes  here  by  oertlorari.  IW 
U,  S.  6S5,  49  L.  ed.  1174,  8S  Sup.  Ct.  Bep. 
SOS.  It  Is  a  writ  of  habeas  corpus,  ad- 
dressed to  the  Secretary  of  Commeree  aad 
Labor  and  to  the  commissioner  of  immigi^ 
tion  of  the  port  ot  New  York,  on  which  Ott 
circuit  court  made  an  order  discharging  the 
petitioners,  but  the  circuit  court  of  appeals 
reversed  the  order  by  a  divided  eourt.  136 
Fed.  734.  The  return  to  the  writ  discloees 
that  the  petitioners  are  British  aliens,  that 
they  arrived  In  New  York  on  Februar;  1, 
1B(U,  were  detained  tor  examination  by  • 
board  of  special  inquiry,  were  eramliie^ 
and  were  allowed  to  land.  Tlie  return  fn^ 
ther  shows  that  afterwards,  in  Mareh,  thqf 
ware  antatad  by  wder  of  tho  said  flaarata^ 
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'and  afUr  knotber  hearing  before  b.  board  of 
■peeiM  lDquii7  were  ordered  to  be  returned 
to  England,  as  being  In  Uiie  eoontr/tn  violiL- 
tion  of  the  acta  of  CongTesa  touching  the 
matter.  The  onlj  qoegtion  la  wnether  the 
,  Beeretary  had  the  right  to  direct  the  second 
hearing  and  to  make  the  order  of  deporta- 
tion under  |  21  of  the  aet  of  Uarch  8, 
1903,  chap.  1012,  when  thera  had  been  on 
fuquiiy  at  the  time  <a  the  petitioners' 
landing,  and  a  decision  in  tlieir  favor  under 
I  26,  32  Stat,  at  L.  1218,  1220  (U.  S. 
Comp.  Btat.  IBOE,  Snpp.  pp.  284,  287).  It 
la  proper  to  add,  as  giving  more  dramatie 
force  to  the  contention  of  the  petitiimeri, 
that  the  proceedings  upon  both  Inqulriea  are 
Incorporated  into  the  return  by  referenee, 
ftnd  that  they  appear  to  have  been  before 
ttie  same  peiaons,  upon  the  eaine  question, 
aamely,  whether  the  petitioneri  eama  to 
this  eountry  under  eontraot  to  perform 
labor,  oontrary  to  the  statntea  of  the  United 
Btatee,  Act  of  February  26,  1686,  chap. 
164  (23  SUt.  at  L.  332,  U.  S.  Comp.  Btat. 
WOl,  p.  1200}  i  February  23,  IBST,  ohap. 
K20  (24  Stat  at  L.  414)  (  Uarch  3,  1801, 
■hap.  SSI  (26  Btat.  at  L.  1084,  U.  8.  Comp. 
But.  1901,  p.  1204)  ;  Bfareh  3,  1003,  chap. 
«1012  (82  Stat  at  L.  1213,  V.  S.  Comp.  StaL 
fSupp.  lOOe,  p.  274).  See  also  acta  of'Oe- 
teber  19,  1688,  chap.  I2I0  (26  Stat  at  L. 
■M,  n.  &  Comp.  Stat  1901,  p.  1294); 
Uarch  3,  1893,  chap.  206  (27  Stat  at  L. 
169,  U.  B.  Comp.  Btat  1001,  p.  1300); 
August  18,  1804,  chap.  801  <26  Stat  a^  L. 
SOO,  V.  S.  Comp.  SUt  1901,  p.  1303). 

It  is  provided  I7  f  24  of  the  above-men- 
tioned act  of  1903  that  "every  alien  who  may 
act  appear  to  the  examining  Immigrant  In- 
•peotor  at  the  port  of  arrtval  to  be  clearly 
and  beyond  a  doubt  entitled  to  land  shall  be 
deUined  for  examination  In  relation  thereto 
I^  a  board  of  special  inquiry."  The  fol- 
lowing section,  |  25,  direeta  the  appoint- 
ment of  such  boards  aa  shall  be  necessary 
for  the  prompt  determination  irf  oases  of 
•liens  detained,  to  consist  of  three  members. 
Id  be  selected  from  the  immigrant  officials 
Id  the  service.  "Such  boards  shall  have 
authority  to  determine  whether  an  alien 
who  has  bean  duly  held  shall  be  allowed 
Id  land  or  be  deported."  They  are  to  keep 
reoordi,  "and  the  dedsion  of  any  two  mem- 
bers of  a  board  shall  prevail  and  be  flnaJ," 
Buhject  to  appeal  by  the  alien  m  a  dissent- 
ing member  "through  the  canmisaioner  of 
immigration  at  the  port  of  arrival  and  the 
Commissioner  Genentl  of  Immigration,  to 
the  Secretary  of  the  Treaanry"  (now  the 
BeereUry  of  Commerce  and  lAbor,  aet  of 
Wtbnuaj  14,  1B03,  chap.  BE2,  ||  4,  7,  10 
ttl  Stat  at  L.  826,  828,  820,  U.  8.  Comp. 
Btat  Snpp.  1905,  pp.  65.  6d,  TO])  '^hoM  da- 
daion  sh«1I  then  be  ItnaL"    In  this  caae  tha 

U  fl.  Or-M. 


flrat  decision  of  the  board  was  unanimooi. 
and  the  petitioners  contend  that  It  was  final 
by  the  very  words  of  the  act 

On  the  other  hand,  it  is  provided  by  |  II 
"that  in  case  the  Secretary  of  the  Treas- 
ury shall  be  satisfied  that  an  alien  has  bean 
found  in  the  United  States  in  violation  of 
this  aet,  he  shall  cause  such  alien,  within 
the  period  of  three  years  after  landing  or 
entry  therein,  to  be  taken  into  custody  and 
returned  to  the  country  whence  he  came," 
with  details  aa  to  the  method.  It  is  insisted 
by  the  government  that  this  power  Is  wd 
qualified  or  cut  down  by  |  2S.  Of  conrsa^ 
if  the  government  Is  right  on  the  construo- 
tion  of  the  act  there  is  no  queatioa  of  the 
validity  of  the  provision.  By  that  constroo- 
tion  the  finality  given  to  the  decision  of 
the  iMard  is  only  a  finality  consistent  with 
and  subject  to  |  21,  aa,  eanversely,  by  that 
contended  for  on  the  other  side,  the  powaroo 
of  the  BeereUry  is  subject  to  |  2G.  *  On  thaP 
former  view  the  United  SUtas  admiU  aliana 
oonditionally,  and  preserves  that  eondit!<» 
notwithsUnding  a  preliminary  decision  la 
their  favor  by  a  board  which  it  provides. 
The  authority  ot  Congress  to  Impose  such 
conditions  hardly  was  disputed  and  is  not 
open  to  doubt  Lem  Moon  Sing  v.  Unittd 
Btates,  1S8  U.  S.  638,  643,  39  L.  ed.  1088, 
1084,  IS  Sup.  Ct  Rep.  967 ;  Nithimura  Eki» 
T.  Umted  Btate*,  142  U.  S.  651,  35  L.  ed. 
1146,  12  ^up.  Ct  Rep.  336;  •/aponeie  Itnmir 
grant  Omc,  180  U.  8.  88,  BT,  99,  47  L.  ed. 
721,  724,  72S,  23  Sup.  Ot  Rep.  611.  Tba 
only  question  Is  what  it  has  done. 

Sotoa  meaning  must  be  found  for  |  21, 
no  less  than  for  |  26.  For  the  petitioners 
It  is  said  that  |  21  Is  satisfied  by  oonfining 
the  power  of  the  Secretary  to  easea  where 
a  board  of  special  inquiry  has  not  actai 
But  tills  would  limit  his  action  to  a  vary 
narrow  aoope,  since  tlie  act  provides  for 
such  a  boanl  in  every  case  where  the  alien 
doea  not  appear  to  the  Inspector  "to  ba 
dearly  and  beyond  a  doubt  entitled  to  land." 
Section  24,  quoted  above.  Again,  it  would 
defeat,  in  great  measure,  the  policy  of  the 
original  act  of  Ootober  19,  1888,  oliap. 
1210,  f  1  (26  Stat  at  L.  666,  U.  8.  Comp. 
SUt  1001,  p.  1204),  (see  also  act  of  March 
3,  1S9I,  chap.  6G1,  f  11  [28  Btat  at  L.  1088, 
U.  B.  Comp.  Stat  1901,  p.  J29BS,  which  ob- 
viously was  to  ^ve  a  chanoa  tor  fuller  In- 
veatigatlon  than  is  possible  at  the  moment 
of  landing,  when  any  inquiry  necessarily 
must  be  of  a  very  aummary  sort  Bee  /opO' 
n«se  Immigrant  Oaaa,  189  U.  S.  86,  99,  47  L 
ed.  721,  726,  23  Sup.  Ot  Rep.  811.  Yet  this 
polity  Is  emphasised  and  ralnforoed  by 
dianging  the  period  of  probation  from  cna 
year  to  three^  vhlla  in  otiur  raapaeU  |  tl 
follows  almoat  literally  the  words  of  tha  aa^ 
liar  act.    Tba  patttfamanr  aaMtraoMoa  alH 
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would  empty  the  requirement  in  (  20  that 
"uty  alien  who  shall  come  into  the  United 
State*  in  vioUtion  of  law"  •ball  be  deported, 
of  the  greater  part  of  ita  natural  meaning, 
ainoe  it  would  limit  it  to  eneh  aliena  only  ai 
appeared  to  the  Inipector  to  be  entitled 
bejond  a  doubt  to  land,  and  for  that  reason 
«aeap«d  a  board  of  apecial  inquiry  before 
they  came  in. 

Turning  now  to  t  2&,  tliat  lecUon  aeenii 
to  ua  to  diacloae  additional  reaaona  on  the 
govemment'a  aide,  ^e  board  ia  an  in- 
■trument  of  the  ezecuttye  power,  not  a 
Soourt.  It  la  made  up,  aa  we  have  m«ntioned, 
!*of  the  immigrant  offlciala  in  the*eervica, 
Bubordinates  of  the  eommiseioner  of  immi- 
gration, whose  duties  are  declared  to  be  ad- 
ministrative hy  I  23.  Decisiona  of  a  simi- 
lar type  long  have  tieen  reoognixed  as  deci- 
sioDa  of  the  executive  department,  and  can' 
not  constitute  ret  judicata  in  a  technical 
tense.  Niakimura  EkUi  v.  United  Btatei, 
tapra;   Fong   Tue   Titig   v.    Dnited   Btatet, 

140  u.  a  egs,  713,  37  l.  ed.  ooe,  eis.  13 

Sup.  Ct.  Rep.  1016;  Lem  Moon  Sing  v. 
United  Btatea,  16B  U.  S.  638,  30  L.  ed.  108S, 
16  Sup.  Ct  Rep.  087;  Fok  Tung  To  v. 
Vnitei  Bfatet,  185  U.  S.  zse,  305,  46  L. 
•d.  017,  BZl,  22  Sup.  Ct.  Rep.  836;  Japan- 
eie  Immigrant  Case,  ISO  U.  8.  80,  BS,  <7 
L.  ed.  721,  724,  23  Sup.  Ct  Bep.  611; 
United  Btatf  r.  Ju  Ton,  108  U.'S.  253, 
263,  40  L.  ed.  1040,  1044,  2S  Sup.  Ct 
Rep.  644.  The  deoisiona  necessarily  are 
made,  aa  we  have  sud,  in  a  summary  way, 
in  order  to  reach  the  "prompt  determina- 
tion" declared  by  I  ES  to  be  an  object  The 
board  baa  no  power  to  compel  witneaaei  to 
attend,  but,  at  was  said  by  the  circuit 
court  of  appeals,  must  dedde  upon  such 
evidence  aa  is  at  hand  or  is  readily  ao- 
eeesible.  These  are  eonai derations  against 
the  likelihood  that  Congress  meant  auui 
dectaioQB  to  be  binding  upon  the  Secretary 
of  Commerce  and  Lalwr,  t^e  auperior  oifieei 
of  the  members  of  the  board.  On  the  other 
hand,  there  is  a  plain  and  sufficient  meaning 
for  the  words  making  thdr  decision  final, 
and  that  la,  that  it  shall  be  Anal  where 
it  is  most  likely  to  be  questioned,— In  the 

It  is  true  that  the  dedalon  hardly  will 
be  questioned  tn  the  courts  except  when  it 
la  againat  the  right  to  land.  In  the  earlier 
acts  the  decision  of  an  Inspector  was  made 
final  Id  tonne,  only  "when  adverse  to  such 
rigfat."  Act  of  March  3,  1801,  chap.  651,  1 
8  (26  Stat  at  L.  1085,  U.  B.  Comp.  Sut 
leoi,  p.  1298).  Since  then,  it  la  said, 
CongresB  has  gone  on  Increasing  tbe  im- 
portance of  the  decision,  flrtt,  by  providing 
a  board  in  caaea  of  doubt,  with  a  limited 
appeal  (act  of  March  3,  1S03,  diap.  204, 
I  S  [27  sut  at  L.  670,  U.  8.  Camp.  Stat 


1001,  p.  1302]),  and  then  by  enlarging  tlM 
right  of  appeal  and  extending  the  finality  ef 
the  ultimato  decision  to  every  caae,  by  tha 
present  t  20.  But  thia  appears  to  ns  to 
strain  and  even  pervert  the  ooncluaiona  to 
be  drawn  from  the  change.  There  can  b« 
no  doubt,  we  think,  that  the  provision  ot 
the  act  of  1891  referred  to  the  courts.  Tba 
adrerae  decision  ot  an  inspector  would  be 
followed  by  deportation  unless  that  shouldge 
be  stopped  by  habeas  corpus.  To'prevent? 
a  retrial  in  that  event  the  provision  waa 
passed.  It  is  not  likely  that  the  purpoaa 
waa  changed  when  the  words  "when  adverse 
to  such  right"  were  dropped.  More  prob- 
ably they  were  omitted  simply  aa  superfln- 
oua.  If  the  question  ever  oould  arise  is 
the  courts,  except  when  the  alien  was  or< 
dered  to  be  deported,  there  waa  no  reason 
why  the  decision  to  admit  should  not  be 
given  an  effect  equal  to  that  of  a  decision 
to  exclude.  If  the  question  could  arias 
only  in  the  former  eaaa,  there  waa  no  need 
of  the  omitted  clause.  But  the  matter 
which  waa  before  the  mind  of  Congress  pre- 
sumably was  that  which  had  been  before 
it  on  the  farmer  occasion,  which  bad  been 
the  subject  of  judicial  diacuaslon  (Lens 
Ifoon  Bing  v.  United  Btate*,  supra;  Foh 
Tung  To  v.  United  Btatet,  186  U.  S.  206. 
304,  305,  46  L.  ed.  017,  021,  22  Sup.  Ct 
Rep.  686),  and  which  was  not  quito  dis- 
posed of  until  the  lost  term  of  thia  court 
(United  States  v.  Ju  Toy,  108  U.  S.  253, 
40  L.  ed.  1040,  26  Sup.  Ct  Bep.  844). 

There  was  a  suggestion  at  the  argument 
that  the  decision  of  the  Secretaiy  was  not 
warranted  by  the  evidence.  But  if,  for  tha 
purposes  of  decision,  we  assume  that  ques- 
tion to  be  open,  we  do  not  think  that  it 
needs  diacuaslon.  We  are  of  opinion  that 
the  decision  of  the  Circuit  Court  ot  Appeal* 
was  right 

Judgment  alarmed. 


am  u.  s.  287) 

08CAB  D.  HALSELL,  Oscar  Q.  Le«.  LeoB- 
Idas  L.  Land,  Daniel  P.  Wright,  and  Jeaa 
H.  Everest,  Appellantt, 


..  Appeal— from  territorial  coart— p^ 
▼l»w  o(  tmKtn—J3n  an  appeal  from  a  Jndc- 
ment  of  a  territorial  supreme  ooert.  alBrtDlng 
the  JDdKment  at  the  court  of  first  laataDC^ 
wbleb.  after  bearini  the  evidence,  foand  all 
the  laanes  In  a  nit  for  (peclflc  pertormanae 
In  favor  ot  the  defenduiti.  tha  SuprMBa 
Court  of  the  United  States  will  erdliiaHl7> 


UignzeaoyCOOgIC 


hat.rt;t.t.  t.  RGNFROW. 


«11 


k  KTlnrlnt  tb*  facti,  eonlliie  Itaelf  to 
fDcatloni  of  tlw  ■dmlralbtlltT  of  eTldeoee 
and  whathar  tberc  wu  anr  aTldaioe  to  ■<»- 
tBlB  tba  ooneliulon  TMCbvd,   wban  >Dck  te 


S.  ApDea.1— from     tsrrltortAt 

▼l«w  of  Ia«ta^-A  ludsment  of  tbe  luptcma 
coart  of  the  tcrrltor;  of  OklBhoTDa,  alDrmlnfl 
tbe  Jadffment  of  the  court  of  first  lostmnca, 
which,  iftcr  bearliiK  tbe  erldence.  lonnd  the 
lemes  In  ■  mlt  far  •pedSe  perlormance  tn 
Imvot  ot  the  defcDdante,  must  be  KDrmed  lui 
appeal,  where  thece  Ii  arldence  which  would 
•lutaln  a  fladlni  In  favor  el  the  detend- 
•nte  upon  an  liaue  In  the  pleadlusi  u  to 
wbetber  tbe  property  corered  bj  tbe  axre«- 
DMiit  bad  been  conTeTCd  to  a  tUti  penon 
toe  Taloa  and  wltbout  nodea. 

S>  SpmrtSe  yrtawtmrnma*  egeet  of  Ml* 
t«  tklrd  person^- Bpedfle  performaaee  of 
an  aireemeDt  to  eonrej  laad  cannot  be  de- 
creed where  the  vendor  haa  sold  tha  praf- 
ert7  to  one  who  Is  free  troni  all  eiialtlea.* 

4.  CoBtpaetv—fltBtnte  ot  fFanda — me^i- 
orwidiuB.—  Tb»  Tondor'a  execution  of  tbt 
deed  and  bli  written  eommiinicatloD  to 
the  Tcndeei  that  be  had  depoaltad  aneb  dead 
Id  a  bank,  for  dellTcr?  U  them  npon  paTmant 
of  the  parchaee  price,  doei  not  eatU^  the 
raqnlrement  of  Okla.  Laws  18eT,  chap.  8,  I  4. 
that  no  contract  relating  to  real  estate 
■Wlall  be  valid  ontti  t«duced  to  wrltlnt 
and  enbscribed  by  tbe  partlee  thereto."  even 
aanunlnK  that  a  memotandam  to  ba  lathered 
from  connected  docnmenti  ma;  be  aalSclKit, 
where  tha  veedeee  were  anwIUInc  to  accept 
the  deed  onlera  given  a  taller  and  more  nn- 
dlepnted  poaitiilon  than  cvald  be  tlven  at 
the  ttm&t 

5.  Sneellle  vartoniBiaea  — atatnta  af 
f raada— tf art  parfamaaaae*-  Thara  baa 
been  no  sneh  part  performanca  aa  JoatUlea 
■pedfle  performanca  of  an  oral  acreement  to 
convey  land  where  all  tbe  atepe  lookini  to- 
ward performance  were  diapnted  by  a  laatea 


Bulmitted   ipril  tO,   1906.    DtctdtS  May 
U,  1906. 

APPEAL  from  tha  Supreme  Court  of  the 
Territoij  of  OklaJioma  to  Teview  a  Jndg- 
■WBt  wUok  aiSrined  a  judgmant  tor  dsfaad- 
*nta  in  Ba  action  triad  bafore  a  judge  of 
that  eonrt  for  the  apedflo  performanee  of 
•a  agreement  to  convey  lend.     A/Jtrmei. 

See  aame  ewe  below,  U  Olda.  874,  78 
Pac  lis. 

The  facta  are  stated  In  the  opinion. 

MettTt.  J.  H.  Erereat  and  Emry  S. 
H»toari  for  appellants. 

lfet«r«.  John  W.  Sbartal,  JMoea  XL 
KeatoB,  and  fVoafc  WeUa  for  appellee*. 

S 

•    *Mr.  Jofltloe  Holatea  delivered  the  opin- 
ion of  the  eonrt! 
lUi  U  an  action  for   the  epeetfle  per- 


formance of  an  alleged  agreement  to  eon- 
Tcj  land,  brought  bj  the  appellanta  agalnat 
the  appellees.  Tbe  ease  waa  tried  before 
a  judge  of  the  eupreme  eourt,  and  all  tha 
issues  were  found  for  the  defendants.  It 
then  was  taken  before  the  full  eonrt,  npoB 
a  transcript  of  the  eridenoe  and  proeeedings, 
and  the  Jndgment  for  the  defendante  waa 
affirmed.  14  Okla.  674,  TS  Poc.  118.  There- 
upon it  waa  brought  here  by  appeal. 

It  la  assumed  hj  the  parties  that  the 
statement  of  facta  preOxed  to  the  opinion  In 
the  record  is  not  the  flnding  required  hy  the 
act  of  April  7,  1ST4,  chap.  80,  |  2,  IB  Stat 
at  L.  S7,  and  we  aaimns,  for  purposes  of 
decision,  tliat  under  the  act  of  Uaj  t, 
iseo,  chap.  182,  |  9,  26  Btat  at  I<.  81,  Sa, 
no  such  finding  of  facts  was  neeMsarj. 
8ee  Oklatuma  City  v.  MeMtuter,  IM  U.  & 
SZg,  40  Ij.  ed.  GB7,  20  Sup.  Ct.  Sep.  324; 
De  la  Soma  v.  De  la  Rama,  201  XJ.  8.  S03,  90 

L.  ed. ,  26  Sup.  Gt  Bep.  48S.  But  when,  aa^ 

here,  ttie  court  of  first  instance  saw  the  wit-g 
nesses,  the  full  court  ofthe  territory  would* 
deal  witli  ito  finding  as  It  would  with  the 
verdict  of  a  jury,  and  would  not  go  beyond 
questions  of  the  admissibility  of  eridsnea, 
and  whether  there  waa  any  eridenee  to  *u» 
tain  the  conclusioa  reached.  EUiton  y. 
Saonnabia,  4  Okla.  847,  8112,  46  Pac.  477. 
This  court  naturally  would  go  no  fnrther 
unless  in  an  unusual  case.  See  Sanford  r. 
Bonford,  139  U.  S.  642,  35  L.  ed.  290,  11 
Sup.  Ct.  Rep.  SM. 

In  view  of  these  prelimlnarlea,  If  any 
statement  Is  necessaiy  here  when  the  Judg- 
ment sets  forth  that  the  eourt  "finds  ths 
tssuea  In  said  cause  In  favor  of  the  ds- 
fendanta,"  a  single  matter  would  be  enough. 
It  appears  from  the  petition  that  after 
the  defendant  Reafrow,  who  waa  the  owner 
of  the  land,  had  broken  oflT  his  deatings 
with  the  plaintllTs,  he  conveyed  the  prcnn- 
ises  to  the  defendant  Edwards.  In  Ed* 
wards's  answer  it  ts  alleged  that  he  pur- 
chased  for  value  and  without  noUee.  The 
answer  of  Kenfrow,  though  lass  speeiflo,  la 
to  like  ^eet.  This  was  one  of  the  issuea  In 
the  cause  which  was  found  for  tbe  defend- 
ants, aa,  upon  the  evidence.  It  well  might  bet 
Therefore  it  is  not  neeessary  to  go  fnrther 
in  order  to  show  that  the  judgmait  cannot 
be  reversed.  For,  of  course,  spedtie  por- 
fomunee  Is  impossible  where  the  party  to 
tbe  contract  haa  sold  the  property  to  ona 
who  Is  free  from  all  equities.  Howevsr,  aa 
the  full  court  put  ita  affirmation  ot  Um 
judgment  upon  otiier  grounda,  we  will  not 
stop  at  this  poInL 

The  full  court  sustained  the  aingle  Judge 
on  the  ground  that  under  the  Oklahoma 
statute  in  fores  at  the  time  no  eontraet  r»- 
lating  to  real  estate,  other  than  for  m 
lease  for  not  over  one  year,  "shall  he  valid 


n.    n    u-H. 


S  COtfRT  REPORTER. 


antU  reduced  to  writing  uid  lubacribed  bj 
th*  partiea  thereto"    (Laws  ol  1807.  elwp. 


8,  I  4),  ftnd  tlutt  the  statute  bAd  not  been  r^l^ii^   possession.      Renfrow    replied,   aUi-i 


r  the  CAM  taken  out  of  it 
part  pertormAnoe.  Thie  etatute,  if  talcen 
Uterallf  and  natursllf,  goe*  furtliar  than 
its  English  pTohitype.  It  ia  not  satia&ed 
bj  a  memorandmn  mada  with  a  differmt 
Intent,  but  require*  an  instrument  drawn 
for  the  purpose  of  embodying  the  contract, 
and,  in  the  case  of  an  agreement  to  bu; 
and  aell,  the  lubecripUon  of  both  the  buy- 
n  and  seller,  not  merely  that  of  "the  party 

a  to   be  charged   therewith."     MoOormiOc   r. 

?Bonfil*,*i  Okla.  606,  Q18,  60  Pao.  296.  There 
was  no  luch  inttrument.  We  rather  infer 
that  the  court  below  inclined  toward  the 
foregoing  oonstruotion,  but  its  discussion 
euggesta  that  pouibly  a  memorandum  to  be 
gathered  from  connected  documenta  might 
be  enough,  and,  therefor^  agun,  we  do 
not  atop  here. 

The  case  for  the  plalntiSe  la  this:  Bhielda, 
an  agent  without  authority  in  writing,  as 
nquired  b;  the  Oklahoma  statute,  made  an 
agreement  to  aell  the  land  for  110,000,  and 
nceivad  a  diedc  for  9G00.  Material  addi- 
tion! were  made  to  thia  check  afterwardi 
Igr  the  plalntitfs,  *o  that  it  is  a  question, 
at  least,  whether  it  waa  admlwlble  in  evi- 
dence. Wilson's  But.  Okla.  1903,  |  831. 
gee  Bacon  t.  Booktr,  ITT  Masa.  330,  33T,  8S 
Am.  St.  Rep.  ST9,  58  N.  K.  10T8.  The 
agent  telegraphed  to  Renfrow  that  he  had 
■old  "the  40  acres,  ten  thousand  oaah,  it* 
hundred  forfait,"  and  Renfrow  telegraphed 
back  oonfirming  the  sale.  Later  it  turned 
out  that  a  parcel  of  60  by  100  feet  bad  been 
eonveyed  to  a  third  person.  The  partiea 
met  and  it  waa  agreed  orally  that  9200 
■hould  be  taken  from  the  prioe  for  thia.  It 
waa  found  further  that  one  BpriDgatina 
had  or  claimed  poseesaion  of  a  part  of  the 
land  under  a  lease.  Renfrow  was  willing 
to  eoav^  and  to  take  proceeding!  to  turn 
Springitine  out,  but  the  plaintiffs  refused 
to  take  a  conveyanoe  or  to  pay  unless  they 
were  put  into  poeseesion  in  thir^  day*. 
While  mattera  stood  thoa,  Renfrow  signed 
a  deed  of  the  laud,  excepting  the  conv^ed 
parcel,  expreesed  to  be  in  conaideratlon  of 
110,000,  sent  It  to  a  bank,  and  wrote  to 
the  plaintiff  Ealaell  that  he  had  done  eo, 
and  had  inatrwrted  the  bank  to  deliver  the 
deed  upon  his  depoaitinu  $9,600  to  Rcai- 
frow'a  credit  and  |S00  to  the  oredit  of 
Bhielde  witlkin  two  days.  This  te  the  near- 
eet  approach  to  a  memorandum  that  waa 
made.  HaUell  replied  to  Renfrow  that  he 
had  made  a  tender  of  90,300,  and  that  this 
with  the  teOO  agre«d  to  be  allowed  fw  the 
■trip  conveyed  and  the  KHW  held  by  Shielda 
would  make  the  110,000.  Ba  farther  aUted 
that  h*  had  nquaated  tUUrerj  «f  poeaea- 


■ion,    which   had   been   refuaed,    and   thai 
Benfrow  could  not  expect  the  money  witboulg 


ing  that  he  had  been  willing  to  give  eaeh 
poeaeaaion  aa  he  oould,  auf^^tlng  that  ha 
would  have  arranged  in  another  way  as 
to  the  1200,  and  that  he  regretted  the  termi- 
nation of  the  matter.  That  waa  the  end 
of  the  dealing*,  and  direetly  afterward! 
the  aale  to  Edwards  took  place. 

Aa  the  plainttffa  were  unwillmg  to  aceept 
the  deed  unless  a  fuller  and  more  undis- 
puted possession  were  given  than  eould  ha 
given  at  the  time,  Eenfrow  was  justified  is 
selling  to  another  who  would  take  the  risk 
or  rdy  upon  hia  covenanta.  In  faot,  Ed- 
warda  paid  t&OO  to  get  poueasion,  in  addi- 
tion to  Reufrow's  prioe  of  tlO.OOO.  Uore- 
over,  the  plaintiffs'  unwlllingneas  abowa  thai 
apart  from  the  differences  aa  to  oooaider^ 
tion,  there  waa  no  agreement  with  regard 
to  an  eeeential  term  of  the  eonveyanea  when 
the  deed  waa  aent  to  the  bank.  There  maj 
have  been  a  previoua  oral  agreement,  aueh 
aa  la  anggeated  by  the  letter  and  deed,  but 
before  any  memorandum  waa  made,  and 
while  Renfrow  still  waa  free,  the  plain- 
tiffs were  informed  that  Renfrow  would  un- 
dertake to  do  only  what  he  eould,  and  what 
we  have  stated.  Bo  far,  therefore,  aa  ths 
writdnga  convey  the  noUoa  of  an  abeoluts 
undertaldng  to  convey  a  preeent  clear  pas- 
sesalou,  they  do  not  expreea  thr  modified 
bargain  to  which  Renfrow  waa  willing  to 
aasent.  The  delivery  of  the  deed  was  au- 
thorized only  upon  payment  of  the  prices 
and  aoceptanoe  ^  it  would  have  been  an 
assent  to  Renfrew's  terms.  But  there  was 
no  Bueh  assent.  The  plaintiffs  say  now  that 
the  difierencea  were  only  triflee,  not  goii^ 
to  the  essence  of  the  eootract,  but  thify 
were  enough  at  the  time  to  make  th^ 
unwilling  to  accept  the  deed. 

In  view  of  the  findings  of  the  trial  jndga 
it  ia  difficult  to  see  what  is  open  as  to  put 
performanoe.  As  there  wss  no  sgreement 
at  the  last  stage,  there  can  have  been  no  part 
performanee  thra.  The  few  steps.  If  any. 
tliat  were  taken,  while  sveiytbing  rested 
in  parol,  before  the  modification  as  to  the 
amount  of  land  and  the  price,  and  the  ai)» 
(rf  the  difficulty  as  to  poseesston,  ' 


think  that  this  matto'  does  not  daserrs  dl» 
ousslon  at  great«'  length. 

It  is  said  that  the  defendant  R«nfn« 
is  estopped  by  the  payment  of  $500  to 
Bhielde  by  foroe  of  the  act  of  169T,  chap.  8, 
I  T,  to  the  effect  that  any  person  "having 
knowingly  received  and  accepted  the  beaifr 
fits,  or  any  part  thereof,  of  any  tmxftj- 
anoe,  mortgage  or  eontraet  relating  to  ml 
•atnta    shall    ba    ecmeluded    therat^,    aad 
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IMS, 


UZRGHANTB'  NAT.  BANE  t.  WBBRMANM. 


«S 


■topped  to  deny  the  TBlidity  of  rach  son- 
TOTMica,  mortgEige,  or  contrBct,  or  the  pow- 
er or  Autboritj  to  mtke  and  execute  the 
■emc^  except  on  the  ground  of  fnnd."  But 
here  tgala  we  Are  met  hj  the  flndinge  and 
the  faoU,  The  eheck  given  to  Shidda  wu 
not  a  payment  to  Kenfroir.  Shielda  had 
not  even  onl  authority  to  conr^  or  to  re- 
ceive the  pnrehaae  money.  The  tenni  of 
Reufrow'e  letter  to  Baleell  about  the  deed 
■bow  that  be  had  not  aeeepted  the  delivery 
of  the  check  as  a  payment  then,  and  sincQ 
then  it  would  eeem  Outt  neither  par^  to 
the  litigation  has  been  willing  to  accept  the 

It  appean  to  ue  unueoesiary  ta  amplify 
further  the  reaioni  for  affirm^  the  judg- 
ment below. 

Jtldgmeni  affirmitd. 


(Ml  U.  a.  IM) 
UBROHANTS'  NATIONAL  BANE  of  dn- 
dnnatl,  Plff.  im  Brr. 
«. 

THERESA  J.  WEHRMANN,  Executrix  of 
William  F.  Webnnann,  Deoeawd,  tt  ok 

It  Bptov  ts  BtBte  eovrt— FedBTMl  «nei 
tleai— &ovr  Fclaed^^A  ihowlns  at  evei, 
etase  ot  tht  lltlsatlon  In  tlM  itate  conrti 
at  tbe  Intentlan  of  a  natlaoal  bank  to  rel7 
opoQ  the  Baited  Btatei  banking  lawa  tor 
bninnnltr  SEalait  llsbllltlM  arliinf  oat  of 
Ite  ownership  of  iharea  Id  a  partnenhlp  ■■ 
■alDclcot  to  nutala  the  appellate  Jarlsilletlon 
et  the  Sapreoe  Coart  of  tlie  United  Statae, 
altbonsb  the  bank  dtd  not  in  the  flrat 
etaoce.  anticipate  the  apeclflc  and  quallfled 
form  In  wfileh  the  Immonltr '  llDallT 
denied, — eapedallr  when  the  blgheat 
eoDit,  br  a  eertlfleate,  made  pen  of  Iti  rec- 
ord and  Jndcment,  etated  that  the  Federal 
Qmntlon  ma  InTolved. 

■•  Oorpopatlona — wltrB      Tirei — sBtloi 
bBKk.— A  national  bank  may  not  become  tbe 
•beoluta   owner,    In    utiifaetlon    ot  a    debt, 
of    ihaiea   rgpresented    br    tranBterable 

'  tUeatae  In  a  partnenhip  formed  to  pnrc: 
Improve,  divide  Into  Iota,  and  lall  a  1 
bold. 

S.  OoFponttlonB—Bltm  vtree  »■  detcaee 
br  aKtloBMl  bank.— Tbe  want  of  aathoTl- 
^  of  a  national  bank  to  become  tbe  obrolute 
owner.  In  latlefactlon  of  a  debt,  of  ibarei 
leprewnted  br  tranifenble  certllleatee  In  a 
partncrahip  formed  to  pnrehaae,  improve, 
divide  Into  Iota,  and  lell  a  leaariiald,  li  a 
valid  defenee  to  an  action  atalnet  It  foonded 
■pen  Ita  IlabUlty  tor  tbe  partnenbtp  debte. 

[No.  260.] 


IN  ERROB  to  the  Supreme  Oourt  of  tite 
State  of  Ohio  to  review  a  Judgment  af- 
tming,  on  »  eeoond  writ  of  enw,  a  judg- 


ment of  the  Ctrenlt  Court  of  HamUtoa 
County,  in  that  etate,  wtabllanlng  the  Mti- 
billty  of  a  national  bank  for  the  AAU  ot 
a  parttienhip  becauaa  of  Ita  ownenblp  of 
iharea  In  euoh  partnerahip,  reprMented  by 
transferable  cu-tifleatee.    ilet>«r«ed. 

See  same  eaae  below,  on  flrat  writ  of 
error,  Sg  Ohio  BL  180,  88  N.  B.  1004. 

The  facta  are  etated  In  the  opinion. 

Mr.  W.  O.  Herroa  for  plaintiff  in  error. 

Ifeeera.  O.  Bentley  Hattbewe,  WO- 
Mom  J.  jSAnxIer,  J.  H.  Raltton,  and  JOMpk 
B.  XeUey  for  defendants  in  error.  ^ 

*Ut.  Juatfoe  Holmea  delivered  tho  opls>> 
Ion  of  the  oourt: 

Thie  la  a  bill  tor  the  ditaoluHon  of  a 
partnership,  a  receiver  and  an  account. 
The  partnership  was  formed  to  purchase^ 
Improve,  divide  into  lots,  and  sell  a  lease- 
hold. There  were  forty  shares  in  the 
firm,  represented  by  transferable  eertifleatM. 
The  plaintiff  In  errar  took  nine  of  these 
■harea  as  seenrity  for  a  debt,  and  after- 
wards became  the  owner  of  them  in  satio- 
faction  of  the  debt,  subject  to  tbe  question 
whether  the  transaction  was  within  tbe  pow- 
ers of  a  national  bank.  It  was  found  at 
the  trial  that  the  partners  must  contribute 
to  pay  the  debts  of  the  firm,  and,  some  of 
them  being  insolvent,  the  bank  was  charged 
with  the  full  share  of  a.  solvent  partner. 
The  aupreme  oourt  of  the  itate  held  this 
to  be  wmng,  but  decided  that  the  bank 
became  a  part  owner  of  the  property,  andS 
thati'as  it  joined  In  the  management  of  the? 
same.  It  was  liable  for  nine  fortieths  of  the 
expenses,  which  constituted  the  debts  of  the 
69  Ohio  St.  leo,  88  N.  E.  1001.  A 
decree  was  entered  to  that  effect,  and  the 
bank  brought  the  case  here. 

objected  at  the  outset  that  thb 
court  has  no  jurisdiction  because  the  apo- 
oifio  question  was  not  raised  suffldently  up- 
the  record.  But  at  the  trial  the  bfnk  ob- 
jected that  under  the  atatutes  ot  the  United 
States  it  could  not  be  held  liable  as  a 
partner,  following  the  frame  of  the  bill  and 
meeting  the  ruling  of  the  court.  Then, 
when  the  supreme  oourt,  after  discussion 
of  the  statutes,  imposed  the  modiflea  lia- 
bility and  sent  the  case  back,  It  objected 
that  under  the  same  statutes  it  could  not 
be  held  liable  for  any  proportion  of  the 
debta  ot  the  Arm,  and  took  thia  quesUtm 
on  exceptions  again  to  the  supreme  court. 
It  showed  at  every  stage  ite  Intention  to 
rely  upon  the  United  States  banking  laws 
for  immunity,  and  it  would  be  an  exceaaive 
requirement  to  hold  the  bank  bound  in  tbe 
tint  instance  to  anticipate  the  spedfie  and 
qualified  form  In  which  the  immunity  flnal- 
^  waa  denied.    In  addition  to  the  fersgo- 
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ing  (acta,  all  of  wUeh  appear  on  the  reoord, 
the  iupreme  court  made  a  oertiflcate  part 
of  its  record  and  judgment,  to  the  effect 
tliat  It  became  and  waa  material  to  oon- 
aider  whether  the  bank  had  power  uiidar 
Rar.  Stat.  {|  SI30,  E137,  U.  S.  Comp.  Stat. 
1901,  pp.  3456-3460,  to  become  liable  for  the 
nine  fortieths,  aa  above  stated,  and  that  the 
deciiion  was  a^inst  the  claim  of  the  plain- 
UfT  in  error.     Manin  -r.  Trout,   100  U.   S. 

212,  223,  50  li.  ed. ,  20  Sup.  CL  Rep.  31; 

Cinoinnati,   P.   B.    8.   d   F.   Packet   Co.   t. 

Bay.  200  U.  S.  1T9,  SO  L.  «d. ,  2G  Sup.  ftt 

Hep.  208.  Of  oouraa  such  a  claim  of  im- 
muuitj  under  the  laws  of  the  United  States, 
if  aufflciently  set  np,  can  be  brought  to 
this  court.  Oalifomia  Nat.  Bank  v.  Kett' 
nedy,  187  U.  S.  382,  42  L.  ed.  108,  17  Sup. 
Ct  Rep.  831.  See  Meyer  r,  RieKmond,  172 
U.  S.  82,  43  I,,  ed.  374,  10  Sup.  Ot.  Rap.  106. 
The  question  of  substantive  law  present' 
ad  ia  not  without  difficulty.  It  Is  not  du- 
posad  of  by  the  general  propoaition  that  a 
national  bank  may  t&ke,  by  way  of  aecu- 
ri^,  proper^  Id  which  ft  is  not  authorized 
tn  invest  and  may  beeoma  owner  of  It  by 
foreclosure  or  In  satiafadjon  of  a  debt.  It 
^is  not  disposed  ot  even  by  the  dedsions 
ethat  it  may  aoqniro  stock  in  a  corporation 
?ln  this  way  [First  Sat.  Bank  v.  yationat 
E«Mh.  Bank,  02  U.  B.  122,  23  L.  ed.  679), 
and  80  subject  itself  to  the  liability  of  a 
stodcbolder  for  the  corporate  debts  [Qar- 
manta  T^al.  Bank  v.  Cote,  09  U.  S.  628,  25  L. 
ed.  448;  California  Jiat.  Bank  v.  Kennedy, 
167  U.  S.  362,  366,  367,  42  L.  ed.  198,  200, 
IT  Sup.  Ct.  Rep.   831;   Pint  Hat.  Bank  v. 

Convex,  200  U.  S.  425,  438.  50  L.  ed. , 

20  Sup.  Ct.  Rep.  306), — a  proposition  not 
shaken  by  Scott  v.  Deioeeae,  181  U.  S.  202, 
21S,  4S  L.  ed.  822,  830,  21  Sup.  Ct  Rep. 
S86.  For  it  does  not  follow  that  because 
the  intereet  in  a  partnership  is  represented 
by  a  paper  oertiflcate  in  form  more  or  less 
resembling  a  c8rtiflcat«  of  stock  in  a  corpo- 
ration and  transferable  like  It,  a  national 
bank  oan  take  the  partnership  certificate  to 
the  same  extent  that  it  could  take  the  stock. 
As  the  supreme  court  of  Ohio  assumes  such 
partnerships  and  certificates  to  be  valid,  wa 
assume  them  to  be.  "Wells  V.  Wilson,  S 
Ohio,  425;  Walhum  v.  IngiOy,  1  Myl.  k 
K.  61,  76;  Re  Mexioan  £  South  American 
Co.  27  Beav.  474,  481,  4  De  0.  A.  J.  320; 
■  Phillipt  V.  Blatohford,  137  Mass.  010.  We 
may  assume  further,  in  accorduoca  with  a 
favorite  speculation  of  these  days,  that 
philosophically  a  partnership  and  a  corpo- 
ration illustrate  a  single  principle,  and 
even  that  the  certificate  of  a  share  in  one 
represents  property  in  very  nearly  the  aame 
sensB  as  does  a  share  in  the  other.  In  ei- 
ther COM  the  membera  could  divide  the  assets 
after   paying   the   debta.     But,   from   tha 


point  of  view  of  the  law,  there  la  a  vuy 
important  dlfferenoe.  The  corporation  U 
legally  distinct  from  ita  members,  and  Its 
debts  ar«  not  their  debts.  Therefore,  when 
a  paid-up  share  in  a  corporation  ia  taken, 
no  liability  ia  assumed,  apart  from  atatnte, 
bat  simply  a  rigfat  equal  in  value  to  a  ooiv 
responding  share  in  the  asseta  and  good 
will  of  the  ooncem  after  ita  debts  are  paid. 
If  the  right  is  worth  something,  it  Es  a  prop- 
er security;  and  If  It  is  worth  nothipg,  bo 
harm  is  done.  It  is  true  that  a  statute  may 
add  a  liability,  but  when,  as  usual,  this  is 
limited  to  the  par  value  of  the  stock,  it  has 
not  been  considered  to  affect  the  nature  of 
the  share  so  fundamentally  as  to  prevent 
a  national  bank  from  taking  It  in  pledge, 
with  qualifications,  as  It  might  take  land 
or  bonds. 

But  to  take  a  share  by  transfer  on  Um« 
books  means  to*  become  a  member  of  tba* 
concern.  The  person  who  appears  on  tha 
books  of  the  corporation  as  the  stockholder 
is  the  stockholder  aa  between  him  and  ths 
corporation,  and  his  rights  with  r^ard  to 
the  corporate  proper^  are  Incident  to  his 
position  aa  such.  Oermania  Sat  Bank  v. 
Ca*e,  90  U.  B.  628,  «3I,  2S  L.  ed. 
448,  440;  PuttmaiL  v.  Vpton,  00  U.  8. 
328,  24  L.  ed.  818.  This  does  not 
matter,  or  matters  less,  in  the  east 
of  a  corporation,  for  the  reasons  which  wa 
have  stated.  But  when  a  similar  transfer 
Is  made  of  a  abare  In  a  paitnership,  it 
means  that  the  transferee  at  onoe  baoomea 
a  member  of  the  Arm  and  go«a  into  ita 
business  with  an  unlimited  personal  liabil- 
ity,— in  short,  does  precisely  what  a  national 
bank  has  no  authority  to  do.  This  the  su- 
preme court  of  Ohio  rightly  held  beyond 
the  powers  of  tha  bank.  U.  S.  R«v.  Stat 
!}  6136,  S137.'  It  Is  trae  that  it  has  been 
held  that  a  pledgee  may  escape  liability  if 
It  appears  on  the  certificate  and  books  that 
he  is  only  a  pledgee.  Pauly  T.  State  Loan 
i  T.  Co.  165  U.  S.  606,  41  L.  ed.  844, 
17  Sup.  Ct  Rep.  466;  Robineon  t.  Souther* 
Sat  Bank,  180  U.  S.  295,  45  L.  ed.  63S, 
21  Sup.  Ct  Sep.  383;  Rankirn  r.  Fidelitg 
In».  Trust  S  8.  D.  Co.  18S  U.  8.  242,  249, 
47  L.  ad.  702,  795,  23  Sup.  Ct.  Rep.  SiS. 
No  doubt  the  security  might  be  realized 
without  the  pledgee  ever  becoming  a  mem- 
ber of  the  firm.  It  is  not  necessary  in  thia 
case  to  aay  that  shares  like  the  praaant 
could  not  be  accepted  aa  security  in  any 
form  by  a  national  bank.  But  such  a  bank 
cannot  accept  an  absoluta  transfer  of  than 
to  itself.  It  recently  baa  been  decided  that 
a  national  bank  cannot  take  stock  in  a 
new  Bpeculative  corporation,  with  the  com- 
mon double  liabill^,  in  satlsfacUoa  of  a 
debt.  First  Sat.  Bank  v.  Oontierie.  200  D. 
S.  425,  50  L.  ed.  — ,  26  Sup.  Gt  Rep.  S0& 
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A  fortiori,  It  eutnot  take  iImtu  In  a  pftrt- 
Berabip  to  the  eame  end. 

We  are  of  opinion  titat  irith  the  liaUIItr 
u  partner  all  Ilabilitj  falls.  The  transfer 
of  the  sbares  to  the  bank  waa  not  a  cUT«et 
tranafer  of  a  legal  Interest  In  the  leasehold, 
whioh  ma  in  the  hands  of  tniatees.  It 
was  ilmplj  a  transfer  of  a  right  to  have 
the  property  aeoounted  for  and  to  reoeire  a 
share  of  any  balance  left  aft«r  paying  debts, 
and  the  aequisttlon  of  this  right  was  in- 
cident solely  to  membership  in  the  firm. 
elf  the  membership  faUed  the  incidental 
frights  failed  with  it,  and  with  the'righta 
the  liabilities  also  disappeared.  Becoming 
a  member  of  the  Arm  was  the  condition  of 
both  oonsequenees.  As  ti>e  bank  was  not 
estopped  by  Its  dealings  to  deny  tbat  it 
was  a  partner,  it  was  not  estopped  to  deny 
all  lUbility  for  partnership  debts.  Bee  Oal^ 
ifomid  Vat.  Bank  r.  Keruttdy,  107  U.  B. 
362,  307,  42  L.  ed.  198,  200,  17  Bnp.  Ct 
Rep.  831.  It  seems  to  us  mineeessary  to 
add  more  In  order  to  show  that  the  daim 
•gainst  the  plaintiff  in  error  most  be  dis- 

Judgment 


Ur.  Jnstiee  H*r1»m,  Ifr.  JosUoe  Bmr- 
u,  and  Itx.  Jiutioe  K«K— ii>  disseat. 


(101  U.  B.  »0} 

GILA  BEND  KESGRVOm  A,  IBRIQATION 
COMPANY,  AppL, 

QTLA.  WATER  COMPANY. 

Jadvaaents—TKliaitr— order  for  «tle  br 
roeelTcr  apvolntod  la  aaotber  ■«- 
tloa^  A  JndsmtDt  for  ths  sals  of  propert; 
1^  a  racelTsr  appointed  In  an  earltsr  action 
is  not  iDTalld  Tor  want  at  Jurlsdlctlwi  mat 
ths  property  becanae  there  was  no  formal 
order  eitenillDc  the  recelTenhlp  to  tlie  aolt 
In  which  lucb  judgment  waa  rendered,  wbere 
all  tlu  parties  to  the  flrst  mlt  were  lUewlM 
parties  to  tlis  sacond  one,  and  both  ths 
eonrt  and  tbe  parties  trsated  the  eaosea 
In  tact  consolidated,  and  ths  cscalTsrslilp 
as  sxtsndeO. 


'Arguad  and  swtmittsd  April  It,  18,  190S. 
DsoidMl  ifvy  14,  IBOB. 

APPEAL  from  tiM  Stiprems  Court  of  the 
Territory  of  Arisiitta  to  renew  a  daeree 
whiah  afOnned  a  deeree  of  tbe  District 
Oourt  of  Uarieopa  Oonnty,  In  that  terri. 
tory,  in  favor  of  defendant  in  a  suit  to 
miat  tttla.  Afflnaad. 
See  same  sue  below  (Aria.)  TO  Pae.  DM). 
The  faoto  an  stated  is  tbe  opinion. 


Mettrt.  WmiAm   O.  Preatlaa  and  /«- 

■epk  E.  MeOammon  for  appellant. 
Jfr.  O,  F.  AlmnroFtk  for  appellee. 


Hr.  Jnstloe  IfoKean*  dellrered  tha 
opinion  of  the  eourt: 

The  appellant  and  appellee  are  Arlcona 
corporaticviB.  The  former  brought  this  suit 
in  the  district  court  of  Harieopa  county  to 
quiet  title  to  certain  land  and  water 
rights  againat  the  appellee  and  the  Peorik 
Canal  Company,  Valley  Canal  ft  Land  Com- 
pany, also  Arizona  corporations,  and  againat 
the  Arizona  Construction  Company,  an  D* 
Ilnois  corporation,  and  against  certain  per>^ 

^sonB,  one  of  whom  was  a  resident  of  the^ 
territory,  and  the  others  nonresidents.  The? 
complaint  contained  the  usual  all^atlons. 
All  ths  defendants  but  tbt  Oils  Water  Com- 
pany, appellee  herein,  disclaimed  title.  Tba 
appellee  answered  denying  appellant's  title, 
and,  in  a  eross  complaint,  set  up  title  in 
itself.  To  the  cross  complaint  appellant 
answered  that  appellee  elaimed  title  "undra 
and  by  virtue  of  a  certain  judgment  and 
decree  of  this  eonrt  (district  court  of  Mari- 
eopa  county),  rendered  and  entered  Novem- 
ber 80,  1894,  and  certain  pretended  receiv- 
er's deed  or  deeds  made,  executed,  and  de- 
livered nnder  and  by  authori^  of  said 
judgment  and  deeree  and  proceedings  tlieie- 
nnder,  or  a  certain  deed  or  deeds  of  soms 
person  or  persons  deriring  title  under, 
through,  tfii  by  rirtue  of  said  receiver's 
deed  or  deeds."  And  It  was  alleged  that 
said  judgment  and  the  proceedings  there- 
under were  void  In  that  (1)  the  action  In 
which  the  judgment  was  rendered  was  a  pro- 
ceeding in  mn  and  tbat  the  court  never 
acquired  Jurisdiction  over  tbe  property  or 
any  part  thereof;  (S)  that  the  judgment 
was  r^idered  July  21,  1894,  and  appellant 
duly  appealed  from  said  judgment  to  the 
supreme  oourt  of  the  territory,  and  the  dls- 
trlet  eonrt  thereby  lost  jurisdiction  of  the 
aotion,  and  yet,  on  the  20t^  of  Novemlter, 
1894,  the  district  court  entered  a  pretended 
amendment  to  the  judgment  and  decree, 
which  was  pretended  to  be  In  lieu  of  the 
original  deoiw  of  July  21,  and  that  the  only 
right  and  title  appellee  has  to  tbe  property 
is  under  this  "pretended,  amended,  and  void 
judgment  and  decree." 

It  was  further  alleged  that  the  recrfTer 
was  duly  appointed  in  another  action  and 
that  he  took  possession  of  the  property, 
and  that  during  the  time  appellee  claima 
to  have  obtained  title  to  any  of  said  pro^ 
arty  the  same  and  tha  whide  thereof  waa 
In  the  custody  of  th«  oourt  and  In  tha 
possesaiMt  of  the  reaeivar,  and  that  prior 
to  tiba  ff^m^*fc*fp*"t  ^  tliA  suit  at  bar  tha  - 
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eouTt  and  receiver  oeued  to  h»n  tmj 
tody  or  poweuion  of  the  property. 

ne  trial  court  found  tliat  the  appellee 

wu  the  owner  in  fea  ■iinple  of  tiie  prop- 

5  nty,  and  adjudged  that  the  claim  of  tha 

?  appellant  and  all  of  the  defendants  In  the 

queatidi   to   be   "invalid   and   groundlesa." 

The   decree   waa  affirmed  by   the   supreme 

The  flndinga  of  fact  of  t^e  aupreme  court 
are  very  general.  They  «ra  only  that  the 
appellant  had  not,  at  the  comtnenoement  of 
the  action,  any  cauie  of  action  In  reipeet 
to  the  property,  and  haa  not  now  any  right, 
title,  or  interest  therein;  that  the  appellee 
waa  the  owner  in  fee  simple  and  in  pos- 
eettlon  thereof. 

The  special  rulings  of  the  trial  court, 
which  were  assigned  aa  errors,  and  affirmed 
hj  the  suprrane  court,  appear  in  the  □  pin- 
Ion  of  the  latter  court  and  in  the  bill  of 
exceptions.  These  rulings  were  made^upon 
the  introduction  in  evidence  tiy  the  appellee 
to  sustain  ita  title  of  certain  judgments 
rendered  by  the  district  court  of  Maricopa 
county.  The  facta  aa  to  tlieae  judgments 
are  statod  by  the  supreme  aouil  aa  follows : 

"It  appears  that  in  the  district  court  of 
Haricopa  county,  in  the  year  18D3  the  ap- 
peltsjit  brought  suit  against  the  Peoria 
Canal  Company  and  the  Arizona  Construe- 
tion  Company,  and  applied  for  a,  receiver 
therein  to  tsJce  potsassion  of  the  property 
In  controversy  in  this  aeUon.  Thereotter 
the  court  appointed  one  Jamea  McMillan  aa 
such  receiver,  who  took  possession  of  the 
property,  and  by  leave  of  the  court  Issued 
a  large  amount  of  receiver's  certificates  to 
meet  the  expense  of  necessary  improve- 
ments upon  the  property.  This  suit  was 
dodceted  as  No.  1728.  Pending  this  action, 
one  W.  H.  Linn,  and  others,  brought  suit 
in  the  district  court  of  Maricopa  county, 
against  the  appellant  and  other  defendants, 
alleging  in  their  complaint,  among  other 
foots,  the  pendency  of  acticn  No.  1728,  the 
appointment  of  the  receiver,  and  the  issu- 
ing of  the  receiver's  certiflcatss,  and  pray- 
ing, among  other  things,  that  the  aaaeto  of 
the  Gila  Bend  Reservoir  A,  Irrigation  Com- 
pany be  marshaled  and  that  the  receiver 
take  poBsessioa  of  and  be  directed  to  sell 
the  property  of  the  said  company  end  from 
the  proceeds  of  said  sale  pay  the  debts 
(•adjudged  due  against  it. 
?  "'All  the  parties  to  this  suit.  Including 
the  Qila  Bend  Reservoir  &  Irrigation  Com- 
pany, appeared  and  answered.  A  trial  was 
had  and  judgment  was  rendered,  in  which 
the  receiver  was  directed  to  sell  the  prop- 
erty. The  record  further  disdoaea  that  a 
■ale  was  made  under  this  Judgmcyit  hy  the 
reeetver,  which  was  affirmed  by  the  court, 
and  a  deed  aMWited  bf  the  nid  reeeivar  to 


tb«  purchaser,  who  was  one  of  the  grantors 
of  tike  appellee.  This  judgment  waa  appealed 
from  to  this  oourt,  where  it  was  affirmed, 
and  subsequently  an  appeal  was  taken  bj 
the  appellant  to  the  Supreme  Court  of  the 
United  Statea,  where  the  judgment  of  tUa 
court  was  affirmed.  ITl  U.  B.  eSG,  18  Sup. 
Ot  Rep.  D42.  The  Utter  snit  in  the  court 
below  was  docketed  as  No.  ISBS^  The  ob- 
jection which  the  appellant  urged  in  the 
court  below  to  the  judgment  in  causa  No. 
IQSa  was  that  it  appears  upon  the  face  ot 
the  record  that  the  judgment,  ordering  a 
aale  of  the  premises  by  the  receiver,  waa 
without  jurisdiction  and  void  for  the  rea- 
son that  no  order  was  made  by  the  court 
extending  the  reeeiverahip  in  suit  No.  1728 
to  cause  No.  1B96.  In  paasing  upon  thla 
objection  the  trial  court  pointed  out  that 
all  the  parties  in  cause  No.  172S  were 
parties  in  cause  No.  1996;  that,  when  the 
latter  suit  was  bronght,  the  property  waa 
In  the  hands  of  the  court,  through  its  re- 
ceiver, and  that  after  the  bringing  of 
cause  No.  1996  the  record  disclosed  tliat  the 
court  and  all  the  parties.  Including  the 
Gila  Bend  Reservoir  &  Irrigation  Company, 
treatod  the  property  in  possession  of  the 
receiver  appointed  in  cause  No.  1728  m 
though  It  had  been  placed  in  his  possee- 
sion  as  a  receiver  appointed  in  cause  No. 
1996,  and,  further,  that  orders  were  made 
by  the  court  wwcerning  said  reeeivership 
whieh  were  entitled  in  both  suits  Jointly, 
and  held  that,  although  no  order  waa  made 
consolidating  tUe  two  suits,  and  no  order 
in  torms  made  extending  the  receiver- 
ship to  the  seoond  suit.  No.  1S96,  the  re- 
ceivership was  in  fact  extended  to  the  eee- 
ond  suit,  and  that  the  court,  by  its  action, 
ratified  the  aetj  of  Uie  recover  in  the  seoond 
suit  and  thereby,  In  effect,  attended  his 
power  and  authority  as  such  receiver  to^ 
said  second  suit.  g 

"The  view  thus  taken  Is  amply  jnstifled* 
by  an  inspection  of  the  record  In  the  twa 
suits,  and  upon  this  ground  alone  the  aa- 
tion  of  the  trial  court  In  admitting  the 
Judgment  waa  eorrect-"  [(Aria.)  70  Pa& 
990] 

~  ~e  oonciiT  in  this  conelnsion.  Tbm  eh- 
Jection  made  by  the  appellant  to  it  la,  as 
we  have  indicated,  that  suit  No.  1994  waa 
a  proceeding  «•  rem,  and  tliat  the  eoott 
did  not  aoquire  jurisdiction  of  the  proper^, 
for  the  reason  that  it  was  In  the  custody 
of  the  court  in  suit  No.  1728,  and  that  tba 
court  in  the  latter  ease  did  not  e>:tend  the 
receivership   to   No.    1990   nor   eonaolidati 

I   suits,    and,   therefore,   had   ne   poww 
order  the  sale  of  the  proper^  t^  tha 
reoeirar  in  No.  1728. 

This  is  tantamount  to  aaylng  that  tka 
abaenee  of  formal  ardara  fay  tlia  aonrt  mart 
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prevail  orer  Iti  csMiitJa.1  aeUon. 
•laoT  from  Uie  record  that  the  district  court 
ecRuldered  ths  caBes  pending  before  it  at 
the  same  tlim,  conBidered  No.  IBftS  a«  the 
complement  of  No.  1728,  regarded  the 
in  fact  aa  consolidated,  and  empowered  the 
receiver  appointed  in  1728  to  sell  the  prop- 
erty and  diBtribut«  the  proceed*  m  directed 
by  the  decree  in  1B08.  The  prorision  of 
the  decree  entered  July  21,  1B94  (and  of 
the  amended  decree  of  November  20,  18M), 
b  a*  follows: 

"It  ii  fnrUier  ordered,  adjudged,  and  de- 
Qre«d  hj  the  court  that  James  McUillan, 
the  receiver  heretofore  appointed  bj  this 
court,  and  now  in  poueuion  of  satd  prem- 
ls«B  under  the  orders  of  this  court,  proceed 
to  adv«rUie  aqd  Kll  said  proper^  and  die- 
tribute  the  proceed!  >■  directed 
decree." 

ma  decree  was  affirmed  bjr  the  supreme 
flourt  of  the  territory  and  afterwards  by 
this  court.  The  assignments  of  error, 
therefore,  are  without  foundatioik 

DtoTM  o^Enned. 


<tOt  U.  8.  »G) 
TH0UA8  E.  HULBSBT,  Plff.  t»  Ar, 

CITY  OF  CHIOAOa 

1.  Drrar  to  atMe  oovrt— Federal  «Be>> 
tloa— how  sslsed. —  The  intra  dalm 
risbt  under  tbe  Coiwtttutloii  of  the  Dnlted 
Btata  In  Uia  objecHMu  flled  to  the  eonfl 
tlon  of  an  eaiesBmeiit  (or  a  public  Improve- 
meat,  wbleli  was  never  afterwards  brougbt 
to  the  attention  of  tbe  trial  court  or  the 
snprenie  court  of  the  statt^  ti  not  luadent 
to  sustata  a  writ  of  eraor  from  the  Suprenie 
Coart  of  the  United  States  to  tbe  state  ooart 

■■  Error  to  stats  aoart-^>ederal  «dmi- 
laed—- fitatementi  In  tbe  writ 
:  and  tbe  petition  lor  citation  are 
a  show  that  a  Federal  question 
was  raised  and  decided  l>r  a  state  court 
which  will  snBtaln  a  writ  of  error  troio  the 
SniinnM  Court  of  the  United  Btatee. 

S,  BrrAr  to  state  eonrt-^ederoil  ^inea* 
tlo^bow  ralaed.— Tbe  fact  that  the  chief 
Joidce  of  the  hlsbest  state  court  allowed  a 
writ  of  error  from  the  Supreme  Court  of 
the  United  States  does  not  help  ont  tbe 
failure  of  the  record  to  show  that  a  Federal 
qoestlou  was  raised  and  decided. 

^  Brror  to  atate  eonrt— Cederal  Qoea- 
tlon  — hovT  raised. — Federal  guesttoni 
which  the  highest  state  coon  Is,  b;  Its  set. 
tied  practice,  Justified  In  dlaregardlng,  either 
llecanw  not  assliued,  or  because  not  noticed 
or  relied  upon  In  tbe  brief  or  arsunumt  of 
eounsel,  will  not  serve  as  the  basis  for  a 
writ  of  error  from  the  Bnprema  Court  of  the 


affirming  a  judgment  of  the  Conu^  Court  of 
Oook  Coun^,  in  tlut  state,  confirming  an 
aaseesment  for  a  public  improvement,  01^ 
mitsed  for  want  of  jurisdiction. 

See  same  oaae  below,  218  Dl.  4S2,  72  N. 
E.  1007. 

The  facta  are  stated  In  the  opinion. 

Ur.  Qeorce  W.  WUbnr    for  pUnUfl 

ifesen.       Tkinea      Hamilton       IiKwia, 

Oharlea  E.  Miteh«a,  and  t>raiik  Soimttvn, 
Jr^  for  defendant  in  error. 

«> 

*  Hr.    Jostloe    IfeKesBs    delivered    the? 
□pinion  of  the  court: 

Error  to  the  Judgment  of  the  mprema 
court  of  the  atate  of  Illinois  affirming  % 
judgment  of  the  county  court  of  Cook 
county,  confirming  an  aaseasment  to  defray 
the  cost  of  paring  a  atreet  in  the  dby  of 
Chicago. 

The  proceeding  wae  eommeneed  by  a  p^ 
tition  filed  Iqr  the  <Atj  In  tbe  oounty  conrt 
of  Cook  county,  in  accordance  with  law 
of  the  state.  The  petition  recited  an  ordi- 
nance of  the  rity  providing  for  tlie  im- 
provement of  tbe  street,  and  prayed  "that 
steps  be  taken  to  levy  a  special  aBseBsment 
for  said  ImprorenMnts  in  accordanea  with 
the  prorisions  of  aald  ordinance,  and  In  th> 
manner  prescribed  by  law." 

An  order  woe  made  in  aecordanM  wltk 
Qit  prayer.  An  aaseasment  and  report  there- 
in were  duly  made  with  an  assessment  roll 
.ttacbed,  which  exhibited  the  property  d 
plaintiff  in  error  as  aasesied  and  the  amount 
for  which  it  was  aasesBsd. 

In  pursuance  of  notice  given  to  all  partiae 
to  file  objections  to  the  confirming  of  th« 
lament  roll,  plaintiff  in  error  filed  ob> 
jeotlons    thereto.      Among    his    objectiona 

re  the  following: 

'Bald  act  ooneeming  local  improvementa, 
passed  Jane  14,  1B9T,  and  all  amendments 
thereto,  are  not  raly  contrary  to  the  Con- 
stitution of  Dlinols,  but  they  are  also  eon> 
trary  to  the  Constitution  of  the  United 
States  and  to  the  14th  Amendment  thereof. 

'Said  act  concerning  local  improremente, 
said  ordinance,  which  is  the  tusis  of  tbe 
present  proceedings,  and  all  documents  and 
orders  relating  thereto,  are  contrary  to  tli* 
Constitution  of  the  United  States,  and  to 
the  14th  Amendment  thereof,  because  saclt 
act,  ordinance,  document,  and  orders  tetk 
to  deprive  objector  «f  property  without  due 
process  of  law.  S 

"Said  ordinanee  mi  prooeedlnga  «n  !■• 
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',  otbiv  mpects  illegal,  onooiutitBtlolMl,  and 

"Tbe  proceedings  herein  and  uid  act 
Q0ntraT7  to  the  Conetitution  of  the  United 
Stat«i,  and  to  the  14th  Amendment  tbereoF, 
b«caiue  the  potitjmer  herein,  under  and  bj 
virtue  of  Mid  act  and  of  aaid  prooeedingi, 
■aekB  to  deprive  theaa  objeotors  of  their 
property  without  due  proaew  of  law.  Baid 
proceedinge  and  raid  act  are  alio  contrar}' 
to  the  Constitution  of  the  United  Statei, 
and  to  the  14tb  Amendment  thereof,  for 
Uie  reaaona  Mt  forth  in  die  Mreral  foregoing 
objection!." 

The  eaae  oame  on  for  hearing  before  the 
eourt,  the  right  of  a  JU17  on  tbe  queetlon 
of  benefits   having  been   eipreaslj   walred. 

Petitioner  (defendant  in  error)  intro- 
duced the  petition,  assessment  roll,  and  no- 
tice. They  were  received  in  evidence,  though 
objected  to  aa  not  complying  with  or  meet- 
ing the  requirementa  of  the  statute. 

Plaintiff  in  error,  to  sustain  the  issues 
*V)n  the  question  of  the  legal  objeoUons," 
oSered  in  evidence  the  various  resolutions 
and  proceedings  before  tbe  board  of  local 
improvements.  They  are  set  out  In  the 
noord,  but  it  is  not  neeessaij  to  quote 
them.  No  other  evidence  was  offered.  The 
ocnirt  overruled  tbe  objectione. 

On  the  question  of  benefite  the  same  evi- 
dence was  offered  by  the  respective  parties. 
PlaintifT  In  error  objected  to  the  documents 
offered  by  the  el^,  on  the  ground  that  the 
mdinance  was  itl^al  and  void,  because  the 
first  resolution  of  the  board  of  local  im- 
provemente  in  regard  to  assessments  did  not 
eontain  an  itemized  estimate  of  the  cost 
of  the  improvements,  made  by  tbe  engineer. 
In  the  manner  and  form  required  by  Um 
sUtute. 

The  objection  was  overruled  and  the  as- 
Mssment  confirmed,  with  some  modlfieatton, 
not  necessary  to  notice.  The  judgment 
was  affirmed  by  the  supreme  court  of  the 
tUte. 

The  bin  of  exceptions  shows  that  plain- 
tiff in  error  did  not  bring  to  the  attention 
of  the  trial  eourt  that  tbe  act  of  the  state 
ot  wider  which  the  aseessniBnt  was  made,  or 
fany  of  the •  proceedings  were  ooatraiy  to 
tlie  14tb  Amendment  to  the  Constitution  of 
the  Unit«d  Statee,  nor  did  he  assign  as  er- 
ror on  appeal  to  the  supreme  court  that  the 
rulings  of  the  trial  oourt  or  its  judgments 
Infringed  that  amendment. 

All  the  queetions  submitted  to  tbe  su- 
preme oourt  and  all  the  questions  passed 
on  by  it  depended  upon  the  construction 
of  tbe  statute  or  the  compliance  of  the 
proceedings  with  the  statute,  except  that 
It  was  contended  that  the  sections  of  the 
act  which  provided  for  tbe  division  of  the 
■iisiiiiiwt  into  lutalmcnta  and  the  Issue 


of  bonds  to  antiefpats  tbe  payment  of  tlte 
instalments,  to  bear  8  per  oent  Interest, 
was  unconstitutional,  in  that  the  I^iela- 
ture  had  no  power  to  fix  the  rate  of  interest, 
and  that  by  so  doing  a  lower  rate  of 
interest  was  prevented,  and  plaintiff  in 
error  thereby  deprived  of  his  property  with- 
out due  process  of  law.  The  court  decided 
against  both  eontentions,  holding  that  "the 
legislature  had  the  right  to  fix  the  rate  of 
interest  which  said  instalments  and  bonds 
when  issued  ebould  bear,"  and  11  42  and 
SB  of  the  local  improvement  act  "are  not 
in  conflict  with  the  Conatitution."  Hut 
is,  tbe  Constitution  of  the  state, 

We  do  not  think  that  tbe  plaintiff  in  er- 
ror complied  with  f  709  of  the  Revised  Stat- 
utes (U.  S.  Comp.  Stat  ISOl,  p.  G76},  in 
setting  up  a  right  under  the  ConstitutioB 
of  the  United  States.  The  mere  claim  in 
the  objections  to  the  confirming  of  the  as- 
sessment, never  afterwards  brought  to  tbe 
attention  of  the  trial  court  or  of  tbe  su- 
preme court,  was  not  sufficient.  There  is  no 
evidence  in  the  record  to  show  that  tlw  d» 
□Islon  of  either  of  the  courts  wsls  Invoked 
by  plaintiff  in  error  upon  a  rl^t  H^imtd 
under  tbe  Constitution  of  the  United  States. 
It  Is  urged  that  in  the  writ  of  error  and 
petiUon  for  dtaUon  it  is  stotad  that  eeTt»lB 
rights  and  privileges  were  claimed  nndv 
the  ConsUtutlon  of  the  United  Statea,  uM 
that  the  supreme  court  of  the  *t*t«  of  lilt- 
noie  decided  against  such  rights  and  prtvi- 
l^es,  and.  It  is  further  urged,  Hiat  the 
chief  Jnstioe  of  tlie  court  allowed  tka  writ 
This  !■  not  sufilcient  Jforeta  r. 
Tn«t,  199  U.  8.  212,  223.  SO  li.  ed.  . — ,26 
Sup.  Ct-  Rep.  31.  ga 

'  Nor  was  a  right  under  the  Constitution? 
of  Uw  United  States  necessarily  involved  in 
the  determination  of  the  cause.  And  the 
supreme  court  waa  justified  by  Its  rollngB 
in  omitting  the  oonslderatlon  ot  rights  vo- 
der tbe  CoQsUtntton  ot  the  United  States. 
According  to  the  practice  of  the  oour^ 
ligned  is  not  open  to  review. 
Berry  v.  Ohteago,  192  Hi.  Ifi4,  IBS,  61  N. 
B.  4S9.  Errors  assigned,  but  not  notieed 
relied  on  in  the  brief  or  argumeBt  of 
OOunsel,  will  be  regarded  aa  waived  or 
abandoned.  £eye*  v.  Kimmel,  18S  III.  IM, 
114,  G7  N.  E.  BSl.  And  such  rule  of  prae- 
tlce  will  be  recognised  by  this  court,  flfie 
A.  Co.  V.  Purdy,  18G  U.  a  148,  1S3,  40  L. 
ed.  847,  S50,  22  Sup.  Ct  Rep.  OOS.  It  follows 
that  this  court  has  not  jurisdletion  of  this 
writ  of  error.  Onley  Stoee  Oo.  v.  SutUe 
County,  lOS  U.  6.  048,  41  L,  ed.  114B,  IT 
Sup.  Ct  Rep.  700;  Capital  Oitjf  Dairy  Oe. 
V.  Ohio,  183  U.  3.  238,  40  L.  ed.  171,  8S 
Sup.  Ct  Rep.  120;  Choptw  t.  F)/^  IT*  U 
~  127,  4S  L.  ed.  110,  SI  Sop.  OL  Sap^  TL 
WHt  S-     ■      ■ 
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COMPANY,  Plff.  *»  Jrr, 

HZUfRY  E.  PKEWm,  InanrBnoB  Ganunb- 

■iomr  of  tiie  St^te  o(  Kantudcj. 

(No.  17B.) 

TRAVELERS  INSURANCE  OOUPANT  of 
HartloTd,  Conueetieat,  Plff,  in  Brr, 

HENRY  B.  PREWirr,  Inauruiee  Commia- 

■loMr  of  the  State  of  Kentui^, 

{No.  184.) 

FoFelsB  eorpoFRtloa*— rCToe&tloii  of  II- 
•eme  far  reaioTlna  eanae  to  m,  Ped- 
•r«l  eonrt.— A    >Ut«    m&r    proTlde    bf    It* 
leSlilKtlon   tbat  If  ■  forelgD   luinrBnc 
p«iij  •lu.ll  rcmon  to  >  Fedenl  court 


[Nof.   178,   184.} 

PtHHotu  for  nh«aTi»g  naeiv«d  and  4if 
tnb%tt«i  to  th»  court  in  Vo.  178,  April 
t,  I90e,  and  in  JTo.  1S4,  April  i,  JBOe. 
Berid«d  Uay  U,  1908. 


:  to  the  Court  vt  Appeal*  ot 
J-  the  Sta.ta  of  Kentndif  to  i«Ti«w  a  Judg- 
ment which  ravened  a  judgmoiii^  of  thB  (Sr- 
euit  Oourt  of  Jefferwii  Oounty,  Id  that 
■tftte,  eanceling  the  reroeation  of  a  permit 
to  do  biuiiWBa  in  the  attte^  granted  to  a  for- 
•ign  inauranee  company.     Afp/rmtd.    And — 

IN  BREOH  to  the  Oourt  of  AppeAU  of  the 
State  of  Kentucky  to  miew  a  Judgment 
which  affirmed  a  judgment  of  the  OlTonit 
Court  of  JeSeraon  Ooun^,  in  tliat  atate,  dii- 
miaaing,  on  demurrer,  a  petition  to  enjoin 
010  threatened  ravoeatlon  of  a  permit  to  do 
bnaiDcBa  in  the  state,  granted  to  a  foreign 
Inauranee  eompanj.     Affirmtd. 

See  aame  ease  below,  S«  Ky.  L  Rep.  ISStt, 
1  L.  R.  A.  (N.  B.)  lOie,  S3  &  W.  811; 
diaaenting  opinion,  ST  Ky.  I*  Rep.  77,  84  8. 
W.  627. 

The  facta  ara  etated  In  th«  opinion. 

Umtrt.  F.  W.  Jmkina,  /uMan  T.  DooiM, 
Okorlea  B.  Grubbt,  and  William  Manhall 
BvUitt  for  plaintlfT  in  error  in  No.  178. 

ilm»T».  Jvhit  Q.  John»tm  and  Bdnwttd  F. 
fVa&ite  for  plaintiff  in  error  in  No.  184. 

Ur.  J,  H.  Baanlrigg  for  defendant  in  er- 
^nr  in  both  eaaeo. 

r  *Hr.  Juatlca  P»olAaja  delivered  the  opin- 
ion of  the  court; 

MoUona  for  raliaaring  have  been  preeant- 
•d  t>y  plaintiffe  in  error,  ^e  naea  were 
eommeneed  fn  the  proper  atate  court  tn 
Koitacky,  and  wen  argued  ben  on  their 
■crita  In  January  of  thia'  term,  and  the 
mfta  of  error  were  diamlaaed   <2M  0."& 


•Bd.  Hota.-4ror  a 


i  la  pelat  •*•  voL  1% 


446,  H)  L.  ad. ,  26  Sop.  Ct  Rep.  314)  be- 

cauaa,  aa  appeared  from  the  reoord,  only 
abstract  questions  nnudned  to  bo  decided, 
the  licenses  to  do  business  within  the  aUta 
of  Eentneky  in  both  caaea,  which  uad  been 
granted  on  July  1,  1904,  for  one  year,  hav- 
ing expired  alnoe  iaauing  the  writs  of  error. 
In  No.  17S  the  petition  eUted  that  the 
pennisiion  or  authoiilj  to  continue  to  do 
bnaineaB  in  Kentucky  had  been  renewed  and 
extended  from  year  to  year  b7  tbe  atate 
insurance  a«nmiaaio&er,  and  that  be  had, 
on  July  1,  1004,  "Mu.jnued  the  authority 
to  the  Security  Ifutual  to  transact  the  bnsl- 
nesa  of  life  inauranee,"  aa  evidenoed  by  the 
permit  "for  a  period  of  one  year  from  July 
let,  1004."  It  waa  also  averred  that  the 
permit  had  been  revoked  in  September, 
1S04,  and  the  oompany  aaltad  to  have  th* 
revocation  eanoded. 

In  No.  184  the  petition  stated  that  the 
company  had  been  granted  authority  to 
trausaot  busfnesa  in  the  state  of  Kentuelcf 
for  the  period  of  one  year  then  next  ensu- 
ing, that  is,  from  July  1,  1904.  Th«  peti- 
tion ahowed  tliat  the  permit  had  not  than 
(October,  1904)  been  rovoked,  but  it  waa 
aUegad  that  the  auperintendont  of  ineui^ 
anee  threatened  to  revoke  it  (on  grounda 
aubatantially  almilar  to  thoae  eet  forth  In 
the  Saounty  Cue,  in  £00  U.  8.,  tupra,  via., 
the  removal  to  a  Federal  oourt  of  a  eaaa 
eommeneed  agalnat  the  company  In  the  stat* 
court),  and  an  injunotion  waa  asked  to  pre- 
vent the  rovooatiou  of  tlia  permit  on  that 
aeoount. 

On  Uiaaa  motiona  for  a  rehearing  it  isj 
now  shown,  what  did*  not  ^pear  In  thoT 
reeotda,  that  the  permita  In  fact  had  been 
renewed  for  another  year,  from  July  1, 
190S,  to  July  1,  1906,  for  tbe  purpoae,  aa  it 
would  aeem,  of  having  the  point  Involved 
reviewed  by  thia  court.  Neither  party  ad- 
verted to  thia  fact  on  the  argument,  and  tba 
eaaea  wen  fully  preaented  by  counsel  on 
both  sidea,  on  the  merits,  and  t)ie  question 
treated  as  atiU  existing. 

As  the  diamlaaal  waa  ordered  on  a  mis- 
taken aaaumption  of  fact,  juatifled  by  the 
reoorda,  that  the  permita  had  expired  by 
iapae  of  time  and  had  not  ))esn  renewed,  the 
.pplications  for  rehearing  are  granted  and 
the  Judgments  of  diamiasal  set  aside,  and 
the  easea  will  be  decided  upon  the  argu- 
ments already  made  in  full  1^  eounael  Idt 
both  parties. 

The  facta  upon  the  main  question  aulB- 
dently  appear  in  the  report  In  200  U.  8. 

446,S0Ii.ed. ,2eB^Ot.ReiiL814.    The 

eourt  of  appeals  of  Kentucky  held  the  stat- 
ute valid.  20  Ky.  L.  Rep.  1239,  1  li.  R.  A. 
(N.  S.)  1019,  83  8.  W.  811;  diaseoting 
opinion,  27  Ky.  L.  Rep.  77,  84  a  T~ 

The-  mattar    to    b*   n 
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Wbathar  a  itate  La*  the  right  to  provids 
tliAt  if  a  foreign  imuruica  company  iball 
rsmora  a  oaae  to  the  Federal  court,  vUch 
has  been  aommeneed  in  a  etate  oonrt,  the 
Uoenw  of  such  oompanj  to  do  biuinau  witli- 
In  the  state  shall  be  tbereupou  rarolud. 

The  statute  under  which  the  qoaetion 
ariiei  Is  known  as  |  831  of  the  Kantuelcy 
■btutes,  and  reads  as  lollowi: 

"Before  authority  is  grouted  to  aaf  for- 
eign insurance  company  to  do  biuioess  in 
tliis  state,  it  most  file  with  ths  aommisslon- 
«r  a  resolution  adopted  by  its  board  of  di- 
rectors, conBButlng  tbat  serriee  of  process 
upon  any  agent  ol  such  company  in  tills 
state,  or  upon  the  oommiMioner  of  insur- 
ance of  this  state,  in  any  action  brought  or 
pending  in  this  state,  shall  ba  a  ralid  serv- 
ioe  upon  said  company;  and  If  prooeis  la 
served  upon  ths  commissionco',  it  shall  be 
Ua  duty  to  at  once  send  it  by  mail,  ad- 
dreued  to  the  eompsoy  at  its  principal 
office;  and,  if  any  company  shall,  without 
the  oonsent  of  the  other  party  to  any  suit 
^or  prooeeding  brought  bj  or  against  it  in 
J<any  court 'of  this  state,  remore  aaid  suit 
or  proceeding  to  any  Federal  court,  or  shall 
Institute  any  suit  or  proceeding  against 
any  dtizen  of  this  state  in  any  Fedsral 
oourt,  it  shall  be  the  duty  of  the  commis- 
sioner to  forthwith  revoke  all  authori^  to 
■nch  company  and  its  agents  to  do  business 
in  this  state,  and  to  pufalisb  sueh  revocation 
in  Boms  newspaper  of  general  circulation 
published  in  the  state." 

A  state  has  the  right  to  prohibit  a  for' 
sign  corporation  from  doing  biuinees  vith- 
In  its  borders,  unless  snob  prohibition  is  so 
oonditloned  as  to  violate  soms  provision  of 
the  Federal  Constitution.  Among  the  later 
authorities  on  that  proposition  are  Hooper 
T.  California.  15S  U.  a  6«,  39  L.  ed.  297, 
B  Inters.  Com.  Rep.  SIO,  IS  Sup.  Ct.  Rep. 
207;  AIIjKyer  v.  Louitiano,  190  U.  S.  6TB~ 
683,  41  L.  ed.  832,  633,  17  Sup.  CL  Rep. 
427j  Orient  Int.  Co.  v.  Ditgg».  172  U.  8. 
557,  43  L.  ed.  552,  19  Sup.  Ct.  Rep.  281; 
Water»-Pi«re«  Oil  Oo.  v.  Tanu,  177  U.  S. 
28,  44  L.  ed.  657,  20  Sup.  Ct  Rep.  S18 
Sea  York  h.  Iru,  Oo.  v.  Oraomt,  178  U.  8 
389-395.  44  L.  ed.  1110-1122,  20  Sup.  Ct. 
Rep.  B02;  /ohn  Eancoek  Mat.  h.  Ina.  Oo. 
V.  Warrtn,  181  U.  S.  73,  45  U  ed.  758,  21 
Bup.  Ct.  Rep.  535. 

Having  the  power  t9  prevent  a  foreign 
Insurance  company  (ram  doing  business  at 
all  within  the  stata,  we  tUnlc  the  sUte  can 
enact  a  statute  such  as  is  above  set  forth. 
The  question  Is,  in  our  opinion,  settled 
^  the  decisions  of  this  court.  In  ffomt 
Itu.  Oo.  V.  KOTM,  20  Wall.  445,  22  L.  ed. 
IS6,  a  statute  of  msoonalu,  paosed  In  1870, 
to  relation  to  flre  insnranee  oompanles, 
AfUr  prortdlnf  for  eaitato  wndltloDs  t^on 


which  the  foreign  sompany  might  do  bosl- 
iss  within  the  state,  continued: 
"Any  such  company  desiring  to  transaet 
any  such  buslneea  aa  aforesaid  by  any  agent 
agents  In  this  state  ahall  first  ^polnt 
an  attorn^  In  Uils  state,  on  whom  process 
of  law  can  be  served,  containing  an  agree- 
ment that  such  company  will  not  remove 
the  suit  for  trial  into  ths  United  SUtM 
drouit  court  or  Federal  oourts,  and  file  In 
the  oIBce  of  the  secretary  of  stat«  a  writ- 
ten instrument,  duly  signed  and  seated,  eet- 
tifying  such  appointment,  which  shall  east- 
tinue  until  another  attorney  be  sobett- 
tuted." 

While  that  sutnto  was  in  (oroe  Um  Bimm 
Insurance   Company  of  the  atate  of  NewM 
York  established  an  agency  in 'Wisconsin,? 

id,  in  oomplianoe  with  the  provisions  a< 
the  statute,  tlie  company  duly  filed  in  the 
office  of  the  secretary  of  state  ol  Wisconsin 
the  appointment  of  one  Durand  aa  thslr 
agent,  upon  whom  process  might  be  served. 
The  power  of  attorn^  was  filed,  oontaining 
the  following  agTMmenti  "Said  oompai^ 
agrees  that  suite  eommenoed  in  the  etat* 
oourts  of  WlEooniin  shall  not  be  removed 
by  the  acta  of  said  company  into  tlie  Unit- 
ed States  dreult  or  Federal  courts." 

After  doing  business  In  the  stat«  for 
some  time,  the  company  iesned  a  policy  to 
Morse,  and  a  loss  having  occurred,  Uoiw 
sued  Uie  company  In  one  of  the  atate  courts 
of  Wisoonaln  to  recover  the  amount  alleged 
to  be  due  en  the  policy.  The  oompany  m- 
tered  its  appearanee  in  the  suit  and  filed 
Its  petition  to  remove  the  case,  which  peti- 
tion was  In  prc^r  form,  and  was  accom- 
panied by  the  required  bond  and  l>all.  B»' 
ing  presented  to  the  state  court  of  Wlscoo- 
sin,  in  wldch  the  suit  waa  brought,  that 
court  held  that  the  statute  justified  the 
denial  of  the  petition  to  remove  the  caaa 
into  the  Federal  court,  and  a  trial  having 
been  had  in  the  state  court.  It  gave  judg- 
ment for  the  plalntifT  on  a  verdict  found 
in  his  favor.  Upon  a  review  of  the  judg- 
ment \rj  tlie  supreme  court  of  Wisconsin, 
it  waa  afflmwd.  Thereupon  the  insurance 
company  sued  out  a  writ  of  error  from  this 
court,  and  the  sole  question  was  whether 
the  statute  and  agreement  were  aufflcient 
to  justify  the  state  court  in  refusing  to  per- 
mit the  ronoval  of  the  case  to  the  Federal 
court,  and  proceeding  to  judgment  therein. 
This  court  held  tbat  the  agreement  was 
void.  Inasmuch  as.  If  carried  out.  It  would 
oust  the  Federal  courts  o(  a  Jurlsdtetion 
given  them  by  the  UonaUtntion  and  stat- 
ute of  the  United  StatM.  It  was  said  that 
the  statute  of  Wisconsin  was  aa  obsti«» 
tion  to  the  right  of  removal  provided  for  bj 
ths  ConsUtntlm  of  Os  United  States  sal 
ths  laws  mads  la  porsoaass  tlMno^  sal 
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ttkt  tbft  ■gTMment  of  tlw  InanrsiiM  eom- 
puif  derivod  no  support  from  tbe  tmcoiutl- 
tatlODAl    itatute,    uid    tt    wu    void    ft*    it 
voDld  hi,Ta  been  hftd  no  •ueh  (tAtut*  been 
^p^wed.    The  Chief  Joatiee,  vith  whom  oon- 
•mured  Ur.  Justioa  Darla,  dUaented,  bold- 
"liig  that,  u*the  aUto  lud  the  right  to  ex- 
clude foreign  inHur&nce  oompauies  from  the 
tnuuaetioD  of  bUBineea  within  lt«  juriidie- 
tlon,  it  h)td  the  right  to  impose  condiUons 
upon  their  admlieion,  which  waa  m.  neoes- 
■ai7  consequence  from  the  right  to  axolude 
kltogether. 

It  will  be  seen  the  lUtute  prorided  that 
In  the  pows  of  attorney,  appoinUng  an 
•gent  for  the  eompanj  wlUiin  the  state, 
there  shonld  be  an  agreement  that  the  com- 
panj  would  not  remove  a  com  to  a  Federal 
•ourt,  and  the  statute  was  hdd  to  be  void. 
Bubsequently  the  oaae  of  ZToyla  v.  Conli- 
twntal  Itu.  Oo.  9*  V.  8.  SSB,  84  L.  ed.  14S, 
InTolving  the  aams  statute,  auua  before 
Uiis  court.  In  that  ease  the  eourt  reaf- 
firmed the  dedsion  of  the  Mont  Can,  «t(- 
pra,  as  to  the  InTatldlt;  of  the  agreemant. 
But.  In  distinguishing  the  two  oases,  it  was 
•^d,  in  the  conns  of  the  opinion,  that,  as 
the  Btat«  had  the  right  to  entirely  exclude 
■ueh  company  from  doing  business  in  the 
ttat«,  the  means  by  which  it  eaased  such 
ecielUBion  or  the  motlTea  of  its  aotioa  were 
not  the  subject  of  Judicial  inquiry;  that 
the  oonduaion  reached  in  the  iforsa  Cose 
that  the  statute  of  Wisconsin  waa  Illegal 
was  to  be  understood  as  spoken  of  the  pro- 
vision of  the  statute  then  under  review; 
via.,  that  portion  thereof  requiring  a  stipu- 
lation against  transferring  cases  to  the 
eourta  of  the  United  SUtea ;  that  the  deci- 
sion waa  upon  that  portion  of  the  statute 
only,-  and  Uiat  other  portions  thereof,  when 
presented,  'jiust  be  judged  on  their  merits. 
The  oourt  further  said  that  the  Mont  Coat 
had  not  undertaken  to  decide  what  tha  pow- 
er* of  the  state  of  Wisoonuu  were  in  re- 
voking a  license  previously  granted,  aa  no 
■neh  question  had  arisen  upon  the  facta 
therein,  and  waa  neither  argued  \^  counsel 
■or  referred  to  in  the  opinion;  but  that  in 
the  ease  then  before  the  eourt  (that  of 
IX^le)  the  point  aa  to  tlie  power  of  Che 
■tato  to  revoke  a  lioaise  was  distinctly  pr*- 
MDted.    It  is  atat«d  in  tha  opinion,  aa  fol- 

"^a  have  not  dacdded  that  the  state  of 
Wisconsin  nad  not  the  pov^ir  to  impose 
terms  and  eonditiona  aa  preliminary  to  the 
Sright  of  an  insuranM  eompany  te  appoint 
?agenta,  keep'offleaa,  and  Iseue  polidea  in 
that  stated  On  the  eontnuy,  the  eaaa  of 
f*>a  T.  Virginia,  S  Wall.  108,  19  U  ti. 
UI,  whR«  tt  fs  luU  OMt  mA  lo^ltiaM 


may  b«  imposed,  was  dted  with  approval 
in  Bomt  Int.  Oo.  r.  Uotm." 

The  opinion  eoncludes  aa  followai 

It  is  said  that  we  thus  indirectly  mi» 
tion  what  we  condemn  whan  prsiQited  dl* 
reetlyi  to  wit,  that  we  enable  the  stata  oC 
Wisconaln  to  enforce  an  agreement  to  ab- 
stain from  the  Federal  eourta.  This  ia  aa 
■inexact  statement'  The  effect  of  our  i»- 
cision  in  this  nspeet  is  that  the  state  may 
compel  the  foreign  eompany  to  abstain  from 
the  Fedwal  eourta,  or  to  eeaae  to  do  busineto 
in  the  state.  It  gives  tha  eompany  the  o^ 
tion.  This  Is  justiflable,  beoanse  the  «om- 
plainant  has  no  conititutlonaj  right  to  do 
business  in  that  atate;  that  stat«  has  au- 
thorlty  at  any  time  to  declare  that  It  ehaU 
not  transact  business  there.  This  ia  tho 
whole  point  of  the  case  and,  wltbout  refs- 
ence  to  the  injnstiu^  the  prejudice,  or  tho 
wrong  that  ia  allied  to  exist,  most  deter- 
mine the  qnestion.  No  right  of  tha  eon>- 
plsinant  under  tha  laws  or  OonstituUOB 
of  the  nmtad  BUtes,  by  its  axdusion  tnrn 
the  state,  is  Infringed;  and  this  is  what  tha 
state  now  aoeomplisbes.  There  i*  ttothioft 
therefore,  that  will  Justify  tho  inttftarssie* 
of  this  court." 

In  these  two  cue*  this  ooort  dedded  that 
any  agreement  made  by  a  foreign  insuranw 
company  not  to  remove  a  eause  to  tha  Fed- 
eral eourt  waa  void,  whether  mad*  pvreuaat 
to  a  statute  of  tha  state  providing  for  snah 
agreement,  or  in  the  absenee  of  sndi  stat- 
ute; but  that  the  state,  having  power  to 
axdude  altogether  a  foreign  inanranea  eom- 
pany from  doing  bnsineaa  within  the  stat^ 
had  power  to  enaot  a  statute  which,  in  ad- 
dition to  providing  tor  the  agreement  men- 
tioned, also  provided  that  it  the  eompanj 
did  remove  a  case  from  the  atate  to  a  TtA- 
eral  eourt,  its  right  to  do  Lousiness  within 
the  state  should  cease,  and  Ita  permit  ahonld 
be  revoked.  It  was  held  there  was  a  dj*tiii» 
tion  between  tha  two  propositions,  and  ono 
might  be  held  void  and  the  other  not. 

Tha  ease  of  Barron  v.  Bunmdt,  IBl  U.^ 
S.  ISS,  30  li.  ed.  BI&,  1  Inters.  Oom.  Bapbj* 
Sgs,  7  Sup.  Ct  Bep.  931,  has  been  dted'as' 
overruling  the  Doyle  Cose,  and  as  holding 
that  a  statute  of  tha  nature  of  the  one  In 
question  here  is  void  as  a  violation  of  tho 
Federal  Constitution.  In  that  case  a  stat- 
ute of  Iowa  was  under  consideration.  It 
is  set  out  In  the  report  The  first  secti<» 
provides  for  an  application  by  the  foreign 
eompany  to  the  aaei«tary  of  state,  reqnesU 
ing  that  a  permit  may  h«  issued  to  the  cor- 
poration to  bansaot  bnalnsas  in  tha  stata^  tt 
also  provide*  that  tha  appUoatlon  abaU  edo- 
taln  Ik  atjpvlation  that  the  parailt  aball  bo 
'  nb}aet  to  eaeh  of  tha  pravldona  of  tho  Mt. 
Tho  ad  ■•etioa  pnvldaa  that  U  taf  aua 
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commenced  in  k  lUto  wort  w«re  removed 
bj  the  corporation  into  m.  Federal  oonrt,  the 
eorpoMtion  should  thereupon  forfeit  any 
permit  issued  or  Butboritj  gnutted  to  it  to 
tmiuct  biuineu  In  the  it&to.  The  4tl)  seo- 
tion  proridea  for  puniahing  the  agents,  offi- 
een,  or  serranta  of  the  eorporation  for  do- 
ing buaineas  aa  anch  in  the  atate,  If  the  cor- 
poration hid  not  oomplied  vith  the  itatute 
and  taken  out  and  retained  a  valid  permit 
to  do  biuineaa  within  the  state.  The  cor- 
poration had  not.  In  fact,  taken  out  a  per- 
tnlL  Barron,  the  plaintiff  in  erroT,  was  a 
•errant  of  the  eorporation,  and  was  engaged 
aa  engineer  in  running  a  train  of  the  cor- 
poration, which  eUrted  from  Chisago  and 
waa  mmiliig  in  the  state  of  Iowa.  He  was 
•rreatad  in  Iowa  for  noting  as  the  agent  ot 
th»  company  In  that  state,  white  the  com- 
pany had  no  permit.  Having  been  arrested, 
te  applied  to  the  aupreroe  court  of  the 
■Ute  tor  a  writ  of-babeaa  corpus,  whldt 
waa  Issued  and  a  letnm  mad^  and  the  case 
laard  npon  an  agreed  itatvnent,  containing 
the  above  facta.  The  stAta  court  upheld  the 
validity  of  the  statute,  and  the  ease  waa 
brought  to  this  court  by  writ  of  error, 
where  the  judgment  was  reversed  and  the 
•tataU  held  invalid. 

In  the  opinion  delivered  in  this  coart  It 
will  be  oheerred  that  the  agreement  or 
•tipuIaUon  provided  for  in  the  statute  was 
the  material  fact  upon  which  tlie  coart  pro- 
ceeded, and  it  waa  held  that  the  atatute 
did  i«qulr«  suoh  agreement.  The  various 
^Teqalrementa  mentlooed  in  the  1st  section 
■•«f  the  statute  were  referred  to  as  forming 
?in  taet  but  one  proceeding,  and  as'Indis- 
Bolubly  bound  up  with  the  application  tor  a 
permit  tlu.t  could  not  be  issued  unless  the 
stipulation  waa  giren  which  made  the  per^ 
mit  specially  subject  to  each  of  the  pro- 
vision* of  the  act,  induding  the  provision 
not  to  remove.  It  is  clear  from  the  whole 
case  that  the  stipulation  not  to  remove  waa 
K^rded  aa  the  material  part,  and  the  case 
was  decided  on  that  foundation.  Mr.  Jus- 
tice Blatchf ord  said : 

"The  statute  is  not  separable  Into  parts. 
An  affirmative  provision  requiring  the  filing 
by  a  foreign  corporation,  with  the  secre- 
tary of  sUte,  of  a  oopy  of  its  articles  of  in- 
oorporation,  and  of  an  authority  for  t^  serv- 
loe  of  prooeea  npon  a  designated  officer 
or  agent  In  the  state,  might  not  be  an  un- 
nasonable  or  objectionable  requirement.  If 
standing  alone;  but  the  manner  in  which, 
in  this  statute,  the  provisions  on  ttuose  sub- 
jects are  coupled  with  the  application  (or 
the  permit,  and  with  the  stipulatiion  re- 
ferred to,  shows  that  the  real  and-  only  ob- 
Ijeot  oi  tha  ^statute  and  its  suhatantul  fi^-. 
yUoa  Is  the  requlronent  U  the  atipiilatlMi 


not  to  remove  the  suit  Into    tli«  Federal 
court" 

For  this  reason  the  statute  was  held  void. 

Keterence  is  than  made  in  tike  opinion  to 
the  Moraa  Cote,  ntpra,  wherdn  it  waa  stated 
that  agreements  in  advance  to  oast  the 
court  of  a  jurisdiction  aonfert«d  by  law  were 
illegal  and  void,  and  that  parties  could  not 
bind  themselva  in  advance  bj  such  an 
agreement  thus  to  forfeit  their  rights  at 
all  times  and  on  all  occasions,  whenever  the 
case  might  be  presented. 

The  Doyle  Coat,  «uprs,  waa  alao  referred 
to,  and  Mr.  Justice  Blatchford  said  in  I» 
gard  to  it  aa  follows: 

"The  point  of  the  deeiaion  seems  to  have 
been,  that,  sa  the  state  had  granted  Uta 
lieense,  its  oflleers  would  not  he  reatrained 
by  injunction,  by  a  court  of  the  United 
States,  from  wlthdrawli^  iL  All  that  there 
Is  In  the  case  beyond  this,  and  all  that  is 
said  in  the  opinion  which  appears  to  be  In 
conflict  with  the  adjudication  in  ffome  In*. 
Oo.  V.  MoTM,  must  he  regarded  as  not  In 
judgment."  ^ 

This  la  the  language  whieh  it  ia  oontendedS 
orerrulea  the  Doyle  ■  Cose.  We  do  not* 
think  so.  A  reference  to  the  Doyle  Ooae 
will  show  that  the  first  pare  of  the  above- 
quoted  atatement  ia  lnaMumt«,  aa  the  case 
does  not  seem  to  hare  been  dedded  upon  the 
propoaltion  that  an  injunction  was  improp- 
er from  a  eourt  ol  ths  United  States  t« 
state  officers.  The  Morte  Oata  waa  re- 
ferred to  and  approved,  and  the  court  held 
there  was  nothing  inconsistent  between 
the  two  cases.  The  Doyle  opinion  proceeds 
upon  that  theory. 

If  It  had  been  the  Intention  of  the  court 
in  Barron  v.  Burnvide  to  overrule  the  Doyle 
Gate,  It  was  easy  to  have  said  so.  Instead 
of  that,  the  opinion  lesta  upon  the  ground 
of  the  agreement  to  be  exacted  aa  a  eon- 
dition  of  granting  the  permit,  and  that  tJia 
statute  was  not  separable  into  parts,  and  It 
waa  held  that  the  requirement  of  such  a 
stipulation  was  void.  It  was  not  held  that 
suoh  a  statute  as  the  one  of  Kentucky,  now 
mder  consideration,  was  vtrfd.  Such  etat> 
ate  exacts  no  agreement  or  stipulation  In 
any  form  or  in  any  part  of  the  statute. 

In  fioutheni  P.  Oo.  v.  Dmton,  US  U.  B. 
20E,  207,  30  L.  ad.  642,  940,  18  Sup.  Ct 
Bep.  44,  the  same  principle  waa  stated,  al- 
though the  question  was  not  directly  In- 
volved, as  the  case  waa  hronght  In  the  Fed- 
eral court  and  the  eorporation  contended 
it  was  not  served  with  process  in  the  proper 
district,  and  that  ths  eourt  was,  on  that 
account,  without  jurlsdietiwi.  The  court, 
p^  Ur,  Justice  Qny,  In  the  ooane-  o(  the 
opiaien,  rmarkad  Qiat  a  ttatnts  requiring 
the  eorporation  as  •  ooaAKcM  praoedmt  tt 
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obtaining  a.  pennit  to  do  buslnaes  within 
tlia  state,  to  surrender  a  right  and  privi- 
iage  secured  bf  tbe  Federal  ConHtitutlon 
uid  lawi.  was  unconBtitutional  and  void. 
(Page  207,  Se  L.  ed.  946,  13  Sup.  Ct.  Sep. 
44.)  It  was  tbe  same,  in  substance,  as  tbe 
Iowa  statute,  which  was  held  Toid  on  ae- 
coont  of  the  exaction  of  the  t^eemenL 

In  Bairoie  B.  B.  Co.  v.  Kan«,   170  U.  S, 

100,  42  L.  ed.  OM,   18  Snp.  Ct.  Rep.  020, 

Justice  Gra;,  In  delivering  tbe  opinion  of 

the  court,  again  stated  what  waa  r^arded  as 

the  holding  in  the  two  cases  of  HotM  7n*. 

Oo.  r.   ISorse  and  Barron  t.  Surntide  and 

■aid  that  "statutes  requiring  foreign  eorpo- 

^ratlons,  as  a  condition  of  being  permitted  to 

Mdo  buslnesa  within   tbe  state,   to   stipulate 

•  not  to  remove  into'the  courts  of  the  United 

States  suits  brought  against   them   in  the 

eonrt«  of  the  state,  bavo  been  adjudged  to 

be  unoonstitutional  and  void."     It  was  tbe 

exaction  of  a  stipulation  or  agreement  that 

rendered  the  itatute  illegal. 

It  is  also  said  in  Blake  v.  Ue€h*ng,  172 
U.  S.  230,  2SS,  43  L.  ed.  432,  438,  19  Sup. 
CL  Rep.  166,  that  a  statute  providing  that 
%  stipulation  ibonld  be  made  t^t  t^e  eom- 
paay  would  not  remove  a  eaae  Into  a  Fed- 
eral court  was  void  because  It  made  tbe 
right  to  do  business  under  tbe  license  or 
penoit  depend  upon  the  surrender  by  the 
eorporatlon  of  a  privilege  leoured  to  It  bj 
the  Constitution. 

It  is  urged  that  tbe  Iowa  and  Texaa  stat- 
ntea  do  not  require  an  agreement  not  to  re- 
move. But  those  statutes  do  require  mdi 
agreemait.  The  Iowa  statute  provided  tbat 
the  applloation  for  a  permit  should  contain 
a  stipulation  that  tbe  permit  should  be  sub- 
ject to  each  of  the  provisions  of  the  act, 
among  which  was  one  that  the  corporation 
should  forfeit  the  pennit  If  it  should  re- 
move the  ease.  This  was  held  to  be,  in 
effect,  a  stipulation  not  to  remove,  exacted 
as  a  condition  for  granting  the  permit. 
And  so  the  court  said: 

"As  the  Iowa  statute  makes  the  right  to 
a  permit  dependent  upon  the  surrender  by 
the  foreign  corporation  of  a  privilege  se- 
cured to  it  by  the  Constitution  and  laws 
of  the  United  States,  tbe  statute  requiring 
tbe  permit  must  be  held  to  be  void." 
Barron  v.  Bunuide,  121  U.  S.  200,  30  L. 
ed.  eiO,  1  Inters.  Com.  Rep.  SOS,  7  Sup. 
Ct.  Rep.  D3S. 

In  other  words,  the  etamte  was  regarded 
as  exacting  an  agreement  In  advance  not 
to  remove  a  ease,  and,  such  being  the  fact. 
It  was  held  that  the  aUtute  wee  void.  Hie 
Texaa  etatnte  is  to  the  same  effect  as  tbat 

The  moat  that  ma  be  contended  for  !■  that 
Ibo  Bamn  <3a*9  holds  that  where  tbe  stat- 
■to  sonet*  a  atlpnlation  Is  advance,  m  a 


condition  of  granting  a  permit,  and  the 
statute  is  not  sepaTable  Into  parts,  tbe 
whole  statute  Is  void,  and  a  provision  for 
withdrawing  the  permit,  if  a  case  is  re- 
moved, is  not  saved.  Tbat  principle,  as  we 
have  said,  does  not  touch  this  case,  as  there 
is  no  exaction  of  a  stipulation  at  any  time. 

It  has  not  been  decided  that  a  statuteg 
which  has  no*  requirement  for  a  stipnlation? 
or  agre<?ment  not  to  remove  is  void  if  there 
be  simply  a  provision  therein  for  a  revoca^ 
tlon  of  the  permit,  sudi  as  is  contained  In 
the  statute  under  review. 

As  a  state  has  power  to  refuse  permlsaloii 
to  a  foreign  insurance  company  to  do  busi- 
ness at  all  within  Its  confines,  and  as  it  baa 
power  to  withdraw  that  permission  when 
once  given,  without  stating  any  reason  for 
its  action,  the  fact  that  it  may  give  what 
some  may  think  a  poor  leaaon  or  none  for 
a  valid  act  is  Immaterial. 

Counsel  for  the  companlea,  in  their  brief, 
admit  that  the  state  **has  tbe  right  at  any 
time  to  pass  a  statute  expelling  a  company 
or  revoking  Its  license,  and  the  valldl^  of 
the  statute  of  expulsion  would  not  be  affeel- 
ed  by  tbe  motives  of  the  atat«  in  so  doing, 
even  though  the  preamble  expreasly  redted 
that  the  license  was  revoked  because  Qm 
company  had  removed  a  case.  The  statnta 
would  be  valid — for  the  company  had  no 
constitutional  right  to  remain  in  the  state 
any  longer  than  it  ehoee  to  allow;  and  the 
statute  would  not  abridge  any  right  irf  re- 
moval— for,  as  the  ease  had  already  bem 
fully  removed  before  the  statute  was  in  ax- 
istenee,  the  rlgfit  of  removal  eould  not  b* 
said  to  have  been  hindered  or  abridged  by 
a  statute  not  even  In  existenoe." 

Tbuf  it  is  admitted  that  a  state  baa  poi^ 
er  to  prevent  a  company  from  coming  Into 
its  domain,  and  tbat  it  has  power  to  taJca 
away  its  right  to  remain  after  having  bean 
permitted  once  to  entar,  and  that  right  may 
be  exercised  from  good  or  bad  motlvae ;  but 
whet  the  companlea  deny  Is  tbe  right  of  a 
state  to  enact  in  advance  that  if  a  eompaay 
remove  a  case  to  a  Federal  eotirt  its  IleeOM 
shall  be  revoked. 

We   think    this   distinction   Is   not   well 
founded.    The  truth  is  that  the  effect  of  the 
statute  Is  simply  to  place  foreign  insurance 
companies  upon   a  par  with  the  domeaUe 
ones  doing  business  In  Esntudcy.     No  stip- 
ulation or  agreement  being  required  as  a 
condition  for  corali^  into  tbe  state  and  o^ 
taining  a  permit  to  do  business  therein,  tha 
mere  enactment  of  a  statute  which.  In  an^— 
stance,  says  if  yon  ebooee  to  exerdse  yM» 
right  ta'remove  a  ease  Into  a  Federal  couri^" 
your  right  to  furtbv  do  business  wltbln  th« 
state  abaU  esaae  and  your  permit  shall  fa* 
withdrawn.  Is  not  open  to  aaj  eautltntfaBil 
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objection.    The  TeMonlug  tn  th«  Doyl«  Gate 
we  think  Is  good. 

The  orderH  heretolon  entered  dumiuing 
the  write  of  snor  in  thete  ouea  Are 
Mide,  end  tAe  fttdgmwtt  of   th«  Oovrt 
App^a^  t>f  JCeNttMifcy  an  oj^inNed. 

Ur.  Jnvtiea  Day  (with  whom  ooneun 
lb,  Jiutloe  BavLia),  diSMiiUiigt 

In  view  of  the  Importanoe  uid  fu-raaeh- 
Ing  effect  of  the  decisioD  jiut  ummineed, 
and  l>eing  miAbta  to  concur  thereiti,  wb  have 
deemed  it  not  improper  to  briefly  itata  the 
gnninda  upon  which  our  objeotion  to  the  de- 
eiaion  of  the  oourt  reita. 

Certain  prindplea  of  eonrtitutional  iaw 
are  firmlj  settled  hj  the  dedaion*  of  thia 
Murt,  and  aeed  no  eitation  o(  gasea  in  their 
rapport.  The  Conatitutioo  of  the  United 
fitataa  and  the  lawi  passed  in  punnanoe 
thereof  are  ihe  supreme  law  of  the  land,  and 
of  eontrolling  authori^  over  all  the  peo- 
ple, and  in  all  the  states  of  the  Union.  It 
Is  equaJlf  well  settled  that  the  privilt^  of 
neortjng  to  the  Federal  oourts  tor  Iftiga- 
tlon  of  rights  in  eontrOTeraiea  between  citl- 
lans  of  different  states  is  created  b;,  and 
aserelsed  under  authority  of,  the  Constitu- 
tion of  the  United  SUtes,  whieh  secures  to 
dtisens  of  another  state,  when  sued  by  a 
dtiien  of  a  state  in  whiA  the  ault  Is 
brou^t,  the  absolute  right  to  remove  their 
eases  Into  the  Federal  eonrt  upon  eompll- 
Mice  with  the  terms  of  the  act  of  Congress 
enacted  to  effect  that  purpose.  This  prin- 
tiple  was  announced  in  terms  in  Home  In*. 
Co.  T.  Iforte,  ZO  Wall.  MS,  22  L.  ed.  36S, 
bas  never  been  questioned,  and  ]s  affirmed 
in  frequent  decisions  of  this  court.  No 
state  regulation  in  hostility  to  this  prin- 
dple  can  be  recognized  without  endanger- 
Ii^  the  supremacy  of  the  national  Oonsti- 
tation. 
a  The  Kantacky  statute  imposes  but  a  sin- 
?gle  condition  •neoessaiy  to  be  now  eoneid- 
«red  upon  the  right  of  foreign  corporations 
to  do  business  in  that  state.  It  says  in  ef- 
fect to  a  company  not  yet  licensed  to  trans- 
act businsu  within  it»  borders,  there  Is  no 
objeotloB  to  the  company  transacting  busi- 
ness in  this  state;  on  the  other  hand,  It  is 
desirable  that  It  shall  do  so,  subject  to  the 
condition  that  the  company  oease  to  do 
business  In  the  state  and  its  license  be  re- 
voked the  moment  it  attempt*  to  avail  it- 
sdf  of  its  constitutional  right  to  remove  a 
controversy  Into  the  Federal  oourt  under  the 
terms  of  the  Federal  statute  passed  to  make 
the  constitution  si  ri^t  effectual.  Fran 
that  time  ita  further  right  to  do  business 
shall  cease  and  determine  and  its  license 
be  revoked.  To  eompanlee  lawfully  within 
tb«  ttats^  as  an  the  plainUffs  in  error  in  I 


these  cases,  It  makee  the  like  proposltiont 
You  may  eairy  on  your  business,  having 
complied  with  other  eonditions,  but  the  mo- 
ment you  undertake  to  exercise  the  cmsti- 
tutional  right  of  removal  to  a  Federal  oour^ 
your  license  shall  be  revoked,  and  all  au- 
thority to  do  business  in  the  state  shall 
cease.  That  this  can  be  constitutionally 
done  Is  affirmed  In  tlie  decision  of  the  court 
in  these  cases,  because  of  the  principle  that 
the  state,  having  the  right  to  exclude  for- 
eign corporations  from  its  borders,  may  do 
so  for  any  reason,  although  such  action,  as 
in  the  present  case.  Is  bssed  solely  upon  tlM 
denial  of  the  right  of  removal  in  proper 
eases  by  a  nonresident  dtlien,  of  casu  com- 
ing within  the  aet  of  Congress,  to  the  Fed- 
eral courts. 

As  a  general  proposition  it  is  undoubt- 
edly true  that  a  state  may  prevent  foreign 
corporations,  at  least  those  not  engaged  in 
interstate  commeroe,  from  doing  business 
within  its  borders,  and  may  impose  restrl^ 
tlons  upon  the  right  to  transact  local  busi- 
aa  it  may  see  fit.  But  this  right,  in 
our  opinion.  Is  not  without  limitation.  It 
Is  UiA  eatabliehed  dodrlne  of  this  court  that 
a  restriction  of  this  power  is  found  in  th* 
denial  of  the  right  to  a  state  to  impose  ■ 
condition  in  direct  confiict  with  the  Con* 
stitntion  of  the  United  States,  in  requiring 
irporation,  as  a  sole  condition  of  doing 
businees  within  the  state,  to  surrender  the 
right  of  removal  created  and  enforced  by  thaS 
Federal*  Oonstitutlon  and  laws  in  advance? 

'  give  it  up  after  Its  admission  to  do  bust- 

sss  In  the  sUte. 

The  question  came  directly  before  tUa 
court  in  the  ease  of  ffotna  Iiu.  Oo.  v.  liort*, 
supra,  in  which  It  was  held  that  a  stata 
might  not  require  a  foreign  corporation,  as 
a  condition  of  ddng  business  within  its  fao^ 
decs,  to  file  an  agreement  that  aucb  com- 
pany would  not  remove  the  suit  for  trial 
Into  a  United  States  drcuit  eourt  or  other 
Federal  oourt.  The  act  was  held  to  be  re- 
pugnant to  the  Constitution  of  the  United 
Btatea  and  the  laws  psased  fn  pursuanca 
thereof,  as  It  denied  Qie  right  of  removal 
secured  to  the  dtizena  of  another  state  hf 
the  Constitution  and  laws  of  the  United 
SUtes.  The  question  arose  again  In  tha 
of  DoyU  r.  OoalinentoE  Ina.  Co.  M 
U.  8.  S3S,  U  L.  ed.  14S.  In  that  ease  It  waa 
held  by  Ue  majority  of  the  court,  Mr.  Ju^ 
ties  Bradley,  Ur.  Justios  Miller,  and  Mr. 
Justiee  Swayne  dissenting,  that  the  stat* 
Wiiconsln  might  lawfully  enact  a  statnta 
providing  that  if  any  lortign  insuranee  eon^ 
pany  should  transfer  a  suit  bron^t  In  the 
state  to  a  Federal  eourt,  its  license  to  da 
buslnsM  would  be  eancded  and  revoked,  aad 
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iad  th*  right  to  sxelude  Uii  eompanj  for 
«iif  neaoD,  Uitt  mean*  hj  wbioh  it  ■honld 
wnw  luch  exoluilon  or  the  motivw  of  hei 
■etion  wen  not  tba  aobjAeta  of  jndioial  In- 
qniiy.  Thus  the  deciifons  of  tliii  court  atood 
until  Um  cua  of  Bamm  t.  BvTn»id»,  121 
V.  8.  IBB,  30  L.  sd.  gi5,  I  Intua.  Com. 
Bap.  SBS,  7  Sup.  Ct.  Bap.  Ml,  waa  brought 
to  ita  atUnUon,  in  whleh  It  wia  held  thtit 
■  itatnte  of  Iowk,  requiring  >  foreign  eor- 
poration,  aa  »  oondition  of  doing  buainees 
In  tha  state,  to  itipulate  that  it  would  not 
remove  caaaa  Into  tha  Federal  oourt,  which 
It  had  the  right,  under  the  l*wa  of  the  Unit- 
ed Btatee,  to  remove,  waa  void.  And  tha 
ease  of  Borne  Int.  Oo.  r.  Ui>r»e,  «wpra,  waa 
approved,  and  Doyi*  t.  Coniinentsf  In*.  Co. 
ttipra,  qualiflad  and  explained.  In  thia 
oaM  Mr.  Juatioe  Blat^hford  delivered  the 
nnanimoua  opinion  of  the  court.  It  la  ap- 
parent from  ita  perusal  that  tha  principle 
■tatad  In  ffoma  Int.  Oo.  t.  Jf ort«  and  In  the 
diaaentlng  opinion  in  the  DoyU  Com  waa 
vreeognized  and  atHrmad,  and  tlie  nnqnall- 
f  fiad  right  of  exolnaion  denied.  After'ahow- 
Ing  that  the  right  to  remove  waa  the  crea- 
tion of  the  Federal  Constitution  and  lawa, 
uid  could  not  be  impaired  witbont  dcfiriva- 
tim  of  a  Federal  right,  the  ground  of  tha 
dedaion  waa  stated  to  be: 

"As  the  Iowa  atatute  makes  the  right  to 
a  permit  dependent  upon  the  surrender  1^ 
tha  foreign  corporation  of  a  privilege  aa- 
anred  to  it  bj  the  Constitution  and  laws 
«f  the  United  SUtca,  the  lUtnU  requiring 
the  permit  must  be  held  to  be  void." 

And  further.  In  speaking  of  the  DojfU 
Oat: 

"The  point  of  the  dedslon  seems  to  have 
bevn  that,  as  the  state  had  granted  tha  U- 
imnae,  ita  officers  would  not  be  restrained 
l^  Injunction,  by  a  court  of  the  United 
Stataa,  from  withdrawing  it.  All  that  there 
is  In  the  ease  beyond  this,  ana  all  that  ia 
aaid  in  the  opinion,  whleh  appean  to  be  In 
eonfliot  with  the  adjudication  in  Borne  Int, 
,  Mont,  must  ba  regarded  aa  not  In 


And  that  the  court  did  not  regard  the 
right  of  a  oorporatjon  in  that  respect  aa 
differing  from  that  of  an  individual  is  shown 
in   tha  observation: 

"Its  right,  equally  with  any  individual 
eltisen,  to  remove  Into  the  Federal  court, 
under  the  laws  of  the  United  States,  eueh 
snita  aa  are  mentioned  in  the  3d  section  of 
the  Iowa  statute,  la  too  irmlj  established 
by  the  dedsions  of  this  court  to  be  quea- 
tioued  at  tills  day;  and  tha  stoto  of  Iowa 
mi^t  aa  well  pas*  a  etatuto  to  deprive  an 
Indirldual  eiUaen  of  another  stoto  of  hla 
right  to  remove  sudi  anita." 

In  concluding  the  deeislca  the  court  said: 
*!■    all    tha    easea    la   wUeh   this    court 


has  considered  the  subject  of  the  granting 
by  a  itoto  to  a  foreign  corporation  of  lU 
consent  to  the  traassetion  of  business  In 
the  itat^  it  hss  uniformly  ssserted  that 
no  conditions  can  ba  Imposed  by  the  state 
^ileh  are  repngnant  to  the  Constitution 
and  laws  of  the  United  Stotes.  Lafayette 
Ina.  Co.  T.  Pnnoh,  IB  How.  404,  407,  16  L. 
ed.  451,  4S2;  Duoal  v.  Ohioago,  10  Wall.  410, 
41S,  ig  L.  ed.  972,  S73;  Home  Int.  Co.  t. 
iforse,  20  Wall.  445,  4S0,  22  L.  ed.  3611,  3W; 
Bt.  Clair  T.  Co»,  106  U.  S.  350,  366,  27  L. 
ed.  282,  22B,  1  Sup,  Ct.  Rep.  3S4;  Fire 
Aeeo.  of  PhiladelpMa  v.  Vno  ForJb,  110  U. 
S.  110,  120,  30  U  ed.  S42,  847,  7  Sup.  Ot^ 
Bap.  108."  « 

•It  ia  thus  apparent  that  the  decision  was* 
made  to  turn,  not  upon  the  question  of 
whether  the  agreemeat  not  to  remove  had 
been  required  In  advance,  or  Imposed  aa  a 
condition  of  remaining  in  the  atato  after 
entry  therein,  but  rested  upon  the  doctrine 
that,  conceding  the  right  of  the  (tato  to 
exclude  foreign  corporations,  ita  right  to  do 
business  within  the  stoto  could  not  be  ctm- 
diUoned  upon  the  surrender  of  a  privllaga 
secured  to  it  by  the  Constitution  and  laws 
of  the  United  Stotes,  and  that  the  right  to 
remove  given  to  a  foreign  dUzen  or  aorp(^ 
ration  waa  a  right  thus  aeoured.  The  do» 
trine  of  Barron  v.  Bumtide  ia,  in  our  judg- 
ment, deolaive  of  the  contention  made  In  tha 
preaent  caaa.  If  it  be  true,  as  spedflcally  de- 
dared  in  that  oeae,  that  the  right  to  exdude 
a  foreign  corporation  ooold  not  be  made  to 
depend  aolely  upon  tha  surrender  by  the 
foreign  eorporation  of  this  constitutional 
right  and  privilege,  it  irreaiatlbly  follows 
that  Its  application  is  fatal  to  the  cooatltn- 
tionality  of  the  stotute  hers  in  question. 
The  right  of  the  insurance  company  under 
the  preaent  itstuto  to  do  business  within  tha 
stato  of  Kentucky  turns  upon  ita  willing- 
to  surrender  this  privil^e.  It  it  will 
do  BO,  It  may  oontinue  to  do  business  with 
the  stoto;  if  It  will  not,  ita  license  will  ba 
vvoked,  and  Ito  right  to  do  local  buaineaa  4*- 
itroyed.  In  abort,  it  may  continue  to  do 
business  within  the  stoto  If  it  will  consent 
to  the  surrender  of  a  Federal  ri^t.  We 
think  this  brings  the  case  squardy  within 
the  limitoUons  of  the  right  of  the  stoto  to 
sielnde  foreign  eorporations  from  ito  midst, 
and,  to  Bustoln  the  stotuto,  permits  a  stota, 
')eeause  of  the  eierrise  of  a  conBtitutlcnal 
'i^t,  to  elose  ito  gates  to  corporations 
equally  entiUed  with  private  dtiiena  in  thia 
reopeot  to  the  protection  given  by  the  Con- 
stitution. The  doctrine  that  the  surrender 
of  righto  granted  or  secured  by  the  Oob- 
stitution  of  the  United  Btotea  may  be  made 
a  cooditioo  of  the  privilege  of  doing  or  eon* 
tinning  buainaaa  within  a  atoto  Is  at  war 
with  that  Inatnunant*   n^d   " 
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■anetioned  by  all  the  itates  would  nulliff 
the  Bupnme  Uw  of  tli«  land  In  Mm*  of  it* 
moat  essential  provisiont. 
S  An  ezamlnfttlon  of  tlie  decislona  subM- 
Equant  to  Barron  r.'Bunuide,  tuprs,  U  con- 
Tindng  to  tlw  «ff«ct  that  It  has  been  ko- 
eepted  by  th«  courts,  national  and  itata, 
U  decisive  of  the  proposition  therein  an- 
nounced, that  a  state  itatute  giving  the 
right  to  do  buaineiB  or  to  terminate  a  busi- 
ness already  Instituted,  upon  the  sole  con- 
dition ot  the  surrender  of  a  Federal  right, 
secured  by  the  Constitution,  is  void  and  ot 
no  effect.  The  case,  thus  interpreted,  has 
been  cited  and  followed  in  subsequent 
eases  in  this  and  other  Federal  courts. 

In  Southern  P.  Oo.  t.  Oenlon,  148  U.  8. 
202,  20T,  36  L.  ed.  942,  S4S,  13  Sup.  Ct. 
Bep.  44,  48,  Ur.  Justice  Gray,  delivering  the 
unanimous  Judgment  of  this  court  and  refer- 
ring to  a  statute  of  Texas  similar  to  the 
one  now  under  consideration,  s&id:  That 
statute,  requiring  the  corporation,  a*  a  oon- 
dltion  precedent  to  obtaining  a  permit  to 
do  business  within  the  state,  to  surrendar  a 
right  and  privilege  secured  to  It  by  the  Con- 
stitution and  laws  of  the  Unit«d  States, 
was  unconstitutional  and  void,  and  could 
five  no  validity  or  effect  to  any  agreement 
or  action  of  the  eorporatlon  in  obediesioa 
to  its  provisions,"— dtlng  Bomt  In*.  Oo.  v. 
liont  and  Barron  v.  Bumsute.  The  same 
•minent  Judge,  delivering  again  the  unani- 
mous Judgment  of  this  court  In  Martin  v. 
Solltmore  A  0.  R.  Oo.  [Oerling  v.  Baltimore 
A  0.  R.  Oo.)  161  V.  B,  873,  684,  38  L.  ad. 
311,316,14  Sup.  Ct  Kep.  S3S,  537,  and  again 
citing  the  Morn  and  Barron  CoMt,  said; 
The  Baltimore  &  Ohio  Railroad  Company, 
not  being  a  eorporation  of  West  Virginia, 
but  only  a  corporation  of  Maiyland,  licensed 
by  West  Virginia  to  act  as  sutdi  within  its 
territory,  and  liable  to  be  sued  In  Its  courts, 
had  th»  right,  under  tiie  Constitution  and 
laws  of  the  United  States,  when  so  sued  hj 
a  cititen  of  this  state,  to  remove  the  suit 
Into  the  circuit  court  of  tht  United  States, 
and  could  not  have  been  deprived  of  that 
right  by  any  provision  in  Uie  statutes  of 
the  stete."  Again,  upon  the  authority  of 
the  same  eases,  including  the  Oenton  Cose, 
this  court,  by  its  unanimous  judgment  in 
BarroiB  B.  B.  Co.  v.  Sons,  170  U.  8.  100, 
111,  42  L.  ed.  gw,  968,  18  Sup.  Ct.  Rep.  G20, 
S30,  said;  "So  statutes  requiring  foreign 
corporations,  aa  a  condition  of  being  per- 
mitted to  do  business  within  the  stete,  to 
stipulate  not  to  remove  Into  the  courte  of 
ethe  United  Stetes  suite  brought  agaJnat 
?them  In  the  courte  of  the'steta,  have  been 
adjudged  to  be  unconstitutional  and  void." 
To  the  same  effect  was  the  case  of  Blake  v. 
MoClung,  172  U.  8.  239,  2SB,  268,  43  L.  ed. 
432, 438, 10  Si^  CL  Rep.  106,  171,  In  whieh 


it  was  said,  upon  the  authority  of  the 
Uortt,  Barron,  and  Denton  Oa*t»:  "It  wua 
accordingly  adjudged  in  Barron  t.  Bum- 
aide,  121  U.  S.  ISe,  200,  80  L.  ed.  BIS,  919, 
1  Inters.  Com.  Rep.  296,  7  Sup.  Ct.  Rep. 
931,  that  an  Iowa  statute  requiring  erelf 
foreign  corporation  named  in  it,  aa  a  con- 
dition of  obtaining  a  license  or  permit  t9 
transact  business  in  that  stete,  to  stipu* 
late  that  it  would  not  remove  into  the  Fed- 
eral courte  suits  Qiat  were  removable  fioB 
the  stete  courts  under  tiie  laws  of  th* 
United  Stetes,  was  void  because  it  made  tbt 
right  to  do  business  under  a  license  or  per- 
mit dependent  upon  the  anrrender  by  the 
corporation  of  a  privilege  secured  to  it  hj 
the  Constitution.  ...  So  stetutes  re- 
quiring foreign  eorporaUona,  oa  a  condition 
of  being  permitted  to  do  business  witiiia 
the  Btat«,  to  stipulate  not  to  remove  into 
the  courte  of  the  United  Stetes  suite  brought 
against  tham  In  the  eourte  of  the  statot 
have  been  adjudged  to  be  uneonstitutional 
and  void.  In  Ohattanooja,  R.  A  0.  B.  C«. 
V.  Kvaiui,  14  C.  C.  A.  116,  120,  31  U.  0. 
App.  432,  441,  68  Fed.  809,  B14,  heard  befora 
Judge*  Taft,  Lurton,  and  Severens,  the  di- 
cult  court  of  appeals  for  the  eixth  drcult, 
speaking  by  Judge  Lurton,  and  referring  t» 
the  MorM  uiA  Barron  Oatm,  recognised  tba 
right  of  the  state  to  preserfbe  term*  npoB 
which  a  corporation  of  another  stete  or 
countiy  may  carry  on  business  within  ila 
bordera,  but  taking  eare  at  the  same  Una 
to  aay:  "Hist  there  are  limltetiona  npoa 
this  power  b  equally  well  settled,  tor  It  ean- 
not  impose  aa  a  condition  that  such  Mmreat- 
dent  eorporation  shall  not  resort  to  tbs 
oourte  of  the  United  States." 

In  Biystoie  v.  "SinUrton,  SO  L.  R.  A.  341, 
17  C.  C.  A.  0,  34  U.  &  App.  276,  70  ttO. 
ISl,  Judge  JmUu,  speaking  for  the  dr- 
ouit  court  of  appeals,  seventh  drcult,  ait^ 
reviewing  the  ease*  In  this  court,  ^d: 

"We  consider  the  question  foreclosed  and 
no  longer  open  to  discussion.  Ho  ctmditiaa 
imposed  upon  a  right  granted  by  a  etatsw 
which  ptevente  one  from  availing  himself 
of  his  constitutional  prerogative  of  appeal 
to  the  eourte  of  the  United  Stete*,  can  ha^ 
upheld."  • 

*In  Beimer*  v.  fiwtteo  Mfg.  Co.  30  L.  B." 
A.  306,  17  C.  C.  A.  229,  37  U.  B.  App.  430, 
70  Fed.  676,  Judge  Taft,  speaking  for  the 
circuit  court  of  appeals,  sixth  drcuit,  saidi 

"The  right  of  a  stete  to  impose  condi- 
tions upon  foreign  corporations  ddng  busi- 
ness therdn  Is  not  unlimited.  In  Lafaff«ttm 
In*.  Oo.  V.  Vrmch,  18  How.  404,  16  L.  ed. 
461,  Mr.  Tnstioe  CurUs,  speaking  fra  the 
supreme  eonrt,  said: 

"  'A  eorporation  ereated  by  bidlana  ea« 
tranaaet  business  In  Ohio  only  with  tb*  eo» 
•anl^    axpren    or    Im^lMl,   of    tka    latter 
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■tat«.  Bank  of  iuffUMta  r,  Eartt,  11  Pet 
GIO,  10  lb  ed.  S7i.  Tlua  coiueiit  111*7  ^ 
aeoompaniad  hj  cu^  «>ndition«  ••  OUo  may 
think  fit  to  impoM,  and  these  eondiUoiu 
must  ba  daemed  ralid  and  effectual  by  oUier 
•taUs  and  by  thU  court,  provided  they  are 
■ot  repugnant  b>  the  Coiutitntlon  or  lava 
of  tha  Uaitad  BUtea,  or  iaeonaistrat  with 
tkoaa  mlea  of  public  law  which  secure  the 
})iriadictiou  and  authority  of  each  state 
from  encroBchmeut  by  all  otberi,  or  that 
principle  of  natural  Justice  which  forbids 
oondeumatiou  without  opportunity  for  de- 
lense.' 

"In  8outlm»  P.  Co.  r.  Dmt<m,  140  V. 
ft.  202,  SB  L.  ed.  942,  IS  Sup.  Ct  Rep.  M, 
it  was  held  that  a  law  which  permlttad  a 
■onreeideut  corporation  to  do  busineaa  with' 
in  its  territory  on  soudition  that  it  should 
forfeit  snoh  permit  if  it  rmored  a  anlt 
brought  againet  it  into  the  court  of  the 
Ueitad  SUtei  bdd  within  the  eteto  was 
VBconstitntional  and  roid,  and  oonld  give 
■o  *alidify  and  effeet  to  any  agreement  or 
Mtiou  ol  the  corporation  in  obedlenoe  to  its 
pTOrlsiona,  beeanae  It  therd>y  was  com- 
polled  to  surrender  a  right  and  privilega 
Moured  to  It  by  the  Constitution  and  laws 
«f  the  United  Btatea ;  dtlng  Ho>n«  In:  Oo. 
T.  iforse,  20  Wall.  US,  22  L.  ed.  3SS,  and 
Bofrm  T.  Burntid*.  121  U.  a  18B,  SO  L. 
sd.  SIS,  1  Inters.  Com.  Bep.  2B5,  7  Sup.  GL 
Bap.  OSl." 

Notwithstanding  these  cases,  It  Is  now  ad- 
judged that  BO  far  aa  the  Constitution  of  the 
IMted  Statea  Is  eonoemed,  it  ia  competent 
for  any  state  to  withdraw  or  cancel  a  U- 
oense  given  tc  a  corporation  of  another  state 
to  do  business  within  Its  limits  whenever 
and  solely  because  that  corporation,  beiug 
aued  in  a  state  eourt,  has  the  ease  removed 
to  the  Federal  eourt  for  trial  or  hearing. 
*  If  each  state  should  enact  a  statute  such 
?  aa  the'one  before  us,  the  right  secured  to  a 
eorporaUon  when  sued  in  the  courts  of  a 
atate  other  than  the  one  creating  it,  to  in- 
Toke  the  jurisdiction  of  the  Federal  court, 
would  be  abrogated  throughout  the  whole 
United  Btatea,  although  such  right  is  se- 
cured by  the  Oonstitutlon  and  by  valid  acts 
of  Congress.  We  canitot  assent  to  this  view. 
It  amounti  to  a  pracUcal  nnlliflcatlon  in  re- 
flpeet  to  sueh  eorporatiou  at  the  supreme 
law  of  the  land,  and  placta  important  con- 
■tituttonal  rights  at  the  mercy  ot  the  seraral 
eUtes. 

In  the  state  from  wUiA  this  case  comes, 
after  a  foil  review  of  the  decisions  of  this 
•ouit,  the  same  conclusion  was  readied  in 
Oom.  T.  aa*t  reiNMSsee  Goal  Oo,  07  Ey. 
ns,  30  S.  W.  606. 

The  same  view  of  the  effect  ot  Bam*  r. 
i   I7   the   taxt 


writers.  2  Cook,  Corp.  3d  ad.  1075;  Uoon, 
Hemoval  of  Causes,  ISOl,  il  30  and  81,  and 
notes  in  which  the  author  expresses  the  view 
that  the  Do]/Im  Oat*  has  become  obsoIeU 
and  Is  practically  overruled  by  Barron  v. 
Bumtid*  and  subsequent  eases  in  this  anut 
( I  30,  not«  3) ;  Curtis,  Jurisdiction  of  D.  S. 
Courts,  2d  ad.  by  Herwin,  187. 

The  prineiplea  announced  in  Doyte  t. 
Coniinsntat  Ing.  Oo.  and  Bontm  v.  Bitm< 
tide  are  directly  opposed  the  one  to  th« 
other,  and  cannot  both  prevail.  The  former 
case  was  decided  upon  the  principle  tha^ 
as  the  state  has  the  full  right  to  exclude  a 
foreign  oorporation.  It  may  do  so  for  any 
reason  or  for  no  reason.  The  latter  ease 
qualified  this  doctrine  with  the  limitation 
that  the  exclusion  may  not  be  solely  because 
the  corporation  was  exerdsing,  or  would  not 
yield  the  right  to  avail  itself  of,  a  privi- 
l^a  created  amd  protected  by  the  Federal 
Constitution. 

After  such  repeated  affirmance  and  general 
scoeptano^  we  do  not  think  tlu  doetrlaa 
announced  in  Barron  v,  JSumstde  ought  t» 
be  qualified  or  detracted  from,  and  certainly 
it  seems  to  us  that  the  court  should  not  r» 
turn  to  the  rejeoted  doctrine  of  the  Doyle 
Goto. 

If  a  atate  may  lawfully  withhold  tha 
right  of  tiansutlng  bosinen  within  Its  bar- ». 
ders,  or  exclude  foreign  corporations  from* 
■the  state  upon  the  oondiUon  that  they  shall  • 
surrender  a  constitutional  right  givm  in  the 
prfvil^e  of  the  companies  to  app««l  to  the 
eourta  of  the  United  States,  there  is  noth- 
ing to  prevrait  the  state  from  applying  the 
same  doebrlna  to  any  other  oonstitutlonal 
right,  which,  though  dUTaring  in  obaraetm-, 
has  no  higher  or  better  prateetion  in  the 
Constitution  tlian  the  one  under  considera- 
tion. If  the  atate  may  maaa  the  right  to 
traneaot  busineaa  dependent  upon  the  snr- 
render  of  one  constitutional  privilege,  it 
may  do  ao  upon  another,  and  finally  np(» 
all.  In  pursuance  of  the  prindple  an> 
nouneed  in  this  ease,  that  tb»  right  of  tho 
state  to  ezdude  indudes  the  right,  when 
exerdsed  for  any  reason  or  for  no  reason, 
the  state  may  say  to  the  fordgn  oorporation, 
"You  may  do  business  within  this  state, 
provided  you  will  yield  all  right  to  be  pro- 
tected against  deprivation  of  property  irith- 
out  due  process  of  law,  or  provided  yon 
Burrender  your  right  to  have  compenaatioa 
for  your  property  whan  talcen  for  privati 
use,  or  proridad  ya«t  surrender  all  right  to 
the  equal  protaeUon  of  lawsi"  and  so  oa 
through  the  category  of  rights  secured  fay 
the  Constltutiott,  and  deemed  essential  to 
the  protection  of  people  and  corpomtleBO 
Uring  under  our  institutlaB.  This  dongas 
ons  doetria^  aasartad  In  the  majori^  (^1» 
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iOB  in  tht  Doyle  Com,  dutroyad  uid  orer- 
tbronrn,  u  ve  think,  In  Barron  r.  Bwnuida, 
whloh  Imtter  caae  hu  been  eonsUtentlf  uid 
rapcktAdlf  foIlow«d  In  this  aonrt  uid  In 
other  ooiiita.  Federal  utd  atat^  from  tb&t 
4xj  to  this,  ought  not  now  to  be 
lubllltBted  Knd  reitored  to  fti  power  to 
work  destruction  of  right*  deemed  m  easen- 
tial  to  the  ekfety  of  citiiena,  natural  and 
ftrtifleial,  tliat  the;  have  been  eeoured  by  the 
piovisioni  of  the  Federal  Constitution. 

Ib  the  opinion  of  the  court  in  this  eaaa 
the  doctrine  that  a  corporation  cannot  be 
permitted  to  be  deprived  o(  it*  right  to  do 
bmineu  hflCBUw  of  the  esoertion  of  a  Fed- 
eral right  ia  said  not  to  be  denied,  becauae 
the  right  of  a  foreign  corporation  to  do  biui- 
ncM  in  a  state  i«  not  secured  ot  guaranteed 
_lqr  Qie  Federal  ConatitutiOD.  Conoedlng  the 
WaoundneH  of  tbia  general  proposition,  it  b; 
■  on  meana  follows  that  a  forelgn'coiporation 
may  be  excluded  aolelj  becauM  It  exercises 
a  right  secured  bj  Uie  Federal  Conatltntion. 
IW,  conoedlng  the  right  of  •  Stat*  to  acoluda 
forrign  corporations,  we  must  not  orerloolc 
the  limitation  upon  that  right,  now  equally 
wall  settled  in  the  jurisprudence  of  tUs 
aourt,  that  the  right  to  do  business  eannot 
be  nUMle  to  depend  upon  the  aurrender  of  a 
light  created  and  guaranteed  by  the  Fed- 
•ral  Constitution.  If  this  wer*  otherwise^ 
the  atate  would  be  permitted  to  destroy  a 
right  created  and  protected  by  the  Fed- 
eral Constitution  under  the  guise  of  exer- 
elsing  a  privil^e  belonging  to  the  state, 
and,  aa  we  have  pointed  out,  the  atate  might 
tliua  deprive  every  foreign  corporation  of 
the  right  to  do  busineea  within  its  borders, 
ezeapt  upon  the  condition  that  it  strip  Itself 
of  the  protection  glren  it  by  the  Federal  Con- 
atltutlon.  Furthennore,  it  is  stated  in  the 
prevailing  opinion  that  while  the  state  may 
exclude  iu  adranee  or  deprire  a  foreign  eor- 
poration  of  the  privilege  of  doing  buslnsaa 
after  it  is  lawfully  in  the  state,  because  of 
the  exercise  of  a  Federal  right,  it  cannot  re- 
quire the  corporation  to  agree  in  advance 
that  it  will  waive  looh  right,  aa  tliat,  it 
la  admitted,  would  be  uncouitltutional. 

We  think  the  distinction  li  wlthont  a  mb- 
■tantial  difTerenoe,  and  make*  the  validity  ot 
the  act  turn  upon  the  means  of  attaining 
the  same  unlawful  end.  In  either  altema- 
tire  the  oorporation  ie  exduded  fiom  the 
state  because  it  will  not  eonsant  to  aurrend- 
•r  the  right  given  it  under  the  Federal  Oon- 
•titutlon.  While  we  eoncede  the  right  of  a 
state  to  exclude  foreign  corporaliona  from 
doing  businesi  within  its  borders  for  reasona 
net  destmctiT*  of  Federal  rights,  we  imj 
that  the  right  can  be  made  to  depend  upon 
the  surrender  of  the  pnteetioa  of  the  Fed- 
■  toallMidt- 


leens  the  right  to  reaort  to  the  eonita  «f 
the  United  8Ut«k 

In  tlw  cases  decided  In  tUs  eoort  suhes 
qnently  to  Bamm  t.  BuTn»id»,  iritlle  the 
general  proposition  la  sfBnned  that  a  itata 
may  preecribe  oondlUona  upon  which  a  for- 
eign oorporation  may  do  bnaineea  within  Ita 
borders.  In  no  one  of  them  is  it  asaertad^ 
that  the  atate  may  exclude  or  expel  ■veh* 
corporation*  beeauae'thtg'  insist  upon  the* 
exerdse  of  a  right  created  by  the  Federal 
Constitution.  On  the  contrary,  this  court 
has  repeatedly  said  that  ancb  right  of  ex- 
eluaiou  was  qualified  by  the  superior  righft 
of  all  dtisens  to  enjoy  the  protection  of  the 
Federal  Constitution.  The  Federal  autlui* 
ity  gives  no  right  to  deny  to  the  citiieua  of 
a  state  aocesa  to  the  local  eourta  of  a  statab 
For  wise  purposes  the  Federal  Constitution 
has  prorided  courts  for  citizens  of  differcot 
statM,  believed  to  be  free  from  local  !>■ 
fluence  and  prejudice,  and  laws  have  beea 
passed  by  Congress  to  make  the  privQeg* 
of  resort  to  them  effectual.  In  our  view  ■• 
state  enactment  can  lawfully  abridge  thii 
right  or  destroy  it,  directly  or  indirectly, 
by  aOxing  lieavy  penalties  to  its  sasertloa 
by  those  lawfully  entitled  to  Its  enjoyment. 
We  think  Bamn  v.  BMnUide  was  intcndsd 
to  overrule  tha  eontrary  declaration,  whith 
is  found  only  in  the  DoyU  Oaie,  whidi  is 
ineonaiatent  with  or  opposed  to  every  othM 
declaration  directly  upon  the  subject  In  the 
opinions  of  this  court. 

We  are  of  opinion  that  the  etatot*  ta 
question,  so  far  as  It  aatitoriEsa  the  eanael 
atlon  of  a  Ueense  given  by  a  state  to  a  eor» 
poTStion  to  do  burinees  within  Its  Ifanita, 
whenever  snidi  corporation,  in  the  exercise 
ot  a  constitutional  right,  has  a  snlt  bron^it 
against  it  in  a  state  court  removed  to  tha 
Federal  court  for  trial,  is  unoonatltntlonal 
and  void. 

For  tha  reasons  stated  ws  an  eonstninei 
to  dissent. 


<10t  D.  a.  M« 

TKXAS    *    PACIFIO    BAILWAT    00» 

PANY,  Plff.  Ai  Jrr., 

«. 

UUOa   A  DKYDEN,  ■  PartaenUp  Oi» 

posed  of  J.  A.  Hngg  anu  J.  A.  Dryden. 

iBtenMate  aoaaaaerec— rl«kt  t*  «h«>v« 
rates  eeliednlea  vfltb  lateratata  Co^a 
■aaroo  OoH^lasIeB.--A  eemwon  canlw 
may  exact  the  rsfnlar  rats  ft 
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XBXAS  ft  P.  B.  CO.  T.  BfUGG  k  DKSSEK. 


IK  BRROB  to  tlie  Oirart  of  OtII  Appwii 
for  tlie  Second  Snpremo  JndleUl  Dis- 
trict of  the  State  of  Texui  to  review  »  jndg- 
nont  irhieh  affirmed  »  judgment  of  the 
Connt;  Court  of  Tairmnt  Countj,  in  that 
ftate,  in  favor  of  plaiatiffi  ta  an  aotloo 
against  a  eommon  carrier,  founded  on  tlie 
aiaction  by  the  carrier  of  the  mte  for  in- 
tentate  Bhipmenti  whednled  with  the  In- 
tentate  Commerce  Commlsaion,  after  bar- 
ing quoted  a  lower  rat«  to  the  shippera, 
under  which  the  ehlpment  waa'  made.  Jte- 
veraed  and  remanded  tar  fnrtlier  prooeed- 
luge. 

See   same  oaae  below,   98   Tn.  SOZ,   BS 
&  W.  BOO. 

Btatament  bj  ISr.  Justice  WMtei 
Hie  railroad  eompanj,  plaintiff  In  error 
in  thU  record,  appealed  ts  the  oonrt  of 
^vil  appeal!  of  tlie  second  npreme  judicial 
-district  of  the  state  of  Texas  from  a  judg- 
ment which  had  been  rendered  In  favor  of 
Ungg  ft  Diyden,  defendanta  in  error  heT»- 
in.  The  appellate  oonrt  eertifled  to  the 
■opreme  court  of  Tezaa  the  qneation  of  tha 
liability  of  the  railroad  oompany,  upon  a 
atatement  of  facts  which  eorreotljr  set  forth 
the  controversy,  and  which  was  as  follows: 
The  cause  originated  in  the  jastlee  eourt, 
^om  which  it  was  appealed  to  the  aonn^ 
-aonrt  of  Tarrant  county,  where  a  trial  was 
had  on  the  following  etatement  of  appellees' 
cause  of  action,  to  wit:  'Statement  of  plain- 
tiffs' oiuss  of  action.  Damages  in  the  sum 
of  9140.18,  as  follows:  By  reason  of  de- 
fendant making  and  quoting  to  plaintiffs  a 
nte  ol  91.2s  per  ton  on  two  ears  of  coal 
and  tl.60  per  ton  on  ma  ear  of  eoal.  In 
January  and  February,  1903,  reepeotlvefy, 
«trom  Coal  Hill,  Arkansas,  to  Weatherford, 
•  Texas,  on  which  rates  so  made  and'quotad 
plaintiff  relied  in  contracting  said  eoal 
shipped  and  sold  at  prices  based  on  said 
rates;  whereas  defendant  aasessed  and  col- 
lected of  plaintiff  freight  at  the  rate  o{  $2.75 
per  ton  on  said  two  ears,  and  t2.SS  on  said 
«nt  ear,  which  said  freight  rate  plaintiff 
waa  forced  to  pay  and  did  pay  under  pro- 
-teat  in  order  to  obtain  said  ooal  and  deliver 
ihe  same  lu  complianoe  with  sales  pro- 
Tloasly  made.  That  plaintiffs'  lo«a  and 
damage  in  the  sum  aforesaid  mn  oeca- 
aloned  by  defendant's  negligvaee  la  making 
and  quoting  to  plaintiff  the  aaid  lataa,  on 
^rrttfeh  rate  quoted  defendant  knew  plalntUfl 


relied  and  based  tbdr  sales  of  said  thiea 
cars  of  eoal  shipped  and  eold  thereafter,  and 
then  forcing  plaintiffs  to  pay  a  greater  rat<^ 
amounting  In  the  aggregate  to  the  sum  ot 
1140.18,  on  said  three  can  of  eoal,  tlwreby 
ffftiiaing  plaintiffs  loss  and  damsge  in  the 
said  sum.' 

"To  this  pleading  the  appellant  answered 
by  general  demurrer  and  general  denial,  and 
eapeclally  denied  that  it  ever  entered  into 
any  contract  for  the  shipment  of  coal  for 
appellees  from  Coal  Hill,  Arkansaa,  ta 
Weatherford,  Texas,  at  the  rate  alleged  In 
appelleee'  statement;  and  further,  that  U 
it  ever  quoted  any  such  rate  to  appellees, 
suck  quotation  was  a  violation  of  the  inter- 
state commaroe  aet,  and  was  a  lower  rat* 
than  tbe  interstate  rate  in  effect  at  the  time 
shipment  waa  made,  whiidi  had  been  dufy 
published,  printed,  and  posted  In  Its  depot 
and  stations,  as  required  by  the  terms  ot 
the  aet;  and  further,  that  ft  collected  from 
appellees  the  exact  rata  preacribed  for  audi 
commodity  under  such  act,  and  that  such 
oontract,  if  any  waa  made^  was  in  violation 
of  law,  and  void.  Upon  a  trial  without  a 
Jniy  judgment  waa  rendered  for  the  appel- 
leee for  the  amount  sued  for  and  all  eoata 

"It  Is  agreed  I7  the  parties  that  the  rat* 
charged  and  collected  on  the  shipments  ot 
coal  in  controversy  from  Coal  Hill,  Arkaa- 
aas,  to  Weatherford,  Texas,  as  shown  in  ap- 
pellees' statement  of  cans*  of  action,  was 
the  regular  rata  In  effect  at  the  time  the 
sbipmants  were  made,  ae  shown  by  the 
printed  end  published  schedules  of  the  Texas? 
ft  Faelfle  Hallway  Coropany^on  file  with  the* 
Interstate  Commerce  Commission,  and  postr 
ed  In  the  stations  of  said  railwi^  eompany, 
as  required  by  the  interetate  commerce  a<A. 
There  Is  no  asaignmeot  ohallenging  the  snfll- 
dency  of  the  evidence  to  support  the  ma- 
terial allegations  of  appellees'   pleadings." 

The  supreme  court  of  Texas  having 
aniwered  that  the  railroad  company  WM 
liable  "for  damagea  occasioned  by  the  mis- 
representation of  the  rate  of  freight  as 
shown  by  the  statement  of  laets"  (9B  Tex. 
302,  BS  a  W.  800),  the  eourt  of  civil  ap- 
peals afflrmad  the  judgment  against  the  rail- 
road eompany.  Thereupon  this  writ  of  er- 
ror waa  prosecuted. 

Jfee«r».  Jokn  F.  DUIen,  Wl>sIow  •, 
PlcToet  Da*U  D.  IhuoaM,  and  rhomoa 
J.  Fneman  for  plaintiff  In  error. 

Ho  counsel  for  defendants  In  error. 

Ur.  Justice  WUto  ddlTsred  the  oplnka 
of  llie  eonrti 

This  oass  Is  wltUn  the  prlndple  of  aaA 
Is  ruled  by  the  decision  In  oitlf,  0.  dB.P.R. 
Oo.  T.  Bt/Uf.  1S8  IL  &  M,  Sg  L.  ed.  Blt^ 
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Oct.   Tebx, 


U  Sup.  CL  Rep.  802.  Dpon  tlw  anthorl^ 
of  Uiat  OSM  Uw  luprema  ooort  of  AUlmm* 
dntiad  tb«  llabilit;  of  a.  ra^flroad  company 
In  K  eiM  of  limilar  Qharaetor  to  that  under 
raview.  Bouth«nt  R.  Qo.  t.  Earnaott,  119' 
AU.  eSB,  43  L.  R.  A.  3BS,  72  Am.  Bt  Sop. 
»36,  24  So.  He.  Tbe  opinion  of  Chl«f  Jut- 
Um  Brfckdt  lo  aptlj  reriewed  and  d»- 
elkred  th«  effect  of  the  dadsion  in  the  Hef- 
\^  Caae  that  wa  adopt  the  lame  In  dUpoe- 
Ing  of  the  preiant  controveray.  The  Ala- 
bama oourt  aald: 

•In  Oulf,  O.  d  B.  F.  R.  Go.  7.  H»fl«y. 
npra,  the  plainUff  ened  b>  recover  danagee 
loT  the  refnial  by  the  earrler  to  ddiver 
good*  ooniigned  to  him,  after  tender  of  ^kj- 
ment  of  the  atipalatad  charges  named  in 
the  blU  of  Udlng.  The  goods,  a  lot  of 
rumitnre,  had  bean  reoelved  bj  the  carrier 
at  St.  Louie,  Miuouri,  for  traniportation  to 
^  Cameron,  Tezea,  at  a  (tipulated  rate,  epecl- 
?fied  in  the  biU  of  lading,  of  69  cenU  per*I0O 
pounda,  tlie  diaigea  amounting  to  $82.60, 
whareaa  tlie  publlahed  lobadule  rate  in  force 
at  the  time  vaa  84  eenta,  and  the  ohargea 
■hould  have  been  llOO.BOi  and  the  plaiu- 
tUT,  aa  in  thia  eaaa,  waa  ignorant  of  the 
faat  that  the  rata  obtained  waa  leea  tlum  the 
aahedule  rate.  It  waa  held,  in  an  opinion 
hy  Brewer,  J.,  tiist  the  plaintiff  waa  not 
entitled  to  recover.  It  ia  true  that  the  only 
f  notion  diieuaaad  in  the  opinion  waa  wheth- 
ar  or  not  the  interatate  act  auperaeded  the 
Texaa  statute,  which  prohibited  a  common 
earrler  from  diarglng  or  oolleoting  fran  the 
owner  or  oonaignee  of  freight  a  greater 
Bum  than  that  apecifled  in  the  bill  of  lading, 
and  thii  quaation  was  decided  in  the  affirma- 
tive. .  .  .  But  thia  waa  not  the  only  ef- 
fect of  the  dedaion,  and  it  is  by  ita  efTect 
on  the  rtghta  of  the  partiae  to  auch  a  con- 
tract, by  whatever  proceaa  of  reaaoning  the 
deaialon  may  be  readied,  that  the  atat* 
eourta  are  bonnd.  The  dear  effect  of  the 
decieion  waa  to  declare  that  one  who  baa 
obtained  from  a  oommon  carrier  tranaporta- 
tion  of  gooda  from  one  atate  to  another  at 
n  rate,  specified  in  the  bill  of  lading,  leaa 
than  the  publiahed  schedule  ratae  filed  with 
and  approved  by  the  Interatate  Commerce 
Conuniaaion,  and  in  force  at  the  time,  wheth- 
er or  not  he  knew  that  the  rate  obtained 
waa  loM  than  tile  schedule  rate,  ia  not  en- 
titled to  recover  the  gooda,  or  damagea  for 
their  detention,  upon  the  tender  of  payment 
of  the  amount  of  charges  named  In  the  bill 
of  lading,  or  of  any  aum  leas  than  the 
achedula  chargea ;  in  other  words,  tJiat, 
whatever  may  be  the  rate  agreed  upon,  the 
carrier's  lien  on  the  goods  is,  by  foroe  of 
the  act  ot  Congress,  for  the  amount  fixed  by 
the  published  a^adule  of  ratee.and  ehaigea, 
Ukd  this  lien  can  .be-diaaharged,.ai^  t^ 
a  ean  beoome  entitled  'to'  the'  gooda. 


only  by  the  payment,  or  tender  of  payment 
of  audi  amounL  Sneh  la  now  the  auprema 
law,  and  by  it  thia  and  the  eourta  of  all 
other  atatee  ate  bonnd." 

Th4  fUdgmmt  of  tk4  Opnrt  of  Oivtt  Ap- 
peolt  for  tk*  B*oomd  Supreme  J\tdici<U  Di^ 
trifit  of  roMe  U  fwperted  and  the  caae  t» 
mauded  to  that  court  for  further  proaiei 
inga  not  inaonsfat«nt  with  thia  oplnloik 

(MS  0.  a  MB 
JOSEPH  J.  DARUNOTON  and  George  W. 
Ony,  Execntora  of  Philip  A.  IHey,  IV 
ceaaed,  Appta. 

ERLB  H.  TURNER,  Wilmar  Turner,  Asbhgr 
Turner,  and  Lunette  Turner,  )^  Wilmer 
Turner,  VTazt  Friend. 

1.   BawItT— ]«iaaiatl*a — fl^aeterr    rets* 

tloHi.— Soeli  a  fldudar?  relaUon  existaa  b» 
twan  the  testator  and  one  who  hod.  Uinnigk 
a  Btrles  of  Tears,  Invested  and  relovestal 
tiM  mon^B  oit  the  former,  and  wbo  was  41- 
reeled  In  tbe  will  to  dutrlbnte  the  proeseda 
ot  the  tests  tor's  pFoiwrt;  eqnaUr  between 
eertain  minor  hfateaa,  as  makes  a  oonrt  at 
aonltr  the  proper  fornm  In  which  to  eeA  re- 
Uet  for  the  alleged  wrongfnl  transfer  ot  snA 
proper^  to  the  fatbsr  of  the  legatae^  wha 
devoted  It  to  bis  own  use  and  benefit. 
S.  UTideBce — vaiiaaoe. — Then  Is  no  snch 
variance  between  the  situations  ol  n  MH 
seeklnK  to  eharie  with  a  trust  certain  pro^ 


lesed  trustee,  snd  evidenos  that  the  latter 
had  turned  over  the  major  portion  el  tbe 
prop(rt7  to  one  who  was  claimed  to  have 
hod  no  authodtr  to  receive  It  as  raqulrae 
the  dismissal  of  sneb  bllL 
I.  Apyeal— eoa«an«at  SnClac  •(  tB«tB>~ 


on  a  qneatlDn  el  faet  on  which  a  eondDdoB 
af  fraud  Is  rsated  will  ha  disregarded  bj  the 
Supreme  Court  ot  the  United  Btatea,  on  a^ 
peal,  where  soch  flndinf  1*  withont  any  aop- 
pert  In  the  evldeoee,  and  rests  npon  a  m^ 
takan  auamptlon. 

1.  Psrewt  aa«  oblld— owatoCr  ol  Isfwat^ 
Mttat*-— The  plenarr  power  conferred  npe* 
the  rsdm  b;  la.  Civ.  Code  18T0,  arts.  2n, 
238,  226,  to  administer,  during  marrtag*,  tke 
(State  of  hla  minor  children,  li  whoUr  dl» 
tlnct  from  tutorship,  and  Is  not  modllled  Ot 
controlled  \>j  the  provlilon  ot  srt  8SS0.  that 
on  Inventorr  must  be  made  and  reeoided  be- 
fore fathers  and  mothers  wbo^  hj  law,  at* 
Mitltled  to  the  aenfruet  of  property  beloar 
Inf  to  theli  minor  ehildrsn,  shsll  be  allowed 
te  take  possession  of  such  propertr,  snd  «•- 
joy  the  fruits  and  revanoe  thereof. 

I,  Farment— to  forelva  vaavtllaB  i(« 
lldKr-— A  transfer  in  the  District  of  Colum- 
bia of  the  proper^  of  a  testator,  there  st& 
uated,  to  tbe  Esther  ot  certain  minor  legat— 
reeldlbi  In  Loatslana,  who  wa*  tallT  empow- 
ved  to  oollect  and  tecelTs  the  some  br  tbe 
Uw  ot  their  doBdeU,  b  valid  and  blndlnc  m 

,  ancb'  nlnoni  there  being  ne  ataowtng  ot  any 
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DASLINQTON  t.  TURNXB. 


ai 


ot  Am  testator,  altboogb,  U  tke  proptrtr  bad 
b«cn  admlnlsttnd  apon  In  tlut  inrlBdlctlon. 
th»  (atlMT  wooKI  not  han  tma  entltlM)  to 
ncelT*  or  remoT*  tlka  pfopertj  therefrom 
wllbont  an  order  mule  bj  ■  Vlrflnta  cooit, 
■ad  th«  gluing  at  utlafaetorj  Mcnrlty, 

••  W1I1>— ooaatrmotlOB.— A  dlreetlou  to  bold 
and  admlDliter  a  teat«tor'i  propertr  for  tbe 
benent  ot  certain  minor  lenteee,  wblch  ironld 
forbid  ttae  transfer  ot  the  propcrtj  to  a  law- 
full;  appointed  admlnlitralor  or  to  one  lecal- 
Ij  authorUed  to  receive  It,  cannot  be  Implied 
from  a  clansa  In  ibe  will  appolntlnc  the 
holder  of  meb  property  to  dUtrlbata  the 
proeeeda  eqnall;  between  aueb  IcfttMa. 

t.   Tnuta-«ceoniitlH| 


Mtate  ot  a  truite*  who  baa  failed  to  ac- 
cooat  tor  an  Inveetment  In  real  eatate  will 
bt  bcU  liable  In  tbe  aom  orlilDall7  natlied 
therefNm,  wben  that  mm  U  dellnltalr  Hied, 
and  It  I*  Inpoolbte  to  determine  witb  pra- 
dBlon  tiie  attlmate  tat*  ot    ~ 


IBS.] 


APPEAL  from  tha  Court  of  Appadla  for  the 
Dirtiiet  of  Columbia  to  rariaw  k  de- 
•roe  affirming,  with  *  alight  modifleation,  » 
decree  of  the  Bupreme  Court  of  the  Diatriot, 
Mtkblisbing  tha  lUbilitj  of  the  eaUte  of  tha 
tnutae  to  aMmmt  to  ill  oatluu  jut  tnut, 
Raotrted  and  remanded,  with  direetiou  to 
merM  tha  daorca  of  tlu  Suprema  Court  of 
tha  DiBtilet,  and  to  lammnd  the  eatuo  to 
thtt  court  for  tha  entij  of  a  daeraa  in 
oonfomilty  with  tho  opinion. 
Sea  aame  eue  bekiw,  E4  App.  D.  a  S7S. 

<J  Bt«t«tnent  bj  Mr.  Jnatlea  WUUi 
•  *  Ib  Jana^  ISB8,  PUIip  A.  Tmey  died  In  tha 
dtr  of  Waahington,  where  he  waa  domi- 
ciled. Hia  wUI,  exeeated  in  Wuhingtos  on 
Uareh  2, 1894,  wu  duly  probated  in  Angut, 
18SS.  The  will  directed  the  exeeaton  to 
bnlld  «  funllf  monument,  to  eauae  to  be  !■- 
■eribed  thereon  the  name*  end  tha  datea  of 
the  birth  and  death  of  the  deeeeaed,  of  bla 
father  end  mother  aJid  of  a  brother  and  aia- 
ter,  In  aceordance  with  minute  dIreotlonB 
eontainad  in  a  mamorandnm  aooompanjiiig 
Ibe  will.  A  beqneet  of  |1,000  wu  made  to 
the  Oak  Hill  Cemeter7  Compenj  to  perpetu- 
ally care  for  the  lot  and  tha  raonument.  In 
addition,  after  making  aereral  minor  be- 
quests, one  of  which  waa  a  gift  of  flOO  to 
the  Home  for  Incurablea,  $2,000  was  given 
for  a  Simday  school  building  for  the  Trinity 
Episcopal  Church  in  the  dty  of  WaahingtoiL 
The  resldoe  of  the  est«te  waa  bequeathed 
"ia  the  trustees  of  the  Epiphany  Chnreh 
Home  in  this  dty,  to  pay  fOr  the  onlaige- 
nent  of  the  bnllding  now  need  aa  tha  home, 
or  for  tha  erection  of  another  building  for 
the   same   uaa   and   purpoa«i''    OaocgB   W. 


Gray  and  J.  J.  Darlington,  the  « 
named  in  the  will,  quallfled. 

Within  one  year,  and  before  receiring  n» 
tice  of  the  claim  which  Is  the  subjeot  of  this 
suit,  the  eseeuton  of  Tra^  had  paid  tbe 
debta,  had  diaeharged  the  minor  legadaa 
above  referred  to,  and  had  in  hand,  to  be 
applied  to  the  other  provisions  of  the  will, 
$47,000  in  money  and  aecurltiss  and  two 
unimproved  lota  in  the  t&tj  at  Waahington, 
of  email  value.  The  further  execution  of 
tbe  will  waa  prevented  by  a  demand  to  pay 
the  elaim  which  forma  the  basis  of  thi* 
suit,  and  upon  refusal  to  do  so,  on  June  10, 
13S9,  this  bill  In  equity  wae  filed  to  eetab- 
liah  and  enlorea  the  claim.  The  eomplain-^ 
ante  were  Erie  H.  Turner  and  Wllmer* 
Turner  and  Aabby'and  Lunette  Turner;  the* 
last  two,  being  minora,  were  repreamted  by 
Wllmer  Turner  aa  their  next  friend. 

It  waa  in  substance  averred  In  the  bill 
that  Silas  H.  Turner,  a  paternal  uncle 
of  the  ooniplalnaiits,  died  in  Fauquier  eoun- 
ty,  Virginia,  ou  September  £1,  188S,  leaving 
a  will  hy  which'  he  bequeathed  equally  to 
oomplainanta,  who  were  the  children  of 
Thomas  M.  Turner,  all  the  property  d 
whieh  the  testator  died  poaaMaed,  the  wUl 
being  as  follows  i 

Waahington,  D.  O,  Aprfl  SO,  1888. 
I  hereby  give  and  bequeath  to  tha  four 
ehlldren  of  my  brother  ^lomaa  U.  Tuner 
of  mnil«n,  Lonlslaiia,  all  proper^,  real  and 
personal,  owned  by  me,  or  In  which  I  have 
any  Intereet  at  the  time  of  mj  death,  and 
appoint  Philip  A.  Traqr  to  dIatribuU  the 
prooeede  of  the  said  proper^  equally  b^ 
tweea  them. 

8.  H,  Tnnur. 
WHneai:     PhiUp  A.  Tracy. 
Qeorge  Q.  Fentou. 

It  waa  also  alleged  that  tUt  wlU  was 
admitted  to  probata  In  Fauquier  county, 
Virginia,  on  or  about  November  28,  I8BB. 
It  waa  then  all<^  that  Philip  A.  Tracy 
waa  the  oonfldentlal  agent  and  trustee  of 
Turner,  deoeased,  and  In  that  capacity  had 
in  his  possession  moaej  which,  as  agent 
and  trustee,  Tracy  had  Invested  for  the 
benefit  of  said  Turner.  It  was  diarged 
that  shortly  before  tha  death  of  Turner, 
Tracy  had  given  Turner  a  memorandum  or 
list,  entirely  in  the  handwriting  of  Tracy, 
stating  the  dates  and  amounts  of  the  pnmiis- 
■ory  uotea  held  bj  Tracy,  belonging  to  said 
Turner,  and  the  namee  ol  the  maJcers  there- 
of, and  that  the  said  notes  aggregated  928,' 
972.10.  This  memorandum  or  list,  alleged 
to  be  wholly  in  the  handwriting  of  Iruej, 
waa  copied  in  the  bill,  and  It  waa  averred 
that  after  tbe  daath  of  Turner,  Tra^  had 
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admitted  tha  accuracy  of  ta!d  Hit  and  bit 
powwaion  of  thfl  notea  which  it  embraced. 
0)  It  WOE  thea  averred  that  the  land  recorda 
7  of  tha  District  of  Columbia 'discloied  that 
all  the  note*  mentioned  Is  the  all^^  mem- 
orandum  or  )i«t  and  the  accrued  interest 
had  been  paid  after  the  death  of  BUaa  E. 
l^mar.  It  waa  averred  that,  with  the  ex.- 
oeption  of  a  lum  of  about  fl.lOO,  alleged 
to  have  been  paid  by  Traqjr  to  Erie  E.  Turn- 
er, DO  account  had  been  rendered  or  diatri- 
butlon  made  t^  Tra^  of  the  aforesaid 
proper^  or  of  the  proeeeda  thereof,  and 
that,  excluding  the  paTment  alleged  to 
have  been  made,  a«  above  itated,  to  Erie  H. 
Turner,  "the  entire  tnut  fund,  principal  and 
interest  and  proSts,  had  oorae  into  the  poe- 
Maalm  ot  the  defendant*  a*  exeenton  of 
Tfacy." 

The  paragraph   of  the  bill   immediat^lj 
preceding  the  prajrer  waa  aa  follows : 

*S1.  That  tha  domldl  and  eitiienahip  of 
the  parenta  of  complainant!  have  always 
bean,  lince  the  birth  of  these  complainants, 
dther  in  the  state  of  Louisiana,  which  was 
their  domicil  until  about  the  —  day  of 
August,  1889,  or  in  the  state  of  Texas,  which 
has  been  since  end  Is  now  the  domldl  of 
aald  parents  and  of  all  complainants,  except 
eomplainant  Erie  H.  Turner,  whoee  domicil 
Is  now  Philadelphia,  Pennsylvania.  Com- 
plainants are  informed  and  believe  and 
therefore  aver  that  by  the  laws  of  Louisi- 
ana and  of  Texas  the  parents  of  minor  chil- 
dren are  not  of  right  guardians  of  the  estate 
of  such  minors,  and  no  person  is  authorised 
to  receive  or  demand  the  estate  of  any  minor 
domiciled  in  either  of  said  atatea,  except 
auch  persons  as  sh&II  be  duly  appointed  1^ 
K  court  of  the  statee  having  competent  Ju- 
risdiction; and  that  neither  the  father  nor 
the  mother  of  any  of  these  complainants  nor 
any  other  person  has  ever  been  appointed  by 
any  court  guardian  of  either  the  person  or 
eetat«  of  any  one  of  these  complainants,  and 
no  one  of  these  eomplainant*  has  now  vr 
has  aver  had  a  legal  guardian  of  the  person 
or  estate,  and  at  no  time  has  there  been 
any  person  In  being  competent  in  law  to 
demftnd  or  receive,  in  their  behalf,  any  estate 
for  any  of  these  complainants,  until,  by 
reason  of  reaching  th^r  majority,  two  of 
S  these  complainants  have  become  •«(  /urit." 
•  'Discovery  waa  prayed  of  a  paper  which 
had  been  written  and  left  by  Tracy,  con- 
taining representations  regarding  the  claim 
of  eomplainanta.  In  aubatance  the  prayer 
waa  for  a  diaeovery  and  account  in  the 
premises,  and  for  a  deoree  distributing 
among  tha  complainants  the  sum  which 
might  be  found  due  upon  the  aeoount.  There 
waa  also  a  prayer  for  general  relief. 

The  answer  of  the  azacutors  of  Tra^  waa 
fa   ■obstaaee   u  toUowai     That   SUas   H. 


Turner  and  Tracy  had  business  relatitma- 
waa  admitted;  but  in  tha  main  all  the  nw- 
terial  averments  of  the  bill  ware  alleged  not- 
to  be  within  the  knowledge  of  tha  exeentorar 
and  proof  of  such  avmmenta  was  demauded- 
It  was  expressly  averred,  however,  that- 
Tracy,  after  the  death  of  Silos  H.  Turner, 
had  fully  accounted  for  any  property  wbiob 
he  had  in  his  possession,  by  a  transfer  and 
payment  made  to  Thomas  U.  Turner,  th» 
father  of  the  oomplainants,  ae  their  natural 
tutor  and  agent,  tbey  being  thea  minora,  as- 
evidenced  by  a  receipt  signed  by  Thomas  H, 
Turner,  and  dated  November  30, 1888,  which 
receipt  was  oopied  in  the  answer.  Answariay 
the  paragraph  of  the  bill  calling  for  the  dis- 
covery in  respeet  to  the  paper  left  by  Tra^ 
regarding  the  claim  of  eomplainanta,  tli* 
defendants  set  forth  that  there  cama  Into 
their  possession  tha  following  paper: 


Washington,  D.  C.,- 


-18M. 


To  the  executors  of  my  last  will  and  t 

SMne  time  la  ISTl,  Silas  H.  Turner,  «r 
Virginia,  whom  I  had  known  for  a  luif 
time,  of  hi*  own  volition,  and  without 
Bolicitation  from  me,  came  to  the  city  and 
aaked  me  to  aid  him  In  Investing  aoai* 
twelve  thousand  dollars  ($12,000)  in  real 
estate  notes.  I  consented,  and  in  a  few 
weeks  the  whole  amount  was  Invested,  aad 
he  took  tha  notea  home  with  him.  Hie  ia- 
terest  was  payable  semiannually,  and,  fov 
a  time,  be  sent  me  notes  by  mail  about  the 
time  the  Interest  vraa  due,  so  that  it  could 
be  credited  on  the  notes  to  satisfy  the  maker. 
This  became  irksome  and,  after  a  time,  ha^ 
brought  me  the  notes,  keeping  a  list  of  them,  ^ 
and  asked  me  to  keep  them  to*save  him  the* 
trouble  of  sending  them  to  ma  by  mall  whas- 
ever  the  intereat  was  due.  I  kept  the  notes 
in  «n  envelope  with  his  nams  upon  It,  and 
about  twice  a  year  sent  him  a  memorandum 
of  intereat  paid,  and  when  the  amount 
reached  several  hundred  dollars  I  would  buy 
another  note,  and  send  him  a  memorandum 
of  the  same.  Also  when  a  note  waa  ma> 
tured  and  paid,  I  would  buy  another  note, 
nnleas  he  needed  the  money,  which  he  tardy 
did,  and  sand  him  a  mttnorandnm  of  it. 
This  oondltion  continued  until  188B,  when 
he  died  In  Vlr^nla,  leaving  his  entire  aetata 
to  the  three  minor  children  af  his  brother 
than  living  In  Louisana.  In  his  will  ha 
named  me  to  sattle  up  the  estate  and  divide 
the  money  among  tha  children ;  bnt,  aa  the 
laws  of  Virginia  require  two  witnesses  to  » 
will,  and  says  nritber  of  Ihem  shall  be  aa 
executor,  I  oould  not  qualify,  and,  aa  the 
father.  If  appointed,  oould  not  have  glvoa 
the  bond,  I  handed  him  the  package  of  notea, 
advised  him  to  deposit  them  in  the  Second 
Hatkmal  Bank  of  Washington,  DiatrM  «l 
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Columbia,  whloh  1m  did,  ana  ugntA  to  look 
After  tlwm  and  have  them  all  paid,  lie  Mng 
«at  of  the  tUj.  Hia  other  relatloiu,  a  dater 
—  aoina  nephnra  and  nieoea,  were  much 
pleaaed  with  the  will,  and  threatened  to  at- 
tempt to  hare  it  aet  aaide,  but  have  not  done 
•o.  The  father,  «  good,  honaat  man,  took 
the  mont;  or  moat  of  It,  went  to  Taxaa  and 
bought  a  farm,  and  wm  doing  well  until  the 
pudB  of  1893  cama  on.  Since  then  they 
bad  a  hard  time,  getting  little  or  nothing 
for  their  farm  prodoeta,  and  have  written 
ma  aonie  heartrending  lettora,  wishing  they 
had  left  the  money  here.  The  ehildrui  ara 
«f  ag^  but  of  eourae  the  father  eould  not 
pay  them  their  parte  of  the  ettate,  and 
though  not  a  word  haa  been  lald  about  it, 
1  thought  perhapa  after  my  death,  if  they 
hear  of  it  in  time,  aoma  of  them  might  at- 
tempt to  hold  me  reapouaible,  and  if  they 
ahould  make  such  an  attempt,  I  hereby  au- 
thoriie  and  direct  my  eseoutora  to  employ 
the  belt  counsel  In  the  id^  to  defend  my 
•■tate  in  the  diatriet  eoorta  and  in  the 
Bnpreme  Court  of  the  United  SUte*,  If  it  be 
^neceasaiy  to  appeal  the  eaat  Ut  that  court, 
sand  to  pay  all  ooat*  and  lawyera'  feea  out 
P«f  my  eatatei-I  luppoee  iomeona  would  hare 
to  qualify  as  adminiitrattna  under  the  will 
before  any  action  could  be  taken.  My  tam- 
ing the  prcrper^  orer  to  the  father  helped  to 
keep  it  in  poaaeaaion  of  tboea  to  whom  it 
waa  left,  and  to  diaeourage  and  ihut  oat  the 
diaaatisfled  relativea,  for  if  anyone  had  qual- 
ified, the  matter  would  haro  been  open  for  a 
year,  and  they  would  uodonbtedly  hare  made 
an  attempt  to  have  the  will  eet  aaida  Thia 
la  a  plaJii  etatement  ot  the  oaae^  Ivtaidad 
for  the  private  eara  of  my 


Beferring  to  the  prayer  for  dleeovery  In 
other  veepeeta,  it  waa  averred  that  the  only 
papera  eonceniing  bualneae  deallnga  between 
Tracy  and  SUaa  H.  Turner  which  had  come 
Into  the  poBseialon  of  the  azeeutora  were  the 
receipt  given  by  Thomaa  U.  Tuner,  aa  al- 
ready itated,  the  memorandum  of  Tney  ad- 
drawed  to  hie  executors,  and  varioua  letters 
and  receipts  aigued  by  Erie  H.  Turner.  The 
azecutoTS  specially  alleged  that,  to  their 
knowledge,  none  of  the  prooeedi  of  any  of 
the  notes  referred  to  in  the  alleged  memo- 
randum or  list  avierred  in  the  oomplaint  had 
ever  come  into  the  handa  of  the  axeentora, 
and  that  they  had  bo  knowledge  of  any  dia- 
poaition  made  of  any  proper^  bdonging  to 
Bilaa  H.  Turner  which  mlgfat  have  been  In 
the  hands  of  Tracy,  except  aa  ahown  by  the 
reoelpt  of  Kovember  SO,  ISSS,  algned  by 
Thomas  H.  Turner  aa  natural  tutor  and 
agent  of  bis  minor  children.  The  laohea  of 
the  oomplainanta  waa  cxpresaly  aet  up  aa 
deriving  them  of  the  rig'.,t  to  ibj  of  the 
reUof   a^ad   for.     Daaying   knowledge   of 


wbere  Thomaa  M.  Turner  waa  domldled  at 
the  time  of  the  signing  of  the  receipt,  or 
the  lawful  powers  of  Turner  aa  to  "Ig" i"g 
the  receipt,  the  court  waa  aaked  to  deter- 
mine the  rights  of  the  exeoutora  In  the 
premlsea. 

After  joinder  of  iaaue  and  the  taking  of 
general  evidence  the  eaae  waa  heard  in  the 
aupreme  court  of  the  DiatricL 

In  subetance,  the  oonrt  in  Ita  opinloi 
declared  that  ^^cy  and  Thomaa  M.  Turner, 
the  father  of  the  complainants,  had  eon- 
Bi^red  to  despoil  them,  they  being  then  ml> 
nors,  of  their  rightful  share  of  their  unela'ee 
estate;  that  the  receipt  given  by*Tunier  to!* 
Tracy  did  not  protect  Tn^y  or  his  estate^ 
because  Turner  had  not  qualified  in  aoeord- 
anee  with  tue  laws  of  Louisiana  so  as  to 
entitle  him  to  lepreaent  his  minor  children, 
bat  even  if  he  had  ao  quall&cdl,  Tiacy  bad 
no  authority  to  pay  from  the  fund  in  hi* 
hand  except  In  the  due  course  of  adminlt- 
tration.  The  court  also  observed  that  the 
words  of  the  will  appointing  Traqr  to  dis- 
tribute the  proceeda  of  the  property  be- 
queathed equally  between  the  tour  children 
of  Thmnaa  M.  Turner  imposed  the  duty 
upon  Tro^  of  qualifying  aa  azacutor,  or, 
if  he  was  onable  or  unwilling  to  do  lo,  of 
applying  to  the  court  for  the  appointment 
of  a  suitable  pera<m.  And  the  fraud  and 
wiong  of  Tnej  in  turning  over  the  property 
to  the  father  waa  emphasited  by  the  stata- 
ment  that  Ti»ey  wrote  the  will  of  the  de- 
ceased and  was  then  informed  by  the  lattar 
that  hia  object  was  to  prevent  his  eetata 
from  eoming  into  the  hands  of  the  father  of 
the  children  because  of  his  sprodthrift  char- 
aoter.  Although  the  court  concluded  that 
the  Mtata  of  Traey  was  liable.  It  did  not  flz 
the  amount  for  which  the  estate  waa  a^ 
countable,  but  referred  the  matter  to  aa 
auditor  to  state  an  aooount  and  to  take  fur- 
ther evidence  In  reapect  to  the  erpenditurea 
properly  ehargeable  against  the  share  d 
each  of  the  complainanta  upon  the  prlndjdea 
expressed  in  the  opinloa. 

The  auditor  heard  additional  testimony 
bearing  upon  the  expenditures  made  by 
Thomaa  M.  Turner  for  the  maintenance  «t 
his  ehlldroB  ont  of  the  fund  which  he  had 
received  frpm  Tracy,  An  account  aa  of  Feb- 
ruary 1,  1894,  was  stated  to  the  court. 
On  thia  account  the  reoeipt  given  by  Thomaa 
M.  Turner  waa  dlar^^ded.  The  sum  la 
the  hands  of  Tra^  and  due  to  the  estata 
of  Silas  H.  Turner  was  fixed  by  the  alleged 
llat  aet  out  In  the  bill.  The  ground  upoa 
which  this  waa  done  was  ttitu  stated  bj  tha 
auditor  In  hIa  report: 

"After  the  deatli  of  Silas  Tomer  than 
was  found  among  hla  papeia  an  envidope  or 
jadut  Indorsed  'Kotea  bdonglng  to  S.  K 
Turner,  1888;'  it  eontabwd  a  Ua^  la  tha 
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hutdwritlng  of  Tracy,  of  the  note*,  giving 

the  date,  nuue  of  nulcer,  and  amount  The 
e  date  of  the  lut  nota  on  the  list  is  given 
?u*March  12,  ISSS.    The  aggregats  prladpal 

of  those  notes  ie  «SB,972.lO. 

"BrjdenUy  aU  of  these  Mourltlee  were 

la  Tneft  poueMion  aa  late  aa  Uareh  12, 


■^t  being  conclusively  ihowa  that  within 
•Ix  months  before  Tumar'a  death  Tracy  had 
nearly  (20,000.00  principal  of  eecuritiee  in 
hia  posseaaiou  as  agent  or  tnutoe  of  Turner, 
the  inevitable  preaumption  of  law  is  tliat  of 
continued  poeseuion  and  aocountsbillty." 

Making  certain  deductleni  and  additions, 
which  it  Is  unneceaaaiy  presently  to  refer  to, 
the  auditor  found  the  amount  due  from 
Tracy's  estate  on  February  1, 1B04,  principal 
and  interest,  to  be  $48,601.44,  which  was 
attributed  In  varying  proportions  to  the 
eomplainanta,  depending  upon  the  amount 
which  the  report  found  each  one  of  them 
was  bound  to  contribute  tai  maintenance  or 
•uma  received  out  of  the  fund.  The  report 
was  excepted  to,  exceptions  were  overruled, 
and  a  decree  was  entered  adjudging  the  sunu 
found  due  to  ttie  complsinanta  in  accordance 
with  the  report,  giving  the  right  to  collect 
the  deSciencj  out  of  further  assets.  If  any 
were  discovered.  An  appeal  was  prosecuted. 
The  court  of  appeals  affirmed  the  decree  {24 
App.  B.  C.  673)  with  a  slight  modiftcation, 
rendered  neceaaary  by  the  allowance  of  an 
increased  charge  against  Erie  H.  Turner. 
The  court  of  appeals,  in  its  opinion,  in  effect 
expresaed  views  similar  to  those  which  had 
been  stated  in  the  opinion  of  the  court  below 
and  in  the  report  of  the  auditor.  The  rectipt 
of  Thomas  M.  Turner  was  disregarded.  Tak- 
ing into  consideration  the  testimony,  the 
paper  alleged  in  the  bill  aa  a  list  w«s  treated 
as  being  all  in  the  handwriting  of  Tracy,  and 
as  being  but  a  single  document,  and,  titere- 
fore,  as  fixing  the  amount  for  which  the 
estate  of  Tracy  wss  accountable. 

MtitTt.  Olsreaee  B.  WUaoa  and  Na- 
fbkstlel  Wilson  for  appellants. 
^      Ur.  yXFUUmia  O.  Jobaaon  for  appellees. 

?  'Mr.  Justice  WUte,  after  making  the  fore- 
going statement,  delivered  the  opinion  of 
the  court: 

As  00  reference  was  made  to  the  subject 
In  the  opinions  below,  and  as  we  construe 
the  argument  at  bar  as  not  seriously  presn- 
ing  such  question,  we  assume,  for  the  pur- 
poses of  the  ease,  the  right  of  the  complain- 
ants  to  maintain,  under  the  averments  of 
e  their  bill,  a  direct  action  or  suit  to  reoover 
■  the  fund  In  •controversy.  To  come  to  the 
substantial  merits  we  summarily  dispose  of 
ewtalM  prallmiiiary  eontenUMu.    First.  We 


are  of  opinion  that,  upon  the  pleadings  and 
proof,  the  court  of  appeals  did  not  err  la 
holding  that  such  flduduy  relation  existed 
between  Silas  H.  Turner  and  Piiilip  A.  Tra^ 
aa  made  a  court  of  equity  the  proper  foruB 
to  seek  rellel  Second.  We  also  think  that, 
under  the  dreumstaoces  of  the  ease,  the  eon- 
teutlon  that  the  hill  should  be  dismissed  be- 
cause of  the  varianee  between  the  alle^- 
tiona  and  the  proof  Is  unteoable. 

In  proper  sequence  the  questions  for  do- 
cision  are  threefold:  First.  Was  the  trans- 
fer of  the  property  of  the  estate  of  SUas  H. 
Turner,  made  as  shown  on  the  receipt  gives 
to  Tracy  by  Thomas  U.  Turner,  aa  the 
repreoentative  of  his  minor  children,  lawful 
and  binding  upon  such  minors  T  Seeend.  If 
the  payment  referred  to  was  binding,  did 
the  receipt  and  the  paper  contemporaneously 
executed  by  Tracy,  in  connection  with  the 
proof,  eBtablish  that  he  or  hie  estate  wa* 
liable  for  the  value  of  the  investment  ia 
real  estate  shown  by  the  receipt  and  the 
paper  in  question  to  have  been  retained  is 
the  control  of  Tracy  t  Third.  Did  the  re- 
ceipt. If  binding,  and  the  paper  in  □omie»' 
tion  with  it,  embrace  all  the  property  held 
by  Tracy  as  the  trustee  of  Silas  E.  Turner  T 
or,  in  other  words,  did  Tracy,  at  the  tima 
the  receipt  was  given,  honestly  acconnt  for 
the  property  in  his  hands,  or  did  lie  fraudu- 
lently retain  for  hie  own  benefit  a  large 
amount  of  property  of  the  estate  which 
should  have  been  paid  over,  and  for  whloh 
Tracy  or  his  estate  is  therefore  liable  T 

Whilst  in  logical  order  the  questions  fOc 
decision  are  as  stated,  we  shall  consider  them 
inversely.  In  other  words,  we  shall  first 
dispose  ol  the  alleged  fraudulent  retentao* 
by  Tracy  of  a  large  portion  of  the  trust 
fund  at  the  time  be  made  the  payment  and 
transfer  of  property  to  Thomas  M.  Ttimtv 
aa  the  representative  of  his  minor  ohildretL 
We  do  this  because  tbe  charge  o(  conapiney 
and  fraud  aa  pressed,  not  only  in  tbe  argit- 
ment  at  bar,  but  in  the  opinions  below,  was 
treated  aa  affecting  the  qusetion  of  the  bind- 
ing nature  of  tbe  transfer  made  by  Tra^  ^ 
to  Turner;  and  by  flret  disposing  of  ^^tg 
branch  of  the  eaae,*we  shall,  in  a  great* 
measure,  disentangle  the  question  of  th* 
binding  efficacy  of  the  transfer  and  payment 
to  Tbomas  U.  Turner  from  the  alleged  fraud. 

It  will  be  useful,  before  particularly  ooa- 
sidering  the  facts  upon  which  the  Ulfiged 
fraud  on  the  part  of  Tra^  Immediately  d^ 
pends,  to  staia  the  antecedents  of  Tracy 
and  of  the  two  Turners,  the  dealings  be- 
tween them,  and  the  results  which  followed 
therefrom,  ao  far  aa  they  are  uncontroverU 
ad. 

Philip  A.  Tracy  was  bom  In  Fauquier 
county,  Vl^^lhila,  In  183S.  He  waa  living  la 
Washington  aoon  after  the  cloae  of  the  Ortl 
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War,  wu  a  bookbetpw  In  a  nwcantile 
boiue,  and  later  becama  aa  amployee  o(  tbe 
Fostofflce  Dapartment,  and  ao  continued,  if 
not  to,  at  leaat  up  to  a  tbort  tima  prior 
to,  his  death.  He  never  married.  Aa  far  aa 
it  may  be  inferred  from  the  testioionf  in 
the  record,  taking  no  present  oonoern  of  Qie 
ebarges  of  fraud  mftde  in  tlie  bill,  the  oon- 
victioB  u  iireaiatiblj  convejed  to  our  minda 
tliat  Tracy  waa  a  reaaonably  intelUgent, 
moral,  induitrioua,  and  eireunupact  person, 
of  a  religious  tendency  of  mind,  careful  in 
money  mAttors,  particular  aa  to  detalla,  and 
of  a  kindly,  though  lomewhat  acoentric,  na- 

Silas  H.  Turner  waa  alao  a  native  of  Vir- 
ginia, and  whilit  little  ia  ebown  by  the  re- 
cord of  IU>  auteoadenU  and  ohafaeter,  it  la 
•aUblished  that  be  waa  also  a  man  of  thiift 
and  of  aome  biuineaa  capacity,  having  been 
at  one  time  a  railroad  agent,  a  dsaler  in 
merchsjidiae  and  cattle,  •  elak  and  an  ao- 
oountant,  aocnatomad  to  the  aettlemcnt  of 
oetatea.  Between  Tra^  and  Tomer  tkere 
cziatod  an  aasociation  and  friondshlp,  tak- 
ing ita  origin,  if  not  in  a  boj'tiooi  aoquaint- 
ance,  at  least  on*  that  related  bad£  to 
many  yean  before  4Jia  death  of  Turner.  As 
a  result  of  tide  friendahip.  Turner,  trusting 
In  the  capacity  and  integrity  of  Tra^, 
began,  in  1B71,  to  oonfLde  hia  aavlngs  to 
the  latter  for  Inveitment  Tracy,  loan- 
ing money  upon  tbe  aeemi^  of  real  eatate, 
waa  flrat  in  the  halut,  when  a  loan  was 
made,  of  sending  tlia  notes  of  the  borrowers 
to  Turner,  who,  as  the  interest  payments 
were  about  to  fall  due,  would  send  the  notes 
Sto  Traiy,  to  have  payments  of  intereat  ored- 
fited  thereon.  Aftei'a  time  thla  praoUee  of 
sending  and  returning  the  notes  became  irk- 
some, and  Turner  Bent  the  notes  to  Tracy, 
who  thereafter  kept  them  In  his  custody.  As 
money  came  into  tbe  hands  of  Traey,  uther 
from  the  payments  of  principal  or  of  in- 
terest upon  the  notes,  be  rainveeted  the 
mon^  in  other  notes,  aending  Tomer  •  mem- 
orandum of  the  new  investments  aa  made. 
There  ia  notliing  produced  either  from  the 
papers  of  Tracy  or  of  Turner  showing  that 
formal  accounts  were  ever  exelianged  be- 
tween the  parties.  Certain  it  is,  that  on 
April  30,  16S8,  Turner  was  In  Washington 
and  in  personal  communication  with  Traoy. 
At  the  deak  of  Tracy  in  the  FoatofBoe  De- 
partment, at  the  request  of  Turner,  the  will 
prc^tod  as  mentioned  in  the  statunent  of 
facts  was  written  by  Tra^  for  Turner,  and 
by  the  latter  executed.  How  long  Turner 
remained  in  Waahington  at  thla  time  the 
leoord  does  not  disclose,  nor  doca  it  aoourate- 
ly  show  hia  movements  or  exhibit  any  letters 
passing  between  Traey  and  Turner  from  the 
time  of  the  making  of  tho  will  np  to  the 
death  of  Turner.  I 


Some  time  during  tbe  summer  of  I88S, 
Turner— an  ill  man,  suffering  with  Bright's 
disease — went  to  the  residence  of  Mrs.  Rual, 
a  nieoe,  living  in  Fanquier  county,  Virginia, 
neajr  Warrenton,  where  be  ramained  nntC 
hU  death  on  September  21,  1888.  At  bis 
death  Turner  left  aurviving  him  a  maiden 
sister,  who  lived  In  Frederick,  Maiyland,^ — 
Miss  Henrietta  Turner, — a  brother,  Thomas 
M.  Turner,  livlug  in  Minden,  Louiaians,  and 
various  nephews  and  nieces,  children  of  de- 
ceased brothers  and  aistera. 

Between  Ttkomas  M.  Turner,  the  brother 
living  in  Louisiana,  and  Silas  H.  Tumsr,  it 
would  aaem,  there  had  been  little  or  no  intai^ 
course  for  more  Uian  thirty  years,  IhomM 
itaving  left  Virginia  when  quite  a  youi^ 
man.  Notified  of  the  serious  illness  of  hia 
brotiier,  Thomas  U.  Turner,  about  a  month 
and  a  half  befors  tlv  death  of  BUas,  came 
to  the  house  of  Mrs.  Rust,  and  there  runained 
until  the  death.  Thomas  M.  Tumer  had 
had  at  that  time  quite  a  varied  eiperienes 
of  men  and  affairs.  Leaving  Virginia  as  a  -4 
youth,  he  went  to  Mampbis,  TannesBae,*for  ? 
tbe  purpose  of  establishing  a  sebooL  Not 
succeeding  there,  he  went  to  Mtaaourl,  and 
became  a  bookksqier  for  a  commercial  Arm. 
At  the  outbreak  of  the  war,  he  Joined  the 
Confederate  army.  At  its  termination,  be 
established  himself  at  Minden,  Louisiana, 
and  began  merchandising,  and  aUo  operated 
a  steamboat  landing.  He  married,  bought 
a  farm  near  the  town  of  Minden,  where  he 
lived,  and  was  for  a  year  bookkeeper  for  a 
large  bueinees  house;  aiterwards  became  a 
division  superintendent  of  education;  waa 
subeeqaanUy  a  clerk  of  tbe  state  district 
eourt, — a  court  of  unlimited  general  juriadie- 
tion;  was  the  pariah  treasurer  and  treasurer 
of  the  aehool  board ;  for  a  time  served  as  a 
justice  of  the  peaoe,  worked  for  lawyers  in 
making  up  legal  acoounta,  prepared  the  col- 
lectors' tax  duplicates,  etc. ;  afterwards  be- 
came deputy  clerk,  anii  held  the  latter  offloe 
at  the  time  he  was  called  1«  Virginia  on  ao- 
count  of  the  illness  of  his  brother.  At  the 
time  he  oame  to  Virginia  hs  left  at  Minden 
his  wife  and  five  children,  all  minors  and 
the  issue  of  the  marriage,  the  youngest  Iteiog 
an  Infant,  who  lived  but  a  comparatively 
abort  time.  The  name  and  date  of  birth  of 
the  other  children  were  as  follows;  Erie  H., 
bom  on  October  21,  ISM;  Wilmer,  horn  on 
Ootober  II,  1876;  Asbby,  bom  on  Febraary 
3,  IS80,  and  Lunette,  born  on  December  19, 
1882. 

Omitting  referraee  to  the  controverted 
qneation  as  to  what  pasaed  between  Bilaa 
and  Thomas  preceding  the  death  of  the  for- 
mer, certain  it  is  that  after  the  death  of  Silas 
there  was  found  in  a  trunk  belonging  to 
him  some  few  personal  effects,  the  will  which 
WM  afterwards  probateda  and  an  envdopt 
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eontidiiiiq;  p^petM, — Um  ao-nlUi  IM  Mt  ovt 
in  tbe  bill  and  nferrad  t«  in  thi  rapnt  of 
tlu  auditor  and  in  the  opinim  of  tiia  aoort 
of  appeal*. 

On  September  iS,  1S88,  ThomM  VL  Tmner 
Mme  to  WisMngtAD,  and.  In  eompanj  with 
Eppa  Eunton,  Jr.,  Saq.,  a  member  of  tb« 
Vir^nla  bar,  had  an  interview  with  Tracy. 
Whatarer  took  plaoe  at  thii  interview  forma, 
Swe  think,  ons  of  the  prindpU  coatroTeruei 
?  of  the  ease,  and  we  ihall  have  oecaaion*here- 
af tar  to  fully  adTert  to  It  CerUln  It  ii  open 
that  day  Turner  received  from  Trai^  in 
oash  a  little  over  (400,  and  Turner  returned 
to  Virginia,  ^om  that  Uma  (September  28, 
I8SB)  up  to  November  28,  18B8,  except  a  let- 
ter written  by  Tracy  to  Turner  on  October 
10, 1888,  there  ia  nothing  in  the  record  ibow- 
ing  any  relation*  between  Tracy  and  Turner 
eoncernlng  the  proper^  In  Uie  banda  o( 
Xraoy.  On  the  date  last  named  (November 
fill,  18S8]  Mr.  Hnnton  offered  the  will  ot 
■llai  H.  Tomer  for  probate  in  the  count; 
court  of  Fauquier  county ;  a  commisaion  was 
issued  to  take  the  testimony  of  Tracy  and 
the  other  .attesting  witnees  to  the  will,  and 
the  sommlsaicm  was  executed  on  November 
28,  in  the  <Aty  ot  Washington,  immediately 
taken  to  Warrenton,  and  on  the  aamt  day 
the  will  was  admitted  to  probate. 

The  next  day  after  tha  probat«  of  the 
will,  Turner  appeared  In  Washington  and 
called  upon  Tracy.  Tracy  handed  to  Turner 
a  list  of  the  notes,  cash,  and  other  property 
in  his  possession,  which  he  proposed  to  turn 
over  aa  twlonging  to  the  estate  of  Silaa  H. 
^mer.  Turner  took  the  list  and  examined 
it  over  night,  returned  the  next  morning,  re- 
eelved  the  notea  and  the  additional  oash 
mentioned  In  the  receipt,  and,  as  to  a  piece 
of  real  estate  specified  In  the  list,  rec^ved 
the  following  certificate  from  Tracy  i 

I  hereby  certify  that  I  have  invested  three 
thousand  six  hundred  dollars  ($3,600.00) 
in  ground  on  Maryland  avenue  betwean  0th 
and  lOtb  streets  N.  E.,  at  3B  eenU  per 
square  foot,  and  that  Bilaa  H.  Turner  is  en- 
titled to  one  half  of  the  proeeeds  derived 
from  the  sale  of  the  same,  after  dedneting 
the  coat  of  grading,  subdividing,  and  exam- 
ining titles,  ete. 

Philip  A.  Tracy. 

The  entire  qneatlon  of  fraud  on  the  part 
of  Tracy  depends  upon  the  statementa  of 
Turner  as  to  what  took  place  between  himself 
and  Tracy  when  he  gave  the  foregoing  re- 
Hsslpt,  and  aa  to  the  conduct  of  tha  latter 
?eancemlng  the  ao-called  list  which 'has  been 
previously  referred  to.  Thla  we  shall  con- 
eider  when  w«  coma  to  the  controverted  quea- 
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«n«red  by  Tnmei'i  ftill  loeeipt,  ware  placed 
in  a  bank  at  WaeUngton  for  colleetlon,  Aa^ 
Introdnoing  nimar  to  the  bank,  and  aasiat* 
Ing  him  In  opening  the  account.  Turner 
went  to  Virginia,  with  aome  of  the  eaah 
reoelved  paid  the  funeral  expenses  and  the 
dabta  of  hia  brother,  tooK  hia  aiater  and  a 
nleoa  with  him  to  Louisiana,  and  from  Louie- 
iana  he  went  to  Texas  with  his  family  aad 
also  with  the  slater  and  niece  Just  referrvd 
to.  In  Texas,  Turner  bought  a  lot  in  a 
town  called  Temon,  boarded  his  family  until 
he  built  and  furnished  a  house,  bought  and 
partially  paid  for  a  ranch  consisting  of  MO 
acres,  and  equipped  it  with  stock  and  nuwUn- 
ery.  In  the  summer  of  1800  he  brought 
his  entire  family  to  Virginia,  leaving  Us 
son  Erie  H.,  who  had  then  became  of  age,  en 
the  farm  in  Texas  as  manager.  He  bought) 
in  his  own  name,  a  house  and  lot  in  Tumi 
Koyal,  Virginia,  the  possession  of  whieh  bt 
turned  over  to  his  niece,  Mr*.  Rnst,  telling 
her  that  it  was  hers,  and  that  it  was  done 
In  aecordaBee  with  directions  given  before 
his  death  bj  Us  brother  Silas.  Whilst  In 
Virginia,  he  visited  Washington  and  mw 
Tracy.  In  the  fall  of  1800  Turner  wvnt  l» 
Texas,  leaving  hia  bmlly  in  Virginia,  B» 
remained  In  Texas  but  a  short  time,  ocnning 
back  to  Virginia  either  in  the  lata  fall  «l 
1800  or  early  winter  of  IBOI.  In  February, 
1891,  he  drew  on  the  proceeds  or  the  notes 
whitdi  had  been  deposited  a  chedr  for  the 
aum  of  $4,800  and  carried  the  money  away 
on  his  person,  stating  in  his  teetimoi^  that 
one  reason  why  ha  did  so  was  that  he  did 
not  want  the  bein  In  Virginia  to  know  where 
tha  proper^  was;  that  he  was  trying  to  ke^ 
It  concealed  as  mnch  as  he  could;  that  h* 
was  managing  hia  own  affairs,  and  did  noi 
want  anybody  to  know  anything  about  1^ 
and  that  ha  was  trying  to  get  the  money 
away  from  Washington  entirely.  In  April, 
1891,  Erie  H.  Turner,  the  son,  left  tbe  farm 
in  Texas  and  eame  to  Virginia.  He  visited 
Washington  with  the  father,  who  IntrodnoedS 
him  to  Tracy.  The*father  paid  the  eon  ontP 
of  the  proceeds  of  the  notes  in  bank  $1,200^ 
and  delivered  to  him  two  of  the  notes  pr» 
vioualy  turned  over  by  Tracy,  whieh  bad  not 
been  collected,  of  the  face  value  ot  $5!B.  The 
father  testified  that  this  payment  to  the  asa 
was  made  on  account  of  some  small  indebted- 
neaa  whieh  he  owed  the  aon  for  money  r^ 
ceived  for  safekeeping  from  him  whilst  a 
boy,  and  in  discbarge  of  a  debt  whidi  tte 
father  declared  he  owed  the  son  for  managing 
the  farm,  which  it  had  been  agreed  waa  I* 
be  compensated  for  by  a  half  Interest  te 
the  proceeds  of  two  erops.  One  of  tha  aro|M 
had  been  harvested  and  the  other  waa  ettU 
on  the  land  and  nngathered  wfaan  the  nttl» 
ment  was  made. 
From  tha  data  of  tha  dallnty  by  Tra^ 
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to  Turner  of  the  nota  to  tltB  Unw  of  the 
P«7mait  made  to  Erie  H.  Turner,  u  Jiut 
■Uted,  all  the  notes  deliTered  b;  Tracy  to 
TnmeT,  and  depoeltMl  to  the  credit  of  the 
latter,  had  been  paid,  principal  and  interest, 
except  the  two  whieh  were  turned  over  to 
Xrle  H.  Turner  on  the  alleged  eetUensnt 
irith  the  father.  During  thie  time  the  rec- 
ord ahowe  letten  writtem  ty  Tracy  to  Turner 
of  a  friendly  ohaiacter,  adding  Tomer  Don- 
eeming  the  piogreu  ol  the  ooUaetions,  and 
■uggesting  busineee  methoda  for  overcoming 
dlfficultlea  which  anwe,  without  the  alight- 
•et  intimation  In  ai^  of  the  lettara  that 
there  waa  In  Tra^a  mind  even  an  imprea- 
eion  of  a  difference  between  himielf  and 
Turner,  or  that  Tracy  auppoeed  that  there 
waa  any  claim  against  him  reaulting  from 
the  tranater  which  had  been  made  to 
Turner  on  November  30,  1886,  except  aa  In- 
dicated on  the  reeeipt  then  signed  by  Turner, 
and  the  accompanying  certificate,  relative  to 
the  Maryland  avenue  lota. 

As  the  conaeqaence  of  the  aettlement  made 
with  Brie  H.  Turner,  praoUcally  all  that 
nmained  of  the  money  coming  from  the 
proceeds  of  the  notea  delivered  by  Tracy  ia 
Tomer  had  been  checked  ont  by  Turner,  and 
It  is  true  to  say  that  the  record  leaves  no 
queatioti  that,  In  effect,  sobetantially  all  the 
« family  living  and  traveling  expenoee,  the 
Jj  diebursements  for  the  residence  lot  in  Texas, 
*  the  ooet  of  the  erection  and  the'Iumiehing 
of  the  dwelling,  the  cost  of  the  farm  and  of 
fencing,  and  for  stock  and  machinery  booght 
for  UM  thereon,  had  been  defrayed  out  of  the 
fimd  transferred  by  Tra^,  as  also  the  cost 
of  the  Virginia  residence  bought  for  Mrs. 
Knst,  and  nuiona  gifts  of  m<Kiey  made  hj 
Turner  to  niecea  and  neidiews. 

Not  only  during  the  period  whilst  the 
■ete*  were  b^g  collected  by  the  bank  for 
the  accoont  of  Turner,  and  he  waa  drawing 
out  the  proeeede, — Indeed,  up  to  shortly  be- 
fore the  bringing  of  this  suit, — Turner  awora 
that  he  intentionally  concealed  from  his  wife 
and  dilldren,  and  from  everybody  oonoeraed, 
the  fact  that  Us  brother's  wlU  had  been 
made  Is  favor  of  the  ehlldren,  or  that  he  had 
received  under  that  will  any  property  be- 
longing to  them.  His  ttatimony  on  thia 
•object  Is  so  vital  to  the  eause  that  we  quote 


On  hia  direet  esamlnation,  he  was  intar- 
ragated,  and  anawered  as  follows  i 

Q.  You  stated  the  other  day  that  >irtifle 
fon  were  East  in  the  fall  of  1899^  at  the 
time  of  yonr  hmtlieT's  death,  yon  wrote  home 
toyour  wife  during  that  ehseneet  A.  Yes, 
•b. 

Q.  I  want  to  know  whether  or  not  yoa 
told  your  wife  in  a^  irf  yoor  letten  of  the 


fact  that  yonr  brother  had  left  an  estate  T 
A.    I  think  I  did.    I  am  not  positive. 

Q.  1  want  you  to  state  whether  or  not  yon 
told  her  that  ha  had,  by  hia  will,  left  tha 
property  to  your  children  T  A.  I  did  not 
tell  her  that 

Q.  Waa  that  omiaalon  Intentional  or  a0> 
cidentalt    A.    It  was  intentional,  sir. 

Q.  After  your  return  to  Louisiana,  after 
your  brother's  death,  when  did  you  and  your 
family  leave  therel  A.  We  left  there  in  the 
summer  of  1889. 

Q.  Op  to  that  time  had  you  told  anybody 
of  the  eharaoter  and  contents  of  your  broth- 
er's willt    A,    No  one,  sir,  except  Mr.  Hun* 


On  oroes  examination,  the  witness  testified 
as  follows; 

Q.  Did  you,  within  a  few  days  after  sign* 
ing  thai,  write  to  your  wife  and  tell  hnS 
that  your  brother  had  left  his  proper^*to  ? 
yon  I  4.  I  drai't  think  I  did,  sir.  I  eant 
say  that  I  did.  I  have  no  memory  of  writ- 
ing sudi  a  thing.  I  may  have  written  to 
her  that  my  hrotiuo'  had  left  property  to  us. 
I  dont  knoiw  what  I  wrote.  It  has  been 
a  long  time,  and  I  can't  tell  yoo. 

Q.  Did  you  write  to  her  In  such  a  way 
aa  to  conceal  from  her  the  truth,  and  Intend 
to  do  sol  A,  I  didnt  Intend  that  my  chil- 
dren ehould  know  tha  property  waa  left  ta 


Q.  When  did  your  wife  first  know  Uw 
terms  of  the  will  of  your  brother!  A.  I 
dont  know,  sir. 

Q.  Whan  did  yon  first  eommunicate  to 
her  the  fact  that  yoo  had  obtained  the  pro]^ 
er^  or  the  estate  of  your  brotherl  A.  I 
never  oommunloated  it  to  her,  sir. 

Q.  And  ahe  never  knew  iti  A.  I  dont 
know  whetdter  she  knew  it  or  net,  but  I 
never  told  her. 

Q.  Do  yon  know  that  she  did  know  at  ai^ 
timet  A.  I  can't  tell  you,  sir.  I  dont 
know  that  ahe  did. 

Q.  Did  you  Intentionally  eoneeal  the  faet 
from  yoor  wife  that  you  had  reedved  the 
estate  of  yoor  hrothert  A.  I  giteea  I  did 
sir.  Intentionally. 

Q.  And  never  op  to  the  preeent  time  have 
yoo  ever  ttid  her  that  yoo  did  receive  your 
brother'a  estatet  A.  Oh,  I  dont  remember 
whether  I  had  «-  sot  I  oooldn't  say  poei* 
tively,  dr. 

0.  Have  jon  any  knowledge  yonreelf  aa 
to  the  time,  or  any  time  before  the  bringing 
of  this  ndt,  whaB  she  knew  that  yon  had  aad 
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had  received  your  brother's  eatatat    A.  No, 
dr. 
Q.  Tou  oMtnot  Hty  t    A.  I  ean't  lay. 

Erie  H.  Tunwr,  the  eon,  aft«r  hU  iatroduo- 
tion  to  Tracy,  evidently  Inquired  from  Tracy 
eoncernlng  the  eatato  of  Silas  Tninar,  and 
be  expressly  daclafea  that  l^acy  then  In- 
formed him  that  the  property  had  been 
left  to  the  ehUdreii,  and  also  told  him  of  the 
_  inTestment  in  hi*  hands  arising'  from  the 
H  Uaiylaud  arenoe  lota.  It  ii  plainly  to  be  in- 
■  ferred  that  Erle*TuTTieT  communicated  this 
fact  to  bis  inoth«r,  and,  whilst  there  ia  no 
direct  proof  aa  to  her  consequent  Interfer- 
enoe,  it  ia  Inferable  tiiat  both  the  mother 
and  the  eon  questioned  the  right  of  Tracy  to 
make  further  payments  to  ^lomaa  M.  Tum- 
«r.  Undoubtedly,  thortly  thereafter,  Iliomaa 
M.  Turner  called  upon  Trai^  to  pay  over 
the  proceeds  arising  from  Uie  Maryland 
avenue  Iota  investment,  which  Tracy  refused 
to  do  because  of  legal  advioe  which  he  had 
received,  unless  Turner  would  qualify  aa  an 
administrator,  which  he  declined  to  da  It 
ia  also  inferable  that  Brie  E.  Turner  at  that 
time  made  some  demand  upon  the  father 
eonoeming  the  estate,  since  the  latter  gave 
to  him  an  order  on  Tracy  tor  about  (2,600, 
delivering  to  the  son  the  certificate  as  to  the 
Investment  in  real  estate,  which  had  been 
made  bj  Tracy  and  giren  to  Turner  at  the 
time  of  the  transfer  on  November  30,  18S8. 
Brie  H.  Turner  did  not  return  to  Texas,  but 
remained  East,  occasionally  visiUng  Wash- 
ington and  calling  upon  Tracy,  receiving 
money  from  him  and  eorreaponding  with 
Um  from  time  to  time  in  the  most  friendly 
way. 

Thomas  M.  Turner,  having  exhausted  the 
proceeds  of  the  notes  which  he  had  reoeived 
from  Tracy,  never  again  came  in  personal 
contoct  with  the  latter.  He  went  to  Texas, 
leaving  his  family  In  Virginia.  In  January, 
18S3,  under  a  power  of  attorney,  he  sold  the 
farm  near  Minden,  which  he  had  transferred 
in  1370  to  his  wife.  The  expressed  consid- 
eration for  the  sale  on  behalf  of  the  wife 
was  81,000.  In  January,  1804,  Turner  went 
to  '\''irginla  and  took  hii  family  hade  to 
Texas.  In  September,  1S04,  Turner  and  his 
wife  executed  and  put  of  record  a  deed  con- 
veying to  Wilmer,  Ashby,  and  Lunetto  Turn- 
er the  Texas  farm,  and  reciting  aa  the  oon- 
alderation  thereof  "the  sum  of  |6,400  to 
me  in  hand  paid  by  Philip  A,  Tracy,  executor 
of  the  last  will  and  testament  of  my  de- 
ceased broUier,  Silas  K.  Turner,  in  trust  for 
the  use  and  benefit  of  my  children,  viz.,  Wil- 
mer Turner,  Ashbv  Turner,  and  Lunette 
^Turner,  minors,  which  said  trust  fund,  to- 
^  gether  with  other  similar  trust  funds,  was 
•  turned  over  to  me  without  bonds,  and'have 
been  used  by  me  for  my  own  uae  and  benefit, 
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said  conaideration  being  in  payment  of  m 
much  of  said  trust  fund." 

It  appears  that  the  land  embrsoed  In  tlte 
farm  had  originally  been  acquired  by  the 
grantor  of  Thomas  M.  Turner  as  school  land 
from  the  stato  of  Texas.  Turner  failing  to 
pay  the  |00  interest  due  on  deferred  pay* 
meuts,  the  land  became  fbrteit«d  to  Uw 
state.  Subsequently  Turner  repnrcbaaad  It 
from  the  state  at  a  reduced  value,  cic-,  81 
per  acre.  In  Anguat,  1805,  having  previ- 
ously mortgaged  the  dwelling  house  prop- 
erty In  Vernon,  Tumor  and  his  wife  eon- 
veyad  aald  property  to  the  mortgage  cred- 
itor in  cancelation  of  the  then-existing  in- 
debtedness. At  about  this  time  Urs.  Tumw 
wroto  Tracy,  asking  for  money.  Her  lett«r 
ia  not  in  the  record,  but  the  reply  of  Tracy 
(copied  In  the  margin  t)  dearly  shows  that 
the  letter  waa  a  request  from  Mrs.  Tunwr 
to  him  to  pay  the  proceeds  of  the  Uaiyland 
avenue  lob  referred  to  in  the  receipt  and^ 
embraced  by  the  certificate  already  referTad*J 
to.  Aletter  written  by  Tracy  to  Mrs.  Turn-* 
erflvemoutha  afterwards  manifests  bis  kind- 
ly interest  in  the  welfare  of  the  family,  and 
renders  greater  the  certitude  that  no  thought 
was  in  Tracy's  mind  that  the  parties  deemed 
that  he  had  perpetrated  a  fraud  upon  them, 
or  that  they  had  any  claim  upon  him  other- 

tWaihlngton,  D.  C,  Ans,  31,  1894. 

Dear  Un.  Tamer: — 

1  waa  OQt  of  the  dt;,  and,  tbenfore.  dM 
not  get  jnnz  letter  nntll  reatardar.  I  eonld  not 
comiilr  witb  yoni  regceat.  There  It  no  nuney 
In  m;   bands  brlaOKlng  to  tlig  sststs  of  8.   S. 

After  ron  and  Brie  raised  a  fasi  beeann  ha 
bad  not  gotten  bli  share.  I  became  alarmed 
and  consolted  a  lawTcr,  and  be  advised  me  not 
Co  turn  otcf  asotber  dollar  of  the  estate  manar 
nalU  Mr.  Turner  guallDed  for  the  fell  amount 
of  tbe  estate.  I  Informed  joDr  husbasd  of  tba 
fact,  and  ba  declined  to  qaallfy  (tbe  bond 
woQtd  be  aver  tSO.OOO)  and  he  and  Brie  agreed 
that  I  sbonld  Invest  tbe  money  so  that  It 
might  be  earning  sometblog  while  Id  ny  baoda. 

I  then  inreated  the  money  In  what  wss  then 
good  real  entate  paper,  bat  the  panic  came  ea 
last  year,  the  Indoner  of  tbe  nates  failed  IB 
buslnen,  and  tbe  land  haa  depreciated  In  vsloe, 
sa  that  It  tt  were  sold  now  I  do  not  think  tt 
wnuld  hrlDK  hair  the  amontit  ol  tbe  note*,  t 
hara  oTcr  (i,<0O  of  my  money  tn  tbe  aaaw 
land.  II  times  shaald  ever  set  good  agalB 
lirbfeb  I  doat't)  the  taod  would  be  ample  se- 
curity far  the  notii.  I  have  let  Brie  haT« 
some  ISOO  of  my  funds  since   I   Invested   the 

to  tDcreaae  tbe  aaioant  In  sncb  Hmea  as  tbeaa. 
I  wai  anrprlied  at  bis  oomlag  North,  without 
money,  tn  such  tloieB  as  these.  He  and  his 
father  knew  tbe  condition  of  tbe  estate  money, 
and  I  bad  twice  advised  blm  not  to  come  antn 
times  got  better.  Ha  told  me  ha  bad  ovty 
12,000  loaned  oat  In  Temoo,  and  that  aftsT 
Joly  be  would  have  money. 

Toua   truly,  ete; 

FUllp  A.  Trav. 
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wIm  than  in  raapvot  of  th«  Ibijltuid  avcmue 
lota  mTestmant.  And  this  ii  antfrely  oor- 
roboratcd  by  tha  intimats  and  friendly  let- 
ton  written  hj  Erla  Toniei  to  Tia^  np  to 
a  abort  period  before  hia  death,  wbicli  ahow 
dtvly  that  Erie  Ttimer  oonBidered  that 
Tracy  wai  accountable  onlf  for  the  lota  n- 
ferred  to,  and  that  he,  Erie  Turner,  had  re- 
wived  more  than  his  ahare  of  the  same.  One 
of  auch  lettera — omitting  purely  iiralavant 
matter — ia  copied  in  the  margin.  J 

Bridently,  in  cooaequenoe  of  the  legal  ad- 
Tioe  given  him  at  the  time  objection  waa 
made  by  Srle  Turner  and  hia  mother  to  the 
payment  of  the  proceeda  of  the  Maryland 
avenuelota  to  the  husband  and  father,  Tracy, 
aa  hia  health  became  impaired,  grew  to  have 
an  anxiety  concerning  tlie  technical  legality 
of  the  transfer  of  property  which  he  had 
made  to  Thomas  M.  Turner,  aa  shown  by  the 
receipt  of  November  30,  1S88;  and  aa  a  eon- 
•equence  he  had  prepared  the  statement  on 
that  subject  produced  by  his  executors.  From 
1696  until  the  death  of  Tracy  in  June,  1SQ8, 
the  record  does  not  contain  even  the  slight- 
cat  proof  tending  to  show  any  demand  made 
upon  Tracy  or  a  auggeBtioo  of  liability  oon- 
«erning  tha  fraud  and  wrong  diaiged  in  bill 
In  this  caM.  That  bill,  as  we  have  aeen, 
was  only  filed  in  1699,  after  the  death  of 

.Tracy. 

th     In  March,  1001,  Thomas  M.  Turner,  aa 

•  shown  by  his*tcstimony,  sold  the  Texas  farm. 
The  following  is  a  statement  made  by  Turn- 
er of  the  amount  claimed  to  have  been  real- 
ized and  the  dispoaition  made  by  him  of  such 
proceeds: 

"I  sold  the  place,  and  the  consideration 
was  $5,000.  There  waa  a  deed  of  trust  for 
$400  on  the  property,  which  the  purchaser 
auisumed.  I  owed  the  purchaser  $205.  That 
from  the  $G,000  left  $4,30S.  I  paid  $200  in 
iebU  from  that,  which  left  $4,I9G.  T  owed 
my  wife  her  home  In  Louisiana  that  I  sold 
in  1S93, 1  believe  $1,000,  and  eight  years'  in- 
terest Ht  10  per  cent,  which  ia  the  legal  rate 
In  Texas.    That  made  $1,800.    I  used  of  my 

m  wife's    individual    money,    about    the   year 


•  *tPbIIa.,  April  4tb. 

Dear  Hr.  Tracy : — 

Xoara  rec'd.  I  wrote  ron  a  barrier  not*  '■ 
tell  jovl  tliat  I  w'd  send  the  receipt  T  &.  1 
to-morrow    per   InatractlODi,      I    have   not  be« 

well A  friend  of  mine  told  me  tliat 

aa  jou  bad  paid  m>  more  than  ^  of  the  balance 
left  In  jour  bands  tbU  should  clear  jou,  aa  the 
balanca  would  go  to  the  Other  cblldren,  ao  I 
JOMt  made  th*  lusceatlau 

B.  H.  Turner, 

P.   B. — If  yon  write  or   wire   mt   burrledly 
addraes    Cor    S    weeks    ISSO    Baiquehaona 
I  ani  golni  to  ehansa'  my  room  soon  bat  will 


1870,  $200.  Interest  on  that  to  the  present 
time  would  make  altogether  $060.  That 
would  be  $2,460  that  I  paid  my  wife,  that 
waadueher.  That  left  $1,71S,  I  owe  about 
tlOO  in  small  debta  there  that  I  will  have  to 
pay  out  ol  that,  which  would  leave  $1,0  IS 
now  that  is  oommunity  property  between 
myself  and  my  wife.  According  to  the  laws 
of  Texas  she  would  be  entitled  to  half  of 
it  and  I  half.    I  have  that  much  in  money." 

Explaining  why  he  appropriated  for  hia 
own  and  his  wife'a  benefit  the  proceeds  of 
the  sale,  to  pay  his  alleged  debt,  despit* 
the  conveyance  of  the  farm  previously  made 
by  himself  and  wife  to  the  minor  children, 
Tnmer  declared  that  while  it  was  the  same 
farm,  yet  that  it  had  become  forfeited  to  the 
Btat«,  and  he  had  reacquired  it,  and  re- 
garded It  aa  community  property  belonging 
to  himself  and  his  wife,  although  the  money 
whioh  had  been  originally  used  in  buying 
and  Improving  the  farm  had  oome  from  the 
proceeds  of  the  estate  of  bis  brother,  and 
belonged  to  the  children. 

With  these  tacts  In  mind  we  come  more 
directly  to  consider  the  fraud  alleged  to 
liave  been  committed  by  Tracy  at  the  time 
he  made  the  transfer  of  property  and  tocdc 
the  receipt  of  Thomas  M.  Turner.  The  prin> 
ctpal  ground  upon  which  the  auditor  and 
both  courts  below  rested  their  conclusion 
that  Tracy  had  been  guilty  of  such  fraud 
wna  a  discrepancy  which  it  waa  asanmed  ex- 
iated  between  a  so-called  list  In  Tracj''s  hand- 
writing of  uotea  in  hia  hands,  which  Hat  hadS 
been  found'among  the  effects  of  Silas  H.? 
Turner  at  his  death,  and  the  correctness  of 
which  it  was  concluded  was  acknowledged 
by  Tra«7  to  Thomas  M.  Turner  after  tha 
death  of  Silas  H.  Turner.  In  approaching 
the  question  of  fraud  we  hear  in  mind  the 
rule  that  where  both  courts  below  have  found 
a  particular  atate  of  facta,  we  do  not  dis- 
regard them  except  upon  the  conviction  that 
the  lower  courts  clearly  erred  in  their  oon- 
eeption  of  the  weight  of  the  evidence.  Now, 
coming  to  consider  the  evidence  in  tha  light 
of  this  rule,  we  are  oonstrained  to  the  oon- 
clusion  that  the  premise  upon  which  the 
courts  below  aet«d,  that  is,  the  existence  of 
a  list  of  notes  left  by  Tracy,  is  without  ai^ 
support  in  the  svldanee,  and,  indeed,  resta 
but  upon  a  mere  mistaken  assumption. 

True  it  is  that  an  envelope  was  found 
among  the  papera  of  Silas  H.  Turner  with 
an  Indorsemeut  upon  it  in  the  handwriting 
of  Tracy,  reading  aa  follows;  "Notea  be- 
longing to  8.  H.  Turner,  1866."  True  also 
Is  it  that  two  sheets  of  paper  were  pro- 
duced with  memoranda  of  notes  upon  each  in 
the  liandwriting  of  Tracy.  But  to  assume 
that  these  two  sbeeta  were  one  list  made  by 
Tracy  and  poasessed  aa  one  list  1^  Tumat 
at  the  time  of  hi*  dwtk  is  to  disregard  th* 
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nncontTorerted  fact  tbat  the  tvo  aeparate 
•heeta  did  not  in  and  of  tliemadTCa,  Kt  Umj 
«iIsMd  at  the  death  of  Sllaa  H.  Turner,  nac- 
eeurilf  Import  that  thej  oonvtitnted  a 
•Ingle  document.  To  tre^  them  M  nieh  » 
document  would  obltge  u*  to  disregard  the 
uncontradicted  testlmonj  of  Thomae  M, 
Turner,  that  he  brought  the  two  papen  to- 
gether BO  as  to  caiue  tbem  to  appear  to  be 
«iie  after  the  death  of  Tracy,  that  he  placed 
on  the  flrat  sheet  the  pencil  footing  and  the 
line  above  the  eame  and  on  the  second  the 
carrying  forward  of  the  same  footing,  aa 
bIbo  the  new  footing  and  the  line  above  the 
■ama,  by  which  alone  on  the  face  of  tlie 
^■heete  apparent  unity  waa  produced  between 
atheuL     We  copy  in  the  margin  t  the  two 

•  sheets,  with  the 'additions  which,  as  above 
stated,  were  made  after  the  deatL  of  Silas  U, 
Turner. 

So  far  as  the  face  of  theie  separate  ehaets, 
aa  tliey  stood  at  the  death  of  Silas  H. 
Turner,  indicate,  they  do  not  at  all  exclude 
the  implication  that  the  items  on  the  second 
sheet  were  but  the  statement  of  reinvest' 
ments  made  by  Tracy  of  money  coming  into 
Us  hands  aa  the  result  of  the  payment  to 
him  of  notes  wblcb  were  enumerated  on  the 
first  sheet.  Nor,  on  the  face  of  the  papers, 
does  the  fact  that  an  envelope  waa  produced 
with  the  words  in  the  handwriting  ot  Tra^ 
written  thereon,  "Notes  belonging  to  8.  H. 
Turner,  1B88,  necessarily  give  rise  to  a  con- 
trary deduction.  For  ro»  aoMtst  but  that 
g,  this  envelope  was  marked  hy  Tracy  on  deliv- 
g  ering  to  Silaa  H.  Turner  the  second  sheet,  or, 

•  tliat  when  it  was  marked,  it  contained'the 
flrat  sheet,  exhibiting  the  property  in  the 
hands  of  Tracy  at  the  beginning  of  the  ye&r 
1888.  When  the  course  ot  busineas  between 
the  parties  as  stated  by  Tracy  In  the  mem- 
orandum addreased  to  his  axeeutors  )s  re- 
called, the  greatar  probability  is  not  imly 
that  the  two  sheets  were  not  recaiTad  ly 
Silaa  H.  Turner  at  one  Ume,  but  that  the 
Mcond  aheet  waa  a  mere  memorandum  of  in- 
vestments of  items  statad  on  the  first  sheet 
The  mode  of  dealing,  as  stated  by  Tra^, 
was  this;  He  kept  the  nc 


Turner  In  an  envelopa.  Parlodioally  ha  would 
send  a  general  statement  to  Turner,  and 
when  sufficient  money  was  in  his  (Tracy's) 
hands,  arising  from  aceumulaUons  of  In- 
terest or  payment  ot  a  note,  he  would  rein- 
vest, and  send  or  give  Turner  a  memorandum 
of  the  new  Investment.  Now,  the  condition 
of  the  first  sheet  justifies  the  preeumptlon 
that  it  related  to  a  general  statement  of 
the  invaetmmta  In  the  hands  of  Tracy  at 
the  end  of  the  year  1887.  The  notes  on  this 
sheet,  although  grouped  In  disregard  of 
chronolc^cal  order,  include  notes  dated  from 
18T6  to  and  including  1887.  On  the  other 
hand,  the  second  sheet  Is  but  an  enumeratioa 
of  three  notes  executed  In  1888,  the  laat 
dated  on  Mardi  12.  This  second  sheet  in  ao 
way  corresponded,  therefore,  to  a  genaral 
statamoit  between  the  parties,  but  is  axaetly 
responsive  to  the  conceptton  ot  a  memoraa* 
dum  of  reinveetments  made  in  accordanea 
with  the  custom  described  by  Tracy.  And, 
by  comparison  of  some  of  the  items  on  the 
separata  sheate,  cogency  Is  added  to  the  ra^ 
sonable  presumption  that  the  second  and 
separate  sheet  was  but  a  statement  of  rdn- 
vestmenta  made  after  January  1,  1888. 
Thus,  on  the  first  sheet  Is  the  following 
item:  "Dec.  30,  '85.  John  L.  Carusi,  I3S0." 
Now  If  this  note  matured  on  December  S1^ 
1887,  and  was  paid  shortly  after  its  matori* 
fy,  Tra^,  asirly  in  January,  1888,  wouU 
have  had  that  amount  for  reinvestment. 
Looking  at  the  second  sheet  we  find  upon  it 
an  item  showing  an  investment  ot  preds^f 
the  amount  of  the  principal  of  the  Carnal 
note,  aa  follows:  "Jan.  £7,  1888.  A.  V.^ 
Nixon  (3)  1350.00."  J 

'At  Turner  and  Traof  met  In  Washingtoa* 
on  April  30,  1888,  and  In  view  of  the  ren- 
sonable  probability  that  Turner  must  havs 
been  in  poaseesion  of  prior  general  etat^ 
ments  ot  the  investments  made  by  trmtlf, 
the  inferenoe  is  persuasive  that  tha  nta^ 
orandum  embraced  on  the  seoood  sheet  may 
have  been  dellvared  by  Tracy  to  Turner  at 
that  Ume. 

It  is  insisted  tiiat  as  Thomas  M.  Turner 
teaUfied  that  he  exhibiUd   the  two   sheeu 
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tB.  B.  Turner. 

<W.  Z.  Partelle)  paid  10,000  « 

Boaan  W.  UcNamea  1,700  o 

Edwin  F.  Jonea. ...  1,000  0 

J.   H.   Bellldte 800  a 

John   B.   TarloT....  1,000  0 

Jotm    B.    Tarlor. . . .  1,000  0 
Flora  y.  Andrewi  (2)  1,000  0 

Jennie  J.  West 8,400  0 

Caroline    IsdeU    (I)  l.SSfi  i 


Ells.  T.   Lee 000  0 

UsiT  '.  Lewie  (S)  1,!00  0 
John  L.  Camit....  l.SCO  0 
JqUqs  Betawold  (4)  3,200  a 
tBOO  « 


Oct.       80,  '89.  John   B.    Avery    (4) 
Oct        2,  '88.  TbODiaa    B.     Benton 

(IB)     

June        1,  -BO.  a.  H.  U  Fetra.... 
April     18,     '87.  L.     A.    Qrent. ... 
Aqs.      20,  'SB.  D.  B.   Ores 

800  0* 

1300  •• 

1,086  M 
.      SOOM 
LBOOOa 

(Footlni  In   lead  pencil) 

Bacond   Sheet. 
1888.  Am't  fei'd  (In  lead  pencil) . 

84418  U 

.34.122  M 

Jan.       27.  A.  H.  Ntam  (») 

Itareh  U,  IX  B.  GmC 

1,800  08 
1.000  8* 
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u  one  paper  to  Tracj,  and  tbat  Tracy  told 
htm  that  he  had  all  of  the  iiot«H  described 
on  both  of  the  thteta  In  hia  poasMBion  and 
that  they  were  "as  good  u  gold,"  there- 
fore the  abeeta  vers  proven  to  be  one,  and 
the  liabilltj  of  the  «tate  of  Tracy  to  ac- 
count on  Utat  hypothesis  wms  eatabllBhcd. 
But,  in  view  of  the  state  of  the  uncoatro- 
verted  proof  which  we  have  preriously  no- 
ticed eonceming  Turner  and  hie  acta  of 
omission  and  eommfsBion,  we  are  oon- 
strained  to  the  conclusion  that  he  has  so 
dlicredited  himself  a*  to  make  It  Impossi- 
ble for  us  to  accept  Ms  nncorroborated 
atatementa  aa  establishing  the  alleged  fraud 
and  dishonesty  ol  Traoy;  although,  in 
reaching  this  eondusion,  we  do  not  exclude 
the  posaibili^  that  Turner  may  have  har- 
bored a  Buapfclon  that  Tracy  had  not  fully 
aocount«d,  aad  coniniuaieat«d  hia  suspidona 
to  othera.  And  eren  putting  out  of 
view  the  acts  of  commission  and  oraisalon 
flf  Turner  and  the  oonseqnent  inability  to 
rely  upon  hia  testimony  as- to  the  commie- 
aion  by  Tracy  of  the  aUeged  fraud,  the  nn- 
«rplalned  (allure  of  the  oomplalnanta  to 
make  certain  proof,  and  the  proof  as  made, 
dearly  demonstrat*  that  Trai?  oould  not 
hare  been  guilty  of  the  fraud  charged 
■gainst  him,  and  we,  under  separate  head- 
ings, state  our  reasons  for  this  candnslon. 
1.  The  Interview  between  Tra<7  and  Tur- 
ner, at  which  the  alleged  admission  1^ 
Tra^  waa  made  concerning  the  list  and  bis 
possesaion  of  all  the  notea  tiiown  on  the 
two  sheets,  was  the  one  had  a  week  after 
the  death  of  Silas  H.  Turner,  at  which 
Thomas  M.  Turner  testiOes  that  Mr.  Hun- 
Mton,  hU  counsel,  was  present  and  heard  the 
•  alleged  statement  made  by  Tracy.  Yet'the 
teetimony  of  Mr.  Hunton  waa  not  taken. 
Besides,  the  bill  contained  an  ezpreae  aver- 
ment that  the  land  records  of  the  District 
of  Columbia  established  that  the  notes  em- 
braced on  the  first  sheet  which  were  omitted 
from  the  recdpt  signed  by  Turner  bad  been 
piid  after  the  death  of  Silas  H.  Turner,  but 
BO  proof  on  that  subject  was  offered.  On 
the  oontrary,  it  was  stipulated,  on  the  tak- 
ing of  evidence,  tliat  five  of  the  notes  which 
wsre  on  tlie  first  sheet  had  been  paid  and 
the  releasee  of  trust  executed  after  March 
12,  I68S,  the  date  of  the  oldest  executed 
note  shown  on  the  second  sheet  of  the  list, 
and  before  <Jie  death  ol  Silaa  H.  Turner,  a 
fact  which  clearly  rebnta  the  presumption 
that  Tra^  oould  have  admitted  to  Turner 
VB  September  26,  1S88,  that  he  poasened 
Bot«s  which  were  good  as  gold,  although 
tbej  were  not  then  in  ezlstcnc*. 

S.  The  f ace  of  tlw  nedpt  UmU  (whidi 


Is  oopied  in  the  margin]!  considered  inS 
the  light  of  the  uncontroverted  facta*wUcb? 
we  have  stated,  and  other  dreumataucea  to 
which  we  shall  advert,  we  think  equally 
rebut  the  atatementi  of  Turner  as  to  the 
alleged  admissions  of  Tracy.  It  will  be 
observed  that  the  aggrt^te  of  both  sheets 
of  the  so-called  list  waa  128,972.10.  The 
notes  embraced  upon  the  receipt  given  by 
Turner  aggregated  t22,802.C0,— a  differ* 
ence  between  the  two  footings  of  (6,169.60. 
Now,  admitting  that  the  two  items  of  cash 
payments  figuring  in  the  receipt,  amount- 
ing to  9770.89,  may  he  treated  aa  interest^ 
besides  tbe  notes,  the  recdpt  of  Turner 
specified  an  investment  of  91,800  In  the 
Maryland  avmue  lots,  for  which  at  the  time 
Tracy  ddivered  to  Turner  the  certiScat«  to 
which  we  nave  referred  in  stating  the  un- 

tPnll  List  <tt  Notes  and  Caau  In  the  Bands  et 
PbUIp  A.  Tiacj,  Bclonxlnc  to  S.  H.  Tomer, 
Deceased,  Nov.  80,  '8& 
Data  of  notea. 
Uar.  SS.  'St.  Two  notes  of  John  B. 

Tarlcr   tor   (1,000  each 9,000 

Uar  IB.   '86.  Two  notes  of  Jollne 

Behwold,  $Boa  each MO 

llaj   IB,   '86.  Two  DoUa  ot  loltns 

Rabwold,  »S0O 1,600 

April  IB,  'ST.  Oos  note  ol  I<aalsa  A. 

QrsDt    800 

March  12,  '80.  Ona  note  of  Dlller  B. 

Oroff    1.B00 

Uareh  12.  '88.  One  note  of  DUIer  B. 


1,000 


Dee.  10,  '66.  Two  notes  ot  Bllia  U. 

Le«^  fooo  each i.xw 

June  13,  '66.  Ona  note  of  Both  A 

Moore    82S 

Jan'r  19,  '81.  One  note  of  Bdwln  f. 

Jones    1,000 

Feb.  18.  '88.  On*  note  of  Cbarlea  W. 

Baldwin    3,B00 

Jan'r  SI.  '88.  Three  notes  ot  Aibsn 

H.  Ntion,  «460  each L8D0 

Jnly  12,  '81.  Two  notea  of  Flora  V. 

Andrews,  «800  eaeb 1,000 

Oct.  SO,  '86.  Three  notes  ot  John  B. 

Aver.    *200    each 600 

Od    S2,    '86.    BeTcnteen    notes    ot 

Tbomas  H.  Beoton,  f  120  each. .        3,0M 
Ant.  20,  '88.  One  not*  ot  rrank  W. 

Palie   8,000 

Oct.   IT.  '88.  Three  notea  ot  J.   L. 

Burns,  6402.50  each l,3ST.m 

Nov.  6,  '68.  One  note  of  B.  T.  Jarvl*  2D0 

Nov.    IS.    '88.   Two   notes   ot   C.    B. 

McSwen  (600  each) 1,900 

Nov.  10.  '88.  Two  Iota  on  Md.  Av*. 

N.     B. 1,800 

Sept.   28.   Cash,  T.   U.   T. 489.3S 

"    Cash,  T.  M.  T.  tn  toU....  887.64 


(In'al 


600 


oy  Google 


M  SUPBXMX  CaUBX  REFORTEB. 


Motrorcrtcd  beta,  and  wUdi  Turner  tnmad 
«<«r  hii  ■on  Erie.  Dednetaug  thii  tl300, 
whieli  Ti»ej  admitUd  he  owed,  left  oalf  a 
dlffaioiM  of  f44SV-B0.  How,  mider  Uiia 
flondiUoa  af  tUi^  it  eonld  be  found  tlut 
Xnuj  fAttfiu^  ^  ^na  approprisUng  for  hie 
own  btneAt  mon  than  96,000  w«  ckunot  otm- 
«aln,  ilnee  on  the  fus  «f  tite  tmnaMtion, 
under  the  mott  fa-voraUe  riaw  of  Uie  tee- 
timoDT  for  the  eompUintuita,  Tru^  wu 
pM^ng  orar  or  a^nowledgiDg  hii  liAbili^ 
for  eTerythuig  bnt  ibont  14,000  of  notes.  And 
jet  more  iwvedlble  do»  the  theory  of  a 
fnutdnlvit  retention  of  over  90,000  by  Tra^ 
beoome  whan  it  la  oonaidered  that  Tracy  per- 
mitted Tnmo'  to  retain  what  would  have 
been  concluaiTe  eridence  of  liia  fraud  if  the 
theoiy  of  the  prerioos  admiaaioiu  of  Tracy 
Be  to  one  llat  and  it*  oorrecbuu,  propound- 
ed by  the  oomplainanti  and  found  by 
N  the  oourta  below,  wve  true.  If  Traoy  waa 
r  lnfaiDouB>aiough  to  ooneeive  the  apcdiation 
whioh  la  charged  to  have  been  conunitted 
by  him,  it  would  be  certainly  fair  enough 
to  preiunte  that  fae  would  have  exereiaed 
reaaonable  precautiona  to  destroy  the  eri' 
dance  of  hie  wrongdoing. 

Uoreorer,  a  eompariaon  of  the  receipt 
with  the  two  aheeta  supporte  the  aanviction 
that  the  Mcond  aheet  waa  but  a  statameut 
of  TdnveBtmcDta,  and  therefore  that  it  waa 
]inpouible  that  Tracy  should  have  admitted 
that  he  waa  In  fact  stealing  from  or  denying 
hia  liability  to  the  estate  of  hia  dead  friend 
in  respect  to  tb«  sum  which  he  was  either 
aetoally  paying  over  or  admitting  hia  re- 
apooiibility  for.  Now,  the  receipt  nnbraeed 
all  of  the  notea  mentioned  on  the  second 
•beet,  aggregating  $136  0-  It  embraoed  cer- 
tain notes  found  on  the  flrst  sheet,  aggregat- 
ing $11,600.  The  receipt  also  embraced 
notea  not  appearing  on  the  first  sheet, — 
In  otiier  words,  replacing  those  omitted 
(and  included  the  Maryland  avenue  lota),— 
likdicating  by  their  datea  that  they  were 
aequlred  after  the  date  of  the  laat  invest- 
ment appearing  on  the  second  aheet  of  the 
Ust,  ins.,  March  18,  18S8,  and  after  April 
SO,  1S8S,  when  Silaa  Turner  was  in  the 
oflSce  of  Tracy  and  made  bis  will.  Tliefle 
last  items  aggregated  t8,lG2.60.  The  total 
of  the  Tarioua  items  footed  up  $24,002.60. 
Now,  this  aum  waa  slightly  in  excess  of  the 
Dates  shown  on  the  first  of  the  two  aheeta  ol 
the  so-called  list,  going  to  demonatrate  that 
the  settlement  between  the  parties  waa  based 
not  upon  any  deduction  of  an  impoaaibla 
•nm  of  $0,000,  but  upon  the  fact  that  the 
Moond  aheet  represented  reinvestmenta  of 
Items  appearing  on  the  first  sheet.  And 
the  oogenic  of  this  eonelusion  bscomea  maui- 
feat  whsD  It  is  oonaidered  that  there  is  not 
an  iota  of  aridsnee  tonding  t«  show  where 
Trai?  eould  han  gotten  tlie  money  to  invest 


in  the  notes  which  he  tamed  or 
after  llareh  It,  1SS8  ,Bnla«  U  waa  from  eol- 
leetions  of  the  notes  appearing  oa  the  first 
sheet  of  the  so-called  list,  wbid,  in  eonae- 
qoenoe  of  tbeir  paymoit,  wwe  reprasaatel 
in  tha  receipt  by  the  new  inreatmenta. 

S.  That,  at  the  time  the  receipt  wM«i 
gfren,  there  was  srane'eonTersatiou  on  tka? 
Bubject  of  a  probable  ehaige  by  Tra^y  for 
hia  serriees  rendered  to  bilaa  H.  Turner,  w« 
tlilnk  persnaaively  appears.  In  May,  1892, 
after  tlte  refoaal  of  "nimer  to  qualify  aa 
adminiatrator  of  tbe  eetatc^  and  the  refusal 
of  Tracy  to  turn  over  the  proceeda  of  Um 
Maryland  arenne  lota  t«  Turner  unless  ha 
did  quali^,  Tnef  wrote  Tomer  a  letter, 
which  is  copied  in  the  margiiLt 

It  is  tme  that  Turner,  in  produdng  tbs 
letter,  wldlat  adcnowledgiiig  Ita  reonpt,  d»- 
elarad  that  it  waa  the  first  he  had  ever 
beard  of  ai^  each  charge  or  intention  t» 
charge;  but  Turner  in  no  way  intimates 
that  he  took  issue  with  Tracy,  by  letter  or 
otherwise,  coneeniing  the  right  of  Tra^  to 
make  the  cdiaTge, — a  line  of  conduct  wholly 
inexplicable  if  Uie  theory  of  a  fraudulait 
retention  by  Tra^  of  $6,000  had  foundati<m 
In  fact.  Having  regard  to  the  context  of 
Tracy's  letter,  we  consider  it  aa  implying  aa 
intention  to  deduct,  for  the  benefit  of  tlio 
sister  of  Silaa  H.  Turner,  the  sum  of  tha 
charge  whioh  Tracy  bad  made  or  then  pit^ 
posed  to  make,  from  the  proceeda  of  the  is- 
vestment  remaining  in  his  hands.     And,  wv 


tPostofflca  Department,  00««  of  tbe  Elrat  A» 
tlstant  PoatmasteF  General. 

WaahlnstoD,  Mar  T.  *0& 
Dear  Tamer: 

I  wrote  roD  some  time  aco,  bat  have  not 
received  any  nply  to  m;  letter.  I  was  In 
Phils,  a  short  time  ar>,  and  called  to  see  tUf, 
tint  waa  told  he  bad  left  there,  and  sone  to 
Balta.  Tlie  Interest  on  the  t2.«00.  In  mj  bands 
has  Dot  jet  been  paid  tluash  I  expect  It 
soon.  It  Is  Invested  In  Kood  paper  and  la 
drawlnf  8  per  cent  though  after  the  present 
notes  ere  paid  I  do  not  thlitk  I  can  let  over 
9  per  cent  for  It. 

Aa  I  am  now  all  alone  In  the  world  and  have 

not  much  nse  tor  mneh  money  I  have  thoufbt 

something  ot  transferriua  to  Ulss  Henrietta  a 

part    or    perhaps    all    of    the    comminlon    t 

cliarged  on  foar  brother's  estate  (8  per  cent) 

u  she  waa  left  out  of  tbe  will,  and  la  poor  as 

npdentand  It,  and  gettlns  along  In  rears. 

If  jroa  will  confer  with  her  apon  tbe  subject 

and  ask  her  to  write  to  m^  1  think  the  anange- 

it  can  be  arranged. 

nila   amonnt    of    tof   eharfs   for   attending 
the  baslnaaa   (or   16  years    (|1S0  a  year) 
win  stand. 

I  would  like  to  bear  how  your  wheat  turned 
ontT  How  nueh  OUt  yoQ  make  and  how  much 
did  yon  get  for  It. 

Tonra,  tmly,  Ac, 

PhUlp  A  Tracy. 
P.  E^-I  have  not  been  waU  dace  the  death  <l 
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•  mftT  nttMric,  in  pudiv,  tlwt  thei*  U  proof 
t^'^iyg  to  >how  thftt  Tact  subABquBiitly 
]]U4to  rtmitt&QOfls  to  tK*  um\az  in  auMtdon* 
4.  Aa  we  iMVM  said  in  ttating  the  un- 
controverted  faote,  Tumo'  eame  Irom  Louie- 
iaas  to  the  houee  ol  Mxe.  Boet,  where 
brother  Sil*s  wu  Ijing  djugerousif 
about  a  month  and  a  half  before  the  death 
of  Silae.  The  proof  leave*  no  doubt  that 
whilet  theie  he  trequeatlf  met  hie  niece, 
UrB.  Biut,  and  other  Virginia  relativM, 
and  had  ample  occaaion  to  be  aware  of  their 
frame  of  mind.  There  ie  no  proof  whaterer 
alMwing  that  Trac^,  whoee  home  woe  in 
WaBhiiigt<»i,  had  any  oonnection  whatever 
with  tbe  Virginia  relativM  of  Silas  Turner, 
or  waa  in  a  poeition  to  form  an  opinion  oon- 
eerning  the  probable  oonduot  of  thoae  rela- 
Uvea  aa  to  a  eonleet  of  tbe  will  of  Silae 
Turner.  And  yet  Tomer  swean  that  Mie  of 
the  prinelpal  eauaea  of  his  yidding  to  the 
fraud  of  Tracy  waa  the  danger  which  Traoy 
peieuaded  Turner  would  arlee  in  oonae- 
quBDoe  of  the  porpoae  of  the  Virginia  ni- 
ativee  to  oonteat  the  wilL       Further,  al- 


Beptember  £8,  1888,  the  eatUanoit  between 
Turner  and  Tra<7  waa  not  had  until  more 
than  two  months  thereafter,  viM.,  November 
SO,  1888.  Kow  the  only  explanaUon  Turner 
gives  for  this  delay  is  that  Trat^  told  him 
at  the  Interview  on  September  28,  18S8,  tiiat 
ka  waa  about  to  absent  himself  on  a  two 
weeks'  leeva,  and  upon  his  retoni  would  in- 
form Turner,  and  they  would  have  a  set- 
tlement, — a  reason  wholly  inadequate  to  ex- 
plain the  long  delay  between  that  and  the 
next  meeting.  Tluit  Tracy  expected  to 
make  a  settloimt,  and  deairad  to  keep  in 
in  touch  with  Turner,  ia  shown  by  a  let- 
ter written  to  Turner  cm  October  10,  1888, 
from  Old  Point  Comfort,  adviaing  Turner 
erf  bis  (Tracy's)  whereiJMnts.  Several  of 
the  Virginia  relatives  who  were  in  con- 
tact with  Turner  during  the  coosidarabld 
Interval  whioh  elapsed  between  the  first 
visit  of  Turner  to  Tracy  and  tbe  final  set- 
tlement teatified  to  statements  mode  in  their 
prasenee  by  Turner,  that  ha  was  awaiting 
^the  necessary  papen  Irom  Louisiana  show- 
Ring  bis  authority  to  repreeent  his  children, 
•'and  tbst  just  before  Tumer'went  to  Wash- 
ington to  make  the  settlement  vrith  Tra«T, 
Turner  atated  to  them  that  he  bad  the  re- 
quired autbori^.  This  shows  ttiat  the  mat- 
ter of  Tumer'a  right  to  represent  bis  chil- 
dren waa,  in  all  probability,  tbe  cause  of  the 
long  delay  in  maVi"g  the  aettlemmt,  and  is 
eorroboTtkted  by  a  passage  contained  in  a  let- 
ter written  by  Turner  to  his  daughter  Wil- 
mer,  in  18B9,  in  which  otHumunlcatioa,  re- 
ferrtng  to  the  oceurrenoea  at  tbe  flnat  Mt- 
tlammit  with  Tracy,  Tnmv  Mtit 


Tra«7  then  informed  me  that,  aa  my 
brother  owed  no  debta,  there  wm  no  use  to 
have  an  admlniatratjon;  that  he  would  not 
qnali^  aa  executor  of  the  will,  and  that  I 
need  not  delay  to  be  appointed  guardiaa 
for  my  ehlldronj  that  he  would  turn  the 
notes  over  to  me,  and  I  oould  place  them  In 
bank,  to  be  collected  as  they  matured." 

True  it  is  that  Turner  testified  that  the 
words  which  he  afflxed  to  his  name  in  sign- 
ing the  receipt,  describing  hie  representative 
oapadty,  vifl.,  "Natural  tutor  and  agent  tor 
my  minor  children,"  were  dictated  by  Tracy, 
but,  in  view  of  the  probable  Ignoranoe  of 
Tracy  of  the  Louiaiima  law,  and  tbe  ezp^ 
rience  and  familiarity  which  Turner  poa- 
aeesed  on  that  subject,  the  atatMnent  ean- 
not  be  accepted  as  true. 

Conaidariiig  all  tbe  erideaee,  our  oondu* 
sion  is  that  the  proof  not  only  completely 
fails  to  aatablish  the  oommisslon  of  fraud 
or  wrong  by  Traoy,  but  that,  on  the  omt- 
trary,  it  clearly  ahowa  honea^  and  fair 
dealing  on  his  part.  Indeed,  so  far  as  eim- 
eerus  the  transfer  of  properfy  made  to 
numma  M.  Turner  withoat  provoking  an 
administration  either  in  Virginia  or  in  the 
District  of  Cdumbia,  whatever  may  be  ito 
legal  ooiwegnewce^  whioh  we  ehall  hereaf  tar 
consider,  wa  think  the  dear  preponderanee 
of  the  proof  givca  rise  to  the  infereoee 
that  that  paymait  was  made  without  ad- 
mlnistoation  beoauae  of  Tra^a  knowledge 
that  there  were  no  debts,  and  beoauae  of  the 
repreaentations  made  by  Turner  that  he  waa 
entitled,  under  the  law  of  T^"'«''"°i  to  re- 
eelve  tiie  transfer  on  bdialf  of  his  minor 
ohildiena  and  that.  If  it  wer«  not  made  to 
him  withont  legal  proceedings,  there  would  n 
be  mncth  nuneceaaaiy  ezpanae  Tcaulting*!  ram  ? 
a  eontast,  and  thus  the  pnrpoae  of  tiw  testa- 
tor towards  the  benefleiariea  of  Us  will 
would  be  in  part  fmatrated. 

Thie  brings  us  to  eonsidar  the  propoaltion 
of  law  whether  the  payment  bj  Traoy  to 
Thomas  M.  Turner,  aa  tlte  r^reaentotive  of 
his  children,  was  adequate  to  prevent  the 
eatato  of  Traoy  from  being  compelled  to  pa^ 
a  seeond  time. 

It  ii  undoubted  that  at  the  time  of  Silas 
H,  Turner's  death  the  ohjldren,  who  were 
the  baneflciariee  under  his  will,  were  mincvs, 
and  were  domiciled  wit>h  their  father  and 
mother,  who  were  both  olive  and  residing 
in  the  stato  of  Louisiana.  It  Is  at  onee 
conceded  that,  under  the  law  of  Loniaiona,  a 
father  or  mothn  entitled  to  qualify  as  nat- 
ural tutor  (guardian)  must  be  reocgnised 
by  a  oourt,  and,  aa  a  condition  precedent 
to  such  recognition,  must  have  eomplied 
with  the  requirements  of  the  law.  Under 
tbe  law  of  Louisiana  sudi  preeedant  re- 
quirementa  are  the  taking  of  the  Invenfanj, 
the  reeording  o<  aa  abatrait  thareof.  Bad  ma 
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okU  of  offiee,  Ai  It  b  cstablUlud  that 
nionuB  H.  Turner  performed  nono  of  these 
laqnireniaiita  uid  was  nerer  recognized  by 
%  court  as  tha  natural  tutor  of  his  ohildreu, 
it  U  insisted  that  be  was  wholly  without 
power  to  represent  them  or  to  receiTe  the  be- 
qvesta  mode  to  them  by  the  will  of  Silaa  H. 
Turner.  Bat  the  proposition  is  inapposite 
and  Is  based  upon  a  mlsoonception  of  the 
law  of  Louisiana,  resulting  from  the  as- 
nunptlon  that,  under  that  law,  the  rules 
governing  the  qualification  and  appointment 
of  natural  tutors  aft«r  the  death  of  one  of 
the  spouses  applies  to  the  ease  of  a  father, 
during  marriBge,  representing  and  acting  for 
and  on  behalf  of  his  minor  children. 

In  the  CItII  Code  of  Louisiana  of  I8T0, 
title  7,  chapter  6,  treating  of  father  and 
ohild,  it  is  provided  as  follows : 

"Art.  221.  Tha  father  ia,  during  the  mar- 
riage, administrator  of  Uie  estate  of  his 
minor  children. 


he  Is  not  entitled  to  hj  law,  and  for  the 
^propertr  only  of  the  estates,  the  usufruct  of 
N  which  the  law  givcB  him. 
m     '"This  administration  ceases  at  the  time  of 

the  majority  or  emancipation  of  the  ohll- 

AnA  in  the  sama  title  and  dtapt«r  It  is 
farther  provided  i 

"Art.  223.  Fathers  and  mothers  shall 
have,  during  marriage,  the  enjoyment  of  the 
tttate  of  their  children  mitil  their  majority 
or  emandpation." 

Moreover,  in  the  same  ehapter,  it  i*  also 
provided: 

"Art.  226.  This  usufruct  shall  not  extend 
to  any  estate  which  the  children  may  acquire 
t^  their  own  labor  and  industry,  nor  to  si  ' 
estate  as  is  given  or  left  them  under  the 
press  condition  that  the  father  and  mother 
shall  not  enjoy  such  usufruct," 

Theee  provieions  of  the  Code  of  1870  have 
obtained  in  that  state  from  an  early  date. 
The  fint  of  them  was  ia  the  Code  of  182fi, 
as  article  207,  under  the  title  treating  of 
minors  and  tiietr  tutorship,  and  under  the 
some  title  the  provision  was  contained  In  the 
Code  of  1B08,  in  I  2  of  chapter  8,  article  5. 
And,  as  the  inevitable  result  of  these  pro- 
Tlslons  of  the  Code,  it  has  long  been  settlea 
in  Louisiana  that  the  plenary  power  of  tne 
father  as  administrator,  during  marriage, 
of  the  estate  of  his  minor  children,  born  of 
the  marriage,  was  wholly  distinct  from 
tutorship,  did  not  depend  upon  previous 
judicial  recognition,  anil  was  not  subjected 
to  the  precedent  requirements  essential  to 
give  rise  to  tutorship.  In  OUvelaml  v. 
Bproicl  (1846)  1£  Rob.  (La.)  172,  the  court 
•^d    (p.  173)1 

"Now,  it  ts  well  known,  that 


ezlats,  during  Um  marriage  over  the  AH- 
dren  issued  from  it,  but  that  a  child  remains 
under  tha  authority  of  his  father  and  moui- 
er  until  bis  majority  or  emoncipatian. 
Civil  Code,  art  234.  The  father  ia,  during 
the  marriage,  administrator  of  the  estate  of 
his  minor  children;  he  is  acoountahle  both 
for  the  property  and  revuiuea  of  the  estataa, 
the  use  of  which  he  Is  not  entitled  to  by  law, 
and  for  the  property  only  of  the  estates,  the 
usufruct  of  which  the  law  givea  him;  and^ 
such  administration  ceases  at  the  time  ofM 
irity  or  emancipation  of  the>diil-* 
dren.  Art.  267.  The  natural  tutorship  on^ 
takes  place  after  the  dissolution  of  the  mar- 
riage, by  the  death  of  either  of  the  spousea, 
and  belongs  of  right  to  the  sarviving  one. 
Art  208.  ThuB  It  Is  clear  that  the  legal 
I  resulting  from  the  tutorship  ia 
not  applicable  to  the  administration  of  Qm 
minor's  property,  given  by  law  to  the  father, 
during  the  marriage.  He  is  not  a  tutort 
his  duties  and  reBponsibilities  are  Twy  dif- 
ferent; and  the  law  does  not  appear  to  hav» 
intended  that,  while  the  minor's  estat«  re- 
mains under  his  taUier's  administration 
during  the  marriage,  his  child  should  have 
a  legal  mortgage  upon  his  father's  property, 
as  a  security  for  the  said  administration.' 
As  a  result.  It  was  CEpraasIy  dedded  that 
neither  the  legal  mort^ige  reanlting  from 
tutorship  nor  the  security  generally  required 
by  law  from  usufructuaries  were  applioobte 
to  a  fatho-  as  administrator  of  the  estate* 
of  his  minor  children  during  the  marriage. 
Our  attention  has  not  been  called  to,  nor  hav* 
we  been  ^le  to  find,  any  dedaion  of  tha 
supreme  court  of  Louisiana  modifying  is 
the  slightest  d^^ree  tha  principles  tiina  ob- 
nounced.  On  the  contrary,  in  Oattt  ▼.  Be*- 
froo  { 185S)  7  1*.  Ann.  669,  whilst  the  aub- 
jeet  was  not  directly  at  issue,  the  court  i> 
its  opinion  assumed  the  law  of  Louisiana 
concerning  the  power  of  the  father  in  a4f 
ministering  the  estates  of  his  minor  childrea, 
aa  previously  stated,  to  be  elementary. 

It  is  certain  that  the  article  relating  ta 
the  power  of  the  father  to  administer  during 
marriage,  which  waa  originally  enacted  in 
the  Code  of  1808,  waa  drawn  from  ihe  Code 
Napoleon.  We  say  this  is  certain,  beeaos* 
not  only  did  the  article  as  enacted  in  the 
Codes  of  180B  and  1826  exist  in  the  Cods 
Napoleon  In  absolutely  identical  words,  but 
it  was  also  in  that  code  placed,  as  it  was  in 
the  two  earlier  Louisiana  codes,  under  tiw 
heading  of  minors  and  their  tutoiahip. 
Code  Napoleon,  art  389. 

The  fact  that  the  provision  should  nMire^ 
properly  have  been  claased  under  the  ohapteiN 
of  the  Code  treating  of  paternal  •authority* 
has  been  recognised   in  France.    In   earn- 
menting  upon  this  subject  Demolomba  i^ 
.  (vol.  0,  No.  409)  t 
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It  U  vrldent  tlwt  tbla  artlole  a.ppro- 
prlatelf  belong!  to  tha  title  traating  of 
|«t«nwl  power,  beoanss,  during  the  tatx- 
rlage,  tutoraliip  doe*  not  exist  It  U  alone 
in  Tirtne  of  the  paterul  pomr  thst  the 
bttber  [or  the  mother,  in  the  caM  of  the 
father'a  Inc&pBdty)  ia  charged  wiUi  the  ad- 
ministration of  Uia  goods  Monging  t«  Uj 
minor  children." 

The  same  eommentator  thus  expounds  the 
spirit  of  tha  article  (ibid.  No.  41B)  i 

'n>uring  th«  mairiige,  the  father  and  the 
mother  are  preaant  and  eo^peratjng  with 
«ad  other,  eonaolting  with  eadi  other, 
■uperrising,  as  it  wars,  ea^  other  with 
that  Inatinctiva  t«idemeBa  which  ia  the 
nanlt  of  liieir  relation  to  their  offspring. 
This  the  law  aasomea  to  be  an  as- 
sured and  oertaJa  security  for  ^e  chil- 
dren, founded,  at  the  same  time,  upon  both 
paternal  and  conjugal  affection,  of  which 
Ue  ahildren  are  the  pledge,  and  of  whloti 
th^  are  the  most  pot«nt  links  for  the  pe>- 
petuation  of  the  union.  .  ,  ,  Let  us  add 
that  the  otMiSicta  between  interests  of  the 
children  and  those  of  the  parent  which  oft«n 
arise  from  Hm  death  of  one  of  the  parents 
do  not  osnallj  eoist  whilst  both  the  parents 
■re  alive.  Theae  are  the  tamilj  eonsldera- 
tions  upon  which  the  article  i*  fonnded, 
and  tradition  plainly  oonflrms  them.  Thus, 
in  OUT  ancient  jurisprudence  the  distinction 
between  the  legal  administration  of  a  father 
and  tutorship  was  well  established.  The 
first  restad  upon  an  agency  created  hy  law 
alone,  based  uposl  the  eonfidence  which  the 
law  reposed  in  paternal  affection,  fnnn 
which  It  resnltad  that  the  powers  of  admin- 
istration giren  to  the  father  were  hroader 
and  more  eomprehensive  than  those  which 
the  law  conferred  upon  a  tutor.  Comp.  Mer- 
lin, Rep,  VII.,  V*  L^time  administration; 
Coquille,  snr  I'art  C,  de  la  Contnme  de 
NiT«mais, — de  Laurtftre  sor  Loisel,  Inat. 
Cont.  livra  1,  tltre  IV.,  r^le  1." 

And  when  the  genesis  of  the  raactment 
which  psesed  from  the  Napoleon  Code  into 
^the   codes   of   Lonisiana  Is   considered, 
M  accuracy    of  the  observations   of  the   i 
■  mentator  Jnst  dted'ls  made  clear.    In  the 
draft  of  the  Napoleon  Code  which  was  first 
submitted,  the  provision  subsequently  eon- 
tained  in  article  389  of  that  eode  was  not 
found.    The  enactment  of  the  article  Into 
tiie  Code  was  the  result  of  a  recommenda- 
tion   by    the    Trilnmat,    its    report    on    the 
subject   expressly    saying    (Loeri,   Legislat. 
CiT.  t.  VII.,  p.  215): 

•^e  think  that  tiie  first  arUele  of  the 
chapter  should  express  in  praelae  tamu 
what,  during  the  marriage,  should  ba  the 
authority  of  the  HXbn  over  the  personal 
goods  of  his  minor  diUdren.  .  .  .  Ksrer 
ly  lo  tUs  timaliM  It  basB  auetad  that 


father  should  be  ubUged  to  qualify  as  tha 
tutor  of  his  children  before  the  dissolution 
of  th«  marriage.  If,  while  the  marriaga 
exists,  the  law  did  not  make  a  distinction 
between  the  father  and  mother  and  a  tutor, 
in  the  proper  sense  of  the  word,  it  would 
follow  that  tha  father  would  be,  sa  to  the 
personal  goods  of  his  minor  ehUdren,  sub- 
jected during  marriage  to  all  the  condition* 
and  burdens  which  the  law  imposes  upon  a 
tutor.  The  father  would  then  be,  as  to  hla 
minor  ahildren,  under  the  supmrision  at 
an  under  tutor,  would  depend  upon  the  ad- 
viee  of  a  family  meeting,  etc.,  ate,  all  of 
which  would  be  repugnant  to  the  socepted 
ooncBptiona  of  paternal  authority.  It  seems 
fitting  that  up  to  the  dissolution  at  mar- 
riage the  only  title  which  the  father  should 
have  is  Uiat  of  administrator,  and  it  is  Va 
this  reason  that  wa  recommend  the  adoption 
of  the  arUele." 

And  the  views  which  were  thus  expounded 
hare  been  substantially  applied  by  tha  de- 
cided oases  in  France,  and  are  concurred  in 
by  the  practically  unanimous  opinion  of 
the  theoretical  writers.  The  result  of  those 
dedsions  and  the  opinions  of  the  writer* 
on  the  subject  adequately  portray  the  ple> 
nary  power  conferred  upon  the  father  as  tha 
administrator  of  all  the  property  of  his 
minor  children  during  marriage,  and  the 
distinotion  between  Uiat  authority  and  tha 
narrower  power  as  to  the  natural  tutorship 
arising  only  after  the  disaolution  of  tha 
marriage.  The  authorities  will  be  found  ax-  ^ 
haustlvely  collected  in  the  notes  to  artlolers 
3S9  Of  the  Napoleon  Code  Id 'the  Fudar-? 
Herman  edition  of  that  code,  published  at 
Paris  in  1685. 

Much  reliance  in  argument  Is  placed  upon 
the  terms  of  article  33S0  of  the  Louisiana 
Code  of   1870,  whioh   reads  as  follows: 

"Art.  S3S0.  Before  fathers  and  mothers, 
who,  by  law,  are  entitled  to  the  usufnurt 
of  property  belonging  to  thfiir  minor  children, 
shall  be  allowed  to  take  possession  of  such 
property  and  enjoy  the  fruits  and  revenues 
thereof,  they  shall  cause  an  Inventory  and 
appraisement  to  be  made  of  such  property, 
and  cause  the  same  to  be  recorded  In  the 
mortgage  book  of  every  parish  in  the  state 
where  they  or  either  of  them  have  Immov- 
able property," 

This  article  was  not  contained  In  any  of 
the  previous  codes.  Its  ori^n  is  this;  Prior 
to  the  Louisiana  Constitution  of  IB6S  ths 
moneyed  obligations  of  natural  tutor* 
towards  their  minor  children,  of  husbands 
to  their  wlvea,  and  some  other  peeoniary 
obligations  axprassly  provided  for  by  law, 
were  secured  by  what  was  known  to  tha 
Louisiana  law  as  legal  and  tadt  mortgages. 
Those  mortgages  existed  by  operation  of 
law,  and  without  rsgiatry.    No  sueh  ^»- 
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vliioa,  howm-er,  ever  obtained,  M  we  have  ! 
flMU,  eoneeraing  a  fatfaer  odmiiuBterlng  upon 
tha  eataU  of  hie  minoT  children  during  tbe 
marriage.  The  Lmiiaiana  Constitntion  of 
ISeS  (art.  123}  provided  that  all  legal,  tadt 
mortgage!  should  oease  after  a  Bpeeifled 
date,  and  expreiely  imposed  upon  the  legis- 
lature the  duty  of  providing  by  law  for  a 
mode  of  registry  in  order  to  preserve  tudst- 
ing  and  future  mortgages  of  that  character. 
B7  an  act  passed  in  1809,  entitled  an  act  to 
carry  out  this  article  of  the  Constitution 
and  "to  provide  for  reoording  all  mort- 
gages and  privileges,"  the  legislature  sought 
to  comply  with  this  constitutional  direction. 
La.  Acts  1809,  p.  114.  The  act  in  ques- 
tion oontalued  ipeciflc  directions  for  record- 
ing mortgage*  of  the  character  referred  to, 
the  mode  of  registrj  which  was  adopted  aa 
to  these  mortgages  being  the  making  of  an 
aintract  of  an  invmitory  iDowing  the 
^  amount  of  the  minor's  property,  and  tile 
«  putting  of  the  same  of  record.  Section  12, 
<  the  last  seetiOD'of  the  act,  containea  tne  ex- 
act provision  subsequently  embodied  when 
the  Code  of  1870  was  adopted.  In  article 
3350,  except  that  |  12  of  the  act  of  1860, 
moreover,  had  these  words,  which  are  not 
found  in  ttie  article  of  the  Code  referred 
to:  "Which  recordation  shall  operate  a 
mortgage  on  such  proprn^  until  a  final 
settlement  of  the  administratloo  of  said 
property."  In  other  words,  when  the  Code 
ot  1870  came  to  be  adopted,  the  oompilere 
omitted  the  words  of  t  12  of  the  act  of 
1809  just  quoted,  but  placed  in  the  Code  the 
remainder  of  the  section  providing  for  the 
registry  of  an  abstract  of  the  inventory  in 
the  ease  stated.  It  is  difficult  to  determine 
exactly  the  reason  which  impelled  the  eoni- 
pilen  of  the  Code  of  1870  to  omit  the  pro- 
vision as  to  mortgages  found  in  |  12  of  the 
■et  of  1B09,  ooneeding  that  that  provision 
was  oonstltutional  despite  the  title  of  the 
act,  and  to  re-enact  Uie  remainder  of  the 
•eetion  providing  for  the  registering  of  an 
abstract  of  an  inventory  in  the  cam  named, 
■ince,  Iiy  the  omission  of  the  provision  as 
to  mortgage,  no  possible  security  oould 
arise  from  the  reoording  of  an  abstract 
of  an  inventory  in  the  case  provided  for. 
For,  certain  it  Is  that  neither  under  the 
codes  as  they  existed  prior  to  1870,  nor  in 
thst  code,  was  or  is  there  any  provision  for 
a  legal  mortgage  securing  the  minors 
■gainst  loss  resulting  from  the  enjoyment 
by  either  parents,  during  marriage,  of  a 
usufruct  The  intention  of  tlie  compilers  of 
the  Code  of  1870  not  to  change  the  powers 
of  admin Istrstlon  of  the  proper^  of  his 
minor  children,  conferred  upon  the  father 
by  the  prior  codes,  is  expressly  shown  by 
the  re-enaetment,  without  diange,  of  those 
provisloits,  and  is  cogently  «cempllfled  by 


the  further  faet  that.  In  re-enading  tlw 
provisions  in  question,  titey  were  removed 
from  the  chapters  of  the  Code  referring  to 
tutorship,  and  were  transferred  to  the 
chapters  of  the  Code  relating  to  paternal 
authority,  Aa  the  full  aignificanoe  to  b« 
given  to  article  33S0  la  a  question  of  local 
Louisiana  law,  which  we  are  not  called  to 
decide,  except  so  far  as  is  essential  to  th« 
determination  of  the  case  before  us,  wa^ 
content  ourselves  with  saying  tliat  we  think  JJ 
it  is  dear  that  that*article  in  no  way  modi-* 
flea  or  controls  the  full  power  of  the  father 
to  administer,  during  marriage,  the  eotate* 
of  his  minor  children,  so  well  settled  nndar 
the  Louisiana  law.  In  any  event,  we  Uilnk 
that  article  3S50  slmp^  impliea  that  unleM 
an  inventory  is  made  and  an  atwtraot  re- 
corded, the  usufruct  which  otherwise  would 
exist  shall  not  obtain.  But  giving  this  effect 
to  the  artide  in  no  wi^  modiflea  the  poweia 
of  the  administration  conferred  npon  Iht 
father  during  marriage,  to  which  we  han 
referred,  because,  as  dearly  pointed  out  tiy 
the  auUiorities  which  we  have  previously 
dted,  the  administration  is  wbtJly  Inda- 
pendott  of  the  usufruct,  and  applies  to  th* 
minor's  property  during  marriage,  wnetber 
or  not  there  l>e  a  right  of  usufmet. 

As,  then,  by  the  lavr  of  their  domidl, 
the  minors  were  represented  by  their  father 
aa  adminicttator,  with  full  power  under 
that  law  to  receipt  for  and  administer  Uw 
property  for  their  account,  was  the  tran» 
fer  of  property  made  by  Tracy  in  the  I>ia> 
trict  of  Columbia  to  Thomas  M.  Tamer,  at 
the  administrator  or  representative  of  hla 
minor  children,  valid  and  bindingf  It  U 
said  that  it  waa  not,  because  Tuner,  the 
testator,  was  domidled  in  Virginia,  and  If 
the  property  had  been  administered  upon  la 
that  jurisdiction,  never  mind  what  waa  tha 
power  of  the  father  under  the  law  of  Lonla- 
iana,  he  would  not  have  been  mtitled 
to  recdve  or  remove  the  property  from  tha 
Jurisdiction  without  an  order  mada  I>y  m 
Virginia  cour^  and  upon  the  giving  ti 
satisfactory  security.  But  the  property  In 
question  was  In  the  District  of  Columbia, 
and,  in  the  absence  of  all  showing  that  thera 
were  creditors  in  Virginia,  the  probate  court 
of  the  District  of  Columbia  would  have  aad 
power,  under  the  drcnnutaneee  disdoaed, 
if  administration  had  been  had  in  the  Dl»- 
trlet,  to  direct  the  delivery  of  tha  property 
to  the  person  lawfully  entitled  to  repriMont 
the  minors,  without  compelling  the  trana- 
mission  of  the  funds  to  Virginia.  Under 
theaa  drcumatances,  we  are  of  opinion  that 
the  payment  In  the  District  of  Columbia 
to  the  father  of  the  complainants  aa  admin- ^ 
istrator  of  their  estate,  fully  empowered!! 
to  collect  and*i«eel*e  the  same  by  the  taw* 
of  their  domleil.  Is  controlled  by  tha  cnsM 
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of  Wtatma  V.  mutt,  108  V.  S.  25B,  27  L. 
«d.  718,  S  Sap.  Ct  Bap.  Ml,  9  Wkll.  740, 
19  L.  ed.  SBS.  It  !■,  Inwerar,  iiq;«i  that 
KlUKragh,  M  »  goMra]  principle,  tb«  ooaet 
rafarrad  to  an  daoiaiT*  of  this,  the  t«niiB  of 
Um  will  and  the  Imowledga  whieh  Tra^ 
hod  of  tha  intantiona  ot  tha  teitator  mada 
the  deliveiy  bj  Tracj  to  tha  father  of  the 
ehildiBn  ft  fiolation  of  the  termc  of  the 
will,  and  Dparatad  a  frand  upon  Uia  righta 
of  tjia  diildran,  whioh,  it  ia  claimed,  take* 
this  case  out  of  the  general  rule.  The  nn- 
■oundneaa  of  the  first  of  these  contentioiu, 
which  reata  upon  the  tanua  of  tha  will,  wa 
think  ia  demonstrated  by  its  mara  stata- 
stent.  ^e  proposition  is  that  the  words  of 
the  will,  "and  appoint  Philip  A.  Tra^  to 
distribut«  the  proceeds  of  sold  property 
equally  between  tliem"  (the  minor  chitdran 
of  Thomaa  M.  Turner),  implied  a  direction 
to  Tracy  to  hold  and  adminiater  tha  prop- 
erty for  the  benefit  of  the  children,  and  not 
to  pay  ft  over  to  a  lawfully  appointed 
admfDietrator  or  to  ana  legally  authorised 
to  receive  it.  The  second  contention  rest* 
upon  the  assumption  that,  as  a  matter  of 
fact,  the  proof  eatabliahaa  that  Traay  had 
knowledge  that  the  purpoae  of  Silaa  H.  Tur- 
ner in  making  his  will  waa  to  exclude  the 
administration  by  Thomas  M.  Turner  of  the 
proper^  bequeathed  to  his  children,  becaiue 
Thomaa  M.  Tomer  was  a  apandthrift  and 
tha  taatator  lacked  oonfldanca  in  him.  And 
tbis  assumption  of  fact,  as  we  have  seen, 
was  adopted  by  the  trial  oomt.  Conceding, 
for  the  aaks  of  argument  only,  that  the  ex- 
iatenoa  of  such  knowledge  on  the  part  of 
Tracy  would  have  caused  it  to  be  a  fraud 
for  bim  to  torn  over  the  properi;  to  the 
lawful  sdminiatrator  of  the  minors,  we  ean 
flad  no  reliable  proof  wbataver  b  the  record 
justifying  the  premiae  of  fact  upon  whioli 
the  contention  is  baaed.  The  sole  and  only 
{MMsible  basis  for  such  an  assumption  is  a 
•tatement  made  by  Erie  H.  Turner  in  tha 
ooune  of  his  azamlnation  in  chief,  where, 
In  purporting  to  give  hia  recollection  of  a 
conversation  had  with  Traoy,  he  said: 
^  Tracy  himself  wrote  the  will;  and  bs 
naald  t^t  he  had  inggaatad  to  uncle  to  leave 
•  It  to  my  father,  and,  if  I  rameonber,  •his 
answer  was  nov  he  would  spend  it,  or  some- 
thlng  like  that;  and  then  he  suggeatad  that 
he  leava  it  to  his  children,  and  that  idea 
anit«d  uncle,  and  he  wrote  tjie  will." 

Wa  shall  not  atop  to  point  out  the  oon- 
Ulet  between  this  statement  made  by  Erie 
Turner  and  the  intimate  and  friendly  rela- 
tions as  axhibit«d  by  hla  eorreapondenoe, 
eonttnnfng  almost  up  to  the  time  of  the 
death  of  Tracy,  or  tba  conflict  between 
Hie  statements  and  tha  Yarioua  parta  of  his 
testimony  and  Us  letters.  Wa  do  not  pause 
ta  do  tikaae  lUi^^  baaauaa,  fn  onr  opinloo. 


the  proof  Introdnoed  by  both  parties  b<7aid 
question  establishes  tiut  Bilas  H.  Turner 
entertained  no  aneh  feeling  toward*  his 
brother  as  the  quoted  testimony  of  Srla 
Turner  implies.  Thus,  the  oomplainanta' 
own  proof  ihowad  that  Thomas  H.  Turner 
waa  anmmonad  to  the  bedaida  of  bis  dying 
brother  and  there  remained  for  a  numth  and 
a  half  J  that  during  that  time  ha  waa  in 
conatant  and  close  relation  with  tha  brother, 
without  the  alightest  intimation  of  any 
want  of  confidence  between  them.  On  the 
contrary,  Thomaa  If.  Turner  made  repeated 
statements  and  declarations  in  the  couTsaof 
bia  testimony,  to  the  effeet  that  hia  brotbar 
referred  to  the  will,  and  informed  him  that 
hs  expected  him  to  adminiato-  the  property, 
etc.,  etc  That  Tracy  r^^rded  Thomas  M. 
Turner  as  hooeat  Is  demooetratad  by  hia 
whole  conne  of  oonduet,  and  is  Illuatratad 
by  his  allusions  to  Thomas  M.  Turner  la 
the  memorandum  which  ha  left  for  tha  in- 
formation of  hia  exxcaton. 

The  receipt  being  binding,  the  only  qnao- 
tion  remaining  for  consideration  is  wbetner 
any  liability  reata  upon  the  estate  of  Trs(7 
growing  out  of  the  investment  in  real  aa- 
tate  referred  to  therein.  From  an  inspee- 
tion  of  tha  rsoeipt  it  will  be  seen  that  OuX 
subject  waa  thus  described:  Lota  on  Mary- 
land avenue  N.  B.  91,800;  and,  aa  we  have 
alao  prsviously  stated,  at  tiie  time  of  the 
giving  of  the  receipt,  Tracy  delivered  to 
Thomas  M.  Tumar  a  oertiflcate,  which  we 
have  heretofore  reproduced,  and  which,  aa 
we  have  said.  Turner  aubsequantly  turned, 
over  to  his  son  Erie.  « 

'The  avidenoe  ahows  that  the  inveatmeni* 
in  question  waa  repreaanted  by  shares  of 
stock  of  the  Mutual  Investment  Company, 
which  had  acquired  square  937  in  the  city 
of  Washington.  On  September  3,  1888, 
Tra^  subscribed  to  twenty-five  shares  of  the 
stock  of  the  par  value  of  flSO  per  share, 
making  a  total  liability  of  $3,760.  He  had 
paid  ssseBaments  aggregating  only  fSS  per 
ahara,  when,  on  February  0,  1S60,  the  land 
waa  sold  at  a  profit  of  $60  on  each  share  of 
stock.  It  may,  ot  courae,  be  presumed  that 
during  the  Interval  between  the  eubacripOon 
to  tha  atoek  and  tha  winding  up  of  the  ven- 
ture Tracy  retained  poasesaion  of  the  bal- 
ance, upon  which  he  waa  liable  on  the  sub- 
siiription  over  and  above  the  snms  actually 
paid  on  aaaaasment  calls,  so  aa  to  be  ready 
to  respond  to  calls  up  to  the  par  value  of  tha 
stock.  Twelve  of  the  subscribed  shares 
would  represent  sn  inveatment  of  *  1,800,  the 
exact  amount  atatad  in  tha  receipt.  Tha 
profit  on  tha  twdva  aharea  amounted  to 
$720.  This  profit,  with  the  principal  of  tha 
investment,  aggregated,  therefore,  on  Feb- 
ruary S,  1B90,  9S,G20.  Trn^,  however,  t» 
edved  but  a  trilling  amount  in  cash,  tha 
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graUr  put  «f  the  sum  due  bim  on  ths  set- 
tlement being  paid  in  notes  of  the  parchader 
of  square  S37,  secured  by  trust  deed.  When 
the  notes  were  p&id,  u  shown  In  •  letter 
written  by  Tracy  to  T.  U.  Turner  on  May 
7,  1802,  hsretofora  reproduced  in  the  mar- 
^,  the  inTestmeut  had  Tealiied  $2,600.  On 
Moount  of  the  refusal  of  Tracy,  in  the 
spring  of  1801,  to  pay  over  this  sum  to 
Thomas  M.  Turner,  then  living  in  Texas, 
unless  be  qualified  as  administrator  of  the 
•state,  Tra»r  inveated  the  amount  In  real 
«state  notes,  which  were  in  Tracy's  posses- 
sion on  May  7,  1802.  Tbomos  M.  Turner 
tastiaed  that  prior  to  the  spring  of  1801 
Tracy  told  him  that  the  estate  had  realiiod 
from  the  tnTestment  in  the  Maryland  avenue 
tots  the  sum  of  $2,7SO,  although  he  doe^ 
not  claim  to  have  taken  imue  with  the  state- 
ment in  Tracy's  letter  that  the  amount  was 
(2,600.  The  auditor,  however,  fixed  the 
•mount  at  (3,060.66,  and  held  the  eetat*  of 
Tracy  liable  to  account  tor  that  sum  from 
^Ftbruary  6,  18S0. 

?  *It  appears  from  statements  in  the  record 
that,  following  the  panic  of  1803,  payments 
of  interest  on  this  loan  ceased  and  the  secu- 
rity became  impaired,  and,  from  passogee  In 
latt«rs  of  Tracy,  it  may  be  oonjeotured  the 
loan  was  secured  by  a  second  mortgage,  and 
«  sola  was  hod  under  the  first  mortgage, 
which  failed  to  realize  more  than  suiBcient 
to  pay  the  primary  encumbrance.  It  being, 
however,  impoaeibla  from  the  record  to  de- 
termine with  precision  the  ultimate  fate 
of  the  investment  in  question,  and  as  the 
■um  originally  realized  therefrom  is  fixed 
with  sufficient  accuracy  and  has  not  been 
accounted  for,  we  thinlc  the  estate  of  Tracy 
should  be  held  liable  as  of  February  6,  180O, 
tor  the  sum  of  (2,G20,  with  legal  interest 
Prom  this  amount)  however,  there  is  to  be 
deduotad  the  one-fourth  proportion  of  Erie 
E.  Turner,  as  the  sums  admitted  to  have 
been  paid  to  him  by  Tracy  on  account  of  this 
asset  exceeded  his  proportion  of  the  prin- 
flipol  and  interest.  In  other  words,  there- 
fore, the  estate  of  Tracy  will  be  held  ae- 
aountable  to  complainants  other  than  Erie 
H.  Turner  in  equal  proportions  for  the  sum 
of  11,800.  with  legal  interest  thereon  from 
February  6,   1800. 

The  decree  of  tfce  Court  of  Appeala 
reverted  and  the  cause  is  remanded  with 
notions  to  reverse  the  decree  of  the  Supreme 
Court  of  the  District  of  Columbia,  and  to  r»' 
mand  the  cause  to  that  court,  with  direc- 
tions to  enter  a  decree  in  conformity  with 
this  opinion.  The  costs  In  tUs  court  as  well 
OS  In  both  the  courts  below  are  to  be  paid 
by  the  complainants,  and  before  distribution 
of  the  sum  for  which  the  estate  of  Tracy  is 
iMld  acooon table. 

Mr.  Justice  Brown  took  no  part  in  the 
•onilderation  and  decision  of  this  coao. 
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•  Cowta— JopladlotlOB  Of  dlatrlot  eomrt 
— aalTaBc  slain  aKBlasI  tbe  United 
State*.— A  Federal  district  court  bai  ]urlr 
diction  under  tlie  prOTlsIons  of  the  Tucker  act 
{24  Stat,  at  L.  SOS,  chap.  SSO,  U.  B.  Comp. 
Stat.  1901,  pp.  TS2,  TG3),  deanlni  the  con- 
current JorUdlctlon  o(  tha  district  court  and 
the  court  c(  claims,  at  s  petition  whlcti  li^ 
la  effect,  a  libel  in  perionam  tec  Uie  salTOS* 
of  duties  collected  and  paid  over  to  tlie 
Federal  gaTemmeot  on  a  cargo  of  iusar 
afterwards  laved  from  lota  by  Are  vbile  on 
board  a  llgbtec.  In  tlie  harbor  of  Mew  Yor^ 
and  In  tlie  posseulOD  and  control  □(  the  cns- 
toma  officers,  sine*  tbe  claim  maj  ptoparlr 
b«  aald  to  be  one  far  auUguldated  dsmsgsa 
In  a  cose  "not  soondlug  In  tort,"  In  respect  at 
which  the  par^  would  be  entitled  to  redtaaa 
In  a  eoQTt  o(  adulraltr  U  the  Onltad  Statsa 
wen  suable. 
I.  AOBilnatr  tnrladictlOB— Ukcl  ta  »w 
sonuB— ■alvBKe^^Tbe  remedy  te  ptrn>%»m 
given  b7  genecal  admiralty  rule  No.  10 
"agaluBt  the  partf  at  whose  requeat,  and  for 
whose  benefit,  tne  aalvagt  scrvicn  have 
been  performed,"  Is  not  conllned  to  tlie  legal 
owner  of  the  propertj  saved,  bat  extends 
to  one  who  bad  a  direct  peeunlarj  tntereet 
In  such  proper^. 
I,  Salvage  oa  datlea— llabllltT  of  Fed- 
eral Kovcrnment^^hs  llablUtr  of  tbe 
Federal  government,  as  bsvlng  a  direct  pe- 
cunlarr  luteieat  in  the  propertr  aaved,  tor 
salvage  upon  tbe  duties  collected  bj  It  apoB 
a  cargo  o(  sosar  afterwards  ssved  fiooi  loss 
bj  fire  wbUe  en  board  a  lighter,  In  tbe  barbot 
ot  New  York,  and  In  the  posseulon  and 
control  of  t)ie  costomi  alOcers  lOMf  he 
(oonded  on  the  assamptlon  that  the  Becr» 
tary  of  the  Treasury,  acting  under  tbe  an- 
thorltT  of  U.  8.  Bev.  Btat.  H  2S81,  8080  (U. 
S.  Comp.  Btat.  1001,  pp.  IBSS,  3480),  would 
bare  refunded  tile  duties  U  tbe  propertj  bad 
been  destrored  br  the  fire. 
I,  Ooarts— 'lortidletloB  ot  dlatrlot  ooort 
— elBlma  nsBlnet  tbe  DBtted  Btatei^- 
BBoe  arlslBK  BDder  reveaB*  laws. — 
A  salt  to  Tceover  from  the  United  Statsa 
tor  the  salvage  ot  duties  collected  and 
paid  over  to  the  government  on  a  cargo  ot 
sugar  atlerwarda  uved  from  loss  by  fire 
while  on  board  s  lighter.  In  the  harbor  of 
New  York,  and  in  the  possession  and  eoo- 
trol  ot  the  customs  offleers,  does  not  arias 
under  the  revenue  laws,  so  ss  to  be  ezdnded 
from  the  Jarlsdiction  of  the  district  oonrt 
under  the  Tucker  set.  because  tbe  liability 
of  tbe  United  BUtes,  ss  hsviog  a  direct  p^ 
cnnlary  Interest  In  the  property  aaved,  I* 
founded  on  tbe  assnmptlon  that  the  Secretary 
o(  the  Treasury,  acting  under  the  authority 
Ot  It.  S.  Rev.  Stat.  ||  2084,  SSB9.  woold  bat* 
refunded  tbe  duties  if  the  propertr  bad  bssM 
dnrtroyed  by  the  On. 
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ON  WRIT  of  Certiorari  to  the  Unitea 
SUtM  Circuit  Court  of  Appeals  lor  the 
BedHuI  Circuit,  to  reviev  *  (iecree  affinnliig 
ft  decree  of  tbe  District  Court  for  the  South- 
•tn  Diatrlot  of  New  York,  lor  the  recovery 
of  salvage  on  the  duties  aolleot«d  by  the 
Federal  gorenuneDt  upon  a  cargo  of  sugar 
afterwards  saved  from  losa  t^  fire  while  on 
board  a  lighter,  in  the  harbor  of  New  York, 
and  in  the  poeseesion  and  control  of  the  cus- 
toms oCB«ers.  ±ffirm«d. 
See  same  case  below,  137  Fed.  46G. 

Statement  by  Mr.  Justice  Brmmi 

This  was  a  petition  under  what  is  known 
aa  the  Tucker  act,  defining  the  jorisdietion 
of  the  court  of  dainw,  to  recover  salvage 
«pon  th«  duties  on  1,S83  bags  of  sugar, 
cargo  of  the  lighter  Bangor. 

The  facta  agreed  upon  and  found  by  the 
court  are  substantially  as  follows: 

The  st«amboat  company,  a  New  York 
•orporaUon,  and  owner  of  the  steam  tug 
R.  O.  Towniend,  at  great  risk  and  peril  to 
^the  tug,  saved  a  certain  lot  of  1,883  bags 
n  «f  sugar  on  board  of  a  lighter  oalled  the 
■  Bangor,  in  the  waters  of  the  port 'of  New 
York,  which  was  in  danger  of  being  de- 
■troyed  by  fire.  Tbe  sugar  bad  been  im- 
ported from  a  foreign  country,  was  subject 
to  dtt^  under  the  laws  of  the  United 
Btatea,  and  at  the  time  of  the  fire  had  not 
been  delivered  to  the  consignees,  and  was 
still  in  the  possession  and  control  of  the 
eustomi  offloera.  The  dnties  on  this  sugar, 
amonnUng  to  $6,000,  hsd  been  paid  to  the 
government 

Petitioner  filed  a  libel  in  the  district 
eourt  against  the  cargo  to  recover  salvage 
eompensstion  for  services  rendered  in  sav- 
ing the  sugar.  The  ease  resulted  In  a  de- 
eree  awarding  the  petitioner  salvage, 
amounting  to  10  per  cent  of  the  value  of 
the  property  saved,  vUt.,  (1,274.03.  108 
Fed.  277.  In  fixing  this  sum,  the  district 
court  considered  the  Invoice  value  of  the 
ngar  only,  excluding  salvage  upon  the 
duties  saved  to  the  United  States  t^  the 
aalving  services. 

Upon  these  facts  the  district  court 
awarded  the  petitioner  10  per  cent  upon 
the  amount  of  the  duties  saved  to  the 
United  States,  namely,  tOOO,  with  clerk's 
fees,  t3.60.  130  Fed.  480.  Tbe  circuit 
court  of  appeals  affirmed  this  judgment 
(187  Fed.  4BS),  whereupon  the  United 
States  applied  for  this  writ  of  certiorari 

Ataittant  Attorney  Oanenl  ICoBej- 
nolds  for  petitioner. 

Ur,  B.  B.  Benedict  and  Jfetsrs,  Sen«- 
ifiot  i  Bmediat  for  rwpondenL 


*Mr.  Justice  Brown  delivered  tbe  opinion  • 
of  the  court: 

This  is  practically  a  libel  w>  per«oiHM» 
for  the  salvage  of  government  proper^, 
uis.,  of  $e,000  dutlea  oollected  by  the  gov- 
emment  Upon  a  cargo  of  sugar  saved  from 
lose  by  fire  whOs  on  board  a  lighter,  in  the 
harbor  of  New  York. 

The  claim  is  prosecuted  under  what  la 
known  as  the  Tucker  act  (24  StaL  at  L. 
SOS,  chap.  369,  U.  S.  Comp.  Stat.  ISOl,  pp. 
702,  763),  the  1st  section  of  which  declarsa 
that  "the  court  of  claims  shall  have  juria- 
dietion  to  hear  and  determine  ...  all 
claims  founded  upon  the  Constitution  of 
the  United  States,  or  any  law  of  Congress, 
.  .  .  or  upon  any  contract,  express  or 
implied,  with  the  government  of  the  United 
States,  or  for  damages,  liquidated  or  nn- 
liquidated.  In  coses  not  sounding  In  tort, 
in  respect  of  which  claims  tiie  party  would 
be  entitled  to  redress  against  the  United 
States,  either  in  a  court  of  law,  equi^,  or 
admiral^,    if    the    United    States    wera 

By  the  2d  section  ooncurt«nt  Jurisdiction 
with  the  court  of  claims  was  vested  in  the 
district  eourta  as  to  all  claims  not  exceed- 
ing 11,000. 

It  Is  at  least  doubtful  whether  an  ordi- 
nary daim  for  salvage  can  be  said  to  arise 
upon  contract,  inasmuch  ss  such  service* 
are  rendered  voluntarily,  frequently  In  the 
absence  of  the  owner  of  the  property,  and 
usually  without  a  definita  agreement  for  ^ 
compensation.  The  Liffei/,  ft  Asp.  Mar.  I^  a 
Cas.  ZS5;'Five  Bttel  Barget,  L.  R.  16  Prob.* 
Div.  142.  A  claim  tor  salvage  may  un- 
doubtedly be  founded  upon  an  express  con- 
tract, but  where  the  services  are  rendered, 
se  In  this  case,  without  request  of  an  oGBosr 
of  the  government,  and  particularly  where 
they  are  incidental  to  services  rendered  In 
the  saving  of  private  property,  we  do  not 
think  the  claim  can  be  said  to  arise  upon 
any  contract,  express  or  implied,  wilii  tha 
government  of  the  United  States.  But  the 
claim  may  properly  be  said  to  be  one  for 
unliquidated  damages  in  a  case  "not  sound- 
ing in  tart,"  in  respect  of  which  the  par^y 
would  be  entitled  to  redress  in  a  court  of 
admiralty,  if  the  United  States  were  suable; 

The  Tucker  act  also  reeolves  any  doubt 
whidi  might  arise  as  to  the  reaponsibillty 
of  government  property  for  salvage  service, 
since  it  was  the  very  object  of  tbe  act  t» 
give  a  direct  reeonrse  against  the  gorem- 
ment.  Indeed,  that  question  was  settled 
by  this  court  in  18S&,  in  the  ease  of  PA* 
Davi*  ITJniltd  States  v.  Douglaa)  10  Wall. 
IB,  19  L.  ed.  976,  in  which  personal  prop- 
erty of  the  United  Statea,  in  transit  tnm 
one  port  to  another,  waa  held  UabU  to  ft 
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ll«m  for  ulTBge  Mrriew  rsndarKl  ia  Mviiig 
the  property,  followbig  the  rule  laid  down 
in  England  in  Tk«  Jlorguw  of  flwntly,  3 
Hagg.  Adm.  247,  and  Tha  Lord  SeUon, 
Bdw.  Adm.  70.  The  aame  rule  wu  adopt«d 
bj  Mr.  JuiUoe  Story  in  UniUd  State*  t. 
WiWw,  8  Sunin.  808,  Fed.  Cm.  No.  1&,604, 
nlthou^  both  in  Engluid  and  in  this  ooun- 
irj  veuels  belonging  to  the  United  States, 
or  to  a  foreign  sovereign,  and  engaged  in 
the  publio  Burioa,  are  exempt  from  eeizure. 
Th«  EtKOutmgt  t.  M'Faddon,  7  Craoeh,  1  Ifl, 
»  L.  od.  287j  Tht  Oharhieh,  L.  R.  4  Adm. 
ft  Ecd.  69;  Tht  Oonttitution,  L.  K.  4  Frob. 
Div.  39:  The  Parlmntnt  Beige,  4  Aap.  M— ■. 
L.  Caa.  234,  I..  B.  S  Frob.  Div.  197. 

The  fact,  however,  that  the  property 
saved  ia  not  within  the  physical  poMeuion 
of  the  oourt,  but  Ii  of  an  intangible  nature, 
like  freight  or  enstoma  due*,  dow  not  pi«- 
vent  the  maintenance  of  a  libel  in  pereonatn 
againit  the  owner.  Indeed,  genenl  ad- 
miralty rule  No.  19  provides  that  "in  all 
niita  for  salvage  the  milt  may  be  in  rem 
.  .  .  or  in  pertonam  against  the  parfy 
^  at  whoee  request,  and  for  whoae  beneflt,  the 
B  aalvage  aervioes  have  been  performed."  In 
•  the  oaaa  of  freight  tlie*pTsotios  !■  to  require 
iU  payment  Into  court.  Th«  Leo  Lu»k.  fff. 
At  the  baals  of  the  elaim  in  thie  oaae 
lies  the  proposition  that,  although  the  du- 
tica  had  been  actually  paid  bofore  the  serv- 
ice* had  been  rendered,  tht  Secretary  of 
tile  Treaanry  was  owtAociMd  to  refund  du- 
ties upon  so  muoh  of  the  sugar  aa  would 
have  been  lost  by  the  lire  had  not  the  cargo 
been  rescued  by  the  salvors.  The  obligation 
to  refund  such  duties  Is  contained  In  the  fol- 
lowing sections  of  the  Revised  Statntee: 

"See.  2984  (U.  8.  Oomp.  UUt.  1901,  p. 
19S8).  The  SecreUry  of  the  Treasury  is 
hereby  authorised,  upon  production  of  sat- 
isfactory proof  to  him  of  the  actual  [indtu- 
fty]  [injury]  or  deatmetiau,  in  whole  or  in 
part,  of  any  merchandise,  by  aeddental 
flre  or  other  casual^,  while  the  same  re- 
mafned  in  the  custody  of  the  offloers  of  the 
cnstoms  In  any  public  or  private  warehouse 
under  bond,  ...  or  while  In  the  cus- 
tody of  the  officers  of  the  customs,  and  not 
in  Ixmd,  or  while  within  the  limits  of  any 
port  of  entry,  and  before  the  same  have 
been  landed  under  the  supervision  of  Uie 
officers  of  the  eustoma,  to  abate  or  refund, 
M  the  case  may  be,  out  of  any  mon^i  tn 
the  Treasury  not  otherwise  appropriated, 
Uie  amount  of  Impost  duties  paid  or  aeem- 
log  thereupon,  and  likewise  to  eaneel  any 
wardiouse  bVud  or  bonds,  or  enter  satis- 
faction thereon  in  whole  or  fat  part  aa  the 
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"See.  3689  <U.  S.  Comp.  Stat  1901,  pi 
2460).  There  are  appropriated,  out  of  any 
moneya  in  tha  Treasury  not  otherwise  ap- 
propriated, for  the  purposes  hveinaftv 
speciflad,  sueh  sums  as  may  be  necessary 
for  the  same,  reepeetivelyj  and  such  appro- 
priation aliall  be  deemed  permanent  annual 
appropriations.  ,  .  ,  For  refunding  d» 
tiea  paid  or  acerulog  on  goods,  wares,  or 
merchandise  injured  or  destroyed  l^  acci- 
dental flre  or  other  casualty  while  in  the 
custody  of  the  officers  of  customs.  In  any 
public  or  private  warehouse,  ...  or 
after  their  arrival  within  the  limits  of  ai^ 
port  of  entry,  of  the  United  States,  and  be- 
fore the  some  have  been  landed  under  the 
Buporision  of  the  officers  of  the  oaatama,'S 
*It  waa  held  by  boUi  courts  bdow,  and  w>s? 
think  properly,  that,  if  the  government 
were  liable  to  refund  these  duties  in  caae 
the  property  bad  been  destrcTsd  by  111% 
it  waa  under  the  same  obllgatiaB  to  pay 
salvage  on  sudi  duties  aa  it  would  have 
been  had  property  of  tlw  gDvemment  of  tin 
same  value  been  dlreotly  saved  bj  the  sx- 
ertions  of  the  aalvorv. 

It  iM  true  that  the  language  of  |  29S4  Is 
permissire,  and  merely  "authorias'  the 
Secretary  of  the  Treamuy  to  abaU  or  19- 
fond  dutlsa  collected  r^on  merdiaadiBS  in- 
jured or  deetroyed  by  accidental  fire  at 
other  casual^,  and  does  not  in  term*  *^ 
quirt  that  this  shall  be  done.  We  do  nek 
find  it  mnnsssij.  however,  to  go  deeply  Into 
the  learning  expotded  upon  the  distinetloa 
between  permissive  and  mandatory  rTawfe, 
or  to  determine  whether.  In  a  particular 
ease,  mandamus  would  or  would  not  Us 
against  the  Secretary  for  refusing  to  r^ 
fund  or  abate  duties  tn  that  eonneeti<m. 
D.  M.  ferry  A  Co.  v.  Vtiited  8tate»,  29  C 
C.  A.  845,  S4  U.  S.  App.  706,  86  Fed.  6S0. 
Under  the  dreumstancee  of  this  ease,  a> 
■et  forth  in  the  petition  and  agreed  findlngi 
of  fact,  we  are  entitled  to  aanune  that  the 
Secretary  of  the  Treasury  would  have  re. 
funded  these  dutiee  in  ease  of  the  sodden- 
tal  loes  of  this  sugar  by  fire,  dnoe  the  an- 
thori^  to  do  so  is  found  In  i  2984,  and  the 
mon^  is  appropriated  for  such  refunding 
by  t  3089.  In  a  particular  caae  we  can 
imagine  that  doubts  might  arise  aa  to  the 
propriety  of  such  refunding,  but,  where  a 
plain  case  ia  made  in  the  llndings  of  fae^ 
and  is  not  disputed,  it  would  be  an  impu- 
tation upon  the  good  f^th  of  the  Secretary 
to  assume  that  he  would  refuse  to  retun 
the  duties,  notwithstanding  the  language  ct 
the  statute  may  be  construed  aa  permissive 
merely.  We  think  the  petitioner  Is  enti- 
tled to  build  hi*  ease  upon  tUB  assumptien. 
Rook  Island  Oountg  v.  t7iHted  Stoles,  4 
Wait  UE,   18  L.  ed.  iUj   OotaM  t.  Amf 
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(<iW«M  T.  Umfi  BtatM)  B  WaU.  705,  18 
L.  ed.  660;  Frenoh  v.  ^dwanb,  13  Wall. 
606,  20  L.  ed.  702. 

I  It  ii  insUtad,  bvwvm,  that  the  gorern- 
mrait  Is  vndar  no  greatAr  lUbili^  to  pay 
this  elBim  tlun  it  would  hare  been  if  tbe 
duties  had  not  been  paid,  utd  that  the  law  ia 
a  well  aettled  that  when  property  is  sared  at 
•  se*  and  brought  into  port,  it  is'eubjeet  to 
duty  like  other  property,  that  tbe  govern- 
taent  owos  nothing  to  the  salvors,  and,  by 
pari^  of  nasoning,  that  no  insurer  of 
goods  eared,  nor  a  creditor  who  has  od- 
Tanoed  money  thereon,  nor  a  seaman  whose 
wages  are  preserved,  can  be  mode  liable 
for  salvage.  Hie  obrloua  reason  for  this  is 
that  the  olaim  for  salvage  is  founded  upon 
the  possession  ol  the  property  saved  at  the 
time  of  the  salvage  service,  and  that  the 
p«r«0D  isddentally  benefited  cannot  be  made 
liable  under  general  admiral^  role  IB,  na- 
less  be  has  requested  the  salvage,  or  tbe 
service  has  been  performed  directly  for  Ms 
benefit.  Interpreting  this  rule  in  tbe  ease 
of  Tha  Bttbtna  {The  Mayfiotofr  t.  TA« 
Babine)  101  U.  S.  8S4,  ES  I^  ed.  M2, 
it  was  held  that  a  libel  would  not  lie  in 
r»m  against  the  vessd  and  t»  ptrtonam 
against  the  oonsignee  of  the  cargo.  But 
the  mere  posaeBaion  of  property  may  be  in 
itself  not  only  the  origin  of  a  ri^t,  but 
the  creation  ol  a  liability,— as,  for  instance. 
In  caMS  of  money  had  and  received  or  prop- 
erty lawfully  aeqnired,  bnt  unlawfully  de- 
tained. Had  the  duties  upon  tbese  goods 
Bot  been  eolleoted,  the  government  oonld 
not  have  been  held  liable,  slnoe  the  servioes 
would  not  have  been  performed  for  its  ben- 
efit, slthough,  as  a  rentote  consequenoe 
thmfrom,  It  might  have  been  advantaged. 
Tbe  esM  of  fivt  BtMl  Barga*,  L.  R. 
Ifi  Preb.  Dlv.  142,  Is  anUxHity  for  the  prop- 
osition that  the  remedy  m  p«r«o>utm  Is  not 
ecHiflned  to  the  legal  owner  of  the  property 
saved,  but  extends  to  one  who  has  a  direct 
peeufliary  Interest  In  such  property.  This 
was  an  action  sjialntt  five  barges,  two  of 
whldi  belonged  to  the  government,  with 
whom  the  defendants  were  under  oontraet 
to  build  and  deliver  the  barges.  An  action 
to  rem  was  brought  sgainst  tiie  three  barges, 
and  an  aeUon  «•»  pertonam  against  the  de- 
fendants, who  liad  contracted  with  the  gov- 
enmeiit  and  given  It  possession  of  the  two 
barges,  nie  court  sostained  the  action  la 
ptrtonam  tliinking  it  "perfectly  otear 
.  .  .  that  an  action  in  pertonam  lies 
against  the  owners  of  a  vessel  which  has 
been  saved,  even  thon^  the  property  has 
be«n  transferred  to  others  and  the  lien 
lost."     Ctmtinuing,    tbe    presidnit    of    the 
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ant  liu  an  Interest  in  tbe  property  saved, 
w4ucli  intsrest  has  been  saved  Ity  the  fact 
that  tbe  proper^  Is  brought  into  a  position 
of  se«ari^.  The  jurisdiction  which  the 
court  exerdsas  in  salvage  eases  is  of  a  ps- 
culiarly  equitable  character.  The  right  to 
salvage  may  arise  out  of  an  actual  oontnwt, 
hut  it  does  not  neoesaarily  do  so.  It  Is  a 
legal  liability  arising  out  of  the  faot  that 
property  has  been  saved;  that  the  owner  of 
the  property,  who  has  had  the  benefit  of  it, 
shall  make  remuneration  to  those  who  have 
conferred  the  benefit  upon  him,  notwith- 
standing that  he  has  not  entered  into  any 
contract  on  the  subject  I  think  that  prop- 
osition equally  applies  to  the  man  who  has 
had  a  benefit  arising  out  of  the  saving  of 
tbe  property."  This  last  santenoe  ia  par- 
ticularly applicable  to  this  caae. 

In  tbe  Bubsaquent  oose  of  Tlt»  Port 
Victor,  S  Asp.  Uar.  L,  Oss,  1S3,  the  same 
court  decided  that  where  government  stores 
were  being  carried  at  the  risk  of  charterers, 
these  oharteiers  were  liable  to  pay  salvage  . 
in  a  pertonam  action,  apart  from  the  lia- 
bility of  tiie  stores  in  r«m.  The  eaae  was 
decided  largely  upon  the  authority  of  Hm 
StMl  Bargtt  and  Dunoon  ▼.  Dundee,  P.  A 
L.  Skipping  Oo.  S  So.  Sees.  Gas.  4th  Series, 
7i2,  and  was  affirmed  by  the  oourt  of  ap- 
peala  in  an  opinion  by  Lord  Alveratone 
(9  Asp.  Mar.  L.  Oss.  ISS),  in  whidi  great 
deference  was  shown  to  the  decision  of  Bir 
James  Hannen.  See  also  Oarver,  Carriage 
by  Sea,  I  324a. 

Although  courts  of  admiralty  hare  bo 
general  equity  Jurisdiction,  and  cannot  af- 
ford equitable  relief  ia  a  direct  proceeding 
for  that  purpoae^  th^  may  apply  equitable 
principles  to  snbjects  within  their  juris- 
diction, and.  In  the  dlatributlon  of  proceeds 
in  their  possession  or  under  their  control, 
may  give  afiToct  to  equitable  claims.  S  Far- 
sons,  Shipping,  344.  Bearing  in  mind  that 
the  duties  in  this  case  bad  been  actually 
collected,  were  in  the  hands  of  the  gorem- 
nient,  and  had  been  saved  to  It  by  the  tm- 
ertion  of  the  salvors,  who  bad  been  award* 
ed  salvage  for  saving  the  sugars  nponn 
which  the  duties  had  been  *  collected,  a  ? 
strong  case  is  presentsd  for  the  allowanse 
of  salvage,  which  should  not  be  lost  sight 
of  in  determining  the  prindples  ^plieable 
to  the  situatioB. 

The  ease  Is  dearly  not  <me  arising  under 
the  rerenue  laws  as  tb^  are  defined  In 
Nicht)U  T.  United  Btatee,  7  Wall  122,  19  L. 
ed.  12S,  since  the  sections  of  the  Revised 
Statutes  above  quoted  are  only  Inddentally 
involved. 

The  dsoree  of  the  Oironit  Oourt  of  Ap- 
peal* it,  therefore,  affirtn^d.  ' 

Mr.  Chief  JdsUos  Fnllax  iHiiwittil 
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I  D.  Uttnter,  Am 
Hiuit«r,  «(  ol.,  Apptt; 

CITY  OF  LOS  ANGELES. 

1.  CoartB—Jari ■diction  of  eirenit  eonrt 
!!■■«  artatoK  mnder  Federal  laira — 
liBtlotpBtlnB  defeaiie^  Allegatloa*  Id  a 
bill  to  galet  title,  framed  uodcr  C>I.  Code 
ClT.  Proc  t  T3S,  mat  detendant'a  adrcraa 
Claimg  are  baaed  upon  ui  ecroneaus  caaatmc- 
tloQ  Of  the  treat;  of  anadalupe  Bldalfa  and 
(Im  act  of  Marcb  3,  18G1  (B  Stat,  at  L.  631, 
elup.  41),  aad  upon  certain  eoamerated 
•eta  at  the  Callfamla  leglalature,  and  omi- 
Bancaa  and  eharten  of  tlie  tit;  of  Loa  Ad- 
tclea,  adopted  and  approTad  In  pursoaiice 
9t  rach  coDitmetlon,  do  not  preaent  a  eaaa 
■rlilDC  nndsr  the  Federal  CoDitltoUon,  laws, 
M  treatlea,  of  which  a  Federal  drenit  eoart 
bM  JorlidletloD  wltbaut  dlreraftj  of  dtUen- 
ahlp. 

••  Clond  OS  tllle— aaaertlOB  of  ownor- 
■hlp.- TarbtU  aaaertlon*  of  omenhlp  do 
mot  eoDiUtute  a  cload  upon  title.  t«  remove 
which  the  aid  ot  a  Mart  of  egaltr  can  be  In- 

«.  JnrladlctloB  ot  eiroalt  oaVFt— eaae 
Mrlelnv  nader  Pedeml  Iai*B-4lotad  on 
•ItlC'-A  caaa  arialni  ander  the  Federal  Con- 
■tltuUon  and  lawi,  ot  which  a  F«deral  cIf- 
«Dlt  court  baa  Jnrlsdlctton  without  dlveralt; 
of  dtlMnablpk  la  not  prcMDted  bj  a  bill  which 
BsnrtB  the  Inralldltr,  ander  the  Federal 
Conatltiitlait,  of  certain  itatuta  and  ordi' 
nancei  alleged  to  eonatltnte  a  cloud  on  title, 
wbleb  the  bill  eeeka  to  remove. 

4>  Conrta— JorladletlOB  ot  etrewlt  eoart 
— cBae  aria  Ins  wnder  Federal  Coaatl- 
tvtton,—  ATcrmecta  that  patenteea  from  the 
United  Statee,  whoee  tltlee  were  derived  from 
Spain  and  Mexico  by  virtue  of  Eraut*  to  their 
predeceaaora  from  thow  eountrlea,  which 
wara  contlrmed  bj  the  board  of  laud  com- 
Dlaaloneri,  acting  under  the  act  of  Uareh 
8,  ISDl.  wera  deprived  of  thdt  property 
without  due  proceiB  of  law,  and  allegatloaa 
that  their  contract  obllgatlDnB  were  Impaired. 
br  certain  ennmerated  CallCorula  itatutei  and 
charter!  o(  tbe  dC;  of  Loa  Anielea,  which 
«onfetred  upon  tbe  cltj  onlj  eucb  rlshta  In 
respect  to  the  water*  of  a  river  aa  maj 
have  been  vested  In  tbe  etate,  afford  no 
proper  baala  for  the  lurladlctlou  of  the  Ped- 
«ral  circuit  court,  as  of  a  case  nrlalns  under 
the  Federal  Conatltutlon. 

B.  Ooarta— Jarladletloa  ot  eiroalt  eonrt 
—Federal  oneatloa— water  rtslifa. — 
The  nature  and  extent  of  tbe  riparian  rlgbts 
and  tbe  rights  In  percolating  water*  of  cer- 
tain patentees  from  the  Dnlted  Statea  whose 
titles  were  derived  from  Spain  and  Mexico 
b7  virtue  of  graati  to  their  predecesaora  from 
thoie  countries,  which  were  conflrmed  by  the 
tMard  ot  land  commluloners.  acting  under 
the  set  of  March  3,  IBSl,  are  not  Federal 
queatlonji  which  will  aostaln  the  Jurisdiction 
Of  a  E'rdereJ  drcult  court,  but  are  gnaatlons 
•(  itata  or  general  law. 

[No.  207.J 

D»aid«d  Majf  H, 


■BL   Hots.— For  case*  In   poln^  M*  *oL   41. 
«Mt.  Die  QoMlng  Title,  |  i. 


On.  Tarn, 

APPEAL  from  Uw  dronlt  Court  of  th* 
United  SUtea  for  tbe  Southern  Dis- 
trict of  California  to  review  k  decree  dis- 
roissin^  for  want  of  jnrisdietjon,  a  bill 
which  seeks  to  quiet  titles  derived  under 
Spanish  and  Hexican  grants,  and  to  remove 
a  cloud  tharefroin.    ^ffirmid. 

Statement  b^  Mr.  Chief  Juetiee  Fnlleri  h 
'Complainants  below,  appellanta  here,  are? 
844  In  number,  and  own  in  several^ 
varloos  tracts  of  land  aggr^ating  severU 
thonaand  acres,  located  in  the  counts  of  Los 
Angeles,  California,  in  ranchos  San  Rafael, 
Los  Felii,  and  ^ttvidencia.  Tbt  raneho 
San  Rafael  was  granted  by  the  King  ot 
Spain,  and  the  other  two  ran<diM  h/j  the 
Republic  of  Mexico,  to  tba  predeeessore  of 
complainanta.  The  titles  were  confirmed, 
pursuant  to  the  treatj  of  Guadalupe  Hidal- 
go [9  SUt  at  L.  922],  to  the  sneoessora  of 
the  original  grantees  1^  the  board  of  land 
oommlssloners  created  by  and  acting  under 
an  act  of  Congress  approved  Man^  3,  1S91, 
entitled,  "An  Act  to  Ascertain  and  Settle 
Private  Land  Claims  in  the  State  of  Cali- 
fornia." [9  Stat  at  L.  631,  chap.  41.]  Pat- 
ents were  thereupon  issued  by  the  United 
States  to  the  eonflrmees,  and  it  was  alleged 
that  these  grants  conveyed  the  title  ta  the 
waters  within   them. 

It  was  farther  allied  that  the  city  of  Loa 
Angeles  claimed  to  be  the  suceessor  In  ri^t 
and  title  to  all  tbe  grants  made  by  the 
Spanish  and  Mexican  governments  to  the 
Pueblo  de  Loe  Angeles,  and  the  city  Sled  » 
claim  before  the  land  commissioners  In  vir- 
tue of  the  general  laws  of  Spain  to  IS  square 
leagues  of  land,  alleging  that  the  said  lands 
had  been  granted  to  tlu;  puAIo,  which  board 
confirmed  the  title  of  the  city  to  tour  square 
leagues  of  land,  but  rejected  its  claim  to  the 
remaining  IE  equare  leagues,  and  that  a 
patent  was  iaeued  to  the  cil;  by  the  United 
States  for  the  land  so  confirmed,  which  pat> 
ent  did  not  refer  to  tbe  river  or  its  tribu- 
tary waters,  and  did  not  purport  to  oonvey 
any  of  the  waters  of  said  river.  That 
the  city  claimed  the  paramount  right  to  the 
waters  of  the  Los  Angeles  river  and  the 
river  itself  in  virtue  ot  the  grants,  laws, 
usages,  and  customs  of  tbe  Republic  of  Mexi- 
co and  of  the  Kingdom  of  Spain,  made  and 
in  vogue  prior  to  tbe  cession  of  tbe  terri- 
tory embraced  within  the  state  of  California 
to  the  United  States  under  the  treaty  ofx 
Guadalupe  Hidalgo,  and  by  Tirtne'of  cer-? 
tain  acta  of  tbe  legislature  of  the  state  of 
California,  reterred  to  in  the  bill,  and  es- 
pecially by  virtue  of  an  act  of  tbe  leglala^ 
tUTs  of  California,  passed  April  4,  ISEO,  In- 
corporating the  city  of  Los  Angeles,  and  de- 
daring  that  it  "shall  succeed  to  all  th« 
rights,  elainis,  and  powers  of  the  PaAlo  Am 
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Lm  Angelet  tn  reg»rd  b>  praperty,  and  stull 
be  subject  to  all  tlie  liabtlitles  Incurred,  and 
vbligations  created,  hj  the  aTontamieiito  of 
nid  poeblo. 

It  wBa  further  alles^l  that  the  city  never 
procured  the  eonfli-matlon  «t  any  rights  in 
the  waters  of  the  Los  Angeles  river  other 
than  those  that  passed  under  the  grant  of 
land  conferred  by  the  patent,  and  that  the 
act  of  the  I^slature,  passed  April  4,  1S50, 
and  certain  otber  acts  of  the  legislature,  and 
pioceedinga,  sets,  and  charters  of  the  city, 
•et  forth  in  the  bill,  are  a  cloud  apoB  eom- 
plainonta'  title  to  their  landa.  That  the 
Los  Angeles  river  nuu  through  the  three 
tanehos  and  thenoe  through  tiie  dty;  that 
complainants'  lands  are  riparian  to  the 
•tream ;  that  nuderlying  compUinant**  lands 
ftre  percolating  waters  which  do  not  const!- 
tate  a  part  of  the  river,  but  which,  >y  rea- 
*on  of  the  patents  referred  to  and  mesne 
•ODvefanees,  bdong  to  the  several  complain- 
ants as  owners  of  said  lands.  The  bill  then 
mnt  on  to  aver  that  the  dt^  claims  that 
ft  U  the  owner  of  the  river  and  lU  tribn- 
taries  and  their  waters,  passing  through  the 
rancbos  named,  and  of  the  percolating  wa- 
ters In  complainants'  lands;  that  It  dalma 
the  right  to  appropriate  said  waters  for  the 
nse  of  the  city  and  ita  Inliabltanta,  and  that 
eomplainants  have  no  right  to  take  any  of 
the  surface  waters  of  the  rirer  or  the  perco- 
lating waters  except  In  subordination  to 
the  dt^s  paramount  right  to  take  and 
the  same,  and  the  dty  threatens  and  intends 
to  institute  suit  in  th«  state  courts  of  Cali- 
fornia to  enjoin  eomplainanta  from  using 
any  of  the  waters  possessed  by  them  from 
wells  on  their  lands. 

That  the  city  rests  Its  right  and  claim  to 
the  river  and  its  waters  upon  a  certain  con- 
■trucUan  of  the  treaty  of  Guadalupe  Hidalgo 
^  and  of  the  act  ot  Congress  of  March  3,  1851, 
M  and  upon  certain  acts  of  the  California  1^ 
•   islature  and  certain  charters'of  the  cily  of 
Los  Ang«les,  adopted  and  approved  In  pur- 
suance of  an  erroneoui  construction  of  the 
treaty  and  the  act  of  Congress ;  the  acts  and 
eharters  being  enumerated. 

It  was  further  alleged  that,  under  said 
acts  and  said  charters,  the  dty  had  asserted 
and  assumed  the  right  to  take  physical  con- 
trol ot  the  Los  Angeles  river  and  Its  tribu- 
taries, and  has  ezerdsed  the  right  of  ob- 
■tructing  ditches  and  other  conduits  main- 
tained by  owners  of  land  in  the  valley  of  the 
river  above  the  cil;,  and  of  preventing  the 
use  of  the  waters  of  the  river  for  Irrigatli 
of  the  lands  of  eomplainants,  and  that 
aald  laws  and  diarters  and  the  eRerdoe  of 
■aid  rights  have  resulted  in  the  destruction 
of  the  values  of  the  lands.  And  it  was 
•barged  that  the  acts  of  the  Isglslatora  and 
the  diartera  of  the  ei^y  of  Lm  Aagilei 


violation  of  the  14tb  Amendment  to  the 
Constitution  of  the  United  States,  in  that 
they  deprived,  or  attempted  to  deprive,  com- 
plainants  of  tbdr  property  without  due  pro- 
cess of  law,  and  to  grant  the  same  to  the 
city  of  Los  Angeles;  that  the  acts  and  char- 
tors  impaired  the  obligation  of  tfae  contracts 
expressed  In  the  patents  of  the  United 
States  to  complainants'  lands;  and  that 
the  assertion  and  exerdse  by  the  dty  of  the 
right  to  control  the  river  and  Its  waters 
were  in  vlolaUon  of  |  107B,  title  Zi,  of  the 
Bevised  Statutes  of  the  United  SUtes  (U. 
S.  Comp.  SUt.  ISOl,  p  1262). 

And  the  bill  further  averred  that  the  con- 
struction of  the  act  of  Cougreaa  of  March 
3,  18GI,  upon  which  the  defendant  dty 
rested  Its  right  and  dalm  to  said  river  and 
to  said  waters,  li  enoneona,  and  that,  ae- 
cording  to  tlie  proper  construction  thereof, 
the  dty  was  required  to  present  to  the 
board  of  land  commlsaloners  its  claim  ta 
the  wat«n  of  the  river  for  eonflrmation. 

It  was  also  allied  that  the  daims  and 
threats    of    the    dty   to   Institute    actions 
•gainst  complainants,  and  the  control  which 
It  has  ezerdsed  over  the  river  and  the  wa- 
ters thereof,  and  the  several  acts  of  the  leg- 
islature of  California,  and  the   charter  of 
the  dty,  purporting  to  eonvey  title  to  the 
river  and  ita  waters  upon  the  dty  as  the  . 
successor   to  the   Meilean  pud)lo,  cast  aS 
■Blond   upon   the   titles   of   complainante   to** 
thdr  lands,  and  had,  in  large  measnrs^  da- 
strayed  th«  market  value*  thereof. 

It  was  prayed : 

1.  That  a  decree  be  granted  complainant* 
removing  the  doud  east  by  the  dty  of  Loa 
Angeles  upon  their  titles  to  the  lands  de- 
soribed  In  the  bill,  and  that  the  acts  ot  the 
legislature  of  the  state  of  California  and  the 
charters  of  the  city  be  dedared  invalid  In 
reapect  to  conferring  upon  the  dfy  ai^ 
rights  in  the  waters  of  the  Los  Angeles  riv- 
er, acquired  from  the  pueblo  of  Los  Angeles, 
other  than  such  rights  as  were  ascertained 
and  confirmed  under  the  act  of  March  8, 
1861. 

2.  That  a  decree  be  granted  to  complain- 
ants and  each  of  them  quieting  their  several 
titles  to  their  lands  and  to  the  waten  thera- 
in,  and  to  the  riparian  right  of  each  of  them 
to  use  the  waters  of  said  river,  as  against 
the  paramount  title  claimed  by  said  city  to 
hare  been  derived  from  Spain  or  Mexico,  or 
claimed  to  have  been  derived  from  or  to  be 
supported  by  said  acta  of  the  l^slature  of 
the  state  of  California,  or  by  the  charter  of 
said  dty;  and  also  that  It  be  decreed  that 
complainants  ana  the  dty  have  each  and 
aeverally  such  title  only,  derived  from 
Spain  and  Mexico,  as  was  confirmed  and 
patented  to  them  or  their  predecessors  bj 
the  act  of  Congress  of  Uardi  I;  ISSL 
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IL  1k«t  a  itam  to  gnated  to  oompUfR- 
anta,  foiwrer  anjoliiliig  tba  d^  of  IiM  Ab- 
gelea  fnnn  KUing  up  or  Haerting  rodi  pu^ 
mount  rigbt  uid  title  to  uid  tnten;  and 
further  eajoining  skid  dtf  from  soMrtiiig 
and  exereuing  dominion  or  oontrol  otbt  laid 
TiTST  anii  (aid  waters  under  or  by  Tirtue 
of  taid  acta  of  the  l^ielatnre  or  laid  dar- 
ter of  aaid  city  of  Loe  Angele*. 

It  waa  allied  in  the  anawer  tbat,  by  the 
terma  of  each  of  the  grant*  to  the  three 
nnchot  named  in  the  bill,  and  by  the  lava 
of  the  gDvemment  maldng  tlie  aame,  all  of 
tht  waten   within   any   of   the   landa  em- 
braced in  aaid  rancboa,  which  formed  a  part 
of  OT  found  their  way  into  the  aurfaoe  or 
aubterranean    atream    of    the    Loa    Angelea 
^  rirer,  were  excepted  and  reeerved  In  faTOi 
H  of  the  pueblo  of  Loa  Angelea,  and  Uiat  none 
•  of  Batd*wateT8  were  con&rmad  or  granted 
by  the  United  Statea  to  complainanta'  pred- 


It  waa  admitted  that  the  dty  claimed  to 
be,  and  it  waa  alleged  that  the  d^  waa,  in 
fad,  the  nuceaaor  to  all  the  righU  and 
granb  made  by  the  Spaniah  and  Meziean 
govemmente  to  the  pueblo  of  Loe  AngelM. 

The  anawer  further  alleged  that  tlie  pat- 
ent iuued  by  the  United  Statee  to  the  dtj 
of  Lob  Angelea  purported  to  grant  to  tbo 
mayor  and  ooandl  of  the  dty  of  Loe  An- 
gelea all  appurtenancee  belonging  to  the 
land  therein  grxnted,  wUA  inolodad  all 
the  wateiB  of  the  river  and  the  right  to  the 
uae  of  the  aame. 

It  waa  admitted  that  the  dfy  claimed  the 
paramount  rigbt  to  the  watere  of  the  Lm 
Angdea  rinr  by  virtue  of  granta,  lawa, 
naagea,  and  euatoma  of  the  Republio  of 
Mexico  and  the  Kingdom  of  Spain  and  the 
act  of  the  legietature  approved  April  4,  1850, 
mentioned  In  the  bill,  but  It  waa  denied  that 
theae  were  the  only  aoureea  of  title  through 
which  the  dty  claimed;  and  alleged  that  it 
»lao  claimed  said  paramount  right  by  virtue 
of  long- continued  nee  and  pOBeeasion  of  aaid 
river  and  the  watere  thereof  for  the  period 
of  more  than  one  hundred  and  twenty  yeara, 
and  by  varioua  grante  and  oonveyaneee  from 
private  indiriduaJe,  and  by  virtue  of  variotu 
judgmente  and  decreea  of  oonrta  of  compe- 
tent jurisdiction,  and  of  the  patents  to  the 
mayor  and  eommon  council  of  the  city  of 
Loa  Angeles,  mentioned  In  the  bill,  and  alao 
by  virtue  of  its  ownarihip  of  various  trsota 
of  land,  whieh  are  riparian  to  aaid  river, 
amoanting  In  area  to  more  than  4,000  aerea, 
embracing  the  land  thiough  which  the  river 
flows  in  paaaing  through  the  lands  Induded 
In  aaid  patent 

The  anawer  dladaimed  that  the  dty  ac- 
quired, under  the  act  of  the  legislature 
passed  April  4,  18S0,  any  righl  to  the  Loa 
Angdea  river,  or  the  watera  thereof,  or  any 


otber  water  or  rl^t  wUdi  was,  at  the  time 
of  the  passage  of  aaid  aet,  veeted  in  the 
predeeeseora  of  oompleinanta,  or  any  private 
individusj  or  corporation. 

The  anawer  denied  that  the  aeU  of  thajj 
legislature,  or  the'proeeedings,  or  acts,  or* 
charters  of  the  dty,  referred  to  in  Uie  bill, 
eonatituted  any  doud  upon  complainants' 
titles,  but,  on  IJie  contrary,  all^e  that  none 
of  complainanta  had,  at  the  time  of  the  com- 
mencement of  the  suit,  or  have  now,  any 
right  or  intereet  in  or  to  the  watera  of  the 
Los  Angelea  river,  save  in  aubordination  to 
the  paramount  right  of  the  city  to  take  and 
use  all  of  the  waters  of  aaid  river  to  the 
extent  of  the  neoeaaltiea  of  the  d^  or  Ita  in- 
habitaats. 

The  anawer  allied  that  all  of  the  waters 
underlying  complainanta'  lands  form  and 
constitute  a  part  of  the  Loa  Angeles  river, 
and  would,  if  not  intercepted,  reach  the  anr- 
faee  stream  of  the  river  at  a  point  above 
the  northern  boundary  of  the  dty,  and  de- 
nied that  any  of  aaid  watera  bdonged  to  the 
aeveral  oomplalnante,  or  that  they,  or  any 
of  them,  have  ever  had  any  ownerahip  of 
aaid  waters,  save  to  subordination  to  the 
paramount  rigbt  of  the  dly  to  take  and  use 
said  waters,  so  far  aa  it  and  ita  inhahitaota 
might  need  tbe  aame. 

It  waa  denied  that,  in  the  peUUon  of  Uta 
mayor  and  common  coimdl  of  the  d^  of 
Loa  Angelea  to  the  board  of  land  eommie- 
aionera  for  eonflrmation  of  the  pueblo  lands, 
no  cinim  was  made  to  t^e  waters  of  the  !«• 
Angeles  river,  and  alleged  that  tbe  board  ol 
land  commlaaionera,  in  ita  finding  and  judg- 
ment oonflnning  the  daim  of  the  dty  to  the 
pubelo  landa,  also  confirmed  ita  daim  ta 
the  rights  with  respect  to  the  watera  of  the 
river  which  were  posaeesed  l^  the  pueblo; 
and  it  was  admitted  that  the  dty  of  Loa 
Angdea  had,  in  the  paat,  claimed,  and  still 
claimed,  to  be  the  owner  of  all  the  watera 
of  aiud  river,  and  of  ita  tributaries,  from  its 
souroe*  of  aupply  to  the  aouthem  bounduy 
of  the  d^,  and  also  of  all  of  the  watera  ex- 
isting in  complainants'  lands,  and  of  the 
waters  under  aaid  landa;  and  It  was  alleged 
that  all  the  waters  in  those  lands  did  in  fact 
constitute  a  atream  or  water  courae,  and 
were  part  of  tbe  watera  of  the  Los  Angdee 
river.  The  city  admittea  that  It  claimed 
that  eomplainanta  had  no  right  to  pump  the 
waters  in  their  landa,  beeause  anch  pump- 
ing might  ultimatdy  have  the  effect  of  re-, 
dudng  the  supply  in  the  surface  and  sub-  Pt 
terranean  riveT,*and  it  vras  denied  that  they* 
were  percolating  watera,  and  also  denied 
that  the  d^  dalmed  the  rigbt  to  ent«  on 
the  lajida  of  any  of  eomplainanta  to  take  or 
uae  aaid  waters,  or  any  part  thereof,  with- 
out hs-vlng  first  obtained  the  right  ao  to  do 
by   grant   from,  or  ooBdemnatiim   against 
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Hkid  oompUIiuuiti.  It  ma  Admitted  that 
the  ci^  dainied  the  right  to  prevent  oom- 
pUinanta  from  tulug  tb«  w&teni  In  their 
lands  whan  the  dty  hud  need  of  the  (ame, 
but  denied  that  it  claimed  the  right  to  pre- 
vent complainants  from  using  said  wfttera 
b;  entering  upon  their  lands  or  by  osing 
physical  force,  and  alleged  that  the  city 
claimed  the  right  to  prevent  the  nse  of  aald 
vatcTB  b;  compliUnanta  only  in  the  manner 
prsacribed  by  the  lawe  of  the  state  of  Cali- 
fornia, and  that  the  city  intended  to  enforce 
its  rights  against  complainants  by  means  of 
the  suit  brought  by  it,  as  alleged  in  the 
bill,  in  the  state  court,  against  certain  of 
the  complainants,  for  the  purpose  of  enjofn- 
Ing  them  from  using  the  waters  pumped  l>y 
them  from  their  lands,  and  by  means  of 
other  legal  process,  and  not  by  any  unlaw- 
ful acts  or  physical  force. 

It  was  admitted  that  the  d^  rested  its 
claim  to  the  Los  Angeles  river  and  the 
waters  thereof,  including  the  water*  in  the 
lands  of  oomplainanta,  in  part  upon  the 
treaty  of  Qnadalupa  Hidalgo,  aocording  to 
the  manifest  meaning  thereof,  vla^  tliat  the 
rights  of  pueblos  were  intended  to  be  pro- 
tected by  ssid  treafy,  as  well  as  the  rights 
of  individuals  i  and  it  was  admitted  tliat 
the  td\y  rested  its  claim  in  part  upon  the 
act  ol  Congress  of  March  3,  ISSl,  according 
to  the  manifest  meaning  thereof,  via.,  that 
the  claims  of  pueblos,  and  of  municipal  cor- 
porations succwding  them,  to  lands  granted 
by  the  Spanish  and  Mexican  governments, 
were  entitled  to  conflrmation,  and  that  the 
confirmation  tltsieof  iiad  the  effect  of  con- 
firming all  water  rights  which  were  appur- 
tenant to  said  lands,  and  that  said  act  did 
not  require  claims  for  property  other  than 
lands    to   be   presented    for   eonllrmation. 

It  was  denied  that  the  ei^  rested  Its 
claim  to  the  Los  Angeles  river  and  its 
M  waters,  including  the  waters  in  the  lands  of 
•  oomplainants,  upon  the  laws  of  the  state  of 
California  ana  the  ordinances  and  charters 
of  the  city  of  Los  Angeles,  except  to  the  ax- 
tent  that  the  same  bad  the  effect  of  vest- 
ing and  oontinuing  in  the  dtj  and  its  pred- 
ecessors such  rights  with  respect  to  the 
waters  of  the  Los  Angeles  river  as  were 
possessed  by  the  pueblo  at  the  time  the 
pueblo  was  dissolved  and  the  dt;  was  in- 
eorporatad  by  the  act  of  April  4,  1S60,  and 
such  rights  with  respect  to  the  waters  of  the 
river  as  night  have  been  vested  in  toe  state 
of    California   upon    its    admission    to    the 

It  was  expressly  disclaimed  that  thers 
was  granted  bj  said  acts  of  the  legislature, 
or  by  the  d^  charter,  to  the  mayor  and 
common  coundl  of  the  d^  of  Los  Asgdaa, 
■117  light  to  dovdop  waters  percolating  un- 
der the  bod  of  the  Los  Alleles  rirer  or  ela^ 


where,  which,  at  tlie  time  of  the  passage  of 
said  acta,  or  at  the  time  of  the  adoption  of 
ssid  charter,  was  Tested  in  the  complain- 
ant^ or  any  of  them,  or  in  their  predeces- 
sors, or  in  any  private  individual  or  cor- 
poration. 

It  was  alleged  that  the  legislative  acts, 
and  the  ordinances  and  charters  mentioned 
In  the  bill,  were  adopted  with  the  intention 
of  asserting  that  the  dty  of  Los  Angeles 
was  the  owner  of  all  the  rights  possessed  by 
the  pueblo  of  Los  Angeles  to  the  waters  of 
the  Los  Angeles  river,  and  not  with  the  in- 
tention of  depriving  complainants,  or  any  of 
them,  or  any  of  their  predecessors,  or  any 
other  private  Individual  or  private  corpora- 
tion, of  an;  right  in  respect  to  the  waters  of 
said  river;  and  denied  that  by  any  of  said 
acts  of  the  legislatnra  mentioned  in  the 
bill,  or  by  the  charter  of  the  city  or  the 
amendments  thereof,  there  was  intended  to 
be  granted  to  the  dty  any  right  with  respect 
to  the  water  flowing  In  said  river  or  beneath 
the  surface  of  the  bed  thereof,  which  was 
then  vested  in  complainants,  or  any  of  them, 
or  any  of  their  predecessors,  or  any  private 
individual  or  private  corporation,  or  that  by 
any  of  said  acts  It  was  intended  to  devest 
any  private  person  or  corporation  of  any 
vested  private  rights  in  said  waters,  or  that  ^ 
any  of  s^d  acta  had  ever  been  oonstrued  by  n 
any  court  In  the  state  of  California* a  to? 
devest  any  such  private  vested  rights,  but, 
on  the  contrary,  it  was  alleged  that  it  had 
been  determined  by  the  supreme  court  of 
California  tliat  said  acts  did  not  have  such 
effecL 

The  answer  denied  that  the  dty  had  ever 
Interfered  with  the  appellants  In  the  nsa  of 
the  waters  of  the  river  or  its  tributaries,  or 
the  waters  of  said  valley,  except  when  sneh 
waters  were  located  on  or  in  the  lands  ol 
the  dty,  or  on  or  in  lands  on  which  the  dty 
had  acquired  the  right  of  entry  to  divert 
and  use  said  waters,  sxoept  when  the  dty 
has  interfered  with  such  use  by  judgments 
of  court,  obtained  by  due  process  of  law,  and 
denied  that  the  d^  baa  ever  assumed  or  as- 
serted the  right  to  tsJce  physical  control  of 
any  waters  On  or  in  aomplaloants'  lands. 
It  was  disdaimed  that  the  acts  or  charters 
referred  to  in  t^  bill  granted  to  the  dty 
the  right  to  take  physical  control  of  prop- 
erty belonging  to  complainants. 

The  answer  denied  that  the  acU  of  the 
legislature  and  the  ordluanMs  and  chnrters 
of  the  ei^  of  Los  Angdes,  mentioned  in  the 
bill,  or  any  of  them,  were  in  violation  of  the 
Uth  Amendment,  or  Impaired  the  obligation 
of  contracts,  or  were  In  violation  of  |  1970, 
title  24,  of  the  Revised  BUtntM  of  the  Unit- 
ed SUt«s. 

The  answer  allied  that,  aeeordiog  to  the 
proper  CMutmoUon  of  tha  a«t  of  March  %, 
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1831,  tlia  oonflrmmtloii  and  patent  tlierein 
provided  for  onlj  had  the  effect  of  eonflnn- 
[ng  to  the  aonflrmee  and  patentee  the  lands 
thertin  described,  but  subject  to  all  the  ease- 
ments and  serritudes  imposed  thereon  by  the 
lavs  of  Spain  and  Mexico  in  favor  of  Ibird 
parties,  including  the  rights  to  the  waters 
of  nnni.vigable  streams  which  were  attached 
to  other  lands,  or  belonged  to  pueblos  or  pri- 
vate individuals  other  than  the  grantees. 
And  where  such  water  rights  were  appurte- 
nant to  lands  granted  by  the  Spanish  and 
Mexican  governments,  and  confirmed  and 
patented  under  said  act  of  Congrsss,  such 
water  rights  passed  I7  such  patents,  and  a 
claim  for  such  water  rights  was  not  re- 
quired hf  BDcb  act  to  be  conflnnBd  or  pat- 

«  -It  was  admitted  that  the  city  claimed 
that  complainants  had  no  right  to  the  wa- 
ters of  the  Los  Angeles  river,  including  the 
waters  in  othsr  lands,  as  againiit  the  ciLy 
and  its  inhabitants,  when  the  city  shall  de- 
termine that  it  needs  said  waters,  and  that 
the  city  claims  that  the  use  by  the  com- 
plainants of  such  waters  is  at  ths  snlTeraace 
of  the  city,  and  may  be  prohibited  by  tbe 
city  at  any  time,  and  that  the  city  is  threat- 
wing  to  institute  suits  against  complain- 
ants  for  the  purpose  of  enforcing  such 
daims,  but  it  is  denied  that  any  and  all 
■aid  claims,  or  any  dominion  or  control 
which  the  city  hoe  exercised  over  the  river 
Mid  the  waters  thereof,  baa  cast  any  cloud 
upon  the  several  titles  of  eomplainants  to 
their  lands,  or  affected  the  market  value  or 
•atability  of  such  lands. 

Jt  was  allE^^  in  Uie  answer  that,  in  the 
year  I7SI,  a  pueblo  was  founded  on  the  site 
of  the  present  city  of  Los  Angeles  by  the 
government  of  the  Kingdom  of  Spain,  and 
that,  according  to  the  laws  and  regulations 
o{  that  country,  said  pueblo  became  entitled 
to  the  sole  and  exclusive  right  in  perpetuity 
to  tbe  absolute  ownership  of  all  the  waters 
of  the  Los  Angeles  river,  whether  Honing  up- 
on or  beneath  the  surface  of  the  ground; 
that  said  river  then  roae  and  now  risea 
several  miles  above  tbe  sit«  of  the  pueblo, 
and  ran  and  still  runs  down  through  said 
site  to  the  lands  now  embraced  witbin  the 
mty  of  Los  Angelea;  that,  during  tbe  whole 
of  tbe  occupation  and  control  of  said  pueblo 
by  the  Spanish  and  Mexican  govemmenca, 
the  municipal  authorities  at  all  times  exer- 
cised control  of,  and  claimed  the  exclusive 
right  to  use,  all  the  waters  of  said  river, 
and  that  right  was,  during  all  of  said  time, 
recognized  and  acknowledged  by  the  owners 
of  all  of  the  lands  bordering  on  said  river, 
including  the  predecessors  of  complainants; 
that,  ever  since  the  occupation  and  control 
of  said  pueblo  by  ths  United  States  and  by  ' 
the  stats  of  California,  the  municipal   au-  ' 


thorities  of  ttie  dtj  have  exercised  ths  seme 
rights  over  and  to  tbe  waters  of  tbe  river 
as  were  previously  exercised  and  claimed  by 
tbe  authorities  of  the  pueblo,  and  that  ■uch^ 
control  and  rights  were  exercised  and  n 
claimed  for  the  purpose  of  irrigation 'and* 
for  the  domestic  and  other  uses  of  said  pueb- 
lo and  said  city  and  the  inhabitants  thereof. 

It  was  furtlier  alleged  that,  within  one 
year  after  tbe  foundation  of  the  pueblo,  the 
municipal  authorities  thereof  constructed  a 
system  of  irrigation  works  and  conveyed  th* 
waters  of  the  river  to  and  upon  lands  in  ths 
pueblo,  and  that  thereafter,  from  time  to 
time,  other  lands  of  ths  pueblo  wsre  brought 
under  irrigation,  so  that  all  of  said  water* 
were  diverted  from  said  river  and  used  for 
suoh  Irrigation  during  a  period  of  many 
years  prior  to  the  conquest  of  California  by 
tbe  United  States,  and  that,  from  and  after 
such  conquest,  the  same  use  was  made  of  the 
waters  of  the  river  for  tbe  irrigation  of 
lands  within  the  pueblo  and  for  domeetio 
use  of  its  inhabitants  up  to  the  time  of  the 
passage  of  the  act  of  April  4,  1S50,  incor- 
porating tbe  city  of  Los  Angelea;  that  from 
and  aft«r  that  time  the  municipal  author- 
ities of  said  city  continued  to  construct  ad- 
ditional works  for  the  more  economical  di- 
version and  distribution  of  such  waters  for 
in  irrigating  lands  within  said  dty  and 
for  domestie  use  of  the  inhabitants  thereof; 
that,  within  the  past  eighteen  years,  nearly 
all  of  said  irrigable  lands  have  been  divided 
into  building  lots  and  covered  with  houses, 

that  all  of  tbe  waters  previously  used  for 
the  irrigation  of  said  lands,  excepting  the 
portion  thereof  which  has  been  diverted  by 
plainants  within  the  last  five  years,  have 
been  used  b;  the  city  and  its  inhabitants 
for  purposes  other  than  for  irrigation,  and 
all  of  the  waters  of  said  river  during  the 
dry  season  of  each  year,  extending  from  the 
first  day  of  May  to  the  first  day  of  November, 
and  a  great  portion  of  said  waters  during 
the  rest  of  the  year,  bave  been  needed  for 
said  uses.  That  the  population  of  said 
city  is  not  less  than  130,000  people,  and  is 
increasing  at  the  rate  of  more  than  10,000 
per  year,  and  that  the  city  has  no  other 
urce  of  water  supply  except  said  river. 
It  was  alleged  that,  with  certain  excep- 
tions referred  to  therein,  the  pueblo  of  Los 
Angeles,  from  tbe  time  of  its  foundation  in  _, 
the  year  1781,  up  to  the  incorporation  of  theg 
pueblo  as  s'dty  by  the  act  of  1850,  and  the> 
said  ci^  from  that  time  until  now,  has  con- 
tinuously, exclusively,  and  adversely  to  the 
whole  world,  used  all  of  the  waters  of  the 
Los  Angeles  river  under  a  claim  of  owner- 
ship of  said  waters,  the  exceptions  referred 

being  claims  made  by  certain  persons  at 
various  times  of  rights  to  the  use  of  the 
waters  of  ths  river  and  of  alSuente  thereof^ 


3,Google 


uos. 


XHEvnni  ▼.  LOS  AsamxM. 


vUdi  luva  b«ea  litigated  *nd  dedded  by  the 
■tate  courts  Id  favor  of  tha  d^,  uid  it  wm 
further  alleged  that,  trithin  the  past  twelve 
yean,  eertaiu  ownera  of  land*  in  which 
floned  underground  waters  of  tlie  river  Iiave 
Mt  up  a  claim  that  said  wat«n  were  not 
a  pBjt  of  the  river,  and  that  they  were  en- 
tiU«d  to  take  and  appropriate  aaid  under- 
ground waterg  for  their  own  use,  and  that,  in 
pursuance  of  Buch  claima,  great  numborE  of 
aald  parties,  including  some  of  oomplainanta, 
had  constructed  wella,  and  engaged  in  pump- 
ing large  quantities  of  said  water,  thereby 
diminishing  the  surface  Sow  of  the  river, 
and  that  it  was  for  the  purpose  of  prevent- 
ing lueh  diminution  tliat  the  d^  was  bring- 
ing and  eoutttnplatad  bringing  the  actions 
against  complainants  referred  to  in  the 
bill;  that,  within  the  past  five  years,  such 
abstraction  of  these  underground  waters  did 
not  interfere  with  the  supply  of  water  re- 
quired by  the  d^,  but,  within  tlie  past  three 
years,  the  amount  of  diversion  t^  means  of 
■aid  wells  has  increased  so  much,  and  the 
needs  of  the  <Aty  and  ite  InhaUtante  have 
also  so  greatly  increased,  that  the  waters  of 
the  river  which  reached  the  surface  stream 
thereof  and  the  underground  diversion 
works  of  the  clly  have  not  been  sufficient  to 
■upply  it  and  ite  Inhabitaute  with  the  water 
needed  by  them. 

It  was  also  allied  that  the  city.  In  ite 
eorporate  name  or  in  the  name  of  tue  board 
of  water  commissioners,  is  the  owner  of 
numerous  tracte  of  land  which  are  riparian 
to  the  river,  and  which  are  particularly 
described  in  the  answer.  And  further,  that 
in  the  year  1879  two  actions  wera  com- 
menced by  predecessors  of  some  of  complain- 
ants against  the  city  of  Los  Angeles,  claim- 
^  ing  the  right  te  divert  and  use  waters  of  the 
R  river,  and  both  of  said  actions  were  finally 
>  determined  by  the  supreme  ■  court  of  the 
itete  of  California  against  the  plaintiffs, 
and  in  favor  of  the  city,  and  it  was  alleged 
that  complainanta,  who  are  successors  in  in- 
terest of  the  plaintiffs  in  the  suite  last  men- 
tioned, are,  by  said  judgmente,  estopped  to 
deny  that  the  dt;  is  the  owner  of  a  para- 
mount right  to  use  BO  much  of  the  waters 
ol  the  Los  Angeles  river  as  It  and  ite  Inhab- 
itento  may  need. 

Thereafter  the  dty  of  Los  Angeles,  by  ite 
counsel,  moved  the  court  to  dismiss  this 
cause  on  the  ground  that  it  appeared  that 
the  court  had  no  jurisdiction  thereof,  which 
motion  was  sustained  and  the  bill  dis- 
missed; whereupon  the  cause  was  brought 
here  on  certificate. 

Me»»ra.  Ojmm  T.  Mellwtt,  J.  E.  Eaimon, 
Warren  E.  Lloyd,  and  Sttphma  A  Bttph«tu 
for  appellants. 


Ifessr*.  W.  B.  Mktbewa,  J.  R.  9*o*U 

and  Henry  T.  Lee  for  appellee.  e» 

*Mr.   Chief  Justice  FoUcT   delivered   the* 
opinion  of  the  court: 

There  being  no  diversity  of  dtizenship,^ 
the  jurisdiction  of  the  circuit  court  could« 
only  be  mainteined  upon  the  ground'that* 
the  suit  arose  under  the  Constitution  or 
laws  or  treaties  of  the  United  Steles,  and 
a  suit  does  not  so  arise  unless  it  really  and 
substantially  involves  a  dispute  or  contro- 
versy as  to  the  effect  or  construction  of  the 
Constitution  ur  some  law  or  treaty  of  the 
United  States,  upon  the  determination  of 
which  the  result  depends.  And  this  must 
appear  from  the  plaintiff's  stetement  of  hla 
own  daim,  and  cannot  be  aided  by  all^t** 
tions  as  to  the  defenses  which  might  be  in- 
terposed. 

Complainante  prayed  for  a  decree  quieting 
their  title  to  the  lands  described  in  the 
bill,  but  the  avermente  did  not  bring  the 
Base  within  the  claases  of  bills  of  peace  or  to 
quiet  title,  recognized  by  the  usual  chancery 
practice,  as  succinctly  steted  in  Boaton  A  M. 
Contol.  Copper  i  B.  Kin.  Co.  v.  Jfonfotid 
Ore  Purchasing  Co.  188  U.  S.  632,  47  L.  ed. 
628,  23  Sup.  Ct.  Hep.  434.  It  was  appar- 
ently framea  under  |  73B  of  the  California 
Code  of  CSvil  Procedure,  providing  that  "an 
action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  in- 
terest in  real  property  adverse  to  him,  for 
the  purpose  of  determining  such  adverse 
claim."  This  statute  enlarged  the  andent 
jurisdiction  of  courte  of  equity  In  respect 
of  suite  to  quiet  title,  but,  the  equitable 
righte  themselves  remaining,  the  enlarge- 
ment thereof  may  be  administered  by  the 
drcuit  courts  of  the  United  States  as  well  as 
by  the  courte  of  the  state.  Brodtrich's  Will 
(JTiehy  v.  McOlynn)  21  Wall.  603,  S2 
L.  ed.  609;  Bolland  v.  Challen,  110  U.  S.  16, 
28  L.  ed.  62,  3  Sup.  CL  Rep.  495;  Qormlej/ 
V.  Olarit:,  134  U.  S.  348,  33  L.  ed.  913,  10 
Sup.  Ct  Rep,  554. 

It  seems,  and  It  has  often  been  held  by 
the  supreme  court  of  California,  that,  in  an 
action  under  this  section,  it  is  not  necessary 
that  the  complaint  should  allege  the  nature 
of  the  estate  or  interest  daimed  by  the  de- 
fendant. Bead  T.  Fordyce,  IT  Cal.  161 ; 
Castro  V.  Barvy,  79  Cal.  443,  £1  l''ae.  946; 
Bulwer  Con»ol.  Min.  Co.  v.  Standard  Contol. 
M>n.  Co.  B3  Cal.  689,  23   Pac.   1102. 

We  are  dealing  with  the  question  of  the 
jurisdiction  of  the  drcuit  court,  and  the 
general  rule  as  to  that  Is  thus  stated  by  Mr. 
Justice  Peckbam,  speaking  for  the  coni% 

Boston  A  U.  Oonaol.  Copper  A  8.  Mi*.  Oo.^ 

Montana  Ort  Pwvkating  Co.  supra:  n 

"It  would  be  wholly  unnecessary  and  in-P 
proper,    in   order   to   prove    oomplai^uHit'e 
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—Oil  of  aMtm,  to  go  Into  uij  matUn  ol 
dsteoH  whicb  the  defendant!  migbt  pouiblj 
Mt  up,  and  tben  attempt  to  replj  to  such 
defense,  and  thiu,  if  powible,  to  show  that 
a  Federal  queatfon  might  or  probably  would 
arise  in  the  courao  of  the  trial  of  tiie  oase. 
To  allege  auch  defense  and  then  maJce  an 
antwer  to  it  before  the  defendant  hu  the 
opportunity  to  itself  plead  or  prore  fti  own 
defense  ia  inconsiBtent  with  anj  known  rule 
of  pleading,  bo  far  aa  we  are  aware,  and  ii 
improper. 

"The  role  ii  a  reasonable  and  just  one 
tliat  the  complainant  in  the  first  Iiutanoe 
shall  be  confined  to  a  statement  of  Its  oauM 
of  action,  leaving  to  the  defendant  to  set 
up  in  bis  uiswer  what  bis  defense  is. 

"The  eaaes  hold  that,  to  give  the  circuit 
court  original  Jurisdiction,  the  Federal  ques- 
tion must  appear  necessarilj  in  the  state- 
ment of  the  plaintiff's  cause  of  action,  and 
not  as  mere  allegations  of  the  defense  which 
the  defendants  intend  to  set  up  or  which 
tbej  rely  upon.  Third  Street  £  jSuiurbon 
R.  Co.  V.  Lewi;  173  U.  B.  4GT,  13  L.  ed.  768, 
10   Sup.  Ct.  Kep.  461." 

Tested  t^  this  rule,  we  are  of  opinion 
that,  as  a  bill  to  quiet  title,  the  jurisdiction 
of  the  drcnit  court  oannot  be  Bustaiued  by 
reason  of  the  allegation*  that  defendant's 
adveTie  claims  are  based  on  an  erroneous 
eonstruetioB  of  the  treaty  of  Ouadalupe 
Hidalgo  [9  Stat,  at  1^  B22],  the  act  of 
Uaroh  3,  18G1  10  Stat,  at  L.  631,  ehap.  41], 
and  the  acta  of  the  legislature  of  California, 
and  ordinaneea  ani  cbarters  of  the  dty  of 
Los  Angelea,  enumerated,  as  clearly  shown 
hereafter. 

But  complainants,  appellants  hare,  deny 
that  the  present  case  waa  brought  under  i 
738,  and  say  that  the  bill  was  one  to  remove 
clouds  from  complainants'  titles;  that  is  to 
say,  clouda  created  1^  claims  and  threats, 
and  by  the  several  acts  of  California  in- 
olnding  defendant's  chartera,  which  oom- 
plainants  ask  to  be  deolared  invaJid. 
^  We  do  not  understand,  howeva,  that  a 
n  bill  will  lie  to  dispel  mere  verbal  assertions 
•  of  ownership  as  clouds  on  title,  or,*invoking 
equity  interposition  oo  the  ground  of  the 
removal  of  clouds,  that  decrees  may  be 
sought  adjudging  statutes  unconstitutional 
and  void.  If  it  weri  true  that  the  statutes 
and  chartera  referred  to  In  the  bill  were  nn- 
eonstitutional,  ea  alleged,  they  were  void  on 
their  face,  and  could  not  oonstitnte  a  eloud 
on  complainants'  titles. 

The  t«st  as  to  when  a  cloud  is  or  is  not 
flast,  as  stated  by  Ur.  Justice  Field,  then 
«hief  Justice  of  California,  in  Pusley  v.  Hug- 
pint,  16  CaL  127,  and  reasserted  In  Hanne- 
winkl«  V.  Otorgetovn,  IS  Wall.  &i1,  21  L. 
•d.  231,  la  undoubtedly  applicable  and  dem- 


ODStrataa  that  the  asaerUosi  of  uneonstita- 
tioualitf  caimot  be  recorted  to  to  maintala 
Federal  jurisdiction  as  constituting  a  doud. 
The  averment  of  unconstitutionality  in  such 
circumstances  is  a  mere  pretext  to  obtaia 
that  jurisdictjoo. 

According  to  the  bill  complainants'  titles 
were  derived  from  Spain  and  Mexico  by  vir> 
tue  of  gmnts  to  Uieir  predecesaors  from 
tbosa  eountriee,  which  were  conflrmed  bj 
the  board  of  land  oo-nmisaionera.  The  stata 
of  California  was  not  In  the  line  of  such  ti- 
tles, so  that  the  acta  of  the  legislature  and 
the  charters  of  the  dty  complained  of  mani- 
festly did  not  have  the  ^eet  of  depriving 
oomplainance  of  their  property  or  of  impair- 
ing the  obligation  of  any  contract,  but  sim- 
ply conferred  on  the  dty  sudk  rights  fu  re- 
spect of  the  waters  of  the  river  as  may  have 
been  vestod  in  the  atate. 

Hooktr  V.  Los  .In^^st,  ISS  U.  S.  314,  4T 
Ia  ed.  487,  63  L.  E.  A.  471,  23  Sup.'  Ct.  Bep. 
39B,  waa  a  suit  brought  by  the  dty  to  con- 
demn a  traot  of  Isnd  riparian  to  the  Los 
Angelea  river,  and  emhraoed  in  one  of  the 
ranehoB  described  in  the  present  bill.  It 
originated  in  the  superior  court  of  the  eonn- 
ty  of  Lot  Angdea  onder  the  Utie  of  Lm 
AngeUt  v,  Pom«roy,  was  carried  to  the  su- 
preme court  of  the  atate  and  there  afBnned, 
124  CU.  S07.  637,  638,  67  Fao.  6S5.  It  in- 
volved the  qnesUon  of  the  raapeeUve  rights 
of  the  city  and  of  the  defendants  to  the  wa- 
ter of  the  Lo«  Angeles  river.  The  state  su- 
preme court  said; 

"No  act  of  the  leslslatnre  .  .  .  «ama 
diminish  or  ahang«*ths  rights  of  the  defend- f 
ants  In  these  lands  derived  from  their 
predeeessora,  the  Mexloan  and  Spanish  gran- 
tasa.  .  .  .  The  defendants  hold  their 
lands  as  sucoessora  to  several  Spanish  and 
Mexican  grantees,  under  patents  from  the 
United  States  baaed  upon  the  original 
grants.  They  claim  that,  even  conoeding 
the  rights  of  the  pueblo  and  the  dtf's  aue- 
ceoalon  to  those  rights  (a  eoneeuion  whiok 
they  make  only  for  the  purposea  of  the  ai^ 
gument  on  this  point),  they  are  still,  by  vii^ 
tue  of  their  ownership  of  the  lands  fn  qiiaa- 
tion,  entitled  to  the  exerdse  of  full  riparian 
rights,  except  so  far,  and  ao  far  only,  as 
those  rights  are  impaired  by  the  paramotmt 
rights  of  the  pueblo  as  they  existed  before 
the  change  of  flag  and  without  any  Iqrial*> 
tive  addition  thereto. 

"ThU  daim,  we  think,  is  dearly  jns^ 
The  legislature  of  California  could  grant 
nothing  to  the  city  of  Los  Angeles  which  be- 
longed to  others,  and  the  rights  of  the  dty, 
ae  successor  to  the  pueblo,  in  the  lands  of 
riparian  proprietors  holding  under  Mexican 
and  Spanish  grants,  cannot  axeeed  tha 
righU  of  the  pudilo  itaeU.' 
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The  oaM  waa  brongbt  here  on  writ  of  ar- 
Tor,  and  we  iaid : 

'And  ao  u  to  eertaiu  Btatataa  of  tlie  itat« 
•f  Calttonu&,  wbtcu  deelared  that  tba  dtj 
of  Lm  Angelea  ii  vested  with  the  panmotiDt 
right  to  the  gurfaee  and  lutitflrranMii  water 
of  the  Loe  Angeles  river.  Tliou  itatntM 
were  admitted  in  eridonoe  merely  to  show 
that  the  elty  waa  the  auoeeuor  of  the  an- 
dent  puAIo.  The  aourt  held  that  the  right 
of  the  dty  of  Lob  Angelee  to  take  from  the 
Loa  Angelei  river  all  of  tlie  waten  of  the 
river  to  the  extent  of  ita  reaaonable  domes- 
tie  and  muuidpal  needa  waa  baaed  on  the 
Spanish  and  kteiau)  law,  and  not  on  the 
ebartera  of  the  dty  of  Loa  Angeles.  The 
validity  of  the  statutes,  on  aeeount  <rf  re- 
pugnant to  the  Federal  Constitution,  waa 
not  drawn  in  question  in  the  ixM  eourt  nor 
in  the  anpreme  oowt  of  the  state,  and  both 
eonrta  held  that  th^  neither  granted  to  the 
).«ity  nor  took  away  from  plaintiffs  in  srroi 
Jany  rigbta  or  property," 
■  *Thi3  being  so,  the  averments  of  depriva- 
tion or  impairment  afloided  no  proper  basie 
for  jurisdiction,  and  as  to  |  IBTS  oi  the  Ka- 
vised  Statutes  {U.  B.  Comp.  Stat.  1901,  p. 
1262),  that  waa  inapplicable.  Holt  v.  Indi- 
•tw  Mfg.  Co.  179  U.  B.  OS,  44  L.  ed.  374,  20 
Sup.  Ct  Rep.  272. 

In  tmth,  the  qosationa  as  to  the  nature 
and  extent  of  oomplainanta'  titles  or  rights, 
as  pat  forward  in  the  bill,  are  not  Federal 
qaestiona,  uut  queetiona  of  state  or  general 
law. 

In  Eoolcar  v.  Loa  An^slei,  aupro,  it  waa 
eontended  that  the  deeiaion  of  the  state 
court  against  the  claim  of  plalntifTe  In  error 
to  certain  riparian  rights  and  in  certain  al- 
lied percolating  waten,  whieb  rigbta  were 
alleged  to  be  derived  from  a  patent  of  the 
United  States,  and  confirmed  Mexican 
granta,  waa  a  dedeion  against  a  title,  right, 
privilege,  or  immuni^  claimed  under  the 
Constitution  or  some  statute  or  treaty  of 
the  United  States  and  so  revlewsBle  here. 
But  this  court  held  otherwise,  and  we  said: 

"Obviously,  the  question  aa  to  the  title 
or  right  of  plaintiffs  in  error  in  the  land, 
and  whatever  appertained  thereto,  waa  one 
of  state  law  and  of  general  public  law,  on 
which  the  decision  of  the  state  court  was 
final.  San  Franoisoo  v.  Boott,  111  U.  8. 
TSB,  28  L.  ed.  CBS,  4  Sup.  Ct  Rep.  eSS; 
California  Powder  Works  v.  Cains,  151  U. 
&  3S0,  38  L.  ed.  200,  14  Sup.  Ct  Hep.  3S0. 
And  tike  question  of  the  ejialenee  of  perco- 
lating water  was  merely  a  question  of  fact. 

'The  patents  were  in  the  nature  of  a  quit- 
claim, and,  under  the  act  of  March  3,  1B51, 
were  'oonotuaive  between  the  United  Statics 
and  the  said  elsimants  only,  and  shall  not 
4Seet  the  interests  of  third  persona.'  The 
TttUdi^  of  that  Mt  was  not  dnwn  in  ques- 


tion In  the  state  oourt,  and,  as  th»  right  ot 
title  asserted  by  plaintiffs  in  error  waa  d»- 
rived  under  Mexican  and  Spanish  grants, 
the  dedsion  of  the  state  court  on  the 
claims  asserted  by  plaintiffs  in  error  to  the 
waters  of  the  river  was  not  against  any 
title  or  right  elaimed  onder  the  Constitu- 
tion, or  any  treaty,  or  statute  of,  or  eom- 
miaaion  held,  or  authority  exercised  under, 
the  Constitution.  If  the  title  of  plaintiffs 
in  error  were  protected  by  the  treaty,  still 
the  suit  did  not  arise  thereunder,  because  ^ 
the  controversy  in  the  state  court  did  not  m 
involve  the  conatruction  of  the  treaty,  but* 
the  validitj  of  the  title  of  Mexican  and 
Spanish  grants  prior  to  the  treaty." 

Oryilal  Spring*  Land  d  Water  Co.  t.  Lot 
Angtlet,  177  L.  S.  180,  44  L.  ed.  720,  20 
Bup.  Ct.  Rep.  573,  was  a  bill  brought  in  the 
dronlt  oourt  for  tiia  southern  district  of 
California  and  that  eourt  ruled  (82  Fed. 
114)  that  where  both  partiea  claimed  under 
Mexican  grants,  confirmed  and  patented  by 
the  United  States  in  accordance  with  the 
provisions  «f  the  trea^  of  Guadalupe  Hidal- 
go, and  the  controversy  was  only  as  to  what 
were  the  rights  thus  granted  and  confirmed, 
the  suit  waa  not  one  arising  under  a  treaty 
so  as  to  eonfer  jurisdiction  on  a  Federal 
court,  and  that  where  the  only  ground  of 
Federal  jurisdiction  was  the  allegation  that 
defendant's  claim  of  title  was  based  in  part 
on  certain  acts  ot  the  legislature  of  tb» 
state,  which  attempted  to  transfer  to  it,  as 
alleged,  the  title  held  by  oomplainant's 
grantors  at  the  time  of  their  passage,  the 
court  wonld  not  retain  jurisdiction  when  an 
answer  was  filed  by  defendant  denying  the 
allegations,  and  disdaiming  any  title  or 
claim  of  title  not  held  by  it  before  the  pas- 
sage of  the  acts.  The  bill  was  dismissed, 
and  we  afBrmed  the  Judgment 

We  there  cited,  among  other  cases,  PkiU 
lipa  V.  Ifounif  City  Land  >f  Water  Auo.  124 
U.  8.  605,  31  L.  ed.  588,  9  Sup.  Ct  Rep. 
657,  and  iiobinM*  t.  Anderson,  121  U.  & 
622,  30  L.  ed.  1021,  7  Sup.  Ct  Rep.  lOlI. 
In  the  one  ease  It  was  adjudged,  as  stated 
in  the  syllabus,  that  "an  adjudication  by 
the  highest  court  of  a  state  that  certain  pro- 
ceedings before  a  Mexican  tribunal  prior  to 
the  treaty  of  Guadalupe  Hidalgo  were  in- 
Buffident  to  effect  a  partition  of  a  tract  of 
land  before  that  time  granted  by  the  Mexi- 
can government  to  three  persons  who  were 
partners,  which  grant  was  confirmed  1^ 
commissioners  appointed  under  the  provi- 
sions of  the  act  of  March  3,  IS51  (9  SUt 
at  L.  631,  chap.  41),  'to  ascertain  and  set- 
tle the  private  land  oltiiniB  in  the  state  of 
California,'  presents  no  Federal  question 
which  is  subject  to  review  here." 

In  the  other,  tlwt  under  the  act  of  187S 
[18  Stat  at  L.  740,  idiap.  137,  U.  &  Oonvw 
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Stat.  1901,  p.  603],  even  if  the  complsint, 
■taudiog  b;  itself,  made  out  b  ciue  of  ju- 
risdictioD,  it  wae  taken  away  as  soon  &8, 
vheo  the  answer  came  in,  it  appeared  that 
n  defendants  either  disclaimed  all  interest  in 
•  the'Iand  in  question,  or  claimed  title  under, 
and  not  adverse  to,  that  of  plaintiff.  See 
i^so  Boston  A  11.  QomoX.  Copper  dc  8.  Jftn. 
Co.  V,  ilontana  Ore  Purchasing  Co.  188  U. 
S.  632,  643,  47  L.  ed.  626,  633,  23  Sup.  Ct. 
Rep.  434.  There  are  the  same  disclaimer! 
here  aa  in  the  Crj/»tal  Springs  due,  but, 
from  irbat  n'e  have  heretofore  eaid,  it  will 
be  seeti  that  we  are  of  opinion,  in  an;  as- 
pect, that  the  bill  was  properly  dismissed, 
and  that  the  decree  to  that  effect  must  be 
^prmed. 

(203  U.  8.  «Si>         ~^^ 
MAYOR  AND  ALDER»fEN  OF  THE  CITY 
OF  V^ICKSBURO,  Appt., 

VIOKSBURQ  WATERWORKS  COMPANT. 

I.  Dlr«o(  »*p«*l  tront  etrenit  eonrt— 
oase  IbtoItIbk  applliuitioii  of  Federal 
Ooaatltntlon.— A  caw  which  InTolvea  the 
application  of  Um  Coestltutlan  of  the  Dnlted 
Btatea,  and  Ii  tberefort  tbe  lubject  of  a  direct 
appeal  trom  a  elreolt  conrt  to  the  Supreme 
Conn,  ncdet  tbe  act  of  HircU  S,  ISQl  (20 
Stat,  at  L.  82T.  chap,  SIT,  D.  B.  Comp. 
Btat.  leoi.  p.  MS).  I  B,  U  pmented  by  a 
liUl  In  egultr  vlileli  alleles  tbat  a  contract 
rlfht  of  a  waterworks  companj,  with  whose 
predecessors  a  munklpslltj,  with  teglslatlTe 
••nctlon,  contcacted  tor  a  mooiclpat  water 
supply,  ts  Impaired  b;  an  ordinance  dlrecllng 
that  th*  waterworks  companT  be  nolllled  that 
the  cltr  denies  anj  Ilabllltj  on  a  contract 
for  the  use  of  hydrants,  and  bj  the  subs*- 
queot  action  of  the  dtj  la  holding  an  clce- 
Uon  to  authoriie  an  Isaue  of  bonds  tn  buj 
or  coustruct  wsterworks  ot  Its  own,  and  In 
refusing  to  pay  tbe  amount  doe  and  payable 
under  the  terms  of  tbe  contract 

S.  Avpeal — review  of  dlneretloB  of  trial 
oonrt^PermitUni  the  withdrawal  Of  an 
original  bill  ot  a  walerworka  company,  al- 
leelng  that  It  had  b«conie  tbe  owner  of  the 
contract  inTotred  In  a  lull  between  tbe 
muDldpallty  and  another  waterworka  com- 
pany, where  lucb  bill,  being  In  tbe  nature 
ot  a  supplemental  bill,  was  flled  after  the  etty. 
In  answer  to  tbe  company's  petition  to  be 
admitted  as  a  patty  complalneot,  had  dented 
(hat  It  had  any  Interest  In  the  litigation, 
waa  not  an  abiue  ot  the  discretion  of  the 
trial  eoort,  and  the  same  [a  true  of  Its  ac- 
tion In  suppressing  the  testimony  on  Ibis 
question,  and  in  denying  tbe  municipality 
leaTB  to  llle  a  further  answer,  setting  np  the 
alleged  transfer  of  ownerablp. 

M,  MortK>ve— of  corporate  property— 
irhat  paaaea  on  forecIosnrer-Tbe  con- 
tract rights  under  a  municipal  ordinance, 
which  were  tbe  property  ot  a  waterworka 
company,  autboiiied  by  lllss.  Laws  1682,  p. 
00.  to  borrow  money  and  secure  Ita  payment 
kr  mait(a<e  or  deed  of  trust  upon  Its  prop- 


erty and  franchises,  passed  hj  foreclosnt* 
and  a  subsequent  qnltclahn  deed  of  theprop- 
etty  covered  by  a  mortgage  of  alt  Ita  property 
and  trancblsea.  prlTtleces  and  rights. 

4.  ConatltDtlonal  lair— ImpalrBsemt  •( 
contract  obllvation — reaerved  rlsht 
to  repeal.— Impairment  ot  tbe  contract 
rigbti  acquired  by  a  corporation  under  a 
foreclosure  sale  of  the  franchise  and  rlgbta 
conferred  upon  the  mortgagor  by  a  municipal 
ordinance  adopted  prior  to  the  Ulsalealppl 
Constltotlon  of  1S90  cannot  be  juatlOed  as 
an  eierclM  of  the  right  to  alter,  amend,  or 
repeal  corporate  charters,  raerred  In  |  17S 
of  that  Constitution,  although  the  corpora- 
tion In  question  was  organised  after  tbe  Con- 
stitution went  Into  effect. 

B.  Conatltatlaaal  lair— laapalrveBt  »l 
futntraet  obIlKatlonB--re*«rTed  rlcht 
t*  repeal. --The  reserved  right  to  alter, 
amend,  or  repeal  corporate  charters,  given  by 
Miss.  Const.  1890,  |  1TB,  "provided,  however, 
that  no  Injustice  shall  be  done  to  the  etoek- 
holden,"  does  not  autherUe  the  legiitatar* 
to  empower  ■  maniolpallty  to  conatmn 
waterworks  of  Its  own  during  the  term  ot  an 
exclusive  walerworka  franchise,  posaessed  by 
a  private  corporation  nnder  a  municipal  ordi- 
nance adopted  with  IsflslatlTe  sanction. 

a>  MnalelpBl  eaFpoTBtloBs — power  to 
arrant  caelaBl-ve  prlvHeree.— A  mnnld- 
pallty,  tn  exercising  tbe  autborlty  conferred 
by  Ita  charter  to  provide  for  the  erection  and 
malntenBDce  of  a  system  ol  waterworks  to 
supply  the  city  with  water,  and,  to  tbat  end, 
to  contract  with  a  party  or  parties  who 
aball  build  and  operate  waterworks,  may  ex- 
clude Itself  from  constructing  and  operating 
waterworke  of  Its  own  for  tbe  term  cov- 
ered by  such  contract  e 

T.  HBBlclpal  oorBOratlons — (raBt  of  ax- 
el as  Ive  prlvllesea^-A  municipality  ei- 
elndes  Iteelf  from  competition  daring  the 
period  named  with  the  grantee  In  an  ordi- 
nance of  the  exclusive  right  to  erect  main- 
tain, and  operate  waterworks  for  a  dellnlte 
term,  to  supply  water  for  public  and  private 

B.  HaBdatory  iBjaBctloB  —  mnnlelpal 
coBetmcttoB  of  sewer. — A  municipality 
cannot  be  required,  by  a  mandatory  Injunc- 
tion, to  extend  a  sswsr  and  constroct  an  out- 
let therefor,  eo  aa  to  diacbarge  the  lewage 
below  the  intake  of  the  waterworka.  Irre- 
spective of  the  eierclse  of  tbe  discretion 
vested  by  law  In  the  municipal  authorities  to 
determine  the  practicability  of  the  eewer  o^ 
dered,  the  availability  of  taxation  tot  tlM 
pnrpoaa,  and  like  matters. 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Scuthern  District 
of  Mississippi  to  review  a  decree  enjoining 
municipal  competition  with  a  private  water< 
works  companj,  and  rtquiring  the  munid* 
palitf  ia  eonstruet  a  sewer  which  ehaJI  di*- 
charge  below  the  intake.    Modified  faj  alii^ 

■SO.    Nota-For  eases  In  point   see  *«L  H 
Osnt  zn*.  Hnnldpal  OerpsraUons,  1 1R. 
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I*"**";  tha  pnrrUon  rMpectlng  Ulb  tewVt 
■nd,  a*  modifitd,  affirm«i. 

Tba  f&cts  are  stated  in  Um  opinion. 

KsMT*.  J.  C.  BryMB,  If.  Dahney,  B.  0. 
MoCaba,  and  L.  W.  Magrvder  for  &pp«lUnt. 

Uet*T».  B.  8.  HncUoKt  HnTrftr  T. 
0,  ■mltb,  and  J.  Hirah  for  kppellM. 

■     *Mr-  Justice  Dbj  delivsred  the  opinion  of 
the  court: 

This  ca^e  waa  before  this  court  at  the  Oc- 
tober term,  ISOl,  and  U  reported  in  ISG  U. 
&  eO,  46  Ii.  ed.  SOS,  22  Sup.  CL  Kep.  fiSS. 
It  1TBB  then  here  upon  the  question  of  juria- 
dietlon,  and  It  was  held  that  it  presented  a 
Mmtroversj  arising  under  the  Constltntiou 
of  the  United  Statet,  such  as  gara  the  dr- 
eoit  eourt  juriadiction.  There  was  no  diver- 
ai^  of  dtizeoahip,  and  the  bill  was  filed  hj 
the  Vickeburg  Waterworks  Company,  a  cor- 
poration of  the  state  of  Miasissippi,  against 
the  mayor  and  alderoeu  of  the  city  of 
VieksbuTg,  a  munidpal  corporation  of  the 
same  atate.  In  view  of  the  full  itatommt 
of  the  eontants  of  the  bill  and  the  amended 
bill  in  the  ease,  as  reportea  in  165  U.  8., 
it  is  unnecessary  to  repeat  it  On  the  pres- 
ent appeal  a  motion  to  dismiaa  or  afflnn  waa 
made,  which  waa  passed,  to  be  heard  with 
the  raerita.  We  regard  the  dedalon  of  thla 
oonrt,  when  the  caae  was  here  at  the  former 
term,  as  settling  the  queetion  of  jurisdic- 
tion, and  affirmatiTclj  determining  that, 
upon  the  bill  and  amended  bill,  the  com- 
plainant alleged  a  ease  wbioh  involved  the 
application  of  the  Constitution  of  the  Unit- 
ed Btates,  and  appealable  to  this  court, 
within  I  6  of  the  act  of  Hareb  3,  1891,  a« 
amended.  26  Stat  at  L.  827,  chap.  617,  U. 
B.  Comp.  Stat  IQOl,  p.  64Q. 

The  suit  was  brought  t^  the  waterworks 
sompany,  claiming  an  ezcluaive  right  aa 
against  the  city,  under  a  contract  with  it 
for  the  construction  and  maintenance  for  a 
period  of  thirty  years  of  a  system  of  wa- 
tervrorka,  which  exclusive  eontract  it  was 
alleged,  would  be  practically  destroyed  if 
subjected  to  the  competition  of  a  system  of 
waterworks  to  be  erected  by  the  city  itself, 
which  waa  in  contemplation  under  authority 
•f  an  act  of  the  legislature  of  Mississippi, 
authorizing  the  mayor  and  aldermen  of  the 
u  dty  of  TIckaburg  to  issue  bonds  to  the 
?  amoant*ot  $376,000  to  purchase  or  construct 
a  waterworks  system  and  a  sewer  system, 
and  for  oertain  other  purposes.  That  act, 
among  other  things,  required  the  vote  of  the 
•lectors  of  the  dty  upon  the  question  of  is- 
mdng  bonds  and  constructing  or  buying 
waterworks;  an  election  waa  held,  and  it 
waa  voted  by  a  majority  of  the  votes  east 
that  the  dty  should  issue  bonds  to  Qw  sum 
of  (IGO,000  to  purchase  or  couatruot  wator- 
vorka  tor  the  dty.    A  raaolutlon  was  passed 


by  the  munidpal  anthoritlaa,  Instmotlni 
the  ntayor  and  aldermen  to  notify  the  water- 
worits  company  that  liability  was  denied 
upon  the  aontra«t  for  the  use  of  the  water- 
works hydrants,  and  that  from  and  aftar 
August,  1900,  the  d^  would  pay  a  reason- 
able eompensation  for  the  use  of  said  hy- 
drants. A  bill  was  filed  In  the  equi^  court 
in  Warren  coun^,  Misaiieippi,  averring 
that  the  original  contract  to  which  the  wa- 
terworks eompany  dalmad  to  have  succeed- 
ed was  null  and  void;  that  the  mayor  and 
aldermen  bad  exceeded  their  powers  in  mak* 
Ing  the  contract  for  thir^  years;  that 
r&tea  charged  to  consumers  ware  exorbitant 
and  illegal;  that  the  mayor  and  aldermen, 
at-a  meeting  held  on  November  6,  IQOO,  bad 
resolved  that  th«7  no  longer  recognized  any 
liability  under  said  contract;  that  the  Tidn- 
burg  Water  Bapply  Company  (a  former 
holder  of  s^d  oontraot]  and  the  complain- 
ant had  no  righte  in  said  contract  *o-i  the 
dty  waa  entitled  to  have  the  same  cancded 
and  annulled.  And  it  was  hdd  in  1S5  U. 
S.  that  the  facte,  taken  t<^ether,  presented 
something  more  tiian  a  case  of  mere  breach 
of  private  contract  and  disdosed  an  inten- 
tion and  attempt  by  subsequent  legislation 
of  the  dty,  to  deprive  the  company  of  Ito 
righte  under  the  existing  oonteact,  and  It 
was  said;  'Unless  tbs  dl?  can  point  to 
some  inherent  want  of  l^;al  validly  In  the 
contract,  or  to  some  disregam  by  the  wa- 
terworks  company  of  Ite  obligations  under 
tJie  contract  as  to  warrant  the  city  In  de- 
claring iteelf  absolved  from  the  contract  the 
case  presented  by  the  bill  is  within  the 
meaning  of  the  Constitution  of  the  United 
States  aod  within  the  jurisdiction  of  the 
drcult  court  **  presenting  a  Federal  quee-» 
tion."  And  it  was  further-held  that  It  waa? 
a  valuable  feature  of  equi^  jurisdiction 
to  anticipate  and  prevent  threatened  injury, 
and  the  conclusion  was  reached  that  the  al- 
legations of  the  bill  made  a  case  for  an 
injunction.  The  case  was  thus  brought 
within  I  5  of  the  act  of  March,  18B1,  aa 
one  In  which  the  appeal  is  directly  to  this 
court  See  also  upon  this  point  Perm  Mat. 
L.  Int.  Co.  T.  Austin,  168  U.  8.  085,  42  L. 
ed.  820,  IS  Sup.  Ct  Rep.  223.     The  motion 

I  dismiss  will  be  overruled. 

Upon  the  case  going  back  to  the  drcult 
court  an  answer  waa  filed  raising  issues  as 
whether  the  complainant  had  accepted 
and  performed  the  agreement  in  their  con- 
tract to  supply  water  to  the  dty,  and  deny- 
ing the  right  of  the  complainant  to  have 
and  to  own  the  contract  and  the  authority 
of  the  d^  to  make  an  ezcluaive  contract 
and  detailing  other  matters  not  necessary 
to  further  set  forth. 

Certain  questions  of  fact  as  to  the  cha> 
aetar  of  the  wmter  siqipUed  by  the  coii»- 
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plminant,  ths  pTamm  nwlntalned,  and  tlm- 
iUr  queations  were  decided  hj  Uie  dreult 
court  in  f&Tcr  of  tile  appelleea.  An  exam- 
ination of  the  record  maket  It  inffldent  for 
nj  to  ULj  tbat  we  flnd  no  reason  for  disturb- 
ing tbe  conclnsions  of  the  circnit  court  up- 
on these  quaetlons.  , 
The  deere*  In  the  caM  below  was  In  favor 
of  the  waterworks  oompan^,  maintaining 
Ita  right  to  the  contract  for  hydrant  rentals, 
and  enjoining  the  d^,  during  the  period  of 
the  contract,  from  construeting  a  water- 
works syBtem  of  lU  own,  and  requiring  ttie 
eit?  to  oonitruet  a  sewer  for  tlie  disposal  of 
house  sewage  from  tlw  dty. 

The  asslgnnienta  of  error  necessaiy  to  be 
MUsidered  are: 

1.  As  to  the  alleged  error  of  the  court 
below  In  permitting  a  corporation  known  as 
the   City  Waterworks  k   Ught  Company, 
which  had  Intervened  in  tne  ease,  to  with- 
draw from  the  filee  ita  original  bill  In  tbe 
nature  of  a  supplemental  bill,  and  etrlking 
out  certain  testimony  which  had  been  taken 
eonceming  the  same. 
^     2.  In  enforcing  the  contract  with  the  d^ 
tt  in  favor  of  the  eomplsinant,  and  restraining 
?  the  dty  from  erecting  waterworks  oMts  own 
during  the  term  covered  by  the  oontimct 
with  the  complainant. 

3.  In  requiring  the  oonstmetion  of  the 
•ewer  by  tlie  dty. 

We  shall  prooeed  to  DoUce  th««(  In  the  or- 
der named. 

The  City  Waterworks  A  Light  Company, 
on  December  2,  IB03,  filed  ita  petition  pray- 
ing t«  be  admitted  as  a  party  oomplainant 
In  tbeeauBe,andset  up  that  it  wan  the  owner 
of  the  contract  sued  upon.  To  this  peUtion 
the  dty  answered,  denying  that  tbe  City 
Waterworks  i  Light  Company  had  pur- 
chased, by  deed  or  otherwise  or  owned  the 
property,  real  and  personal,  of  the  complain- 
ant, the  Tiekaburg  Waterworks  Company, 
and  denying  that  tbe  City  Waterworks  ft 
Light  Company  bad  any  interest  In  the 
subject-matter  of  the  suit  or  ehonld  be  ad- 
mitted as  a  party  complainant  therein.  Tbe 
City  Waterworks  &  light  Company  then 
filed  its  original  bill  in  the  nature  of  a 
■Dpplemental  bill,  on  May  G,  1B04,  after  the 
city  had  denied  tiiat  It  liad  any  interest  in 
the  suit  On  May  13, 1D04,  it  filed  a  motion 
asking  leave  to  withdraw  its  petition  and 
bill  from  tbe  filee,  whidi  motion  was  grant- 
ed by  the  court,  and  th?  motion  of  the  Vicks- 
burg  Waterworks  Coi3ipany  to  withdraw 
from  the  filaeits  written  consent  to  the  filing 
of  the  bill  was  slao  sustained,  and  the  court 
granted  tbe  withdrawal  of  tbe  petition,  bill, 
exhibits,  and  written  consent  Thereupon 
the  city  offered  a  supplemental  answer,  and 
uked  the  court  for  leave  to  file  the  same, 
ndn  answer  made  allegations  setting  forth 


the  transfer  of  tlie  oontraet  to  the  CI^ 
Waterworks  &  light  Company,  and  asked 
for  a  continuance  of  the  cause,  with  leave 
to  take  testimony  to  support  the  averrnente 
of  this  supplemental  answer.  The  court,  on 
the  same  day.  May  13,  1904,  overruled  the 
city's  motion  for  leave  to  file  the  supple- 
mental answer  and  for  continuance,  with 
leave  to  take  testimony  in  support  thereof, 
and  proceeded  to  hear  the  case  upon  the 
original  pleadings  and  proofs.  It  also  per- 
mitted the  withdrawal  of  certain  testi- 
mony referring  to  tbe  City  Waterworks  1^^ 
Light  Company  and  the  transfer  of  tbe  con-  * 
tract  to  it  In  view  of'the  action  of  the* 
court  upon  the  pleadings  as  ta  the  City 
Waterworks  ft  Light  Company,  this  testi- 
mony had  become  immaterial. 

In  tbe  action  of  the  court  just  recited  we 
can  flnd  no  ground  for  a  reversal.  Tbe  CI^ 
Waterworks  ft  Light  Company  had  oome  in- 
to the  case  claiming  an  ownership  of  the 
contract  which  was  denied  by  the  dty;  cer- 
tain testimony  was  filed  concerning  Uis 
claim  of  the  company.  We  think  it  waa  dis- 
cretionary with  tlie  conrt  to  permit  the 
withdrawal  of  these  pleadings  and  the  sup- 
pression of  this  testimony,  and  it  was  like- 
wise within  Ita  discretion  to  permit  or 
deny  a  further  answer  by  the  dty  setting 
np  the  alleged  transfer  of  ownership.  These 
matters,  except  In  eases  of  gross  abnse  of 
discretion,  are  within  the  control  of  tbe 
trial  court  Oftapmon  v.  Barney,  129  U-  8. 
BT7,  eSI,  8E  L.  ed.  600,  801,  0  Sup.  Ct  Repy 
426;  Dean  v.  Maaon,  tO  How.  108,  204,  IS  L. 
ed.  B76,  STB. 

The  principal  oontroversy  in  the  case  la  as 
to  the  oorrectuesB  of  the  decree  of  tiie  court 
below  restraining  the  city  from  erecting 
waterworks  of  ita  own  within  the  period 
named  in  the  contract  which  decree  pro- 
ceeded upon  the  theory  that  the  dty  had  exr 
eluded  itself  from  erecting  or  maintaining 
a  system  of  waterworks  of  Its  own  during 
that  period.  The  contract  for  the  construc- 
tion of  tbe  waterworks  was  originally  made 
on  November  18,  ISSS,  by  an  ordinance  of 
that  date,  granting  to  Samuel  R.  Bullock  ft 
Company,  their  associates,  successors,  and 
assigns,  tbe  right  and  privilege  to  construct 
a  waterworks  system  in  the  city  of  Vicks- 
burg,  for  the  period  of  thirty  years  from  the 
date  of  the  ordinanoa.  Section  I  of  the  or- 
dinance provided  that.  In  consideration  of 
the  public  benefit  to  he  derived  therefrom, 
the  exclusive  right  and  privilege  waa  grant- 
ed for  the  period  of  thirty  years  tnta  the 
time  the  ordinance  took  effect,  to  Samuel  R. 
Bullock  ft  Company,  their  associates,  succes- 
sors, and  assigns,  to  erect,  maintain,  and  op- 
erate a  system  of  waterworks  in  accordancs 
with  the  terms  of  the  ordinance,  and  of  us- 
ing the  streets,  alleys,  etc.,  within  the  ix^ 
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p(mt«  limita  ol  tha  d^,  u  they  ttien  ex- 
{Bt«d  or  might  thereafter  be  eztoided  for  the 
0  purpose  of  laying  pipes  and  maim  and  other 
?eoDduits,*and  erecting  hydntnta  and  other 
apparatus  for  the  obtaining  of  a  good  water 
•npply  tor  tb«  dly  «f  VielcsbuTg  and  for  ita 
inbabitanta,  for  pubbo  and  private  lue. 
There  was  a  stipulation  for  oertain  hydrants 
for  the  term  of  thirty  yean  at  an  annual 
rental  of  9S5.00  each,  and  it  waa  provided 
that  Bullock  A  Company,  their  associates, 
•uooeuors,  and  assigns,  might  procure  the 
orgajiization  of  a  waterworlca  company,  and 
BBiign  their  rights  and  privileges  under  the 
ordinance  to  such  corpotation.  It  is  dis- 
dosed  in  the  record  that  Bullock  A  Com- 
pany procured  the  orgtnliatjon  of  a  wafei^ 
works  company,  the  Vickshurg  Water  Sup- 
ply Company,  which  company  executed  a 
mortgage  to  the  Fanners'  Loan  k  Trust 
Company  of  New  York,  which  induded  "All 
of  its  real  and  personal  proper^,  goods, 
chatteli,  owned  now  or  which  may  hereafter 
be  acquired  by  it,  including  ita  land,  rents, 
waterworks,  buildings,  pump  houses,  stand- 
pipes,  reservoirs,  machinery,  pipes,  mains, 
h^ants,  apparatna,  and  equipments,  sit- 
uated in  the  dty  of  Vlcksburg,  county  of 
Warren,  state  of  Mississippi,  together  with 
all  and  singular  the  tsmemeota,  haredita' 
mante,  and  appurtenances  thereunto  belong- 
ing or  In  ai^  wise  appertaining,  and  the  re- 
version and  reverdona,  remainder  and  re- 
mainders, tolls,  rents,  issues.  Income,  profits 
■oeniing  therefrom;  also  all  and  singular 
tiw  eorporate  franddsea,  privileges,  rights, 
Ilabilitee  which  the  yiater  compaiq'  now  has 
and  can  ezerdse,  or  shall  hereafter  aoquir* 
and  posseas,  and  also  all  tha  estata,  right, 
title,  interest,  property,  possessions,  claim, 
and  demand  whatsoever,  as  well  in  law  aa 
In  equity,  of  the  water  company,  of  and  to 
the  property  above  described  or  hereafter  to 
be  acquired,  and  each  and  eveiy  part  and 
parcel  thereof,  with  the  appnrtmianeaa,  to 
have  and  to  hold  all  and  singular  the  above 
granted  and  described  premises  with  the 
appurtenances  nnto  the  trustee  3nd  ita  suc- 
ceasora  forever."  Upon  the  foreclosure  of 
this  mortgage  the  proper^  waa  bid  off  by 
If.  O.  Grumpier  on  the  8th  day  of  August, 
1900.  He  aaaigned  his  bid  to  the  Vickabiirg 
Waterworks  Company,  complainant  in  this 
case,  and  the  Vicksburg  Water  Supply  Com- 
ttpany  on  October  18,  ItKK),  1^  a  quitclaim 
7daed,  conveyed  all  the  property  dsacrlbed  in 
the  deed  of  trust  to  tha  Fannara'  Loan  & 
Trust  Company,  to  the  Viduburg  Water- 
works   Company. 

A  prdiminary  question  is  made  that  the 
VidcBburg  Waterworks  Company  dtd  not  ac- 
quire title  to  the  contract  rights  by  virtue  of 
these  proceedings.  But  we  are  dted  to  an 
Mt  of  the  legtdatnre  of  Misdssippi,  «p-  ' 


proved  March  7,  1882  {Uws  of  I8R2,  p.  !>0), 
which,  upon  its  face,  is  broad  enough  to 
authorize  such  corporations  to  borrow  mon- 
ey and  secure  the  payment  of  the  same  by 
mortgage  or  deed  of  trdst  upon  thdr  prop- 
erty and  franchlsea,  and  we  think  the  mort- 
gage in  question  would  indudv  the  contract 
righU  of  the  Vlcksburg  Water  Supply  Com- 
pany, and  that  they  would  pass  by  Uie  sale 
and  subaequent  quitdaim  doad  to  the  Vlcks- 
burg Waterworks  Company.  Where  a  com* 
pany  is  authorised  to  mortgage  its  fran- 
chises and  rights,  these  may  be  solo  and  the 
purchaser  acquire  title  thereto  at  the 
foredOBure  sale,  although  the  corporate 
right  to  exist  may  not  be  sold. 
JIfainpMs  (t  L.  R.  R.  Co.  v.  Railroad 
Oomrt.  (Mtmphia  A  L.  R.  R.  Co.  v.  Berry) 
112  U.  B.  60»,  ea  L.  ed.  837,  S  Sup. 
Ct.  Rep.  290.  The  power  to  mortgage  tha 
privileges  and  rights  of  the  oorporation  must 
necessarily  indude  the  power  to  bring  them 
to  sale  to  make  the  mortgaga  effectual. 
Ntto  Orison*,  S.  F.  d  L.  R.  Co.  v.  D»Uunore, 
114  U.  8.  601,  E9  L.  ed.  244,  B  Sup.  Ct 
Rep.  1009,  dtad  and  followed  In  Julian  v. 
Central  Trurt  Co.  193  D.  S.  93,  106,  48  L. 
ed.  689,  636,  24  Sup.  Ct  Rep.  399.  We 
think  the  mortgage  In  this  oaae  covered  and 
the  decree  passed  the  contract  rights  given 
originally  to  the  Vlcksburg  Water  Supply 
Company  by  the  ordinanee  of  November  18, 
1S86. 

It  is  further  urged  that  tlie  Vlcksburg 
Waterworks  Company  waa  organized  after 
the  taking  effeot  of  the  Constitution  of  Mis- 
slMippI  of  1890,  which  provided:  "See.  178. 
Oorporationa  ahall  be  formed  under  general 
laws  only.  The  legislature  shall  have  power 
to  altar,  amend,  or  repeoJ  any  charter  of  in- 
corporation now  existing  and  revocable,  and 
any  that  may  hereafter  be  ai«ated,  whenever, 
In  its  opinion.  It  may  be  for  the  public  in- 
terests to  do  so;  provided,  however,  that  no 
injustice  shall  be  done  to  the  stockholders." 
And  it  is  insisted  that  the  subsequent  legis-^ 
latlve  authori^  given  to  the  city  to  issue* 
bonds  and*build  its  own  waterworks  amount-  • 
ed  to  a  repeal  of  the  exclusive  feature  of 
the  grant  in  the  ordinance  of  1S86,  if  any  it 
eontained.  We  are  dtad  in  support  of  that 
proposition  to  tne  ease  of  namilton  Oat- 
light  <£  Coke  Co.  V.  Hamilton,  UQ  U.  B.  2SS, 
36  L.  ed.  063,  13  Bup.  Ct  Hep.  00,  consider- 
ing the  provisions  of  the  Constitution  of 
Ohio  OS  to  altering  or  revoking  oorporate 
privileges.  But  we  think  the  right  of  the 
Vlcksburg  Waterworks  Company  was  ac- 
quired uiid»  the  foredosure  and  sale 
of  the  contract  rl^ta  conferred  In  tha  o^ 
dinance  of  1S8S  and  covered  in  the  mort- 
gage, as  we  have  stated.  Furthermore,  tha 
Mississippi  Oonstitntion  oontoins  this  pro- 
vision, which  is  not  in  the  Ohio  Constitution, 
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oonddercd  tn  ibt  Bamilttm  Com,  namely: 
"Provided  [In  eierciain^  the  ri^t  of  »inend- 
ment  or  repeal  of  a  charter]  no  injustice 
■ball  be  done  to  the  stoekholdera."  If  it  be 
true  that  the  eoraplalnant  below  had  a  bind- 
ing contract  excluding  oompetition  by  the 
city  In  furnishing  a  water  supply  for  a 
period  of  thir^  years,  we  think  it  would  be 
a  palpable  injustiee  to  the  stockholders  to 
permit  the  competition  of  the  city  by  new 
works  of  its  own;  which,  whether  operated 
proStahiy  for  the  municipality  or  not,  might 
be  destructive  of  all  successful  operation  in 
furnishing  water  to  Eonsumers  by  the  priv- 
ate company. 

Coming  diicctly,  then,  to  the  queaUon 
wheUier  this  is  an  exclusive  eontract,  the 
question  resolves  Itaelf  Into  two  branches. 
Had  the  city  the  right  to  make  a  contract 
excluding  itselfT  And,  if  so,  has  the  con- 
tract now  nnder  consideration  that  elTect. 
Hie  legislature  of  the  state  of  Mississippi 
on  March  8,  1686,  in  the  charter  of  the  city 
of  VIcksburg,  among  others,  gave  to  the  city 
the  following  powers:  "^o  proidde  tor  the 
erection  and  maintenance  of  a  Bystein  of 
waterworks  to  supply  said  dty  with  water, 
and  to  that  end  to  contract  with  a  party  or 
parties  who  shall  boild  and  operate  water- 
works." The  question  Is  now,  not  whether 
the  city  might  make  a  contract  giving  the 
exclusive  right  as  against  ail  third  persons 
to  erect  a  system  of  waterworks,  but  wheth- 
er it  oan,  In  exercising  this  legislative  pow- 
^  er,  exclude  Iteelf  from  constructing  and  op- 
tterating  waterworks  for  the  period  of  years 
•  covered  by  the  contract.  It  b*said  the  sn- 
preme  court  of  Misaisaippi  has  denied  this 
power,  and  we  are  referred  to  CoUina  y. 
Sherman,  31  MIsa  879,  Gain*  r.  Ooatei, 
SI  Miss.  33S,  and  Gr«en<nUe  Wattnoork* 
Co.  V.  QremvUle  (Miss.)  T  So.  40B. 

We  do  not  think  any  of  these  eases  de- 
cisive of  the  point.  In  ColUni  v.  Bhtrman, 
it  was  held  tliat  the  charter  granting  the 
right  to  a  turnpike  and  ferry  company  to 
maintain  a  ferry  upon  a  particular  river, 
which  contained  no  grant  of  an  exduaive 
light,  did  not  prevent  the  legislature  from 
afterwards  inoorporating  another  company, 
authorized  to  establish  a  turnpike  and  ferry 
upon  the  same  river  and  upon  the  aame  line 
of  travel,  although  the  establishment  of  the 
latter  company  might  materially  Impair  the 
value  of  the  franchise  granted  to  the  first 
eompany.  The  cases  were  cited  and  the  gen- 
eral [Hrinciples  stated  that  exclusive  privl- 
legea  could  not  be  granted  by  implication; 
there  was  do  attempt  to  make  the  first  fran- 
chise exclusive  in  that  ease.  In  Ooittea  T. 
Ooatea  It  was  held  that  the  act  in  question 
did  not  confer  upon  a  certain  corporation 
the  exclusive  privilege  of  weighing  cotton; 
that  there  was  nothing  In  the  charter  indi- 


cating any  intention  to  confer  an  exelunv* 
right,  and  many  cases  were  cited,  iaelnd- 
ing  a  number  from  this  court,  to  the  effect 
that  exclusive  privileges  are  not  to  be  grant- 
ed by  implication.  Tn  Qreenville  Water- 
vorkt  Co.  V.  OramivilU  thq  dty  of  Green- 
ville had  made  a  contract  with  the  Qicen- 
ville  Waterworks  Company  to  build  a  sys- 
tem of  waterworks  by  a  certain  time,  but 
the  company  had  failed  to  comply  with  the 
contract,  the  time  was  extended,  and  the 
company  again  defaulted.  The  ei^  there- 
upon canoeled  the  oontract  and  made  a  new 
contract  with  the  Delta  Waterworks  Com- 
pany. Then  the  Greenville  Waterworke 
Company  filed  a  bill  to  enjoin  the  eit?  and 
the  other  oompany  from  eariying  out  the 
contract,  and  prayed  for  a  spedfle  perform- 
ance of  its  contract  with  the  city.  Tbe 
court  held  that  there  wa*  no  power  given 
by  the  charter  of  the  city  of  Oreenville  to 
grant  a  monopoly  tor  a  long  series  of  yean 
for  supplying  the  elfy  and  its  inhabltanta  ^ 
with  water.  The  question  whether  the  dty  « 
eouid'exclude  itself  in  such  a  contract  aa> 
we  have  now  before  us  waa  not  met  or 
passed  upon.  But  it  Qu  doctrine  of  Mi^ 
issippl  were  otherwise,  and  with  due  respect 
to  which  the  decisions  of  its  highest  court 
are  justly  entitled,  it  has  been  frequently 
held,  in  passing  upon  a  question  of  contract. 
In  droumetances  sueh  as  exist  In  this  ease 
involving  the  constitutional  protection  af- 
forded by  the  Constitution  of  the  United 
Btat«s,  this  court  determines  the  nature  and 
characta  thereof  for  Itaelf.  Dougla»  t, 
JCmttioJty,  laS  U.  8.  488,  42  L.  ed.  G&3,  18 
Sup.  Ct.  Rep.  199.  And  we  think  the  ques- 
tion of  the  power  of  the  city  to  exdude  i^ 
sell  from  competition  is  controlled  In  tbia 
court  by  the  oase  of  WalUi  Walla  v.  Walls 
Walla  Water  Oa.  178  U.  S.  1,  43  L,  ed.  841, 
19  Sup.  Ct.  Rep.  77.  In  that  case  the  dtf 
charter  of  Walla  Walla  provided.  |  10,  that 
no  exdusiva  grant  should  be  made,  nor 
should  prevent  the  coundl  from  granting  tba 
right  to  others;  and  |  II  provided:  "Tba 
city  of  Walla  Walla  shall  have  power  ta 
erect  and  maintain  waterworlu  within  or 
without  the  dty  limits,  or  to  authorize 
tbe  erection  of  the  same  for  the  purpose  of 
furnishing  tbe  dty,  or  the  Inhabitant* 
thereof,  with  a  suffidsnt  supply  of  water." 
The  contract  was  made  for  twenty-five  yeara. 
The  grant  was  not  made  exdusive  ta  tba 
waterworks  company,  but  the  dty  agreed 
not  to  erect  waterworks  of  its  own,  and  re- 
served the  right  to  talce,  condemn,  and  pay 
for  the  worlcs  of  the  company  at  any  time 
after  the  expiration  of  the  contract.  It 
was  held  by  this  eourt  that  the  dty  might 
thus  exdude  itself  from  oompetition  during 
the  period  of  the  contract,  and  of  this  fea- 
ture of  the  contract  tha  following  pertinsnt 
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language  was  xued  by  Hr.  JubUm  Brown, 
who  dallTerod  tbe  oplDion  of  tb«  ooort; 

"An  agTMment  of  thia  kicd  waa  a  natu- 
ral incident  to  the  main  purpoH  of  the  oon- 
tract,  to  the  power  given  to  the  d^  bj  it* 
charter  to  provida  a  anfflolent  aupply  of 
water,  and  to  grant  the  right  to  uee  the 
atreeta  of  the  city  for  the  purpoM  of  laying 
water  pipes  to  any  peraona  or  aasooiation  of 
pereons  for  a  term  not  eiceeding  twenty- 
f  ve  years.  In  establishing  a  syitcni  of  wa- 
_  terworks  the  oompanj  would  aacoasaTily  In- 
9  eur  a  large  expense  in  the  oonstruction  of 
•  the  power  house  and  tbe'laying  of  its  pipei 
through  the  streets,  and,  as  the  lite  of  the 
•ontract  waa  limited  to  twenty-flre  years, 
it  would  naturally  desire  to  prot«et  itself 
from  competition  as  far  aa  posihle,  and 
would  hare  a  right  to  expect  that  at  least 
the  d^  would  not  itself  ent«r  into  su^ 
competition." 

"Cases  are  not  infrequent  where,  under  a 
general  potrer  to  cause  the  streets  of  a  city 
to  be  lighted  or  to  fumlih  its  inhabitanta 
with  a  aapply  of  water,  witiiout  limitation 
as  to  time,  it  has  been  held  that  the  d^ 
baa  DO  right  to  grant  an  excInsiTe  fran- 
chise for  a  period  of  years;  but  these  caaca 
do  not  touch  upon  the  question  how  tar  the 
eity,  in  Um  axerdae  of  an  undoubted  power 
to  make  a  particular  contract,  can  hedga  it 
about  with  limiUtions  designed  to  do  litUe 
more  than  bind  the  dty  to  eanT  out  tha 
contract  In  good  faith  and  with  decent  re- 
gard for  the  righta  of  the  other  party." 

In  the  Walla  Walla  Com  the  same  general 
power  to  make  the  contract  existed.  There 
was  an  axpreu  provision  against  making  an 
exoluaive  contract,  and  this  court  held  that 
for  the  period  mentioned  In  the  eontraot, 
and  ae  incident  to  tne  protection  of  the 
rights  of  the  contractor,  the  dty  might  ex- 
olude  itself  from  competition.  We  think 
that  case  is  decisive  of  the  present  one  on 
this  proposition. 

We  shall  prooeed  to  consider  whether  tfae 
language  of  the  contract  is  such  ae  to  pr»- 
Tcnt  the  city,  during  the  period  named 
therein,  from  erecting  a  waterworks  of  its 

The  case  of  Lehigh  Water  Oo.'a  Appeal, 
102  Pa.  615,  dted  by  counsel  for  appel- 
lants, is  not  in  point.  The  act  provided 
"^he  right  to  bave  and  enjoy  the  francbisea 
and  privileges  of  such  incorporation  within 
the  district  or  locality  covered  by  Its  char- 
ter shall  be  an  exclusive  one;  and  no  other 
company  shall  be  Incorporated  for  that  pur 
posa  until  the  said  corporation  shall  have, 
from  its  earnings,  roalized  and  divided 
among  its  stockholden,  during  five  years, 
•  dividend  equal  to  8  per  centum  per  annum 
l^on  iU  o^ital  stock."    Of  this  grant  Ur. 


Jnstioe  Paxon,  who  dellvaiad  the  opinion  of  _, 
the  court,  observed:  ^ 

'  "While  the  language  from  the  act  of  1874,* 
above  quoted,  would  seem  to  favor  the  ex- 
duaiva  right  claimed  by  the  water  company, 
a  careful  examination  of  dause  3  of  |  34 
shows  that  the  legislature  intended  that  the 
right  should  be  exdusive  only  as  against 
other  water  companies;  for,  immediately  in 
this  connection,  occur  the  words  'and  no 
other  company  shall  be  Incorporated  for 
that  purpose  until  the  said  corporation  shall 
lutve,  from  its  earnings,  realized  and  di- 
vided among  its  stockholders,  during  five 
years,  a  dividend  equal  to  8  par  centum  per 
annum  upon  its  capital  stock.'  The  provi- 
sion that  another  company  shall  not  be  in- 
corporated was  not  intended  to  prohibit  a 
dty  or  borough  from  providing  its  cltizeni 
with  pore  water  by  means  of  works  con- 
structed by  itself  from  mon^  in   its  own 

In  considering  this  contract  we  are  to 
remember  the  well-estsblished  rule  in  this 
court  which  requires  grants  of  franchises 
and  special  privilege*  to  be  most  strongly 
construed  in  favor  of  the  public,  and  that, 
where  the  privilege  claimed  is  doubtful,  noth- 
ing ia  to  be  taken  by  mere  implication  aa 
against  public  rights.  Thia  rule  has  been 
applied  to  a  series  of  contracts  in  water- 
works and  lighting  cases,  and  we  have  no 
disposition  to  datraot  from  its  force  and 
effect.  And  unless  the  dty  baa  excluded  it- 
self in  plain  and  explicit  terms  from  com- 
petition with  the  waterworks  company  dur- 
ing the  period  of  thia  contract,  it  cannot  be 
held  to  have  done  so  by  mere  implication. 
The  miei,  as  appliod  to  waterworks  con- 
tracts, was  last  announced  in  this  court  in 
Knotoville  Watar  Co.  v.  SnoamlU,  200  U. 
8.  22,  50  L.  ed. ,26  Sup.  CL  Rep.  224,  de- 
cided at  this  term,  citing  previous  eases. 

The  contract  in  the  respect  under  consid- 
eration ia  found  In  |  1  of  the  ordinance,  and 
undertakes  to  give  to  Bullock  A  Company, 
their  oesodates,  successors,  and  assigns,  the 
exclusive  right  and  privilege,  for  the  period 
of  thirty  years  from  the  time  the  ordinance 
takes  effect,  of  erecting,  maintaining,  and 
operating  a  system  of  waterworks,  with  cer- 
tain prlvil^es  named,  lor  the  furnishing  of 
a  supply  of  good  water  to  the  city  ol  Vicks- 
burg  and  its  inhabitants,  for  public  and 
private  use.  t. 

'Without  resorting  to  Implication  or  In-? 
serting  anything  by  way  of  intendment  in- 
to this  contract,  it  undertakes  to  give  by  Its 
terms  to  Bullock  &  Company,  thdr  asao- 
datea,  aucceseors,  and  assigns,  the  aiclu- 
sive  right  to  erect,  maintain,  and  operat* 
waterworks,  for  a  definite  term,  to  supply 
water  for  public  and  private  use.  Theee  are 
the  words  of  tba  oontraet  and  the  questltm 
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upon  (Ms  brftDcli  of  Uie  om  Is,  conceding 
tb«  power  of  the  city  to  exclude  itself  from 
oompetition  with  th«  grantee  of  thaw  privi- 
legea  during  the  period  named,  hfts  it  done 
so  by  the  exprew  tenns  used  I  It  has  oon- 
traeted  with  the  oompany  in  language 
which  is  oiuniBtalcable,  that  the  rights  and 
privileges  named  and  granted  shall  be  ea- 
oIiMive.  Consistently  with  thto  grant,  can 
the  city  submit  the  grantee  to  what  may  be 
the  ruinous  oompetition  of  a  eystem  of 
waterworks  to  be  owned  and  managed  by 
the  city,  to  mpply  the  needs,  public  and  pri- 
vate, covered  in  the  grttnt  of  privil^es  to 
the  granteaT  It  needs  no  argument  to  dem- 
onstrate, as  was  pointed  out  in  the  Walla 
Walla  Ca«e,  that  the  oompetition  of  the  city 
may  be  far  more  destruetire  than  that  of 
a  private  company.  The  city  may  conduct 
the  bueinesB  without  n^ard  to  the  profit 
to  tie  gained,  as  it  may  resort  to  public 
taxation  to  make  up  for  losses.  A  private 
company  would  be  compelled  to  meet  the 
grantee  upon  different  terma,  and  would  not 
likely  conduct  the  business  unless  it  could 
be  made  profitable.  We  cannot  conceive 
how  the  light  can  tie  exclusive,  and  the 
ei^  have  the  right,  at  the  same  time,  to 
erect  and  maintain  a  eystem  of  waterworks 
which  may,  and  probably  wonld,  practically 
destroy  the  value  of  rights  and  privilq^s 
conferred  in  its  grant.  If  the  right  is  to 
be  exclusive,  as  the  city  has  contracted  that 
it  shall  be,  it  cannot,  at  the  same  time, 
t>e  shared  with  another;  particularly  so 
when  suoh  division  of  occupation  is  against 
the  will  of  the  one  enUUed  to  eierciae  the 
rights  alone.  It  is  difficult  to  conceive  of 
words  more  apt  to  express  the  purpose  that 
the  company  shall  have  the  undivided  occu- 
pancy ot  the  field  so  far  as  the  other  con- 
^tracUng  party  is  concerned. 
*•  The  term  "exclusive"  is  so  plain  that 
■  little  additional  Hght'ean  be  gained  by  re- 
sort to  the  lexicons.  If  we  turn  to  the 
.Century  dictionary  we  find  it  defined  to 
mean  "Appertaining  to  the  subject  alone; 
not  including,  admitting,  or  pertaining  to 
any  other  or  others;  undivided;  sole:  as, 
an  exclusive  right  or  privilege;  exclusive 
jurisdiction."  We  think,  therefore.  It  re- 
quires no  resort  to  implication  or  Intend- 
ment in  order  to  give  a  construction  to 
tbia  phase  of  the  contract;  but,  on  the  other 
hand,  the  eitj  has  provided  and  the  com- 
pany has  accepted  a  grant  which  says  in 
plain  and  apt  words  that  it  ehall  have  an  ex- 
clusive right, — a  sole  and  undivided  privi- 
lege. To  hold  otherwise,  in  our  view,  would 
do  violence  to  the  plain  words  of  the  con- 
tract, and  permit  one  of  the  oontrncting 
parties  to  destroy  and  defeat  the  enjoy- 
ment of  a  right  which  hae  been  granted  iu 
plain  and  uumistokable  terms.     On  Uie  au- 


thority of  the  Walte  Walla  Cote,  the  city 
had  the  power  to  exclude  itself  for  the 
t«rm  of  this  contract,  giving  the  words  used 
only  the  weight  to  which  they  are  entitled, 
without  strained  or  unusual  construction, 
'  and  we  think  it  was  distinctly  agreed  that, 
for  the  term  named,  the  right  of  furnish- 
ing water  to  the  inhabitants  of  Vieksburg 
under  the  terms  of  the  ordinance  was  vested 
solely  In  the  grantee,  so  far,  at  least,  as  the 
dV**  right  to  compete  is  concerned.  Any 
other  construction  seems  to  us  to  ignore  the 
language  employed,  and  to  permit  one  of  the 
parties  to  the  contract  to  destroy  Its  l>enefit 
to  the  other.  We  think  the  court  below 
did  not  err  in  reaching  this  conclusion. 

The  court  decreed  as  to  a  sewer,  which 
the  record  disclosee  was  originally  a  sur- 
face-water sewer,  that  the  city  should  re- 
frain from  permitting  future  connections 
therewith  for  the  conveyance  of  house  sew- 
age. The  company  complaining  that  this 
sewer  entereJ  into  t'.ie  source  of  supply  abcre 
the  intake  of  the  waterworks,  the  court, 
by  a  mandatory  injunction,  required  the 
city'Of  Vieksburg  to  extend  the  sewer  and 
construct  an  outlet  therefor,  bo  as  to  dis- 
charge sewage  into  the  Yozoo  or  Missis- 
sippi river,  below  the  intake  of  the  com- 
plainant,  provided,  if  the  city  was  unable  >• 
to  construct  such  sewer  within  •  twelve  ? 
months  from  date,  application  might  be 
made  to  the  court  for  an  extension  of  time. 
The  error  assigned  in  this  behalf  is  as  to 
the  award  of  the  mandatory  injunction. 
We  think  the  court  erred  In  this  respect, 
and  that  it  had  no  authority  to  issue  a  man- 
datory Injunction  requiring  the  city  to  con- 
struct a  sewer,  irrespective  of  tlie  exercise 
of  discretion  vested  by  law  in  the  mnnidpal 
authorities  to  determine  the  practicability 
of  the  sewer  ordered,  the  availability  of  tax- 
ation for  the  purpose,  and  the  like  matters; 
and  we  think  that  the  exercise  of  tbia  au- 
thority is  primarily  vested  in  the  munici- 
pality, and  not  in  Uie  courts. 

We  find  no  error  in  the  decree  of  the 
Circuit  Court  enforcing  the  contract  righta 
of  the  complainant  and  enjoining  the  city 
from  erecting  its  own  works  during  the 
term  of  the  contract,  but  error  in  granting 
a  mandatory  injunction  as  to  the  sewer, 
and  in  that  respect  the  decree  will  b9  modi- 
fied, and,  a*  *o  modified,  affirmed. 

Mr.  Justice  H«rl»m,  dissenting: 
I  cannot  agree  to  the  opinion  and  Judg- 
ment in  this  case. 

In  my  opinion,  the  city  ot  Vieksburg  had 
no  authority,  under  the  Constitution  and 
laws  of  Mississippi,  to  give  an  exclusive 
right  to  any  person  or  corporation  to  main- 
tain a  system  of  waterworks  for  the  ben» 
fit  of  that  ei^  and  its  people. 
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Bot  if  I  un  wrong  in  tU>  view,  it  onght  < 
not,  in  my  judgment,  to  be  held  upon  the 
present  record  that  the  city  hu,  b7  or- 
dinance or  otherwiBe,  precluded  itaelt  from 
establishing  tuid  maintaining,  at  its  own  ex- 
pense, a  system  of  waterworks  for  the  bene- 
fit of  ita  people.  The  contraiy  cannot  be 
naintftlned,  unless  we  hold  that  a  munici- 
pal corporation  may,  by  mere  implication, 
bargain  away  its  duty  to  protect  the  puhlie 
health  and  the  public  safety  as  they  are 
Involved  in  supplying  the  people  with  suiB- 
eient  water.  Nothing  eon  be  mora  impor- 
t-tant  or  vital  to  any  people  than  that  they 
•  should  be  supplied  with'pnre,  wholesome 
water.  And  yet  it  is  now  held  that  it  was 
tt)inpet«nt  for  the  cl^  of  Vieksburg,  by 
mere  implication,  to  so  tie  its  hands  that 
it  cannot  perform  the  duty  which  it  owes 
in  tliat  regard  to  its  people. 


JOSEPH  NAGANAB,  Appt., 


terlor  from   c 


f  of  tbe  In. 
rrjlog  out  tba  provlakini  of 
tne  set  or  June  27,  1B02  (92  BUt.  at  L.  400. 
ebsp.  IIST).  contTotllni  the  dtBi»osltIon  of 
the  ploe  ISBil*  ceded  b7  the  lodUns  of  tbe 
state  of  Minnesota,  under  tbe  act  «l  JsniiBrj 
M,  1889  (26  But  at  L.  642,  chap.  24).  to 
the  United  States,  to  be  sdmlniMered  (or 
tbeir  benefit,  and  to  regulre  blm  to  cieeule 
the  trust.  sDd  acconnt.  Is.  In  effec^  a  suit 
tgalnit  the  Onlted  Slates,  wbl^  the  courts 
have  no  Jurladlctlon 
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APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  affirming  a  decree  of  the  Supreme 
Court  of  that  District,  sustaining  a  demur- 
rer to.  and  dismissing,  a  bill  to  restrain  the 
Secretary  of  the  Interior  from  carrying  out 
the  provisions  of  congress ional  legislation 
controlling  the  disposition  of  pine  Ian  Is 
ceded  to  the  United  States  by  tbe  Indinns 
of  the  state  of  Minnesota,  to  be  adminis- 
tered for  their  beneSt,  and  to  require 
faim  to  execute  the  trust  and  to  acoount. 
Affirmed. 

See  same  case  below,  25  App.  D.  0.  200. 

Tbe  facts  are  stated  in  the  opinion. 

ifr.  Traof  I»  Jeffarda  for  appellant. 

Meatrt.  WUllau  C.  PoUook  and  Frank 
L.  Campbetl  for  appellee. 

*Ed.   Note.— For  ciset  ta  point,   aae  vaL  tT, 


Mr,  JuaUee  T>*r  deUrerMl  the  o^nion  of 

the  court: 

In  this  suit  &  bill  was  filed  In  the  bu> 
preme  court  of  the  IHstrict  of  Columbia  \>y 
Joseph  Naganab  against  Ethan  Allen  Bitch- 
cock:,  Secretary  of  the  Interior.  Complain- 
ant brought  the  suit  a*  a  citizen  of  the 
United  States  and  a  member  of  the  band  ^ 
and  tribe  of  Chippewa  Indians  of  the  state  ^ 
of  Minnesota, *suing  for  himself  and  other* 
members  of  the  bond  and  tribe.  The  bill 
is  quite  voluminous,  but  In  substance  sets 
out  the  alleged  rigtit  and  title  of  the  In- 
dians who  had  conveyed  certain  lands  under 
the  act  of  Congress  of  January  14,  1889  [26 
SUt.  at  L.  642,  chap.  24],  to  the  United 
States,  to  be  administered  for  their  bene- 
fit. The  bill  averred  that  under  the  act 
of  Congress  tbe  Indians  of  the  state  of 
Minnesota  had  conveyed  to  the  United 
States  upwards  of  3,S66,771  acres  of  land, 
constituting,  certain  reservations  named,  all 
of  which  lands  and  reservations  were  held 
by  the  United  States  under  oonTeyonces  in 
trust  for  the  benefit  of  the  Indians;  that 
the  Secretary  of  the  Interior  had  caused 
the  lands  to  be  classified  as  required  by 
the  act,  and  that  approiimately  1,500,000 
acres  thereof  were  classified  as  pine  lands, 
1,866,000  acres  as  agricultural  lands;  600,- 
000  acres  of  tbe  lands,  classified  under  the 
said  act  as  pine  lands,  were  situated  in  cer- 
tain reservations,  to  wit,  Chippewas  of  the 
Mississippi,  Leech  lake,  Cass  lake,  and  Lake 
Winnibigoshish ;  that  upon  said  last-men- 
tioned area,  there  was  and  ia  growing  a 
large  amount  of  merchantable  pine  timber, 
reasonably  worth  £10,000,000.  The  value 
of  the  lands  classified  as  agricultural  lands, 
to  be  sold  under  said  act  for  (1.26  per  acre, 
is  «2,31S,T50.  And  it  U  averred  that  it  is 
the  right  of  tbe  Chippewa  Indians  to  have 
certain  of  the  lands  sold,  the  proceeds  to 
draw  6  per  cent  interest  for  fifty  years,  and 
the  interest  money  to  be  used  for  the  benefit 
of  the  Indians,  as  provided  in  tbe  act,  and, 
at  the  eipiration  of  the  filty  years,  the  bal- 
ance of  the  principal  sum  remaining  t«  be 
paid  to  the  Indians. 

The  complaint  is  of  the  act  of  June  2T, 
1902    [32  StaL  at  L.  400.  chap.  1157]    amend- 
atory of  the  act  of  January   U,   1889.     It 
is  averred  that  at  the  time  of  the  passage 
of  the  latter  act  there  yet  remained  000.000 
acres  of  pine  lands,  and  200,000  acres  of  ag. 
ricultural  lands,  which  ought  to  be  disposed 
of  in  pursuance  of  said  trust   in  favor  of 
the  Indians;  that  the  pine  lands  are  worth 
upwards  of  $10,000,000,  and  the  agricultural 
lands    (1.26    per    acre;    that,    without    the 
consent  of  the  Indiana,  a  i>ortioo  of  the  pine  ,s 
lands  was  set  off  as  a  forest  reservaUon,  *: 
the  timber  on  this  land  being  of  the'volue* 
of  $3,000,000;  that  the  rules  and  regulations 
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praacinwd  I7  th*  BeeraUij  af  tlia  Into-' 
rior  for  the  mIIIei^  >nd  remoTBl  Uieraof 
would  reduM  tits  valuB  of  the  pins  timber 
to  KD  amonnt  exceeding  91,000,000;  that 
Uie  Secretuy  b  about  to  sell  and  haa  ad- 
vertiied  for  lala  the  pia«  timber  on  300,000 
aoreB  of  aald  lands;  that  taid  act  o(  Jun« 
E7,  1902,  It  carried  out,  will  deprive  the 
eomplainant  and  other  Chippewa  Indlaiu  of 
the  etate  of  Minnesota  of  their  property 
without  compensation  and  without  due 
proeesa  of  law,  in  violation  of  the  Consti- 
tution of  the  United  States.  The  bill  prays 
that  the  defeniiant,  the  Secretary  of  the  In- 
terior, may  be  temporarily  enjoined  from 
any  further  act  or  acta  in  execution  of  the 
act  of  Congress  of  June  27,  190E;  that  he 
be  required  to  execute  the  trust  in  faror  of 
the  Indians,  and  account  to  the  complain- 
ant, as  required  by  the  act  of  January 
14,  1SS9,  and  for  general  relief. 

The  defendant  demurred  on  thras  grounds, 
vis..*  1.  That  there  is  a  detect  ot  partiaa 
oomplatDant.  2.  That  the  bill  la  bad  in 
■ubstance,  In  that  it  does  not  set  out  any 
facts  sufflraent  to  entitle  the  complainant  or 
the  real  party  In  interest,  the  Chlppeira 
Indians  of  Minnesota,  to  the  relief  prayed 
tor,  or  to  any  relief.  3.  That  the  court  haa 
no  Jurisdiction  over  the  subject-matter  of 
tiie  suit.  The  supreme  court  ot  the  District 
of  Columbia  10018111  ed  the  demurrer  and 
dismissed  the  bill.  This  judgment  was  af- 
firmed in  the  court  of  appeals- 
It  la  apparent  from  the  above  statement 
of  the  allegations  of  the  bill  that  the  de- 
fendant, Hitchcock,  Secretary  of  the  In- 
terior, has  no  Interest  in  this  controversy, 
and  that  it  is  in  effect  a  auit  against  the 
United  States  to  oontrol  the  dispasitlan 
of  the  lands,  and  for  an  account  of  the 
proceeds  ot  Uis  sales  of  certain  lands  con- 
veyed liy  the  Indiana  to  the  United  States 
under  the  act  of  January  14,  18S9.  With- 
out considering  whether  the  courts  would 
have  power  to  control  the  action  of  the 
Secretary  ot  the  Interior  in  this  matter, 
or  whether  the  power  and  authority  so 
to  do  is  purely  political,  and  subject  to  the 
control  of  Congress  without  judicial  in- 
^  tervention,  as  was  held  in  the  court  of  ap- 
^  peals,  we  are  of  opinion  that  there  is 
•  no  jurisdiction  to 'entertain  this  case.  In 
respect  to  this  question.  It  H  on  all  fours 
wiUi  Oregon  v.  ffitoAooeA;,  Secretary  of  the 
Interior,  and  William  A.  Richards,  Com- 
miaaioner  ot  the  General  Land  Office,  de- 
cided on  April  23  ot  this  term  (202  U.  S. 

60,50L.ed. .20  Sup.  Ct.  Rpp.  568).    That 

ease  was  distinguished  from  Minnesota  r. 
BitoKooek,  IBS  U.  B.  3/3,  46  L.  ed.  9S4,  22 
Bup.  Ct,  Bep.  660,  relied  on  here  by  the  ap- 
pellant, in  the  tact  that  in  the  Uinntiota 
Caea  the  jurisdiction  to  sue  the  Secretary  of 


tba  Interior  ma  naUIned  beeauaa  of  th* 
eonsnt  on  the  part  ot  tlw  United  SUtes  t» 
be  sued  in  respeet  to  school  lands  within  as 
Indian  reaarratioii,  and  an  accepta&ee  bf 
the  goTemmmt  of  full  responsibility  for 
the  result  of  the  decision,  so  far  aa  the  Ia> 
dians  were  ooncemed.  Act  of  March  2,  1901 
(31  Stat,  at  L.  050,  chap.  803,  U.  C.  Comp. 
Stat  1901,  p.  1384).  In  this  ca^e  aa  in  th» 
Oregon  Case,  the  legal  Utle  to  all  the  tracU 
ot  land  in  question  is  still  In  the  govern* 
ment,  and  the  United  States,  the  real  par^ 
in  interest  herein,  has  not  waived  In  any 
manner  its  immunity,  or  consented  to  be  sued  - 
oonceming  the  lands  In  question,  and  then 
is  no  act  of  Congress  in  anywise  authoris- 
ing this  action.  Upon  the  authority  ot  tlw 
Oregon  Oate  we  hold  that  there  ia  no  juri^ 
diction  to  maintain  the  present  sui^ 
and  the  octUtn  of  ih«  Ootirt  of  Appeals  of  tW 
Diitriet  of  OoUtmbia,  a/firming  the  deoree  of 
tht  Supreme  Court  of  the  Diitriot,  iUet 
ing  the  oomplainaat'a  bill,  ie  ajJirmadL 
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THOMAS  O.   BUSH,  Thomas   A.   Omisple^ 

and    Orion    L.    Hurlbut,    as   Trustees    ia 

Bankruptcy  ot  the  Southern  Car  A  Fona- 

dry  Company,  a  Bankrupt,  Flffe.  4n  At, 

0. 

J.  M.  ELLIOTT,  Jr.  (No.  24S.) 

THOMAS  O.  BUSH,  Thomas  A.  Oillispl^ 
and  Orion  L.  Hurlbut,  aa  Trustees  ]» 
Bankruptcy  of  the  Southern  Gar  &  Foui^ 
dry  Company,  a  Bankrupt,  Plffe.  w  Err^ 

ELLIOTT  CAB  COMPANY,     (No.  240.) 

BBBbmpter— «iilt  br  trnatce— Jarlsdt^ 
tioB    ot   stmnlt    court— el tlacBaklp    »t 

trns tee.— Diver* It;  at  cltlienshlp  between 
the  trustees  In  bankrapter  and  the  Otttn^ 
ant  Is  not  necestarr  to  the  exercise  bf  a  rad- 
eral  circuit  court  ot  Its  Jurisdiction  undw 
tha  ^nkrupt  set  of  Jnlj  1,  1898  (3D  atab 
at  L.  BBZ.  chap.  041,  C  8.  Comp.  gut, 
leOl,  p.  34S1),  I  E3.  of  a  suit  brougbt  ly 
such  trailees  upon  an  alleged  muse  of  ac- 
tion for  moaeyi  due  the  bankrupt  at  sMI 
prior  to  the  sdjadleatlon  In  bsnknipicr. 
wbere  the  cltlcensblp  ef  the  bankrupt  and 
the  deleudant  la  such  that  the  former  might 
bare  sued  In  the  Fedrrii]  court  but  for  the- 
bankruptc7  proceedings. 


[Hoe.  241i,  240.] 


TWO  WETTB  OF  ERROR  to  the  CSreoit 
Court  of  the  United  States  for  th* 
Northern  District  ot  Alabama  to  rerinr 
Judgments  dismissing,  tor  want  ot  jurisilifr 
Uon,  actions  1^  truBt«ea  in  baukrupt<7  to 
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reoovar  monsTi  due  tlia  bankrupt  at  uid 
prior  to  th«  Adjudication  in  bankruptc;,  be- 
WQM  of  &  want  o{  divenitf  In  ciUtenibip 
batwMn  on*  of  th«  trustees  in  bankrupt*; 
and  the  defendant.    Revtrted. 

The  lacts  are  etatad  in  the  opinion. 

ifMsrt.  J&nkMi  H.  BeaJ,  fJaitrca  D. 
L»m«**ter,  John  P.  Tillman,  Williamt  d 
Lanca«t9r,  Tillman,  Qrubb,  Bmdltj/,  i  Mor- 
row, and  Reed,  Btnith,  Bhaiui,  A  Seal  for 
plaintiffs  in  error. 

Mr.  Abmb  E.  flood^iie  for  defendants 


Ur.  Jostiea  Day  delivered  the  opinion  of 
tlia  court: 

These  esses  were  beard  b^etber,  and  eon- 
eem  the  tame  queetion,  upon  practically  the 
■ame  tact*.  They  IdtoIvb  the  Jurisdiction 
of  tlie  circuit  court  of  the  United  States 
to  entertain  a  suit  to  reeover  upon  an  al- 
leged cause  of  action  for  manejs  due  the 
banlcrupt  at  and  prior  to  the  adjudication 
In  bankruptcy,  where  one  of  the  trustees  in 
bankruptcf  is  «  ritisen  of  the  same  state 
with  the  defendant,  and  the  baukrapt  a  eiti- 
fBU  of  another  stata. 

The  suits  were  brought  t^  tlw  plaintiffs 
M  trustees  in  bankruptcy  of  the  Southern 
^Car  A  Foundry  Company,  a  corporation  or- 
^ganited  under  the  laws  of  New  Jersey  and 
•  a  citizen  of*tbat  state,  against  the  Elliott 
Car  Company,  a  corporation  and  a  dtizen  of 
the  state  of  Alabama,  and  against  J.  M. 
Elliott,  Jr.,  a  dtiwn  of  the  same  stata. 
They  were  to  recover  certain  sums  of  money 
alleged  to  have  been  lent  by  the  bankrupt, 
(or  goods  sold  and  delivered  to  the  defend- 
ants, and  upon  an  account  stated  and  for 
money  paid  for  them  by  the  bankrupt.  In 
both  cases  motions  to  dismiss  were  filed  up- 
on the  ground  that  the  elrcuit  court  of  the 
United  States  had  no  Jurisdiction  because 
Thomas  Q.  Bnsh,  one  of  the  trustees  in 
bankruptcy,  is  and  was,  at  the  time  of  the 
beginning  of  the  suit,  a  citizen  of  the  state 
of  Alabama,  the  same  state  of  which  the 
defendants  were  citizens,  and  the  defend- 
■nts  had  not  consented  to  be  sued  In  the 
eirouit  court  of  the  United  States,  in  which 
tbe  a<;tion  was  brought.  The  circuit  court 
held  that  it  bad  no  Jurisdiction  and  dis- 
missed the  salt. 

The  corraetaess  of  Qie  decision  of  tlie 
court  below  depends  upon  the  construction 
of  1  23  of  the  bankruptcy  act  of  1896.  [SO 
8Ut.  at  L.  fifi2,  chap.  541,  U.  8.  Comp. 
But  1901,  p.  3431.]  ThU  section,  entitled 
"Jurisdiction  of  Uie  United  States  and 
State  Courts,"  prior  to  the  amendment  of 
february  fi,  IB03  [82  Stat,  at  L.  798,  chap. 
4ST,  U.  S.  Comp.  Stat.  Supp.  1905,  p.  886], 
read  as  follows:  "a.  The  United  States  cir- 
cnit  courts  shall  hava  jurisdiction  of  all 


controversies  at  law  and  in  equity,  as  dis- 
tinguished from  prooeedingB  In  bankruptcy, 
between  trust«ee,  as  sneb,  and  adverse  claim- 
ants, concerning  the  properly  acquired  or 
claimed  by  the  trustees,  in  the  same  manner 
and  to  the  same  extent  only  as  though 
bankrupt^  proceedings  had  not  been  instl- 
tutad,  and  such  oontroversies  bad  been  be- 
tween the  bankrupts  and  such  adverw  claim- 
ants, b.  Suits  by  the  trustee  shall  only  ba 
brought  or  prosecuted  in  the  courts  where 
the  bankrupt  whose  estate  is  being  admin- 
istered by  such  trustee  might  have  brought 
or  prosecuted  them  if  proceedings  In  bank- 
rupbrf  had  not  been  instituted,  uuleas  by 
consent  of  the  proposed  defendant.''  By 
the  amendment  of  February  6,  1S03,  tbe  fol- 
lowing words  were  added  to  clause  h:  "Ex- 
cept suite  for  the  recovery  of  property  un- 
der section  sixty,  subdivision  b,  and  section 
sixty-seven,  subdivision  «."  The  ezeeptad 
suits,  for  the  reoovety  of  properly,  covered  > 
tiiy  the 'amendment  of  1903,  pertain  to  sa-? 
tions  to  recover  property  conveyed  by  the 
bankrupt  in  fraud  of  the  act,  anu  do  not  con- 
oem  actions  of  the  character  of  those  now 
under  consIderaUon. 

Both  aides  cite  and  rely  upon  the  ease  of 
Barde*  v.  Firet  Hat.  Bank,  ITS  U.  S.  624, 
44  L.  ad.  IITG,  20  Sup.  Ct.  Kep.  1000,  in 
which  ease  it  was  held  that  a  district  court 
of  the  United  States  had  no  Jurisdiction  of 
an  action  brought  by  the  tmatae  to  set 
aside  an  allied  fraudulent  transfer  made 
by  tike  bankrupt  within  four  months  before 
the  prooeedlngs  in  bankruptcy.  That  case 
pertained  to  an  action  to  set  aside  a  fraud. 
ulent  eouveyance  of  property  which  bad  not 
ooma  into  the  control  of  tbe  bankruptcy 
court.  In  later  cases  it  has  been  held  that 
the  dedsloa  did  not  extend  to  eases  where- 
in the  bankrupt  court  bad  acquired  juris- 
diction over  the  subject-matter  of  tbe  prop- 
erty as  that  of  tlks  bankrupt,  as  to  wbtoh 
tbe  bankrupt  courts  have  been  held  to  have 
jurisdiction  imder  the  power  conferred  in 
Bubd.  7,  I  2,  of  the  acL  White  v.  SoMoerb, 
178  U.  S.  642,  44  L.  ed.  1183,  20  Sup.  CL 
Rep.  1007;  Bryan  v.  Bamheimer,  ISl  U.  S. 
"""  4G  L.  ed.  814,  21  Sup.  Ct.  Eep.  657  <in 
which  case  the  opinion  was  given  by  Mr. 
Justice  Oray,  who  also  delivered  the  opin- 
ion in  the  Bairdea  Caae) ;  and  Whitney  r. 
Wenmam,  198  U.  S.  639,  49  L.  ed.  1167,  25 
Sup.  Ct  Eep.  778. 

While  tbe  Bardea  Oate  involved  only  the 
jurisdiction  ot  the  district  court,  we  tiiink 
the  principlaa  announced  In  tbe  opinion  of 
Mr,  Justloa  Gray  in  that  ease,  when  applied 
to  tbe  one  now  nndar  consideration,  are 
detrisiva  in  favor  of  the  jurisdiction  of  tba 
circuit  court  to  entertain  these  suits.  The 
laborate  consideration  of  the  history  ot  | 
23  of  tbe  present  bankrupts;  act,  given  in 
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tha  Bardet  Oom,  raiden  It  cnneceasary  to 
do  more  than  epitomiie  from  the  opinion 
BO  much  tliereof  at  is  ceceesarf  to  an  un- 
derstADdiag  of  the  question  cow  made  as  to 
the  jurisdictioQ  of  the  circuit  court. 

The  bankruptcy  act  of  18B8,  in  respect  to 
tbe  matters  now  under  eonsideraUDn,  was 
>  radical  departure  from  the  act  of  1S6T 
[14  SUt.  at  L.  517,  chap.  176],  in  the  erl- 
dent  purpose  of  Congresa  to  limit  the  juris- 
diction of  tlie  United  States  courts  in  re- 
spect to  controveraies  which  did  not  come 
simplj  within  the  juriediction  of  the  Fed- 
<D  eral  courts  as  bankruptcy  courts,  and  to 
7  preserve,  to  ^'greater  extent  thui  th«  foi^ 
mer  act,  the  jurisdiction  of  the  state  courts 
over  actions  which  were  not  distinctly  mat- 
ters and  proceedings  in  bankruptcy.  Under 
the  act  of  18ST  the  jurisdiction  of  the  dis- 
trict and  circuit  courts  of  the  United  States 
was  concurrent  with  the  state  courts  of 
mite  in  law  or  in  equity  brought  by  or 
against  the  assignee  in  reference  to  prop- 
erty of  the  banlnupt  or  to  claims  allied 
t«  be  due  from  or  to  him.  Laihrop  t. 
Drake,  91  U.  S.  618,  S3  L.  ed.  414;  Bardei 
T.  First  yat.  Bank,  178  U.  S.  631,  S32,  44  L. 
•d.  1178,  1180,  20  Sup.  Ct.  Rep.  1000.  The 
intention  of  Congress  to  prevent  actions 
not  strictly  proceedings  in  bankruptcy  from 
«oming  within  the  jurisdiction  of  the  United 
States  courts,  except  in  certain  cases,  was 
•nacted  into  law  in  the  section  of  the  stat- 
ute now  under  consideration.  Of  clause  a, 
Mr.  Justice  Gray,  speaking  for  the  court  in 
the  Bardet  due,  said: 

"The  first  clause  provides  that  'the  Unit- 
ed States  circuit  courts  shall  have  jurisdic- 
tion of  all  controversies  at  law  and  in 
equity,  as  distinguished  from  proceedings  in 
bankruptcy'  (thus  clearly  recognizing  the 
easential  difference  between  proceedings  In 
bankruptcy  on  the  one  hand,  and  suits  at 
law  or  in  equity,  on  the  other],  "between 
trustees,  as  such,  and  adverse  claimants, 
concerning  the  property  acquired  or  claimed 
by  tbe  trustee*;'  restricting  that  jurisdic- 
tion, however,  by  the  further  words,  'in  tbe 
same  manner  and  to  tbe  same  extent  only 
as  though  bankruptcy  proceedings  had  not 
been  instituted  and  such  controversies  had 
been  between  the  bankrupt  and  such  ad- 
verse clsimants.'  [30  Stat,  at  L.  552,  chap. 
£41,  i  23,  U.  S.  Comp.  Stat.  1901,  p.  3431.] 
This  clause,  while  relating  to  tbe  circuit 
courts  only,  and  not  to  the  district  courts 
of  tbe  United  States,  indicates  the  inten- 
tion of  Congress  that  tbe  ascertainment, 
as  betn-eeu  the  trustee  in  bankruptcy  and 
a  stranger  to  tbe  bankruptcy  proceedings, 
of  the  question  whether  certain  property 
claimed  by  the  trustee  does  or  does  not 
form  part  of  the  estate  to  be  administered 
in  bankruptcy,  sliall  not  be  brought  within 


tbe  jurisdiction  of  the  national  courts  sol» 
ly  because  the  rights  of  tbe  bankrupt  and 
of  his  creditors  have  been  transferred  to 
the  trustee  in  bankruptcy." 

Clause  a  thus  construed  gives  jurisdiction  a 
to  such  8«controversy  as  the  present  one,? 
for  the  jurisdiction  is  not  attempted  to  be 
enlarged  because  of  a  title  In  the  tmstett 
derived  under  the  bankruptcy  proceedings, 
which  it  was  the  purpose  of  this  clause  to 
prevent.     Ix>veland,  Bankr.  2d  ed.  IQS, 

The  suit  concerns  the  right  to  recover  ■ 
money  debt  which  is  proper^  (Pine  t. 
Chicago  Title  d  T.  Co.  182  U.  S.  438,  45 
L.  ed.  1171,  21  Sup.  Ct.  Rep.  906),  and,  in 
the  sense  of  the  law,  is  with  an  adverse 
claimant  "concerning  property  acquired  or 
claimed  by  the  trustee,"  and  is  a  controversy 
of  which  the  circuit  court  had  jurisdiction, 
as  between  the  bankrupt  and  the  claimant, 
but  for  the  bankruptcy  proceedings. 

The  act  of  1841  (|  8}  gave  the  drcnit 
court  concurrent  jurisdiction  with  the  dis- 
trict court  of  suits  at  law  and  in  equity 
"which  may  and  shall  be  brought  by  any 
assignee  of  the  bankrupt  against  any  per- 
son or  persona  claiming  an  adverse  Interest, 
or  by  such  person  against  such  assignee 
touching  any  property  or  rights  of  property 
of  said  bankrupt,  transfBraDle  to  or  vest^ 
in  such  assignee."  [5  Stat,  at  L.  446,  chap, 
9.]  It  was  held  that  the  circuit  court  had 
jurisdiction  to  recover  a  debt  due  the  bank- 
rupt at  the  suit  of  the  assignee,  and  that 
the  debtor  was  a  part;  claiming  an  adverse 
interest  within  the  sense  of  the  act.  Ifit- 
ohell  V.  Great  Workt  Mill,  d  Ufg.  Co. 
2  Story,  «4B,  Fed.  Cas.  No.  B.OBZ;  FHlchard 
V.  Chandler,  2  Curt  C.  C.  488,  Fed.  Cas.  No. 
U,43Q.  While  tbe  phraseology  of  the  pres- 
ent act  Is  somewhat  difierent,  its  provisions 
come  to  practically  the  same  thing  in  thin 

Of  clause  i,  in  the  Bardee  Caae,  it  wm 

"But  the  second  clause  applies  both  to  the 
district  courts  and  to  the  circuit  courts  of 
the  United  SUUs,  as  well  as  to  the  sUU 
courts.  This  appears  not  only  by  the  clear 
words  of  the  title  of  the  section,  but  also  bj 
the  use,  in  this  clause,  of  the  general  words, 
'the  couita,'  as  contrasted  with  the  speclSa 
words,  'the  United  States  circuit  court*,' 
in  the  first  and  in  the  third  clauses. 

"The  second  clause  positively  directs  that  j, 
'suits  by  the  trustee  shall  only  be  brought  > 
or  prosecuted  in  tbe  courts  where *the  bank-* 
lupt  whose  estate  is  being  administered  hj 
such  trustee  might  have  brought  or  prose- 
cuted them  it  proceedings  in  bankruptt^ 
had  not  been  instituted,  unless  by  consent 
of  the  proposed  defendant.' 

"Had  there  been  no  bankruptcy  prooeedr 
jDgs,  the  bankrupt  might  have  brought  suit 
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in  U17  atate  wuct  of  eompeUnt  jurisdio- 
tioui  or,  if  tlMra  wu  »  •ufflci«nt  Juiudlc- 
titmAl  amount  uid  the  requuit«  divenilj  of 
(dtizenatup  exiitad,  or  the  ease  btom  under 
the  Constitution,  Una,  or  treatiea  of  the 
United  State*,  he  oould  have  brought  suit 
In  the  circuit  court  of  the  United  States. 
Act  of  August  13,  18SB,  ehap.  896  (25  SUt. 
at  L.  434).  He  could  not  have  sued  In  a 
district  court  of  the  United  Statee,  because 
rach  a  oourt  bu  no  jurisdiction  of  suits  at 
law  or  in  eqnit?  between  private  parties,  ex- 
cept where,  bj  special  provision  of  an  act 
of  CoDgresi,  a  district  court  has  the  powers 
ol  a  circuit  court,  or  is  ^ven  jurisdiction 
of  a  partitnilar  class  of  civil  suits." 

And  after  pointing  out  that  the  bank- 
ruptcj  act  of  ISSS  did  not  intend  to  oonfer 
the  jurisdiction  given  under  the  former 
bankruptcy  acta,  the  opinion  continuee: 

"Congress,  by  the  second  clause  of  |  23 
of  the  present  bankrupt  act,  appears  w 
this  court  to  have  clearly  manifested  ita 
intention  that  controversies,  not  strictly  or 
property  part  of  the  proceedings  in  bank- 
ruptcy, but  independent  suits,  brought  by 
the  trustee  in  bankruptcy  to  assert  a  title 
to  money  or  property  as  assets  of  the  bank- 
rupt against  strangers  to  those  proceedings, 
should  not  come  within  the  jurisdiction  of 
the  district  oaurts  of  the  United  States  'un- 
ices by  consent  of  the  proposed  defendant,' 
of  which  there  is  no  pretense  in  this  ease." 
Applying  the  principles  thus  announced, 
lememberiDg  that  we  are  dealing  with  an 
action  which  might  have  been  brought  by 
the  bankrupt,  but  for  the  bankruptcy  pro- 
ceedings, in  a  circuit  court  of  tlie  unit«d 
States,  we  tblnk  it  is  apparent  that  this 
„  action  comes  within  the  provisions  of  |  23 
«  of  the  act  of  1898.  The  effect  of  clause  a, 
•  as  pointed  out  by'Mr,  Justice  Gray,  is  to 
prevent  the  jurisdiction  of  the  United 
States  circuit  court  from  attaching  because 
of  the  appointment  of  a  trustee  in  bank- 
ruptcy. In  Other  words,  the  Jurisdiction 
of  the  United  States  courts  was  not  to  be 
extended,  as  had  been  done  under  the  former 
acts,  because  of  the  institution  of  the  pro- 
ceedings in  bankruptcy.  Under  clause  b 
the  jurisdiction  of  all  courts  is  affected,  and 
tills  clause  pertains  to  suits  begun  by  the 
trustee,  and  he  is  not  (prior  to  the  amend- 
ment of  February  G,  1903)  permitted  to 
prosecute  suits  unless  by  the  consent  of  the 
defendant,  except  where  the  bankrupt  might 
have  brought  or  prosecuted  them  it  proceed- 
ings in  bankruptcy  had  not  been  instituted. 
Tliat  is,  while  the  jurisdiotion  of  the  courts 
was  not  to  be  extended  because  of  the  bsnk- 
ruptoy  proceedings  or  the  citliensbip  of  the 
trustee,  It  was  preserved  to  the  trustee,  in 
the  Jurisdiction  where  the  bankrupt  might 
have  brought  or  prosecuted  the  suit  but  for 


the  bankruptc;  proceedings.  While  this 
aeetion  preserves  the  Jurisdiction  of  th« 
United  States  circuit  courts  over  cases  com- 
ing within  clause  «,  In  clause  b  the  ri^t  of 
euit  by  the  trustee  is  limited  to  courte 
wherein  the  bankrupt  might  have  brought 
or  prosecuted  the  action  had  the  bankrupt^ 
proceedings  not  l>een  instituted. 

The  case  of  Bpancer  v.  DupUin  Silk  Co.  101 
U.  S.  52S,  48  L.  ed.  287,  24  Sup.  Ct.  Rep. 
174,  relied  upon  by  the  counsel  for  defend- 
ant in  error,  does  not  militate  against  this 
construction.  In  that  ease  the  question  was 
as  to  the  right  to  appeal  directly  to  thia 
court  where  on  action  had  been  begun  in 
the  state  court  by  the  trustee  and  was  re- 
moved, on  the  ground  of  diverse  citizenship, 
to  the  Federal  court.  It  was  held  that  the 
Jurisdiction  of  the  circuit  court  was  ac- 
quired because  of  diverse  citizenship,  and 
not  under  {  23  of  the  bankrupt^  act) 
and  consequently  the  judgment  was  final  ia 
the  circuit  court  of  appeals.  The  same 
principle  was  recognized  in  Cochran  T. 
ilotitnomerv  C'ouKly,  l&O  U.  S.  2G0.  50  L.  ed. 
,  26  Sup.  Gt.  Rep.  58.  decided  at  this  term. 

The  action  in  tlie  present  case  was  to  re- 
cover a  sum  of  money  alleged  to  have  been  as 
due,  prior  to  the  bankruptcy  proceed! ngs.'to  ? 
the  Southern  Cor  &  Foundry  Company, 
wliich  was  a  citizen  of  tiie  state  of  New 
Jersey.  The  amount  involved  and  the  di- 
verse citizenship  of  the  parties  were  aucb 
that  the  car  company  might  have  sued  the 
defendant,  a  citizen  of  the  state  of  Alabama, 
in  the  eireuit  oourt  of  the  United  States  in- 
dependently of  the  bankruptcy  proceedings. 
We  think,  by  the  terms  of  this  section,  it 
was  intended  to  preserve  this  right  to  the 
trtistee  in  bankruptcy,  and  that  the  citizen- 
ship of  the  trustee  is  wholly  immaterial  to 
the  jurisdiction  of  such  a  case, 

Tht  Cirauit  Court  erred  in  reaching  tht 
oontrary  oonelueion,  and  it*  judgment  is  re- 

(ZOZ  V.  S.  446) 

P.  0.  COX,  Sam  Levy,  and  W.  M.  Evana, 
Plfft.  in  Err., 

STATE  OP  TEXAa    (No.  268.) 


W.  B.  THOMPSON.     (No.  S67.) 

.  Conitltntlotial  ta^r— eqaal  vrolectlon 
af  the  law*— <llecrlnln»ttaB< —  Ltqeot 
■ellera  are  not  denied  tbe  equal  protection 
of  the  laws  because  prcrdueera  or  manufac- 
turers of  domestic  wlees  are  exempted,  bj 
Tei.  Rev.  Civ.  Stat.  1896,  art.  SO6IX,  while 
■neb  wIdc*  src  Id  tbelr  hands,  from  the  tax 
Impoeed  and  the  bond  required  bj  preceding 

D,Bi:izea3,GOOgle 


26  SUFBSUB  COUKT  BEPOBTEB. 
I   KiDlatlDf  th*  ■■la  of  IntazlcttlnE 


Oct.  Teuc, 


Ugaors. 
a.  ConatlfBtlOTiKl      law  —  pplTllevea      «» 

IniuBiiltlcB.— Uqnar  lellere  an  not  denied 
tbe  prlTllesu  oc  Immonltlca  of  dtliaiii  nl 
tbe  United  SWtei,  under  D.  8.  Coiut.,  14tli 
Amend.,  becauM  producers  or  [DBnaI«ctarer« 
of  domeBtlc  nlnei  nre  eiempted  by  Tei.  Ker. 
Civ.  atBL  1866.  art.  B060I,  wblle  Bueh  wloe« 
ar«  Id  Uietr  hindi,  from  the  tax  Impowd  and 
tbe  bond  required  bT  precpdlng  article!  reg- 
ulating Che  aale  of  lutoiIcitlDg  llquora. 

S,  Erroi  to  atatc  coart— vncatlona  rc- 
Tlewoftle.— The  neceaaltj  of  Invoking  tbe 
protection  of  ttae  commerce  clause  of  the  Fed- 
eral Canst ItuttoD.  If  tbe  rtpugnancr  to  tbat 
elauM  of  certain  itata  l^ialatlon  b  to  be. 
eoDildercd  by  tbe  Supreme  Court  of  tbe 
Doited  State*  on  writ  ot  error  to  a  itate 
court,  U  not  obviated  br  •  refereace  to  tbe 
14tb  Amendment  aa  InValldatlng  ancb  legli- 
latlon. 

4.  Error  to  atatc  court— ameatlona  re- 
Tle«*«l>le.— A  Federal  quest  Ion.  althongli 
referred  to  In  the  astlgnmenta  of  error  In  tbe 
itata  appellate  conrt  and  In  the  Supreme 
Court  of  the  United  Statei,  cannot  be  con- 
■Idered  bj  the  latter  court  on  writ  ot  error 
to  the  itate  court,  where  it  does  not  appear 
that  the  etate  court  dealt  with  the  gueetloa. 
Bod  It  maj  hare  refused  to  do  eo  an  tbe 
croLnd  that  It  waa  not  railed  In  the  trial 


Argued  and  itibmitt«d  April  C7,  IS06.    Da- 
oidfti  ifoy  tl,  130S. 

TWO  WRITS  OP  ERROR  to  the  Ctanrt  of 
Civil  Appeals  for  tlie  Third  Supreme 
Judicial  District  of  ths  Stat«  of  Texaa  to 
review  the  affirmance  in  that  oouit  of  two 
judgments  of  the  Diatriot  Court  for  Hamil- 
ton County,  in  that  state,  in  favor  of  plain- 
tiffs, in  actions  on  t,  liquor  seller's  bond. 
Alfirmed. 

See  same  case  below  (Tex.  C3t.  App.) 
86  S.  W.  34. 

The  facta  are  stated  in  the  opinion. 

Mestra.  J.  O.  MoReyiuIda,  F.  B.  AU 
Irighl,  E.  0.  Orriok,  J.  0.  Terrell,  Jr.,  and 
Dewey  Langford  for  plaintiffs  in  error. 

Me*tr».  Clivlea  K.  Boll,  R.  V.  David^ 
Mn,  and  Clavde  Pollard  for  defendant*  in 


•    *Mr.  Justice  H«Iia«a  delivered  the 

Ion  of  the  court: 

These  are  two  aults  upon  *  statutory 

•rtrand  executed  by  the  plaintiffs  In  nror  as 

7  principal  and  sureties.    There  were*verdlcta 

and  judgments  against  the  plaintiffs  in 

ror,  whereupon  motion*  were  made  for  t 

trials,  setting  up  that  the  act  under  which 

the  bond  was  given  was  eontraiy  to  the 

14th  Amendment  of  the  Conitltutton  of  the 


the  jtuTBdletion  the  equal  protection  of  tha 
The  motions  were  overruled,  and  an 
appeal  was  taken  to  the  court  of  civil  ap- 
That  court  affirmed  the  judgmenta 
below  (85  8.  W.  ilB9;  85  S.  W.  34),  a  mo- 
tion for  a  rehearing  was  overruled,  an  ap- 
plication for  a  writ  of  error  was  refused  hy 
ipreme  court  of  the  state,  and  there- 
upon tJie  cases  were  t^ken  to  this  court. 

The  bond  in  suit  was  given  by  a  liquor 
seller,  and  was  conditioned,  among  other 
things,  against  selling  intoxicating  liqaora 
to  minors,  or  allowing  minors  to  enter  and 
remain  in  the  obligor's  plnoe  of  busfoeas. 
The  breaches  found  were  breaches  ol  the  con- 
ditions recited.  These  suits  were  brought 
by  the  defendants  In  error  respectively,  the 
state  of  Texas  and  the  parent  of  the  minor. 
They  seem  to  have  been  tried  together,  and 
the  records  are  bo  similar  that  they  prop- 
erly have  been  treated  by  counsel  as  one. 

'The  statutes  of  Texaa  provide  for  taxes 

1  sellers  of  spirituous,  vinous,  or  malt 
liquors,  or  medicated  bitters.  Rev.  Civ. 
Stat.  1885,  arta.  50eOa,  50806.  They  re- 
quire an  application  for  a  license,  giving 
details  a  payment  of  the  annual  tax  as  a 
condition  of  obtaining  tbe  same,  and  the 
giving  of  a  bond  like  -the  one  in  suit.  Arta. 
60eOo-6060f.  See  amendments,  Stat.  1807, 
ehap.  168;  1901,  ehap.  136.  They  also  ea- 
,ct,  however,  that  "tbe  provisions  of  thia 
chapter  shall  not  apply  to  wines  produced 
from  grapes  grown  in  this  state,  while  th> 
the  bands  of  the  produceia  or 
manufaeturen  thereof,"  Art,  SOOOi.  Thia 
article  is  thought  to  invalidate  those  which 
precede.  The  matters  of  discrimination  t8- 
lied  upon  are  the  tax  and  the  requirement 
of  the  bond.  It  may  be  proper  to  add  that 
there  was  a  demurrer,  setting  up  generallj 
that  the  statute  was  unconstitutional  be- 
cause of  this  article,  but,  until  the  motion  ^ 
for  a  new  trial  waa  made,  there  waa  no  w 
sufficient  setting  up  of  a*dofense  under  the* 
Constitution  of  the  United  States.  Jriplfy 
V.  Jllinoi*,  170  U.  S.  182,  45  L.  ed.  098,  18 
Sup.  Ct.  Rep.  550;  Layton  T.  IfuMuri,  187 
U.  S.  35U,  47  L.  ed.  214,  23  Sup.  O.  Rep. 
137. 

The  main  argument  addressed  to  tu  waa 
rested  on  tbe  notion  that  tbe  statutes  dis- 
criminate unconstitutionally  between  two 
classes  of  persons  in  the  state,  naturally 
existing  there,  a*  In  Cannolly  t.  Utio» 
Bewer  Pipe  Co.  184  U.  B.  640,  46  lb  ed. 
670,  22  Sup.  Ct  Rep.  431,  there  was  « 
discrimination  with  regard  to  truata  ta 
favor  of  producers  and  raisers  of  agrtenl- 
tural  product*  and  live  stocks.  This  argu- 
ment seems  to  ua  a  fallacy.  Farmers  and 
stock  raisers  are  classes  naturally  exisUng 
the  oommunity,  carrying  on  distinct  ea]]< 


United  States,  as  denying  to  persona  within  I  inga,  and  not  likely  to  be  «ngag«d  ia  txtj 
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tbing  else.  Eence,  although  ttimvn  tnA 
■tock  n.Uers  equally  with  others  were  pro- 
hibited from  forming  tmata  for  other  pur- 
poses, to  permit  them  to  form  tnut^  in 
tlMir  regular  hnsineiB  wse  praetleaJlf,  and 
in  faet,  la  discriminate  between  two  eluaea 
and  others.  The  cue  was  discussed 
throngliout  on  the  footing  of  elassiflcation. 
But,  so  far  *a  we  know,  there  is  no  natunl 
distinction  of  classes  among  liquor  sellers, — 
one  dius  selling  tlieir  own  domestic  wines 
■lone,  another  selling  all  intoxiesnta  ex- 
cept domestio  wines.  Tlie  statutes  regulalc 
the  doing  of  certain  things,  witloh,  presum- 
ably, all  liquor  sellers  would  prefer  to  be 
free  to  do.  Therefore,  whatorer  other  ob- 
jections there  ma,;  be  to  them,  tliey  do 
not  deny  tlie  equal  protection  of  the  laws 
by  forbidding,  without  justifloation,  to  one 
what  they  permit  to  another  class. 

There  is  one  slight  qusllfloation  neces- 
sary to  what  we  have  said-  It  is  true 
that  there  is  granted  to  the  producers  and 
manufurturers  of  wine  from  grapes  grown 
In  Texas  an  immunity  In  reepect  of  that 
wine  which  is  not  granted  to  other  sellers 
«f  the  same  wine.  To  that  extent,  but  to 
that  extent  alone,  favor  is  shown  to  a 
elasa.  But  this  is  not  the  doss  discrimina- 
tion put  forward  and  insisted  upon.  The 
attack  is  not  mainly  on  the  distinction  be- 
tween producers  and  other  sellen  of  do- 
mestic wine,  but  upon  that  between  those 
producers  aJid  the  sellers  of  other  wine.  The 
latter,  as  we  have  said,  is  not  a  true  class 
distinction.  Whether  there  is  a  difTerence 
lain  the  scope  of  a  state's  general  power 
•"to  legislate  and  Its  power  to  tax  or'not 
{Eidd  V.  Pearson,  128  U.  S.  1,  28,  32  L.  ed. 
346,3S2,2  InUrs.  Cora.  Rep.  232,  g  Sup.  Ct. 
Bep.  0;  Connolly  v.  Union  Smoer  Pipe  Co, 
IM  V.  S.  S40,  662,  SG3,  4S  L.  ed.  876,  600, 
S91,  22  9up.  Ct.  Rep.  431),  the  former 
not  need  an  extended  defense  so  far  as  the 
14th  Amendment  alone  is  conoemed.  See 
lAmeriecm  Bvgar  Bef,  Co.  t.  Loutsiano, 
178  U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct.  Rep. 
43;  Rtj/mann  Breu:ins  Co.  v.  Britter,  17D 
V.  8.  445,  49  L.  ed.  2G0,  21  Sup.  Ct  Sep. 
eOl  J  St.  John  V.  A'eui  York,  201  U.  S.  833, 

50  I*  ed. ,  20  Sup.  Ct  Kep.  554. 

That  part  of  the  14tb  Amendment  which 
forbids  the  abridgment  of  the  privilegea  or 
immunities  of  citizens  of  the  United  States 
was  not  referred  to  or  relied  upon  in  the 
motion  for  »  new  trial  or  in  the  aaaign- 
ment  of  errors  Iwfore  the  court  of  dvil 
appeals.  It  is  mentioned  for  the  first  time 
in  the  asBignment  of  errors  before  tikis 
court.  Chicago  /.  i  h.  R.  Co.  v.  SfoOmre, 
100  U.  S.  128,  132,  46  L.  ed.  413,  417,  2S 
Bup.  Ct  Rep.  200.  In  view  of  the  de- 
cisions, we  hardly  suppose  that  the  oaHt- 
don  was  by  miatake.  Bartvneger  t.  low, 
26  8.  a— 43. 


18  WalL  120,  21  L.  ed.  929;  Crmofey  T. 
Ohristmten,  137  U.  B.  8«,  34  L.  ed.  820, 
11  Sup.  Ct  Rep.  13;  Otozzn  v.  Tieman, 
148  U.  S.  657,  37  L.  ed.  699,  13  Bap.  Ct 
Rep.  721;  Cronin  v.  Adam;  192  U.  8.  lOS. 
48  L.  ed.  366,  24  Sup.  Ct  Rep.  219.  The 
truth  is  that  the  14th  Amendment  does  not 
touch  the  ease,  standing  alone,  and.  If  so^ 
other  provisions  of  the  Constitution  which 
were  not  invoked  cannot  be  brought  in  now, 
under  cover  of  the  reference  to  the  14th 
Amendment  to  ^ve  the  latter  a  more  ex- 
tensive application  to  the  ease  tiian  it 
would  have  when  taken  by  itself.  If  the 
states  were  restricted  by  the  14th  Amend- 
ment only,  end  saw  St  to  encourage  do- 
mestia  production,  or  thought  to  promote 
t«mperance,  or  to  help  to  secure  pure  wine, 
by  statutes  such  as  those  before  us,  there 
would  be  nothing  to  lilnder  them.  If  the 
statutes  are  open  to  objection  aa  improperly 
interfering  with  commerce  among  the 
states  (TVernon  v.  Rinker,  102  U.  S.  123, 
20  L.  ed.  103;  Walling  v.  MiOiigan,  118  U. 
S.  446,  20  L.  ed.  601,  6  Sup.  Ct  Rep.  454), 
the  right  which  eprings  from  art  1,  }  8, 
of  the  Constitution  cannot  be  used  to  en- 
large, for  the  purposes  of  this  case,  the 
privileges  and  immunities  or  the  equal  pro- 
tection of  the  laws  secured  by  the  14th 
Amendment  Deweg  v.  Dcs  Voine*,  173  U. 
8.  163,  108,  43  L.  ed.  066,  860,  10  Sup. 
Ct  Rep.  376.  The  converse  case  of  a  right 
set  up  under  art  I,  f  8,  and  an  attempt 
to  support  it  by  the  14th  Amendment,  waSg, 
decided  in  Kmkvk  £  H.  Bridge  Co.  v.  2t-ig 
lMioia,*I7G  U.  S.  628,  633,  44  L.  ed.  209," 
302,  20  Sup.  Ct  Rep.  206.  See  further, 
Barding  v.  Illtnoia,  196  U.  S.  7B,  86,  49 
li.  ed.  364,  399,  SG  Sup.  Ct  Rep.  170. 

It  is  proper  to  say  that  art  1,  {  8,  la 
referred  to  in  the  asBignnients  of  error  be- 
fore the  court  of  civil  appeals  and  before 
this  court  But  it  does  not  appear  that  tlta 
court  of  civil  appeals  dealt  with  the  point, 
and  probably  it  refused  to  do  so  on  the 
ground  that  the  section  was  not  relied  up- 
on before  the  trial  court  We  oannot  say 
that  It  erred,  even  if  It  did,  unless  that 
ground  is  excluded,  ifacabi  V.  Alabama, 
187  U.  B.  133,  47  L.  ed.  106,  23  Sup.  Ct 
Rep.  48;  Erie  Raitroad  v.  Purdy,  186  D. 
S.  148,  46  U  ed.  847,  22  Sup.  Ct  Rep.  606. 
The  case  waa  argued  before  us  on  the  14th 
Amendment  alone,  and  although  there  fa 
some  slight  reference  to  interference  with 
commerce  In  ime  of  the  briefs,  it  is  rather 
in  aid  of  the  argument  based  on  Oonnolty 
v.  Union  8«toer  Pipe  Co.  1B4  U.  8.  640, 
40  L.  ed.  079,  22  Sup.  Ct  Rep.  431,  than 
as  an  independent  point  At  all  events, 
tbe  question  is  not  open  here. 

We  believe  that  we  have  oald  eaough  ttt 
dispose  of  the  easea.    Whether,  aven  if  tha 
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■Utnte  U  inTKlid  H  to  irines  mada  in 
other  Btatei,  the  bond  maj  b«  valid,  in  view 
of  the  applicatiotu  baTing  extended  to  the 
•ale  of  Bpirituoui  liquore  (riemon  T.  Sink- 
•r,  tui>ra),  or  otherwiee,  it  ia  nanecmeftry 
to  inquire. 
Judf/mtnU  affirmed. 

Ut.  Juatlee  Hajlfca,  diisenting; 

I  do  Dot  understand  that  the  court  modi- 
fies tliB  principlu  announced  in  Wallins  v. 
Miokigtm,  116  U.  &  446,  !9  L.  ed.  601,  S 
Sup.  Ct.  Bep.  164,  or  in  Ctmnolly  T.  Union 
Seuwr  Pip*  Co.  1S4  U.  6.  640,  4$  L.  ad. 
8T&,  22  Sup.  CL  Rep.  431.  In  mj  judg- 
ment, those  cases  are  applicable  to  and  oon- 
trol  this  case,  and  require  a.  rereraal  of  the 
judgment  below  upon  the  ground  that  the 
statute  of  Texas  Is  In  violation  of  Uie  Con- 
■Utution  of  the  United  States.  I  therefore 
dissent  from  the  opinion  and  judgment  of 
the  court. 


ELLIS  H.  ROBERTS,  Treasurer  of  the 
United  Stetes;  Henry  B.  F.  Macfarland, 
Henry  L.  West,  and  John  Biddle,  Com- 
missioners of  tJie  Distriet  of  Columbia, 
H  al. 

1.  Statstea  —  TAlldltT  —  roTenne     bill.— 

BUI*  tor  other  than  tax  purpoeea,  but  which 
ma;  Incldeau.]];  create  revenoe,  wich  ei  the 
acts  of  Febnierj  12,  ISOl  (31  8UL  at  I.. 
7ST,  TT4,  chnp*.  S6S,  SS4),  eod  Febnur7 
28,  1903  (82  Btat.  at  L.  909,  cbap.  SSB). 
tor  the  elimination  of  irade  croniDgi  and 
tor  a  unioD  rallwaj  atatloB  In  the  District 
of  Colambla.  wblch  proTlds  (or  the  pajment 
of  a  sum  of  mone;  to  the  rallwij  companies, 
to  be  railed  bj  a  tax  on  propertj  In  the 
District,  are  not  revenue  bills  wblcb,  under 
D.  8.  Const,  art.  1,  {  T.  cl.  1,  must  originate 
tn  the  House  of  Bepresenlatlvea 
Sa  PnUto  mo nera—appropr latins  fop 
Vrlvste  BBC. — Public  funds  are  not  nncon- 
stltutionallr  appropriated  for  private  use  b; 
the  acts  of  Febroarr  1!^  1801,  and  Febmary 
38,  1908,  for  tb*  eltmlDatlon  of  Erada  cross- 
lugH,  and  tar  a  ddIoq  rallwar  statlou  In  the 
District  of  Columbia,  which  provide  for  the 
payment  to  the  rallvaj  companies  of  a  sum 
of  mone;  to  be  raised  br  *  Ictj  on  tbe  tax- 
able proper tr  of  the  District  In  cousldera- 


1  tbeli 


present  location,  and  of  Istge  expenditures 
of  money  br  the  rallwaj  companies,  and 
tb*  aarrendsr  br  ttaem  of  substantial  rlghta. 


Arfutd    and    mbmitt9d    April    18,    1S06. 
Deoided   Map  tJ,   1908. 


APPEAL  fnmi  the  Court  of  Appeals  of  Uw 
District  of  Columbia,  te  review  a  decree 
which  affirmed  a  decree  of  the  Supreme 
Ourt  of  that  District,  sustaining  damurrera 
and  dismissing,  a  bill  to  enjoin  the 
isurei  of  tne  United  States  from  devot- 
ing public  funds  te  the  purposes  authorised 
by  congressional  iqiialation  tor  the  elimin»- 
tion  of  grade  crossings  and  for  a  union  rail- 
way station  in  the  District  of  (Columbia. 
Affirmed, 

See  same  ease  below,  26  App.  D.  C.  221. 

The  fects  are  stated  In  the  opinion. 

If  r.  Joalak  HUIard  in  propria  pemma 
for  appellant. 

Soltoitor  Omeral  Hoytt  Ed-ward  H. 
TkowMB,  Wmtbo  M>aVeaKlt>  Frederl* 
D.  MeKeaney,  Jobs  Spaldlac  Flaa- 
nery,  George  E.  Hamlltws,  and  Mlobael 
J.  Oolbevt  for  appelleea. 

*Hr,  Juatioe  HoKeamK  delivered  the  opin-  • 
ion  of  the  court; 

This  is  a  bill  in  equity  to  enjoin  Ellis  H. 
Roberta,  as  Treasurer  of  the  United  States, 
from  paying  to  any  person  any  moneys  of^ 
the  District  of  Columbia,  under  certain  acts  n 
of  CV)ngreast*[31  Stat  at  K  78T,  774.  chaps.* 
3G3.  354;  32  Stat,  at  L.  909,  chap.  856),  and 
to  enjoin  the  other  defendanta  from  carry- 
ing ioto  efTect  said  acta  of  Congress,  and 
that  said  acta  "be  declared  null  and  void  for 
want  of  constitutional  authority."  Defend- 
ants interposed  demurrers  to  the  Lfll,  which 
were  sustained  by  the  supreme  court,  and  a 
decree  entered  dismisaing  tbe  bill.  The 
court  of  appeals  afDrmed  the  decree. 

The  principal  allegations  of  the  bill  ar» 
that  the  railroad  defendants  are  private  cor- 
porations and  all  interested  in  the  railway 
and  terminal  facilities  of  the  District  of 
Columbia;  that  the  District  of  Colum- 
bia owns  no  stock  in  any  of  the  com- 
panies nor  is  otherwise  interested  in  any  of 
tbem  save  as  useful  private  enterprisea,  and 
yet  it  is  required  by  aaid  acts,  "without  any 
lawful  consideration  therefor,"  to  pay  the 


t  An  act  entitled  "An  Act  to  Provide  tor 
Ruminating  Certain  Grade  Crosslnii  of  Ball- 
roads  In  the  District  of  Columbia,  to  Bequtre 
snd  Autborlie  the  Construction  of  New  Ter- 
minals and  Tracks  tor  the  Baltimore  A  Oblo 
Railroad  Company  In  the  City  of  Wasblnglon, 
and  for  Other  Purposes,"  approved  February 
13.  1901 :  an  act  entitled  "An  Act  to  Pro- 
vide for  EUmlnatlBg  Certain  Grade  Cresslnis 
on  tbe  Line  of  (be  Baltimore  A  Potomne  Rail- 
road Company  In  the  City  of  Washington, 
District  of  Columbia,  aod  Requiring  Said  Com- 
pany to  Depress  and  Elevate  Its  Tracks,  and 
to  Enable  It  to  Helocata  Farta  of  Ila  Rail- 
road Tbereln,  and  tor  Other  Purposes,"  ap- 
proved February  IS,  1901 ;  an  act  entitled  "An 
Act  to  Provide  tor  a  Uoloa  Railroad  Station  In 
the  District  of  Colambla  and  tor  Other  Pui^ 
poses,"  approved  February  28.  1903. 
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Baltimon  ft  PotomM  B&ilroad  Compu}' 
the  sum  of  ITBO.OOO,  uid  a  like  sum  to  the 
Bsltimora  ft  Ohio  Kallroad  Oompuiy,  "to 
be  levied  utd  iweeied  apon  tbe  taxable 
property  and  priTil^ea  In  the  eald  District 
other  Uian  the  proper^  of  the  United 
States  and  the  District  of  Columbia,"  aod 
tor  the  exdUBiTs  use  of  laid  corporation! 
regpeetively,  "which  ia  a  prirate  nse, 
and  not  a  goTerninental  tue;"  that  the 
public  moneye  of  the  Diatrict  of  Colum- 
bia are  raised  ehlefly  by  taxation  on 
the  landa  tbeiein,  and  that  the  complainant 
ia  obliged  to  pay  and  does  paj  direct  taxes 
on  land  owned  by  hiro  therein.  And  the  bill 
also  alleges  that  the  acta  of  Coogrets  are 
"acts  which  provide  for  ralalng  revenue,  and 
are  repugnant  to  article  1,  |  7,  olauM  1,  of 
the  Constitution  of  the  United  BUtea,  and 
are,  therefore,  null  and  void  ab  initio,  and 
to  their  entire  extent,  bcause  they,  and  each 
and  eveiy  one  of  them,  originated  in  the 
Senate  and  not  in  the  House  of  Bepresent- 
ativee."  Certain  Tolnmea  of  the  Congrea- 
sional  Record  an  referred  to  and  made  part 

H  of  the  bill. 

7  'In  other  all^{ati<RU  of  the  bill  are  ex- 
pressed the  llmltationa  upon  the  power  of 
the  United  States  and  the  Diatrict  of  Col- 
umbia as  to  taxation;  that  the  act*  of  Con- 


publie  fnnda  are  appropriated  for  private 
use,  and  that  exorbitant  taxes  will  be 
qnired  to  meet  the  Intimate  expenses  of 
the  District  of  Colnmbia,  and  appellant  will 
thereby  be  oppreseed  and  deprived  of  his 
property  without  due  process  of  law. 

]^e  first  contention  of  appellant  is  that 
the  acts  of  Congress  are  revenue  meas 
and  therefore  should  have  originated  it 
Bouee  of  Representatives,  and  not  in  the 
Senate,  and,  to  sustain  the  oontention,  ap- 
pellant submite  an  elaborate  argument- 
answer  to  the  contention  the  case  of  Twin 
City  Vat.  Bank  v.  NaJteker,  167  U.  B.  ISe, 
42  L.  ed.  134,  17  Sup.  CL  Rep.  766,  need 
only  be  cited.  It  was  observed  there  that  it 
was  a  part  of  wiadora  not  to  attempt  to 
cover  by  a  general  statement  what  bills 
shall  be  said  to  be  "bills  for  raising  reve- 
nue" within  the  meaning  ol  those  words  in 
the  Constitution,  hut  It  was  said,  quoting 
Mr.  Justice  Story,  "that  the  practical  con- 
struction of  the  Constitution,  and  the  his- 
tory of  the  origin  of  the  constitutional  pro- 
vision  in  question,  proves  that  revenue  bills 
are  those  that  levy  taxes  in  the  strict  sense 
of  the  word,  and  are  not  tills  for  other  pur- 
poses, which  may  Incidentally  create  reve- 
nue." 1  Story,  Const.  |  880.  And  the  act  ~ 
Congress  which  was  there  passed  on  illus- 
trates the  meaning  of  the  language  used. 
The  art  Involved  was  one  providing  a  nation- 


al cDireney,  and  Imposed  a  tax  upon  the 
avenge  amount  of  the  notes  of  a  nation- 
al banking  association  in  circulation.  The 
provision  was  assaHed  for  unoonstltutional- 
i^  because  it  originated  in  the  Senate.  The 
provision  waa  sustained,  this  court  saying: 

"The  tax  was  a  means  for  effectually  oo- 
oomplisbing  the  great  object  of  giving  to  the 
people  a  currency  that  would  rest,  prima- 
rily, upon  the  honor  of  the  United  States, 
and  be  available  in  every  part  of  the  coun- 

There  was  no  purpose,  by  the  act  or  ^ 
by  any  of  its  prorlsious,  to  raise  revenue^ 
to  be  applied'in  meeting  the  expenses  or  ob-* 
ligations  of  the  (^ovenuBent." 

This  language  Is  applicable  to  the  acta  of 
Oongress  in  the  case  at  bar.  Whatever  tax- 
es are  imposed  are  bat  means  to  the  pur* 
poses  provided  by  the  act. 

Tfae  legally  of  those  purposes  la  attacked 
in  the  other  eontentions  of  appellant.  All 
of  the  eontentiona  rest  upon  the  correctness 
of  the  allegation  that  the  moneys  provided 
to  be  paid  to  the  railroad  companies  are  lor 
the  exeluaive  nae  of  the  companiea,  "which 
is  a  private  use,  and  not  a  governmental 

The  titles  of  the  acta  are  the  best  brief 
summary  of  their  purposes,  and  those  pur- 
poses are  obriously  of  public  benefit.  We 
do  not  think  that  it  is  ueoeuary  to  enter 
into  a  discussion  of  the  cases  which  estab- 
lish this.  The  scheme  of  improvement  pro- 
vided by  the  acts  required  a  removal  of  the 
railroads  from  their  situations,  large  expend* 
itures  of  money  by  the  eompaniea,  and  the 
surrender  of  substantial  rights.  Theee 
ri^ts  are  reoognlEcd,  and  their  surrender  ex- 
pressed to  be  part  of  the  consideration  of  the 
sums  of  money  paid  to  the  oompaniee.  In- 
deed, there  ia  an  element  ot  contract,  not 
only  in  the  changes  made,  but  in  the 
manner  and  upon  the  scale  whidi  they  are 
required  to  be  made.  As  remarked  by  Mr. 
Justice  Morris,  speaking  for  the  court  of 
appeals: 

"The  case  is  practically  that  of  a  eon- 
tract  between  the  United  States  and  the 
Diatrict  of  Columbia  on  the  one  side  and 
the  railroad  companies  on  the  other,  where- 
by the  railroad  companies  agree  to  surren- 
der certain  rights,  rights  of  property  aa 
well  as  other  rights,  and  to  construct  ■ 
work  of  great  magnitude,  greater,  perhaps, 
than  their  own  needs  require,  but  which 
Congress  deems  to  be  demanded  for  the  beat 
interest  of  the  national  capital  and  by  the 
public  at  lai^i  and  for  this  surrender  of 
right  and  this  work  of  magnitude  commen- 
surate with  the  publie  demand.  Congress 
agrees  to  pay  a  certain  sum,  partly  out  of 
the  funds  of  the  United  States  and  partly 
out  of  the  funds  of  the  District  of  Colum- 
bia.   It  is  a  simple  caae  of  bargain  And 
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Oct.  Temm, 


_  ule,  like  mtj  other  pTUvHoM."     [85  App.  D. 

50.  221.] 

•     *W«  luiT«  Miumed  tlut  appelluit,  m*  % 
tszpajer  of  tlie  Diitrict  of  ColumbU, 
i«iM  the  queetione  we  have  coiuidered,  but 
wa  do  not  wish  to  be  nnderetood  es  to  de- 
dding. 
Dtoree  affirmed. 


I  in  the  re- 


Ut.  Jnetiee  H«.r1»B  g 
raltonl^, 

(:o2  u.  a  US) 

SANTA  FE  PACIFIC  BAILBOAD   OOU- 
PANY,  Plff.  in  Srr^ 

LAUBETE  HOLMEa 

1.  llHter  ■»«  BcrT«Bt~ll«bllltr  to 
■erraat— datr  >■  to  plsces  and  apiill- 
fciieca  neifllgence  of  tratxi  despatcb- 
•>• — The  iiroiiialK>tlan  br  «.  train  deepetcher 
Of  ipeel*.!  oTden,  nacloit.  If  oliejed,  ' 
■ore  the  lefe  operation  of  two  paieeiiBer 
tTEloB  approadilEit  oecli  other 
tnufc,  If  eat  a  complete  dlieharKa  of  the 
rallira;  compiuy'a  doty 
places  anil  appllsncei  for  Iti  emptoTeei  If 
the  fleepiitcher  afierwaraa  beeomea  avare  ■  ' 
the  <lanear  of  a  eoUlilon.  growlDg  oat  of 
disobedience  of  mch  orders,  wblcb  be  may 
tuard  BiKlnst  hj  iHsalns 

9.  llKster  and  ■•rvant — Ilabllltjr  ,  to 
■errut— dutr  aa  to  plaoea  and  appll- 
aaou— sasIlKeBce  of  train  deapatch- 
«r.— A  rallwey  employee,  Injured  by  a 
bead^on  coIIIiIod  which  wenld  not  heTt  oc- 
corred  If  the  train  harlns  the  right  of  way 
had  not  passed  a  station  iti  minutes  abead 
ot  ecbednle  time,  as  flied  by  speelal  orders 
from  the  train  desi>atcher,  may  hold  the 
nil  way  compeny  accountable,  where  the 
despatcher  failed  to  Issue  orders  to  fntei- 
eept  the  train  at  that  point  after  being  In- 
formed that  It  was  two  minutes  abead  of 
time  In  pawing  a  point  bat  a  few  miles 
away. 


IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a.  judgment  which  afGnned  the 
judgment  of  the  Circuit  Court  for  the  Son- 
them  Dietrict  of  California  in  favor  of  ■ 
railway  employee  in  an  action  for  damages 
for  injuries  received  by  him  in  a  oollisiou. 
A^irtMd. 

8ee  tome  esae  below,  08  C.  C.  A.  631,  136 
Fed.  40. 

Statement  bjr  Ur.  Justice  HoKenaai 
Action   brought   in   the   cirouit   court   of 

the  United   SUtes  for   the  ninth  circuit. 

■outhern  dlstriet  at  California,  b;  defend- 


ant In  error,  for  damages  for  injuriea  »■ 
oeived  bj  him  in  a  head-on  collision  ti 
two  tiains,  on  one  of  which  he  was  an  en- 
gineer. The  answer  alleged  negligence  upcm 
the  part  of  defendant  in  error,  by  disobej- 
ing  the  orders,  rules,  and  r^ulatious  of  the  « 
ooropany,  and  also  alleged  that  the  coIliBiMi  ^ 
was' caused  by  Ute  negligence  of  a  fellow* 
servant.  The  action  was  tried  without  a 
JU17,  and  the  circuit  court  found  for  de- 
fendant in  error  In  the  amount  of  99,000, 
and  stored  judgment  against  the  eompaaf 
for  that  sum.  The  judgment  was  affirmed 
by  the  circuit  court  of  appeals.  69  C.  CL 
A.  634,  133  Fed.  66.  The  oompany,  bei^ 
a  Federal   corporation,  then  sued  out  thia 

The  colliding  trains  were  regular  passen- 
ger trains,  and  are  denominated  in  the  testi- 
mony as  train  No.  3  and  train  Ho.  4,  the 
former  being  westbound  and  the  latter  esat- 
bound.  Defendant  in  error  was  the  engineer 
on  No.  4,  or  rather  one  of  the  engineers, 
the  train  being  hauled  by  two  engines.  He 
was  the  engineer  of  the  second  engine. 
Both  trains  were  run  on  regular  schedule  or 
time  cards  when  on  time  or  slightly  d» 
layed.  No.  4  having  the  right  of  trad^ 
On  the  morning  of  the  oollision,  Novamber 
20,  ISOl,  train  No.  3  was  unusually  d»- 
layed,  and  special  orders  became  neceesary 
for  the  operation  of  the  trains  on  the  Ari- 
zona division.  The  first  order  was  issued 
before  train  No.  4  had  left  Needles.  Th* 
order  was  as  fallows:  "^o.  3  eng.  432  haa 
right  of  track  over  No.  4  eng.  444  and  452 
to  Needles,  but  will  ran  1  hour  SQ  minutaa 
late  Kingman  to  Needled."  The  copy  of 
the  order  was  delivered  to  train  No.  4  ba- 
fore  4:22  a.  m.,  before  its  departure  from 
Needlea,  and  to  No.  3  upon  its  arrival  at 
Kingman  at  4:21  or  4 :22  a.  k.  Train  Nou 
4  ran  eaat  to  Mellen,  a  distance  of  11.9 
miles,  where  it  stopped  upon  signal.  In 
the  meantime  the  second  order  (No.  E3> 
was  issued  by  the  train  deepateher,  traia 
No.  3  having  been  more  delayed  in  arriving 
at  Kingman  than  bad  been  expected.  Thia 
order  was  delivered  to  train  No.  4  at  Uel- 
Tt  read  as  fallows:  "No.  3  eng.  46Z 
run  two  (S)  hours  late  Kingman  to 
Needles."  A  copy  of  the  order  was  da- 
ered  to  No.  3  at  Kingman.  Hie  effect 
of  these  orders  and  the  general  rules  of  the 
company  was  that  No.  3  was  tA  nm  acoord- 
iug  to  the  time  card,  except 'that  it  was  t« 
un  two  hours  late  and  was  to  have  tkes 
ight  of  trade  over  No.  4,  the  latter  to  look  ^ 
out  for  No.  3,  and  run  with 'reference  to* 
its  movement  as  provided  for  by  the  spe- 
cial orders  In  connection  with  the  time- 
table. The  orders  and  the  time-table  would 
have  made  Franoonia  the  proper  place  of 
passing  of  the  trains,  No.  3  being  due  ta 


3,Google 


ISOB. 


SANTA  FB  PACIFIC  K.  CO.  r.  SOU 


•77 


txrln  there  At  BilT,  Ho.  4  ftt  E:OS,  or 
eleven  minutea  aheed  of  No.  9.  Train  No. 
S  sboold  hare  left  Kiagmaii  at  4:2S.  It 
left  at  4:S],  elx  mlnotej  late.  It  poewd 
Yucca,  however,  at  4:5&  (this  is  disputed, 
but  upon  what  evidence  we  elutll  presentlj 
eonwder)  ;  it  sliould  not  have  paased  until 
4:67;  and  It  passed  Pranconia  six  minutee 
ahead  of  time.  The  operator  at  Tucca  (the 
only  night  tel^raph  office  between  King- 
man and  Franoonia)  at  4;5S  or  GO  report- 
ed to  the  train  deepatcher  that  No.  3  had 
pasaed  at  4:GS. 

Ko.  4  left  Hellen,  whieh  waa  the  ont; 
night  office  between  Needles  and  Franeonia, 
betwc^i  4:45  and  4:47,  and  ran  0,8  miles 
to  Powell,  arriving  there  at  0  o'clock.  A 
itop  was  made  of  three  or  four  minutea 
for  the  purpose  of  adjusting  the  flow  of 
oil  In  the  leading  locomotive,  and  then  pro- 
ceeded towards  Franeonia.  In  the  mean- 
time No.  3  had  arrived  at  Franeonia  six 
ninntes  ahead  of  the  schedule  time  under 
the  spacial  order  for  leaving  that  station. 
On  approaching  the  station  the  engineer 
signaled  an  inquiry  for  orders  and  received 
hj  eemaphors  signal  from  the  operator  the 
reply:  *Va  orders  from  the  train  despatcb- 
er."  He  did  not  stop  at  Franoonia,  and, 
while  the  train  was  going  at  a  speed  of 
from  60  to  70  mllea  an  hour,  about  1^ 
miles  from  Franeonia,  It  collided  with  No. 
4,  which  was  running  from  40  to  SO  miles 
an  hour.  Both  trains  were  wrecked,  the 
engineer  of  the  leading  locomotive  of  No.  4 
and  several  others  were  killed,  and  the  de- 
fendant in  error  sustained  serious  injuries. 
The  operator  at  Franeonia  had  no  orders 
that  morning  (or  either  No.  3  or  No.  4. 
But  for  the  collision.  No.  4  would  have 
reaebed  and  have  been  placed  on  the  aiding 
at  Franeonia,  notwithstanding  the  dela7  at 
Powell,  two  or  three  minutes  before  No.  3 
^  wu  due  at  Franeonia.  FlaintifT  in  erroi^s 
« role  No.  386  only  requires  the  train  not 
•  having  the  right  of'track  to  take  a  siding 
and  be  dear  of  the  main  track  before  the 
leaving  time  of  the  opposing  train.  Other 
facta  are  stated  in  the  opinion, 

Metiri.  Gaxdlme*  IiMthrop,  T.  J.  Tlor- 
Ion,  E.  W.  Camp,  and  Robert  Duitlap  for 
plaintiff  in  error. 

ISessrt.  W.  H.  StUwall,  Byron  Waltrt, 
and  Win  Wylie  for  defendant  in  error. 

Mr.  Justice  HoKeniu,  after  stating  the 
ease  as  above,  delivered  the  opinion  of  the 

The  ease  here  Is  in  narrow  compass  both 
M  to  the  facts  and  the  law.  It  Is  apparent 
that  none  of  the  operators  of  train  No.  4  was 
guilty  of  negligence.  The  second  special 
order  indicated  Franeonia  as  the  meeting 


point  of  the  tralna  and  that  train  No.  4 
should  reach  there  before  6:17,  the  leaving 
time  of  train  No.  3.  This  It  oould  have 
accomplished  notwithstanding  the  delay  at 
Powell.  It  is  equally  apparent  that  train 
No.  3  was  ahead  of  time  and  we  may  con- 
sider that  Its  engineer  was  culpable.  Tho 
question  is  yet  presented  whether  the  com- 
pany is  not  charged  with  liability.  In  thla 
question  there  are  involved  two  elsmenta, — 
one  of  law  and  one  of  tact.  It  is  not 
denied  that  the  train  despatcher  represented 
tho  company  in  the  promulgation  of  the 
special  ordera.  It  is,  iiowever,  asserted  that 
Uiia  representation  ceased  by  the  promul- 
gation of  the  orders,  and  that  he  was  not 
required  to  repeat  them  or  promulgate  new 
ones.  "There  is  no  ground,"  it  is  insisted, 
"aither  upon  reason  or  authority,  for  hold- 
ing that  a  principal  is  bound  to  stand  over 
his  servants  to  enforce  proper  and  sufficient 
orders  once  given  to  Utem."  There  Is  an 
instant  answer  to  the  contention.  Instaad 
of  according  with  principle  and  authority, 
it  is  opposed  to  both.  It  eontradlets  a  eon-  ^ 
cession  elsewhere  made  in  the  argument,  S 
that  it  Is  the'duty  of  a.  railroad  company  to* 
promulgate  adequate  rules  and  reflations 
for  tbe  safely  of  employeea  engaged  In  the 
dangerous  duty  of  operating  trains,  and  at 
times  telegraph  orders  for  the  movementa 
of  trains.  It  is  tbe  duty  of  a  master  to 
furnish  safe  places  to  work  in  and  safe  In- 
struments to  work  with,  and  of  this  thero 
need  be  no  discussion.  Tbe  duty  is  a  oon- 
tinuing  one  and  must  be  exercised  wbenev^ 
circumstances  demand  it.  It  may  indeed 
often  be  discharged  by  one  exercise.  It  may 
recur  at  any  moment  in  keeping  moving 
and  opposing  trains  in  safe  relation.  The 
rules  of  tho  company  recognize  this.  They 
require  telegraph  operators  to  report  the 
time  of  departure  and  passing  of  trains. 
This  Is  absolutely  necessary  for  supervision. 
The  business  is  hazardous.  Trains  may  bo 
rushing  towards  each  other  upon  a  single 
track.  All  may  go  well.  The  observanc* 
of  time  alone  may  be  sufficient  for  safety. 
But  something  may  occur  to  one  of  the 
tmins,  with  or  without  fault  of  anybody, 
whieh  may  endan;;er  tbe  other.  May  a 
train  despatcher  know  it  and  not  guard 
against  itt  A  negative  answer  would  be 
revolting. 

There  can  be  no  doubt  of  the  duty  of  tho 
train  deapatclier  in  such  cose.  His  duty 
is  clear  if  the  circumstanees  call  for  action. 
Did  the  circumstances  in  the  case  at  bar 
call  for  action!  In  answering  this  it  will 
do  no  good  to  discuss  easee.  The  princi- 
ples of  law  are  clear.  A  master  must 
furnish  a  safe  place  for  his  servant  to 
work  in,  and  the  risk  the  servant  assumes 
of    the    negligence    of    a    fellow    aerrant 
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dOM  not  exempt  from  that  dutj.  Or, 
to  put  the  matter  more  gofkrdedlf,  there 
U  DO  circumstance  to  thU  eaee  which 
exempted  from  that  duty.  The  special 
ordera  were  an  asaurance  of  the  companj, 
through  its  train  deapatcher,  to  train  No. 
4,  that  it  could  run  with  safety  between 
Mellen  and  Franconia  if  it  arrived  at  the 
latter  station  before  9:17.  If  anything  oe- 
eurred  to  change  that  condition  which  eame 
to  the  Imowledge  of  the  company,  train  No. 
4  was  entitled  to  know  it;  and  we  are 
brought  to  the  simple  question,  Did  any- 
thing  occurl  It  Is  admitted  all  around  that 
•f  train  No.  3  did  not  comply  with  orders, 
•  and'arrived  and  departed  from  Franconia 
ahead  of  time.  It  is  disputed  whether  it 
arrived  at  or  departed  from  Yucca  ahead  of 
time-  Both  of  the  lower  courts  found  that 
It  did,  and  we  cannot  say  that  the 
erldence  does  not  sustain  the  finding. 
The  telegraph  operator  at  Yucca  notified 
the  train  despatcher  that  the  train  passed 
two  minutes  ahead  of  time, — passed  at  4; 
SS;  its  time  was  4:S7;  and  we  know  that  It 
paased  Franconia  six  minutes  ahead  of 
time, —  a  circumstance  which  tends  to  show 
that  the  operator  at  Yucca  was  right.  That 
there  was  an  error  In  the  operator's  clonic 
waa  an  afterthought  of  the  train  despatcher. 
He  received  and  recorded  on  the  "train 
sheet"  the  time  (4:6B)  which  was  given 
Urn.  He  testified  (hit  deposition  waa  taken 
by  defendant  in  error)  that  he  received  the 
report  of  the  operator  at  4;SS,  and  that 
he  made  the  entry  at  4:95,  "just  before 
the  accident,  and  placed  '7'  over  tha  seoond 
'6'  just  after  the  accident."  He  was  asked 
no  further  explanation  by  either  of  the  par- 
ties. The  operator  (who  was  also  called 
by  the  defendant  in  error)  testified  that 
shortly  after  he  had  reported  the  passing  of 
train  No.  3  he  was  called  up  by  the  train 
despatcher,  who  asked:  "What  time  have 
you  gotT"  The  operator  gave  the  time  4:G1 
or  2,  and  the  despatcher  replied:  "Your 
clodc  is  two  minutes  slow,"  or  such  a  mat- 
ter. And  this  testimony  has  corroboration 
in  the  testimony  of  the  operator  at  King- 
man, wlio  heard  the  oonyersation.  It  ap- 
pears, therefore,  that  the  attention  of  the 
train  despatcher  was  challenged  to  the  fact 
and  felt  the  importance  of  the  fact  that 
train  No.  3  waa  running  contrary  to  orders. 
What  should  he  have  done  considering  that 
two  trains  were  rushing  toward  each  other 
upon  a  single  track,  the  safety  of  both  de. 
pendent  upon  the  exact  observance  of  time 
by  botht  Minutes  were  important,  and  how 
important  the  testimony  exhibits  every- 
where. The  docks  of  the  tel^raph  opera- 
tori  are  adjusted  by  standard,  and  not  al- 
lowed to  vary  three  seconds.  The  practice 
■nd  safelr  of  special  orders  are  recognized 


ns  dependent  upon  the  exact  observanct  of^ 
time.  Their  superiority  to  meeting  pointaj 
for  trains  is  attempted  to  be 'demonstrated* 
by  witness  by  saying  that  "it  is  one  of  the 
objects  of  good  railroading  to  cover  the 
greatest  distance  In  the  least  time,  and  to 
keep  in  motion  the  largeet  number  of  trains 
on  a  division."  The  object  was  beset  with 
dangers  and  demanded  a  proportionate  care. 
It  allowed  little  margin  for  inevitable  de- 
lays. There  was  no  place  in  it  for  any  neg- 
ligence. A  train  waa  in  fault  if  it  waa  be- 
hind time.  It  was  tha  height  of  culpabil- 
ity to  be  ahead  of  time.  A  close  connection 
at  "clearance"  points  was  expected.  It  waa 
testified  that  trains  of  the  first  class,  whid 
No.  3  and  No.  4  were,  "oan  clear  each  other 
to  a  second."  If  the  trains  are  of  different 
classes  the  inferior  must  clear  by  at  least 
five  minutes. 

Such  was  tha  system,  and  what  it  de- 
manded the  train  despatcher  must  have 
known.  In  such  a  system  minutes — and  even 
seconds — ere  Important,  and  It  was  the 
duty  of  the  train  despatcher  to  regard  them. 
He  knew,  to  use  the  testimony  of  the  oom- 
pany's  chief  despatcher,  that  it  was  tho 
duty  of  train  No.  3  "not  to  run  less  than 
two  hours  late  with  reference  to  her  sched- 
ule, as  prescribed  in  the  regular  time-tabla." 
She  was  not  allowed,  was  bis  emphatia  deo- 
laratlon,  "to  make  up  one  second  of  that 
two  hours  as  long  as  that  order  was  in  afTect." 
She  {to  keep  up  the  personification  of  the 
witness)  was  running  two  minutes  ahead 
of  time.  This  might  of  itself  hare  caused 
a  oollision.  The  other  train  was  to  be 
considered,  and  that  minutes  were  impor- 
tant should  not  have  twen  out  of  the  tr^n 
despatcher's  mind  an  instant.  He  knew 
that  No.  3  had  the  right  of  way,  with  no 
obligation  to  No.  4  but  to  observe  time. 
He  knew  that  No.  4  was  "to  get  into  the 
clear  and  out  of  No,  S'a  way,"  and  had  no 
other  guide  but  the  time  prescribed. 

These  comments  do  not  lose  their  force 
or  application  by  reason  of  the  fact  that, 
under  the  special  orders,  the  trains  had  an 
allowance  of  eleven  minute*  at  Franconia. 
This  allowance  was  made  upon  the  basis  of 
a  strict  observance  of  time,  the  perfect 
working  of  machinery,  and  exact  accordance  ^ 
of  clocks.  But  such  perfection,  In  the  na-  * 
ture  of  things,  was  liable  to  *  disturbance,  ? 
and,  when  disturbance  was  observed,  should 
have  been  provided  against,  and  Immediate- 
ly provided  against.  It  was  no  time  to  take 
chances  or  debate  probabi titles.  It  Is  to 
he  remembered  that  at  all  stations  there 
were  not  night  telegraph  oHlees.  Yucca  was 
the  only  one  between  Yucca  and  Franconia, 
and  between  those  stations  the  train  waa 
lost  to  observation  and  control.  The  train 
despatcher  indeed  exhibited  his  concern.   All 
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of  the  fkUl  slgnlflcuice  of  train  Ko.  S  nin- 
Bfng  kliakd  of  time  euna  to  bis  n^nd.  Eii 
iniBlake  wu  to  Bcoount  for  it  by  on  siror 
In  the  tel^rapli  operEtor'a  dock  (giving  to 
him  this  ezcuH  agftinst  the  finding  of  the 
lower  courts),  although  he  knew  that  the 
dock  moBt  have  been  adjusted  that  daj  un- 
der tlie  mle*  with  the  ituidard  time.  If 
we  were  forced  to  find  the  fact,  we  should 
And  it  against  him;  but  it  it  enough  to  la; 
that  there  was  brought  to  him,  consider- 
ing his  position  and  the  responsibilitieB 
upon  him,  a  demand  for  a  care  which  be 
omitted  to  obserre.  If  he  bad  been  as  eon- 
siderate  ai  he  onght  to  have  been,  he  would 
have  stopped  No.  3  at  Franconla.  And  for 
this  concIuEion  we  need  not  the  proof  afford- 
«d  hj  the  collision.  The  collitlon,  howerer. 
Mid  the  «Kcuses  offered  for  it,  make  the  con- 
dnsion  irresistible.  Plaintiff  In  error  ex- 
eusea  the  train  despateher  by  a  defect  in  the 
dock  of  the  telegraph  operator  at  Yucca. 
The  engineer  of  No.  3  excnsea  himEdf  by 
TJrtnally  condemning  the  eloeka  of  the  com- 
pany by  which  he  bad  tested  bis  watch.  He 
la  aure  if  No.  4  had  been  running  im  time 
he  would  have  met  her  at  Havlland,  the  sta- 
tion between  Tucca  and  Franconfa.  A  sys- 
tem whidi  permits  such  confusion  and  the 
endangering  of  human  lives  is  wrong  or 
wrongly  administered.  We  need  go  no 
farther  in  the  present  ease  tlian  to  say  that 
It  was  wrongly  administered.  The  train 
despatcher  failed  to  take  Into  account  and 
do  what  a  prudent  man  would  have  taken 
Into  aeeonnt  and  have  dona. 
Jvigment  ulfirmvd, 

Ur.  JostJO*  Brewer  dissenti. 
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COMMONWEALTH  OF  KENTDOKT,  by 
Frank  A.  Lucas,  Revenue  Agent  of  said 
Commonwealth. 

Tazee—OB  enrolled  ▼«■■«!■ — eltns.—  Tbe 
■ettled  rale  that  cha  domlcll  of  the  owner 
or  the  actual  situs  ol  ttM  Tewcl,  and  nnt 
the  place  of  urolmcnt  of  a  vcasal  pljlns 
betireen  ports  of  dlfferant  states,  engaEtd  In 
the  coastfflw  trade,  and  tbe  eoimqaeat  mark- 
ing of  the  stern  of  tbe  Teasel  with  tbe  oame 
of  tbe  plsce  of  enrolment,  as  provided  for 
Id  U.  B.  Rev.  Stat  %%  4178,  4BS4  (U.  B. 
Comp.  Htat.  1001,  pp.  2880,  2968),  was  the 
erlterloD  by  which  to  deiermlne  the  situs 
of  tbe  vsesel  for  taxation,  was  not  chaneed 
by  tbe  dMlaratlOD  of  the  act  of  Jane  SS, 
laM  (23  Stat,  at  L.  B8,  chap.  121,  U.  3. 
Comp.  Stat.  1901,  p.  2831).  |  21,  that  ttas 
word  "port."  as  used  In  those  sectloDs,  shall 
be  construed  to  mean  either  the  port  wbere 
tbe  vessel  Is  enrolled,  or  the  place  wbere  It 


waa  built,  or  where  one  of  Os  owners  fmUsi 
which  simply  enables  the  owner  to  select 
place  otber  than  the  port  of  encoloient  t 
bs  DMrked  npon  the  Teeea).* 


IN  ERROR  to  the  Court  of  Appeals  for 
the  State  of  Eentneky  to  review  a  Judg- 
ment which  affirmed,  on  a  second  appeal,  a 
judgment  of  the  Circuit  Court  of  MoCradf 
an  County,  in  that  state,  instaining  a  de- 
murrer to  the  answer  in  an  action  to  recov- 
er taxes  on  veasds  engaged  in  interstate 
commerce,  and  enforcing  the  tax.  Revenei 
and  remanded  for  further  proceedings. 

See  same  ease  bdow,  on  first  appeal,  29 
Ey.  L.  Rep.  I0S8,  2061,  77  B.  W.  Mfi,  79  a 
W.  2S0;  an  second  appeal,  27  'Sy.  L.  Rep. 
S8G,  8S  B.  W.  1096. 

Btatement  by  Mr.  Jnitlce  Wlltet 

The  commonwealth  of  Kentucky,  by 
Frank  A.  Lucas,  renrentie  agent,  oommenced 
an  action  In  tbe  county  court  of  McCracken 
county  to  recover  from  the  Ayer  ft  Lord  Tie 
Company  alleged  omitted  state,  county,  and 
municipal  taxes  for  the  years  1869,  IBOO, 
and  1901,  daimed  to  be  assessable  upon  two 
steamboats  and  certain  barges,  and,  for  the 
year  1001,  npon  one  other  steamboat,  all  the 
property  of  the  company. 

In  the  statement  of  the  plaintiff  the  right 
to  recover  in  respect  of  the  steamboats  waa 
based  aoldy  upon  the  aaaertion  that,  on  tba 
dates  when  it  waa  alleged  the  boata  became 
subject  to  the  taxes  in  question,  they  were 
"enrolled,  in  accordance  with  the  laws  of 
the  United  States  governing  navigation,  at 
the  port  of  Paduoah,  In  the  county  of  Mo- 
Cracken  and  state  of  Kentucky  (  that,  as 
required  by  the  said  laws  of  the  United  h 
'states  governing  navigation,  the  words  of? 
'Fftducah,  Kantudcy'  ware  painted  on  the 
stem  of  said  steamboats;  that  said  boats, 
when  not  in  use,  are  kept  at  Paducah,  Ken- 
tucky, and  that  the  aaid  port  of  Paducah 
is,  and  was,  on  each  of  said  days,  the  home 
port  of  aaid  steamboats." 

The  right  to  recover  in  respect  of  tbe 
barges  waa  based  upon  the  all^^ation  that 
"each  and  all  of  aaid  boats  are  now,  and 
were,  on  eadi  of  the  above  days  mentioned, 
used  by  the  defendant  for  the  purpose  of 
towing  ties,  loaded  on  baizes;  that  the  de- 
fendant waa,  on  eadi  of  tbe  days  aforesaid, 
the  ownw,  salaed  of,  and  in  posseesion  of, 
certain  barges,  used  in  connection  with  said 
steamboate,  for  the  purpose  of  transporting 
railroad  tin." 

The  tie  company  answered  as  lollowat 
That  It  was  an  Illinois  eorporation,  ohar- 
tered  in  1S83,  and  empowered  '" 
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bnaliieiH  vith  iteamlMBts  engaged  in  inter- 
mtaba  commerce;"  that  "ever  since  its  ineor- 
porstion  it  has  been  engaged  in  buBinesa  as 
owiier  of  towboats,  piling  on  the  Migsissip- 
pi,  Ohio,  Tennsasee,  and  Cumberland  rivers, 
and  thair  tributaries;  that  the  bueinesi  in 
vliich  towboats  had  been  engaged  is  that 
of  iutprstate  commeree  and  of  transporting 
Tailroad  ties  in  its  awn  bargee  from  differ- 
ent points  of  said  rivers  to  the  port  of 
Broolcport,  In  the  stat«  of  niinoii;  that 
their  said  toivboata,  in  pursuit  of  their 
business,  occasionallj  touch  at  the  point  of 
Paducah,  Kentucky,  but  never  to  diaeharge 
their  otrgo,  but  simply  for  the  purpose  of 
bnjing  stores,  employing  seamen,  and  for 
«tiier  like  purposes;  that  they  and  said 
bargee  are  in  the  state  of  Eentuclcy  but 
temporarily,  and  moat  of  their  business  fs 
transportations  from  ports  and  places  in 
Alabama,  Missiasippi,  Kentucky,  Misaouri, 
Arlfnrui*,  Illinois,  and  Tennessee  to  said 
port  of  Brookport,  in  the  state  of  niluois; 
6t.  lonls.  In  the  state  of  Missouri;  Duval's 
Bluff,  in  the  state  of  Arkansas, — at  which 
ports  said  towtioate  discharge  and  deliver 
their  respective  cargo  of  ties;  and  said  boats 
and  barges,  owned  and  controlled  by  Ayer 
A  Lord  Tie  Company,  were  engaged  in  the 
*■  business  aforesaid  during  and  prior  to  years 
■  1890,  1900,  and  1901,  and,  since  owned  by 
the  said  defendant  company,  have  never 
been  engaged  in  any  other  business  but  as 
•foresaid,  nor  has  said  company,  since  its 
toeorporatfon,  been  engaged  in  any  other 
bnsiaeaa  than  as  aforesaid;  that  their  said 
vessels  were  and  are  regularly  licensed  and 
enrolled  by  the  United  States  under  and  In 
punuanee  to  the  acts  of  Congreas." 

It  is  further  averred  that,  although  the 
tie  company  had  offices  in  varfons  cities  of 
niinoie  situated  on  the  Ohio  river,  aa  also 
offices  In  the  cities  of  Paducah  and  Fulton, 
in  the  state  of  Kentucky,  and  Duval's  Bluff, 
In  the  state  of  Arkansas,  it  had  such  offices 
in  Kentucky  for  convenience,  and  its  princi- 
pal office  was  averred  to  be  in  the  state  of 
Illinois,  of  which  state  it  was  a  citlsen. 

It  was  denied  that  Uie  home  port  of  ita 
Teesela  was  in  the  port  of  Paducah,  Ken- 
tucky, and  it  was  averred  that  such  veesels 
were  enrolled  in  Kentucky  for  convenience, 
and  that,  when  they  were  so  enrolled,  the 
general  manager  of  its  transportation  de- 
partment and  of  the  steamboats  of  the  tie 
eompany  was  a  resident  of  the  stat«  of  Ken- 
tncl^. 

It  was  further  specifically  averred  that, 
during  the  year  for  which  the  state  of  Ken- 
tucky was  seeking  to  assess  the  proper^  In 
question  for  taxation,  "all  of  said  property 
was  assessed  (listedt)  by  the  defendant  in 
the  state  of  Illinois  for  taxation,  and  has 
been  taxed,  and   defendant  has   paid  taxes 


under  the  state  of  Illinois,  to  said  state  and 
city  of  Chicago  on  all  of  said  property,  and 
denies  the  right  of  the  state  of  Kentucky 
to  subject  same  property  to  taxation." 

ClaJming  the  right,  under  the  commerce 
clause  of  the  Constitution  of  the  United 
Statee,  to  trade  at  the  ports  of  the  different 
states  without  moleatation  by  the  state  of 
Kentucky,  the  company  averred  that  the  im- 
position and  the  collection  of  taxes  in  ques- 
tion would  operate  an  unlawful  interference 
with  the  right  of  the  company  to  trade  or 
engage  In  interstate  commerce  as  it  hod 
heretofore  been  accustomed  to  do.  ^ 

A  demurrer  was  filed  to  the  answer  on^ 
the  ground  that  it* did  not  state  facts  suf-* 
flctent  to  constitute  a  defense.  The  county 
oourt  overruled  the  demurrer,  and,  plain- 
tiff declining  to  plead  further,  the  court 
dismissed  "the  plaintiff's  statement  and  ac- 
tion." The  case  was  then  taken  by  appeal 
to  the  circuit  court  of  McCraeken  county. 
As  part  of  the  record  from  the  county  court, 
the  defendant  filed  in  the  circuit  court  a 
petition  and  bond  for  removal  of  the  causa 
to  a  Federal  court,  upon  the  ground  of  di- 
versity of  citizenship.  On  the  trial  of  the 
case,  before  action  taken  on  a  demurrer 
which  had  l>een  reflled  tA  the  answer,  tba 
court  overruled  and  dismissed  the  petition 
for  removal,  and  the  defendant  exerted. 
The  demurrer  to  tbe  answer  was  overruled, 
and,  the  plaintiff  declining  to  plead  further, 
a  judgment  of  dismissal  was  entered.  Th* 
cause  was  then  appealed  to  the  court  of  ap- 
peals of  Kentucky.  That  court  held  that 
the  demurrer  should  have  be«i  Sustained, 
and  the  judgment  in  favor  of  the  eompany 
was  reversed.  25  Ky.  L.  Rep,  1068,  77  S. 
W.  680.  A  petition  lor  rehearing  was  de- 
nied for  reasons  stated  in  an  opinion.  2S 
Ky.  L.  Rep.  2061,  79  S.  W.  290. 

After  the  mandate  of  the  court  of  appeals 
was  filed  in  the  circuit  court,  that  eonrt, 
upon  the  pleadings,  and  the  mandate  and 
opinion  of  the  court  of  appeals,  entered  a 
judgment  sustaining  the  demurrer,  and,  the 
defendant  declining  to  plead  further,  the 
allegations  of  plaintiff's  statement  were 
taken  for  confessed,  and  it  was  ad- 
judged that  the  property  therein  desoribed 
was  liable  for  taxation  at  tbe  values  stated 
in  the  judgment,  and  the  defendant  was 
adjudged  to  pay  the  taxes  due  upon  such 
assessable  values  for  tbe  years  in  contro- 
versy, with  the  statutory  penalty.  In  eom- 
pliance  with  the  request  of  the  defendant 
the  court  separately  stated  its  flndinga  of 
fact  and  eoncluafons  of  law,  which  art  m 
follows: 

"Separation  of  I<indingB  of  Facta  fram  Ooo- 

elusions  of  Law. 

"That    <t)e  defendant  was,  at  tha  tiaM 
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•peeifled   In  tlie  pleaJIngn,  th*  aola   01 
« of  th«  follawiug-deflciibed  propertj,  ntunad 
^  in  the  petition,  to  wit:     Steamars  Rubb«I 
■  laid,  PsTonia.'InverneH,  «nd  barges;  that 
tlia  same  were  of  the  mlua  as  folloira,  aa 
act   out   in   the   atatenMnt:      Russel   Lord, 
913,000;  Pavonia,  {10,000;  Inverneas, 
fiOO)    bargea,  tlO/)00;    that  the  defendant 
had  enrolled  laid  ateamboats  at  Paducah, 
Kentucky,     with     the     name     "Paducah" 
painted  on  the  atern  of  aud  TeaselB;  that 
the  defendant  waa  a  eorporation  legally  In- 
corporated under  the  laws  of  the  atate  of 
Ullnoia. 

"Aa  a  matter  of  law  the  eonrt  adjudges 
that  the  port  of  Paducah,  Eentuckj,  waa, 
at  the  timea  mentioned  in  the  atatemai^ 
the  home  port  of  said  renela  and  bargea  he- 
longing  to  defendant  aud  named  in  tlie  itate- 
ment,  and  that  all  of  said  vaaseli  were  lia- 
ble to  aBMeament  and  TaluaUoo,  at  the  timea 
atated  in  the  atatemant,  in  McCraclcen  eoun- 
tj,  Kentucky,  for  pnrpoaea  of  atate,  eoimty, 
aud  city  taxea  for  the  year*,  reapectively, 
Ruaael  Lord  and  PaT<»tim,  ISOS,  1900,  and 
1S01;  luTemeaa,  ISOl;  bargea,  1899,  1900, 
and  1001.  The  defendant  excepta  to  each  of 
the  above  finding!  of  facta,  and  alto  to  all  of 
the  conolualoni  of  law." 

A  motion  to  aet  aaide  the  judgment  and 
for  a  new  trial  having  been  made  and  orei^ 
ruled,  the  cauae  waa  .again  appealed  to  the 
eourta  of  appeals  of  Kentucky.  That  court 
affirmed  the  Judgment  of  the  circuit  court 
upon  the  anttiorlty  of  ita  prerioua  opinion, 
and  the  ease  waa  then  brought  t»  thia  court. 

Meatri.  Ohariaa  E.  Xresiwr  and  Jomn 
Campbell  for  plaintiff  in  error. 

Umtri.  X.  B.  Haya,  Oharlea  B.  Morrit, 
J,  B.  RaJtton,  and  Taylor  <C  Luoa*  for  de- 
fendant in  error. 

7  *Mr.  JuaUce  WUta,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  oourt: 

Aa,  In  the  argument,  counsel  for  plaintiff 
in  error  has  not  discussed  the  alleged  error 
in  overruling  the  motion  to  remove,  we  treat 
that  queaUon  as  waived  and  pass  to  the  mer- 
Ita. 

Notwithstanding,  by  the  demurrer  to  the 
answer,  it  was  conceded  that  the  tie  com- 
pany was  the  owner  of  the  alleged  taxable 
property,  that  it  was  an  Illinois  corpora- 
tion, and  that  its  main  office  was  in  Chi- 
cago, that  it  had  paid  taxes  in  Illinoiaupeu 
•uch  property,  that  the  property  was  em- 
ployed in  interstate  commerce  between  ports 
of  different  states,  including  the  state  of 
Illinois,  that  its  Bteambonts  were  enrolled 
at  Paducah,  Kentucky,  for  convenience, 
Emtucky  bdng  the  place  of  reaidenoe  of 


one  of  its  managing  officera,  and  that  ita 
boats  touched  Paducah  only  temporarily, 
never  receiving  or  discharging  cargo  at  that 
port,  the  court  of  appeals  of  Kentucky  held 
that  the  property  in  question  was  subject 
to  the  taxing  power  of  the  stato  of  Ken- 
tucky. The  existence  of  power  in  the  stato 
to  tax  the  property  in  queaticn  waa  rested 
solely  upon  the  proposition  that,  aa  the 
stcamboata  were  enrolled  at  Paducah,  and 
the  name  "Paducah"  was  painted  apon 
their  stems,  it  waa  to  be  conclusively  pre- 
sumed that  the  htmie  port  of  the  veas^s  was 
at  Paducah,  and  that  such  home  port  waa 
the  aitua  of  the  property  for  taxation.  The 
barges  were  brought  within  the  jwindpla 
announced,  because  the?  were  treated  aa 
mere  aoceseories  of  the  steamboats.  Wbile^ 
in  the  opinion,  the  steamboats  were  regard- 
ed as  operated  under  a  registry,  the  fact  la 
they  were  engaged  in  the  ooaotwlse  trade 
under  an  enrolment  and  license.  But  this  is 
Immaterial,  ainoe  vesaels,  in  order  to  be  en- 
rolled, must  possess  the  qualiflcatlona  and 
fulfil  the  requirements  necessary  for  regls- 

To  comprehend  the  qnestlcn  a  chronology 
leal  stat^anent  of  the  legislation  of  Con- 
gress aa  to  the  registration  or  enrolment  of « 
vessels,  etc,  is  necessary.  ^ 

*By  E  S  of  an  aet  approved  December  31,* 
1702  (1  But.  at  L.  288,  chap.  1,  V.  8.  Comp. 
Stat.  1901,  pp.  2808,  2830),  It  was  provided 
aa  follows: 

"See.  3.  And  bt  it  fmiher  enooted.  That 
every  ship  or  vessel,  hereafter  to  be  regl*- 
tcred  (except  as  is  hereinafter  provided), 
shall  be  r^stered  by  the  collector  of  the 
district  In  which  shall  be  comprehended  the 
port  to  which  such  ship  or  vessel  shall  be- 
long, at  the  time  of  her  registry,  which  port 
■hall  be  deemed  to  be  that  at  or  nearest  to 
which  the  owner,  if  there  be  but  one,  or.  If 
more  than  one,  the  husband  or  acting  and 
managing  owner  of  such  ship  or  vessel, 
usually  resides.  And  the  name  of  the  Raid 
ship  or  vessel,  and  of  the  port  to  whidi 
she  shall  so  belong,  ehall  be  painted  on  her 
stem,  on  a  black  ground,  in  white  letters 
of  not  less  thsa  three  inches  in  length.   And 

ly  ship  or  vessel  of  the  United  States 
shall  be  found  without  having  her  nam^ 
and  the  name  of  the  port  to  which  she  be- 
longs,   painted    in    manner   aforesaid,   tha 
er  or  owners  shall  forfeit  fifty  dollars; 

half  to  the  person  giving  the  Informa- 
tion thereof;  the  other  half  to  the  use  ot 
the  United  States." 

On  June  S3,  I8T4  (18  Stat,  at  L.  262, 
chap.  467),  the  foregoing  provision  waa 
amended  so  as  to  allow  the  name  of  the  vea- 

o  be  painted  upon  her  stern  in  yellow 
or  gold  letters.  In  the  Revised  Statutes  the 
requirement  in  question  was  separated  lnl» 
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two  McUoiia  (II  4U1>  4178,  TT.  B.  Oomp. 
Stat.  1901,  pp.  S80B,  2330),  reading  M  fol- 
lowB: 

"BeA  4H1.  Ereiy  tcsbbI,  except  as  b  liere- 
Inafter  provided,  shall  b«  regiatered  hj  the 
eolleiTtor  of  that  eollection  district  which 
ineludas  the  port  to  which  such  vessel  shall 
bslong  at  th«  tima  of  her  registry;  which 
port  shall  be  deemed  t«  be  that  at  or  near- 
cat  to  which  the  owner,  if  there  be  but  one, 
or,  if  moi«  than  one,  the  husband  or  acting 
and  managing  owner  of  such  vessel,  osuallj 

"See.  4178.  The  name  of  every  registered 
VMsel,  and  of  the  port  to  which  she  shall 
belong,  shall  be  painted  on  ber  stem,  on  a 
« blade  ground.  In  white  letter*  of  not  leas 
•'  than  three  inchee  In  length.  If  any  veesel 
of  the  United  States  shall  be^found  without 
lutving  her  name  and  the  name  of  the  port 
to  which  she  belongs  so  painted,  the  owner 
or  owners  shall  be  liable  to  a  penalty  of 
fifty  dollen,  recoverable  one  half  to  the 
person  giving  the  information  thereof,  tbe 
other  half  to  the  use  of  the  United  States." 
By  I  2  of  tbe  act  of  February  IS,  1793 
(1  Stet  at  L.  306,  chap.  8),  "for  enrolling 
and  licensing  ships  or  vessels  to  be  em- 
ployed in  the  coasting  trade,"  ete.,  tbe  same 
requirementa  were  made  essential  for  en- 
rolment as  for  registering;  and,  by  |  11, 
licensed  vessels  were  specifleally  obliged  to 
have  tbe  name  and  port  painted  on  the 
stem.  As  Inoorporated  into  the  Revised 
Statutes  tbe  latter  provision  rwda  as  fol- 

"Sea  4334  {V.  8.  Comp.  8Ut  1001.  p. 
2068).  Every  licensed  vessel  shall  have  her 
Banie  and  the  port  to  whieh  she  belong* 
painted  on  her  stem,  In  tbe  manner  pre- 
•arfbed  for  registered  vessels;  and  if  any  li- 
censed vessel  be  found  without  sucb  palnt- 
iag,  the  owner  thereof  shall  be  liable  t«  a 
penalty  of  twenty  dollars." 

By  i  21  of  an  act  approved  June  20,  1BS4 
(23  Stat,  at  L.  E8,  chap.  ISl,  U.  S.  Comp. 
SUt.  1901,  p.  2831),  it  wea  provided  aa 
fbUows: 

"Sec  21.  That  the  word  'port,'  as  used 
In  sections  forty-one  hundred  and  seventy- 
eight  and  forty-three  hundred  and  thir^- 
foar  of  tbe  Revised  Btatutee,  in  reference 
to  painting  the  name  and  port  of  every  reg- 
istered or  licensed  vessel  on  the  stem  of 
■neh  vessel,  shall  be  construed  to  mean 
either  tbe  port  where  tbe  vessel  Is  registered 
or  enrolled,  or  the  place  In  the  same  dis- 
trict where  the  vessel  was  built,  or  where 
one  or  more  of  tbe  owners  reside." 

Again,  by  acts  approved  February  21, 
1891,  ehap.  2S0,  I  1  (2ff  Stat,  at  L.  76S), 
and  Jannary  20,  1SB7,  chap.  07,  t  1  <29 
SUt.  at  L.  491,  V.  S.  Comp.  Stat  1901,  p. 


2830),  I  4178,  Bev.  Stat,  was  amended  so 
that  it  now  reads  as  follows: 

"Bee.  4178.  The  name  of  every  document* 
ed  vessel  of  the  United  States  shall  be 
marked  upon  each  bow  and  upon  the  stem, 
and  the  home  port  shall  also  be  marked 
upon  the  item.  These  names  shall  he  paint- 
ed or  gilded,  or  oonsist  of  cut  or  carved  Dr>i 
east  roman  letters  in  light  color  on  a  dark, 
groundj'or  in  a  dark  color  on  a  light  ground,* 
secured  in  place,  and  to  be  distinctly  visi- 
ble. The  smallest  letters  used  shall  not  be 
less  in  size  than  four  inches.  If  any  such 
vessel  shall  be  found  without  these  names 
being  BO  marked,  the  owner  or  owners  sliall 
be  liable  to  a  penalty  of  ten  dollars  for  each 
name  omitted:  Piwidei,  hoioecer,  That  the 
names  on  each  bow  may  be  marked  within 
the  year  eighteen  hundred  and  ninety- 
Was  tbe  ruling  below  JnsUfled  I7  these 
statuteal    We  think  not. 

Tbe  general  rule  has  long  been  settled  as 
to  vessels  plying  between  the  ports  of  di^ 
ferent  states,  wgaged  In  the  coastwise  trad^ 
that  the  domidl  of  the  owner  is  the  situs 
of  a  vessel  for  tbe  purpose  of  taxatioil, 
wholly  irrespeeUve  of  the  place  of  enrol- 
ment, subject,  however,  to  tbe  exeeptim 
that  where  a  vessel  engsged  in  Interstato 
commerce  has  acquired  an  actual  situs  in  a 
state  otbsr  than  tbe  place  of  the  domldl 
of  the  owner,  it  may  there  be  taxed  be- 
cause within  the  Jurisdiction  of  the  taxing 
authority. 

In  ffeys  ▼.  Fatitflc  Mail  B.  8.  Co.  IT  How. 
fiBO,  16  L.  ad.  ZM,  vessde  were  r^iistered  la 
New  York,  where  tbe  owner  raided.  Tin 
vessels  were  employed  in  commerce  on  the 
Padfle  ocean  betweeo  Ban  Francisco  and 
Panama,  and  the  question  was  whether  the 
vessels  were  subject  to  taxation  in  Califot^ 
nia.  It  was  dedded  that  they  were  not  aa 
they  had  not  become  incorporated  into  the 
property  of  California  so  as  to  have  an  ao- 
tual  eitue  In  that  state,  and  it  was  declared 
that  tbe  vessels  were  properly  taxable  at 
the  domidl  of  their  owner. 

In  fit.  Lwii  V.  Wiggiiu  Ferry  Oo.  11 
Wall.  423,  20  U  ed.  192,  the  boaU  of  the 
company,  eui  Illinois  corporation,  were  en- 
rolled at  8t  Louis  and  plied  between  that 
dty  and  the  dty  of  East  St  Louis,  in  the 
state  of  Illinois.  The  oompany  had  an  of- 
fice in  St  Louis,  where  its  president  and 
other  prindpaJ  officera  lived,  and  where  the 
ordinary  business  meetings  of  the  directors 
were  held  and  the  corporate  seal  was  kept 
A  tax  was  paid  upon  tbe  boats  in  Illinoie,. 
tbe  residence  of  the  owner.  The  dty  of  St* 
Louie 'taxed  the  ferry  boats  as  personal* 
property  "within  the  dty,"  It  was,  how- 
ever, held  that  the  beats  did  not  so  abide 
within  the  city  aa  to  become  ineoiporated 
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with  and  form  part  of  ita  pertmal  property, 
dUng  Bay*  v.  Paoifie  Mail  B.  B.  Co.  «upra. 
In  tha  couTM  of  thn  opudon  tLe  oourt  taid. 
(italics  mine} : 

"The  boata  were  enrolled  at  the  dt;  of 
St.  Louis,  but  that  throws  no  light  upon 
the  subject  of  our  inquiry.  The  act  of  1789, 
I  8  (I  Stat,  at  L.  66,  chap.  11),  and  the  act 
of  1792,  i  3  (1  Stat,  at  L.  2B8,  chap.  1), 
require  every  Tesael  to  be  registered  In  the 
district  to  which  she  belongs,  and  the  4th 
■ectioD  of  the  former  act,  and  the  3d  sec- 
tion of  the  latter,  declares  that  her  home 
port  shall  be  that  at  or  near  which  her 
owner  resides.  Tht  totution  of  tht  qutatum 
lohere  Aer  homt  port  it,  when  it  aritea,  de- 
pends v>hoUy  upon  tAs  locality  of  her  oum- 
er**  rendenee,  and  nol  upon  the  plam  of 
her  enrolment.  3  Kent,  Com.  133,  170i 
EUl  V.  The  Golden  Bate,  Newberry,  Adm. 
308,  Fed.  Caa.  No.  S,4B2;  Dudly  v.  The 
EuperioT,  Newberry,  Adm.  ISI,  Fed.  Caa. 
No.  4,116i  Jordan  t.  Young,  36  Me.  276. 

In  Uorgan  v.  Parliam,  16  WalL  471,  Zl 
L,  ed.  303,  a  Teesel  originally  registered  in 
New  York  had  been  engaged  for  yeara  tn 
the  coastwise  trade  between  Mobile  and 
New  Orleans  and  was  enrolled  at  Uobile. 
It  was  decided  that  the  boat  could  not  be 
taxed  In  Alabama. 

In  Wlieeling,  P.  A  0.  Tranep.  Co,  t. 
Wheeling,  OS  U.  S.  873,  25  L.  ed.  412,  Tea- 
•els  engaged  In  enrnnerce  between  porta  of 
different  states  were  held  taxable  at  the 
domieil  of  the  owner. 

Quite  recently.  In  Old  Dominion  B.  8.  Co. 
T.  Virginia,  198  U.  8.  299,  40  L.  ed.  1059, 
25  Sup.  Ct.  Rep.  686,  the  foregoing  authori- 
ties were  approyingly  cited,  and  were  in  ef- 
fect reafBrmed.  In  that  case  the  Teeaela  were 
enrolled  in  New  York,  the  domieil  of  the 
owner,  but,  althou{^  engaged  In  interstate 
oommerce,  the  Teeaela  were  navigated  whol- 
ly within  the  limlta  of  the  atate  of  Virginia, 
It  woa  hdd  that  tbt7  came  within  the  ex- 
eeption  to  the  general  rule  which  we  haTe 
^  previously  atated,  and  were  properly  tox- 
Hable  in  VirgiDla. 

•  &a,  in  the  case  at  bar,  the  owner  of  the 
Tesaels  woa  domiciled  in  Illinois  and  the 
Teasels  were  not  employed  excluaivaly  in 
eommeroe  between  point*  in  the  stata  of 
Kentucky,  but  were  engaged  in  trafBe  be- 
tween that  state  and  the  p<»ta  of  other 
atatae,  iocluding  Illinola,  it  seems  obvious 
that,  ae  a  queation  of  fact,  they  had  no  per- 
manent situa  in  the  State  of  Kentucky  with- 
in tlie  rule  announced  in  the  Old  Dominion 
Steamehip  Gate.  The  right,  then,  of  the 
atate  of  KKitucky  to  tax  the  vessels,  must 
solely  depend  upon  the  fact  that  they  were 
enrolled  at  the  port  of  Paducah,  in  that 
state.  But,  if  enrolment  at  that  place  was 
within  the  statutes,  it  Is  wholly  immaterial. 


since  the  prevlona  deolalona  to  which  w« 
have  referred  decisively  establish  that  en- 
rolment is  irrelevant  to  the  question  ol  tax- 
ation, because  the  power  of  taxation  of  vie- 
sela  depends  either  upon  the  actual  domieil 
of  the  owner  or  the  permanent  situs  of  the 
property  within  the  taxing  jurisdiction. 
The  court  below,  however,  did  not  ap- 
parently decline  to  apply  the  previous  de- 
cisions of  thia  oourt,  but  treated  them  aa 
inapposite,  under  the  assumption  that  they 
were  rendered  before  the  act  of  1831,  and 
that  the  neoeeeary  effect  of  that  atatute  was 
to  change  the  general  law  ao  as  to  cause 
vessels  to  be  subject  to  taxation  within  a 
state  where  they  were  enrolled,  although 
that  state  was  neither  the  resldenoe  of  the 
owner  nor  the  place  of  the  actual  situs  of 
the  property.  As  the  ruling  below  waa  made 
before  the  deeiaion  of  this  court  In  tha  Old 
Dominion  SCsomaftip  Company  Caee,  ren- 
dered ainoe  the  act  of  18S4,  we  might  well 
leave  the  demonstration  of  the  arior  Into 
which  the  court  fell  to  result  from  the  de- 
cision of  that  caae,  since  the  ruling  bdow 
ia  wholly  incoosiBtent  with  that  decision. 
Thia  dearly  follows,  since.  In  the  Old  Do- 
minion jSteamahip  Oaaa,  the  right  of  the 
state  of  Virginia  to  tax  was  based  upon  tha 
permanent  situs  of  tha  veoada  in  Virginia, 
although  they  were  enrolled  In  another 
atate.  But,  In  view  of  the  genetal  Impor- 
tance ot  the  subject,  we  shall  briefly  point 
out  the  mistaken  construction  given  bj  the 
court  below  to  the  act  of  1S84.  ^ 

After  referring  to  the  act  of  1BS4,  and  " 
quoting  the  provieiona'of  the  Rev,  Stat,  f  • 
4178,  aa  now  existing,  the  court  below  aaid: 

"Appellea  had  a  right  to  eaoae  its  boats 
to  be  registered  at  Paducah,  although  that 
waa  not  the  place  neareat  to  the  port  where 
It  reeidGd,  and  it  fully  complied  with  the 
law  regulating  the  subject  by  painting  the 
words  'of  Paducah,  Kentncky,'  on  the  st^n 
thereof;  and,  by  the  amendment  of  1884, 
Paducah  became  the  home  port  of  the  vaa- 
sela  ao  r^atered  and  marked. 

me  steamboats  Involved  In  this  lltlgn- 
tlon  are  aeparated  from  the  reddence  of 
thdr  owner  bj  a  long  distance  .  .  ,  t 
in  fact,  they  enn  never  vlait  the  port  at 
which  thdr  ownw  reeides;  they  are,  so  far 
aa  thdr  actual  situa  Is  concerned,  perma- 
nently confined  to  the  Hvers  over  which 
they  float;  if  their  home  port  had  to  be 
Chioago,  because  that  is  the  reddence  of 
their  owner,  as  under  the  law  prior  to  1884, 
then  they  would  have  a  home  port  from 
which  they  could  derive  no  advantage  or 
protection,  because  they  could  never  rea<b 
it.  It  waa  to  obviate  this  hardship,  with 
others,  that  the  aet  of  1884  waa  paaaed  hj , 
Congress,'  permitting  their  owners  to  sdaot 
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for  than  •  home  port  in  the  field  of  their 
operaUonB,  which  ia  for  them  a  home  port 
In  fa«t,  B»  well  a«  in  law  utd  name.  Prop- 
erty Euch  as  that  under  conaideration  ought, 
logloallj,  to  ha  taxed  at  its  own  home  port; 
there  it  oui  be  icen  and  properlf  valued  for 
aeeesBment  bjr  the  fiscal  officere;  whereas, 
at  the  residence  of  its  owner  (Chicago), 
the  offioen,  of  neceaslt;^,  must  rely  on  the 
itatements  of  the  latter  for  both  it*  SEitt- 
enee  [of  the  property]  and  its  value.  At 
It*  home  port  it  enjoj's  the  protection  of 
the  laws  of  the  jurisdiotion  in  which  it  la 
located,  and  both  justice  and  reason  would 
•eem  to  require  that  property  thus  per- 
manently located,  both  In  legal  contempla- 
tion and  in  fact,  within  a  jurisdiction  for- 
•Ign  to  that  of  Its  owner,  should  conMlmta 
Ita  fair  share  to  the  support  of  that  gor- 
emment  whose  protection  It  enjoys."  [20 
^Ky.  L.  Rep.  1071,  7T  S.  W.  688.] 
A  It  is  at  once  apparent  that  thie  Una  of 
■  raasoning,  whilst  it'aaserts  the  principle  of 
Actual  eitufl,  and  expounds  the  act  of  1884 
•a  making  that  tha  exdueiva  mla  to  teat 
the  power  to  tax,  at  once  causes  the  act  to 
destroy  the  very  principle  which  it  was  aa- 
•umed  the  act  upheld.  This  Is  the  inevi- 
table consequence  of  the  conclusion  readied 
by  the  eourt  below,  that  the  act  of  1884  en- 
dowed the  owner  of  a  vessel  with  the  pow- 
er, simply  by  the  painting  a  name  of  a  place 
npon  his  vessel,  to  make  such  place  the  si- 
tus for  taiution,  although  it  might  be  nei- 
ther the  actual  situs  of  the  property  nor 
the  residence  of  the  owner. 

The  act  in  question  was  an  elaborate  one, 
aontainlng  thirty  sections,  relating  to  tha 
American  merchant  marine,  and  was  entitled 
"An  Act  to  Remove  Certain  Burdens  on  the 
American  Merchant  Marine,  nnd  Encourage 
the  American  Foreign  Carrying  Trade,  and 
for  Other  Purposes."  23  Stat,  at  L.  63, 
ehap.  121,  U.  8.  Comp.  Stat.  1001,  p.  2804. 
The  only  provision  contained  In  that  act 
which  had  any  reference  to  the  subject  un- 
der consideration,  and  which  was  relied 
upon  in  the  court  below,  was  S  21,  which  we 
have  previously  quoted,  and  which  we  again 
copy: 

"See  21.  That  the  word  'port,'  as  used  in 
sactiona  forty-one  hundred  and  aeventy- 
right  and  forty-three  hundred  and  thirty- 
four  of  the  RevJaed  Statutes,  in  reference 
to  painting  tha  name  and  port  of  every  reg- 
istered or  licensed  vessel  on  the  stem  of 
■neh  vessel,  shall  be  construed  to  mean  eith- 
er the  port  where  the  vesael  Is  registered  or 
anrollad  or  the  place  in  the  same  district 
whara  the  vesBel  was  built  or  where  one  or 
nore  of  the  owners  reside." 

Clearly  this  eeetiaai  does  not  essentially 
Ibange  the  prior  goieral  law  reepeeting  mt- 
valment,  as  it  ifanply  anlai^gea  the  power  of 


an  owner  in  i^ard  to  painting  aa  the  stem 
of  his  vessel  the  name  of  tha  place  from 
which  he  may  desire  to  haH  her.  The  prior 
provisions  as  to  enrolment  dearly  exacted 
that  the  owner,  as  an  incident  to  enrol- 
ment, should  mark  npon  his  veaset  the  nama 
of  the  place  of  enrolment;  in  other  words, 
compelled  the  owner  to  hail  his  vessel  from 
the  place  of  enrolment,  although  he  might* 
be  domiciled  elsewhere^  Now,*as  the  settled? 
rule  at  the  time  of  the  paaeoge  of  this  act 
was  that  enrolment,  and  consequent  mark- 
ing of  the  stem  of  the  vessel  with  the  name 
of  the  place  of  enrolment,  was  not  the  cri- 
terion by  which  to  determine  the  power  ol 
taxation,  it  is  impossible  to  ooneaive  that 
Congreu  intended,  by  merely  conferring  a 
privilege  to  select  the  name  of  a  place  other 
than  the  port  of  enrolment  to  be  mai^nd 
upon  a  vesael,  to  ovarthrow  the  settled  inlei 
in  regard  to  taxation  of  such  proper^ 
which  existed  at  the  time  of  tha  passage  of 
the  act  of  1884.  To  give  to  the  statute  tlM 
construction  adopted  by  tha  court  below 
would  be  simply  to  hold  that  its  parpoaa 
was  to  endow  tha  owner  with  the  tenil^ 
of  orbitnrily  selecting  a  place  for  tha  tax- 
ation of  his  vessel  in  deSanee  of  tha  law 
of  domidl,  and  in  disr^ard  of  the  prind- 
pie  of  actual  situs,  since,  by  the  statute, 
the  owner  was  given  tha  right  to  paint 
either  the  name  of  the  place  where  the  vea- 
sel  was  built,  where  enrolled,  or  where  one 
of  the  owners  resided.  And  this  demon- 
atratea  tha  mlaooneeption  of  the  construe* 
Uon  ^ven  to  the  act  of  1884  by  the  court 
below,  since  the  court  dedared  that  the 
whole  effect  of  the  act  was  to  mdow  the 
owner  of  vessels  with  the  power  to  select,  by 
marking  on  the  stem,  a  place  "in  the  field 
of  operations,"  whieh  should  be  the  place 
of  taxation.  But  no  such  limitation  as  the 
field  of  operations  can  be  implied  from  the 
language  of  the  atatuta,  and,  therefore,  if 
the  construction  adopted  were  upheld,  tha 
unlimited  right  of  the  owner  to  arbitrarily 
fruatrate  the  taxing  laws  of  the  state  where 
he  was  rightfully  subject  to  taxation  would 

Undoubtedly,  as  we  have  said,  the  general 
statutes  as  to  enrolniait  in  force  prior  to 
1B84  required  that  the  name  of  the  port 
to  be  painted  upon  the  veasel  should  be  the 
port  of   enrolment,  although    euch    plnoe 
might  not  be  the  domidl  of  the  owner.  In 
practice,  however,  that  rule  was  not  always 
obaerred,  because  tha  owners  of  vessels  de- 
aired  to  hail  them  from  the  place  of  the 
residence  of  the  owner.    The  Albany,  4  Dill. 
430,  Fed.  Gas.  No.  131.     And  the  history  of ,. 
the  adoption  of  the  provisim  now  known  as  <* 
t  2!  of  the  set  of  1SS4  referred  to  leaves'no  • 
room  for  doubt  that  Congress  simply  Intend- 
ed to  legalise  such  praottctt.    The  pcovtskM 
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bd  it*  origlB  In  an  uncndnuait  muiiiDoiu- 
I7  nportad  bj  th*  eoDimitt«a  on  consmenm 
•t  the  Seiute  on  Uaj  1,  1884,  to  »  bOl  then 
pending  in  th«  Senate.  The  ehairman  of  the 
oommittM,  in  reporting  tha  proposed  anwnd- 
■ent,  uid  (IS  Cong.  Rec.  p.  306&)  t 

Ur.  Frja.  Tha  nat  amendment  I  Ma  *ii- 
thoiiied  to  offer  la  a  Mction  in  raferenca 
tbe  painting  of  tha  name  of  tha  ship  on  the 
■tern.  Not  vbtj  Important  that  muat  ap- 
pear to  Senators.  Many  of  onr  ahipownera 
in  the  state  of  Maine  think  more  of  tliat 
than  tbejr  do  of  the  rest  of  thia  bUL  Tha 
■lan  who  owns  a  ship  looks  npon  her  as  hii 
wife  or  Ml  ohildren;  he  lovea  his  ship;  and, 
onder  the  lav  aa  it  stands  to-day,  ha  Is  re- 
qnired  to  paint  on  the  stun  tha  name,  it 
nay  be  that  of  his  wife  or  of  his  dao^tai, 
and  tha  port  to  whtoh  ahe  belongs.  For 
MTenty-flve  years  the  port  to  which  alM  be- 
longed waa  eonatrned  to  be  tha  place 
where  she  waa  owned,  and  If  a  man  bnllt  a 
■Up  In  Gurry,  and  she  waa  owned  there, 
he  painted  en  tha  stern  the  "May  Ann, 
from  Buny,  Halset"  In  1679  a  sharp  Treaa- 
1117  official  diaoo7cred  that  it  waa  a  Tjola- 
tton  of  the  law.  He  reported  to  tha  Seo- 
retary  of  the  Treasury,  and  the  Secretary 
laaned  an  order  that  all  those  shlpa  most 
bear  the  name  of  the  port  of  entry,  r^ard- 
leas  of  where  tbey  were  built  or  owned.  They 
are  building  vessels,  home  vessels,  owned  at 
hcmie,  owned  in  faroillea,  in  many  instanoea 
by  the  blacksmith,  the  earpotter,  the  cap- 
tain, and  the  mate.  Thelt  Teesels  thqr  wish 
to  name  after  one  of  tha  family  and  the 
home,  the  place  where  she  Is  owned  and 
built;  and  yet,  under  the  eonstruetion  ol 
the  Treaniry  Department,  she  may  ba  the 
"Julia  Ann,"  from  Machias,  her  port  of 
entry,  but  actually  built  and  owned  a  hun- 
dred miles  from  there.  Take  Bath  and  Kleh- 
mond,  on  the  Kennebeo  rlTer, — Bath,  the 
greatest  ship-building  dty  in  the  United 
States  to-day  of  wooden  ships;  her  rlral, 
Kichmond,  is  15  miles  above.  The  men  who 
gg  bnild  their  ships  in  Richmond  regard  it  aa 
^  about  OS  serious  a  wrong  as  can  be  imposed 
•  upon  them  by  law  to  compel  them'to  put  a 
■bip  built  there  and  owned  there  under  the 
Borne  of  Bath,  her  port  of  entry,  and  Bath 
would  fully  reciprocate  under  like  eiroum- 
eumstances.  I  take  It  that  no  Senator  will 
«bjeet  to  that  provision. 

Mr.  Hale.  Just  there  let  me  ask  my  ool- 
league,  was  not  the  reason  for  the  ruling 
«f  the  Secretary  of  the  Treaaury  that  the 
taohnical  view  was  taken  of  the  word  "port," 
and  It  was  concluded  there  eould  be  nothing 
but  the  port  of  entry,  thereby  taking  away 
this  privilege  from  the  men  wh»  bailt  the 
■Up} 
Mr.  Fiysb  I  to  tmdeTstead  tt. 


And,  without  debate,  tha  ommdmait  waa 
a(:jpted,  and  ■nbeegnently,  with  other 
amendments,  waa  Incorporated  as  part  of 
the  bill  which  came  from  the  Hoose  of  Bep- 
resentatlves,  relating  to  the  same  general 
subject  as  tlie  bill  which  waa  under  oonsid- 
oration  in  the  Sanata.  lb.  pp.  3969,  39TS, 
5440. 

The  suggestion  that,  because  the  vessda 
were  mrolled  at  Faducah,  the  owner  waa  m- 
topped  from  disputing  tluit  they  had  a  aitoi 
for  taxation  there,  la  but  to  contend  that 
the  place  of  mirolment  was  per  (S  contnd* 
ling,  in  dlsr^ard  of  the  repeated  rulings  of 
this  oonrt  to  the  eontrory. 

The  judgment  of  the  Oovrt  of  Apptalt  of 
Kmtvekjf  muat  b«  retws^  and  the  causa 
remanded  for  further  proceedings  not  1b- 
eonsiatetit  with  thla  opinion. 

(202  U.  B.  til) 
HAltRIBT  T.  JAMES,   Administratrix  it 
ChariM  P.  Jomao,  Deceased,  J.ppt^ 

UNITED  STATBSl 

I.  Jadcea-^f  Dlatrfot  at  Ool«nbl>  wmm 
■reiBc  eoBrt-.-eonavemBsHam^-'  IHe  sat- 

ai7  ot  jQsttees  of  the  ■npreme  eonrt  of  the 
district  of  Columbia  psTsble  bj  law  dnrlD( 
the  Baeal  rear  endlni  June  SO,  ISSS,  was 
-fB.OOO,  which  waa  the  smonnt  to  which 
stub  ailorlsa  were  incnased  bj  tbe  txprMB 
proTlsloD  of  the  approprtatlou  act  tor  die 
Bacal  year  endlns  Jnne  SO,  1892,  althooik 
the  appropriation  for  the  next  fiscal  r*ar 
was  a  lump  sum,  InadtQoata  to  paj  mors 
than  the  former  solarr,  slnca  thest  prarl' 
■loiiB  must  be  read  In  eonnectlon  with  tha 
appropriation  aisde  by  the  act  ot  Uarch  3; 
ISen  (28  Stat,  at  L.  801,  cbap.  187),  to  pay, 
aa  a  dtfldeney  tor  the  fiscal  year  ending 
Jnns  SO,  1B«8,  to  the  justleea  ot  that  omrt, 
a  snm  representing  the  dUFerenca  between 
tbe  rate  of  compensstloD  theretofore  re- 
eelreil  by  tbem  and  |B,000  per  rear, 
a.  iTndveB— of  npreiBe  eanpt  of  DIatrlat 
ot  Coinnibla— eontpeMatlou  after  >ea- 
Isaatlon.— Tbe  supreme  court  of  the  Dto- 
trlct  of  Colnmblit  Is  "a  eonrt  of  tbe  United 
SUtei"  within  the  roeanlns  of  U.  B.  Rer. 
Stat.  I  714,  U.  8.  CoEop.  Stat  1001,  p. 
CTS,  proTlding  that,  wben  any  Judge  of  any 
court  of  tha  Uoitcd  States  resigns  his  afllcs 
after  bavlng  beld  his  eominlulon  sa  sach  st 
least  ten  jears,  and  having  attained  tbe 
age  of  seventr  yean,  be  shall,  during  the 
realdna  of  bis  natnral  life,  receive  tbe  same 
salary  wblch  was  by  law  parable  to  hlli 
at  the  time  et  Us  realgnBtion. 


FPKAL  from  the  Oonrt  of  Olalms  to  i» 

view  a  judgment  rejeeting  the  claim  of 

the  admfadstntriz  of  a  dMeaaed  JuUet  si 
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the  lupiBma  eotut  of  Uia  Diitriet  of  Colnm- 
bU,  to  recover  »  baluioe  ^egod  to  be  due 
on  Bceoimt  of  bla  uUrr  eathorized  to  be 
I«ld  bim  efter  hie  reaigiwtioiL  ReoeneA 
Mid  raouiided,  witb  dlrectiou  to  enter 
Judgment  for  the  petitioner. 

See  Hune  cmo  below,  38  Ct  CI.  615. 

The  facta  u«  (tated  in  the  opinion. 

JfeMTf.  Kdtkmi  H.  Bauk  ud  A.  A. 
BotKUng,  Jr.,  for  appellant. 

Auittant  Attomaif  Qmenl  V«»  Ondel 
^BBd  Mr,  FaK*  fraiMffait  tor  appellor 

•    'Mr.  Jnetioe  WUto  delivcnd  the  opinion 
of  the  eourt: 

Cbarlee  P.  Jamea  waa  an  aasodata  ]na- 
tiea  of  Uie  rapreine  court  of  tl)e  Diitriet  of 
Columbia.  On  December  1,  I8S2,  being  orer 
earen^  jeara  of  age  end  haTing  Mired  for 
more  than  ten  fean,  be  reaigned  hii  office. 
He  died  on  Auguit  8,  1S09.  TUi  init  waa 
brouglit  bf  the  adminiatratrlx  of  the  eatata 
of  Jnatice  Jamea,  on  June  30,  1000,  to  re- 
oorer  tS,S88.S0,  on  the  ground  that  the  ■»]- 
%xj  at  Juatioe  Jamea  at  the  Ume  of  hla  ree- 
ignation  waa  8G,000  per  annum,  and  that, 
after  his  reelgnation  and  up  to  the  time  of 
bia  death,  he  waa  paid,  under  the  prorltiona 
of  Rer.  SUt.  |  TU,  U.  B.  Comp.  BUt.  1001, 
p.  ST8,  cnl;  at  the  rate  of  14,000  per  annum, 
'  upon  the  erro&eoua  theor;  that  that  anm 
waa  the  rate  of  aalar^  fixed  b7  law  at  the 
time  of  the  realgnation.  From  a  judgment 
reJeeUng  uie  daim  (38  CL  Q.  61S)  thia 
appeal  wae  proaecuted. 

To  oomprehend  the  contentlona  preaaed  at 
b»r  It  la  neoesaary  briefly  to  refer  to  the 
atatntea  fixing  the  ulary  of  the  juaticee  of 
the  rapreme  court  of  the  District  of  Co- 
lumbia in  force  at  the  time  of,  and  after 
the  date  of,  the  reaignation  of  Juitioe 
Jamee, 

By  the  2d  aectiMi  of  the  act  of  June  1, 
1B0«  (14  Stat,  at  L.  5S,  chap.  104],  the  an- 
nual BoUry  of  the  chief  juatice  of  the  au- 
preme  court  of  the  DIatriet  of  Columbia  woe 
fixed  at  t4,SO0,  and  of  each  aaaodate  justice 
»t  t4,000.  This  provision  oontlnued  in 
force  up  to  and  including  the  fiaeal  year 
ending  June  30,  1801.  The  act  (28  Stat,  at 
ti.  S47,  chap.  S41 )  making  appropriations 
for  Judicial  aalariea,  eto.,  for  the  fiscal  year 
commencing  July  1,  1891,  and  ending  June 
SO,  1802,  contained  the  following  provision: 
"For  aalariea  of  the  eliief  juitiee  of  the 
rapreme  court  of  the  District  of  Columbia 
and  the  five  asaoeiate  judges,  at  the  rate  of 
five  thouaand  doll&ra  per  annum  aaeh;  thir- 
ty thousand  dollars." 
^  The  law  containing  this  proviiion  had  the 
eanaeting  clause  usually  found  tn  appropria- 
■  tion  acts,  declaring  that  the'appTOpriatlons 
were  made  in  full  compenaaUon  for  the  Mrv- 
Ima  of  the  fiscal  year  to  which  the  acta  re- 


lated, and  the  laet  eeetion  m  the  act  r^ 
pealed  all  acts  or  ports  of  acta  Ineoniistent 
or  in  oonfiict  with  Ita  provision*.  Under 
thia  act  Justice  Jamee  waa  paid  for  the 
fleoal  year  referred  to  a  salary  at  the  late 
of  16,000  per  annum. 

The  appropriation  aet  for  the  following 
fiscal  year,  commencing  July  1,  1892,  and 
ending  June  SO,  1803,  contained  an  ^pro- 
priation  of  a  lump  sum  of  824,500  to  pay 
the  aaiaries  of  the  chief  justice  and  associ- 
ate juetioee  of  the  supreme  court  of  the  Dis- 
trict of  Columbia.  [27  SUt.  at  L.  283,  chap. 
196.]  The  Bum  thns  appropriated  waa  only 
adequate  to  pay  the  aaiaries  of  the  aaeo- 
ciate  Jneticea  at  the  rate  of  |4,000  per  an* 
num  eoeh,  and  this  aet  also  oontaJned  the 
general  enacting  and  eonduding  elanaee 
above  referred  to. 

For  the  five  months  of  the  year  covered  by 
thia  Last  aet,  up  to  hie  reelgnation,  vie., 
from  July  1,  1802,  to  December  1,  1898; 
Joetiee  Jamea  wma  paid  at  the  rata  of  f4,000 
par  annum.  Shortly  after  hia  reaignation, 
before  the  expiration  of  the  fiscal  year  cov- 
ered by  the  lump  appropriation  lor  the  year 
oommenoing  July  1,  1802,  and  ending  June 
30,  1893,  Congress,  by  the  set  of  February 
a,  1893  [27  Stat,  at  U  438,  ehap.  74),  ei*- 
ated  the  eourt  of  appeala  of  the  District  of 
Columbia.  By  the  terma  of  the  act  ita  pro- 
visions were  not  to  tolie  eflleet  until  April 
3,  1893.  It  was  provided  in  the  I4th  section 
of  the  oot  that  "juatiees  of  the  ouprenw 
eourt  of  the  District  of  Columbia  shall  bets- 
after  receive  an  annual  salary  of  five  thou- 
sand dollars,  each,  payable  quarterly  at  the 
Treasury  of  the  United  States."  Aa  tlH 
lump  appropriation  made  in  the  act  above  !*• 
ferred  to  for  the  fiscal  year  ending  June 
30,  1693,  was  adequate  only  to  pay  the  sal- 
ariee  at  the  rate  of  $4,000  per  annum,  it  fol- 
lowed that  the  existing  appropriation  was 
not  adequate  to  pay  the  saiaries  of  the  jue- 
tiees  of  tlie  supreme  court  of  the  District  of 
Columbia  st  the  rate  of  86,000  per  annom 
from  the  date  fixed  for  the  going  into  effeet  ^ 
of  the  court  of  appeals  act,  that  Is,  fnnng 
April  3,  1893,  to  the  end  of  the'fisesl  year.* 
To  remedy  this,  in  the  deficiency  appropria- 
tion act  of  March  3,  1883  (27  Stat,  at  L. 
653,  ehap.  210,  U.  S.  Comp.  SUt.  1901,  p. 
3349),  there  waa  appropriated  a  sum  which 
added  U  the  previous  lump  appropriation, 
was  adequaU  to  pay  to  the  juatleee  of  the 
supT«me  eourt  of  the  District  a  salary  at 
the  rate  of  |6,000  per  annum  from  April  3, 
1893,  to  the  end  of  the  flaeal  year.  For  the 
following  fiscal  years,  it  is  conceded,  regular 
appropriations  were  made  for  the  aalariea 
of  the  jUitieea  of  the  supreme  court  of  the 
District  of  Columbia  at  the  raU  of  85,000 
per  onnuDL-  The  defltienoy  appropriatioa 
act  of  March  S,  1886,  eontained  an  appi» 
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priatioD  {2B  SUt  at  L.  B51,  chap.  187) 
*%o  paf  the  chief  jiutica  and  Sva  associata 
Jtutices  of  the  lupreme  court  of  the  Dia- 
trict  of  ColumbU  the  difference  between  the 
rate  of  compeDaation  received  bj  them  and 
flye  thouaand  dollars  per  annum  for  the 
ilioal  year  eighteen  hundred  and  ninelr 
three."  In  Tutue  of  this  approprUitloa 
JnatiFe  James  waa  paid  for  the  portion  of 
the  flseal  year  (from  July  1,  1892,  to  June 
30,  ldS3)  ooTered  by  the  lump  appropriation, 
that  ia,  up  to  the  time  of  Iiia  rGsignation, 
on  December  1,  1892,  a  sum  which,  added  to 
the  $4,000  appropriated  in  the  lump  appro- 
priation act  lor  that  flBcal  year,  made  his 
■alaiy  at  the  rat«  of  (5,000  per  annum. 

On  behalf  of  the  adminiatratriz  the  con- 
tention is  that  the  appropriation  at  the  rat« 
of  tS>000  per  annum  made  for  the  flscal 
year  from  July  1,  1891,  to  June  SO,  18S2, 
operntpd  as  an  increase  of  the  salary  to  that 
.  Kmount,  and  that  this  increase  was  not  re- 
pealed by  the  ent«eqneiit  legislation,  or,  if 
intended  to  be  repealed,  the  repealing  aot  waa 
TOid,  because  the  supreme  court  of  the  Dis- 
trict of  Columbia  waa  an  Inferior  court  of 
the  United  8Utea  within  the  meaning  of  | 
1,  article  3,  of  the  Constitution,  and  there- 
fore, aa  Congress  bad  Inoreaaed  the  salary  to 
96,000  it  waa  without  power  to  reduce  it. 

The  opposing  contention  la  that  the  only 
effect  of  the  appropriatjon  for  the  fiscal 
fear  ending  June  30,  IB92,  was  to  tempora- 
e  lUy  raise  the  salary  for  that  year,  and  that, 
?  M  in  the'subsequent  year  only  a  lump  sum 
adequate  to  pay  at  the  rate  of  94,000  per  an- 
■um  was  appropriated,  the  general  law  of 
1806  gOTemed,  and  that  amount  became  the 
■alary  which,  by  law,  was  payable  to  Jus- 
tice James  at  the  time  of  his  reelgnaUon. 
And  tt  li  insisted  that  Congress  was  Tested 
with  power  to  Inerease  and  diminish  at 
pleasure  the  oompenaation  paid  to  a  justice 
of  the  supreme  court  of  the  District  of  Co- 
lumbia because  that  court  waa  not  one  of 
the  courts  referred  to  In  |  1  of  article  3  of 
the  Constitution.  Indeed,  irrespective  of  the 
question  of  what  waa  the  rate  of  salary 
payable  to  Juatioe  James  a^  the  time 
of  his  resignation,  the  government  con- 
tends tliat  the  Judgment  below  should  be 
affirmed,  because,  in  any  event,  the  sapreme 
court  of  the  District  of  Columbia  waa  not 
a  court  of  the  United  States  within  the  in- 
tendment of  Rev.  Stat.  }  714,  and.  In  con- 
•equenoe,  the  judges  of  that  oourt  were  not 
entitled,  on  resignation,  to  the  benefits  in- 
tended to  be  eonferred  therdiy. 

Prom  the  view  we  take  of  the  ease  It  is 
nnneoessary  to  oonslder  the  conetltutional 
qneationa  which  are  raised  by  the  opposing 
partiee.  We  say  this  because.  If  the  result 
of  an  analysis  ot  the  legislation  of  Congress 
be  to  estabUah  that  the  salaiy  by  law  pay- 


able to  Justice  Jamee  at  the  time  of  his 
reilgnatbn  waa  $0,000  per  annum,  it  will 
be  superfluous,  on  that  branch  of  the  case, 
to  Intimate  any  opinion  aa  to  whether  the 
supreme  court  of  the  District  ot  Columbia  le 
a  court  ot  the  United  States  within  the 
meaning  of  |  1  ot  article  3  of  the  Constitu- 
tion. Likewise,  on  the  second  branch  of  the 
case,  if  it  be  concluded  that  the  juatlccs  of 
the  supreme  court  of  the  Diatriet  of  Colum- 
bia are  embraced  within  the  provisions  of  t 
714  ot  the  Kevised  Statutes,  irrespective  of 
whether  tliat  oourt  Is  or  is  not  an  interior 
court  within  the  meaning  of  the  constitu- 
tional provision  above  referred  to.  It  will  be 
likewise  superfluous  to  consider  the  question 
of  ooustituttonal  power. 

It  is  not  disputed  that,  t^  the  express^ 
terms  of  the  appropriation  act  for  the  flsoal  a 
year  ending  June  30,  1892,  tbe'salariu  of? 
the  Justices  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  were  increased  to  86,000 
per  annum,  at  leaaC  lor  that  year.  As,  how- 
ever, the  appropriation  for  the  next  flsoal 
year — tiie  OTie  In  whiefa  Justice  Jamee  re- 
signed — waa  only  of  a  lump  sum  adequate 
to  pay  94,000  per  annum.  It  Is  insisted  that 
that  amount  was  the  salary  payable  to  Jus- 
tice Jamee  at  tne  date  of  his  resignation. 
Whether,  if  the  act  appropriating  the  lump 
sum  stood  alone,  it  would  austain  the  con- 
tention based  upon  it  we  are  not  called  upon 
to  decide,  since  we  may  not  merely  consider 
the  lump  appropriation  but  must  also  tske 
into  view  the  act  ot  Mardi  2,  18SB  (28  Stat. 
at  L.  861,  ehap.  187)  reUtIng  to  the  iden- 
tical subject,  «wt.,  tlM  salary  for  the  flseal 
year  ending  June  30,  1893,  payable  by  law 
to  the  justices  of  the  supreme  court  of  the 
District. 

The  act  of  March  2,  1895,  appropriated  to 
pay  as  a  deficiency  to  the  ehief  Justice 
and  the  live  associate  justices  of  the 
supreme  court  of  the  District  of  Co- 
lumbia a  sum  representing  the  differ- 
ence between  the  rate  of  eompenaation  there- 
tofore received  by  them  and  9S,000  per  an- 
num for  tlie  fiscal  year  1B93,  the  year  in 
which  Justice  Jamee  resigned.  Mow  that 
act  is  susosptible  of  only  one  of  two  con- 
structions; vio.,  either  that  It  was  a  legis- 
lative declaration  to  the  effect  that  tlie  in- 
crease ot  salary  operated  by  the  specific  pi-o- 
vision  oontained  in  the  appropriation  act  for 
the  flseal  year  ending  June  SO,  1S02,  was  a 
permanent  provision,  and  had  not  been  re- 
pealed by  the  lump  appropriation  made  in 
the  act  of  the  following  year,  or  that  It 
was  Intended  retroactively  to  ftx  the  sal- 
ariea  ot  the  justicee  of  the  supreme  court  ot 
the  District  of  Columbia  tor  the  flseal  year 
1893  at  the  sum  of  16,000, — a  power  which 
Congreee  undoubtedly  poeeessed.  fftooitdale 
T.  AIJmHo  fa«.  Oe.  SO  WalL  S23,  931,  S3S, 
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22  I.  «d.  348,  351.  Whichever  Tiew  U 
adopted,  tha  legal  proposition  inevit&blj 
MiseB  thftt  the  sal&ij  of  the  justices  of  the 
■upreme  oourt  of  the  District  of  Columbia 
payable  by  law  for  the  fiscal  year  of  1883 
was  the  sum  of  ^,000.  Indeed,  as  a  matter 
e  of  fa«t,  under  the  openttlon  of  the  deficiency 
?  appropriation,  the  salary*  actually  piiid  lo 
Justice  James  tor  the  portion  of  the  fiscal 
Tear  up  to  the  time  of  his  resignacion  was 
at  the  rate  of  $5,000  per  anniun.  It  is  no 
answer  to  this  deduction  to  say  thnc  aa  tlie 
^ecta  just  indicated  arose  from  the  act  of 
ISQC,  therefore  they  could  not  have  existed 
in  tjie  fiscal  year  of  18Q3,  when  Justice 
Jamea  reeigned;  for  this  would  he  but  to 
deny  efioo^  to  the  act  of  18SS,  either  ai  a 
eongreeaionol  interpretation  of  the  prior  leg- 
islation or  as  a  retroactive  itatate,  fixing 
the  solariM  for  the  year  I8S3. 

Aa  Congieea  had  the  oower,  wholly  Irrc- 
speotive  of  the  prior  l^slation,  retrtmctive- 
ly  to  fix  the  salary  payable  to  a  justice  of 
the  supreme  court  of  the  District  of  Colum- 
bia for  on  antecedent  year,  and  m  tbe  eHect 
of  the  act  of  1S96  was  necessarily  a  deter- 
mination by  Congress  that  the  salary  pay- 
able to  Jnatioa  James  for  tbe  year  during 
which  he  resigned  waa  t&,000,  we  are  not  st 
Uberty  to  disr^card  the  retroactive  elTect  of 
the  aet  of  Oongresa  by  holding  tliat  the  sal- 
ary payable  to  him  by  law  for  the  y*ar  dur- 
ing which  he  retired  was  a  leva  siini  than 
the  amount  which  Cbngreas,  in  the  azerciBa 
•f  ita  plenary  authority  in  tbe  premi«e«,  bas 
declared  was  tbe  lawful  aalary. 

Hie  aalary  of  Juatioe  James  for  the  peri- 
od just  referred  to  being,  then,  at  tha  rite 
of  (5,000  per  annum,  it  is  obvious  that  he 
waa  within  the  terms  of  Rev.  Stac  |  T14, 
if  tbe  proviaions  of  that  aection  applied  to 
justices  of  tlw  supreme  court  of  the  District 
of  Columbia,     That  section  is  as  follows ; 

"Sec.  714.  When  any  judge  of  any  court 
of  the  United  States  reaigne  his  office,  after 
having  held  his  ctHnmission  aa  such  at  least 
ten  years,  and  having  attained  the  age  of 
seventy  years,  he  ahall,  during  the  residue  of 
his  natural  life,  receive  the  same  salary 
which  was  by  law  payable  to  him  at  tbe 
time  of  his  resignation." 

On  bdialf  of  tbe  government  It  is,  aa  we 
have  said,  contended  that  Juatiea  James 
waa  not  entitled  to  the  benefit  of  this  stat- 
nte,  because  that  atatut«  only  embraced 
e  judges  of  such  courts  of  tbe  United  States 
7  as  were  within  the  purview  of  |  I'of  article 
S  of  the  Constitution,  and  it  is  insisted  the 
■upreme  oourt  of  the  Dutriet  of  Columbia 
was  not  BO  embraced.  We  think  the  prem- 
ise upon  which  this  contention  rests  is 
wholly  devoid  of  merit.  The  words  of  the 
•tatnta,  "when  any  judge  of  any  court  of 
the  United   States  resigns  his  office,"  are 


broad  enough  to  embrace  all  courts  created 
by  tbe  United  States,  without  taking  into 
view  the  particular  constitutional  authority 
which  waa  exercised  in  such  creation.  It  Is 
true  that  the  statute  excludes  the  concep- 
tion that  it  was  intended  to  apply  to  judges 
of  courts  created  by  Congress  when  the  term 
of  office  was  of  a  limited  duration.  Converse- 
ly, however,  In  our  opinion,  the  text  of  the 
statute  leaves  no  room  for  question  that 
its  provisions  were  Intended  to  apply  to  a 
judge  of  any  court  of  the  United  States 
holding  his  office  by  a  life  tenure,  such  a* 
during  good  behavior.  Indeed,  as  it  ts  eon- 
ceded  at  bar  that,  from  tbe  period  of  tbe  en- 
actment of  the  statute  down  to  tbe  present 
time,  it  has,  without  interruption  or  devia- 
tion, been  oonatrued  by  the  legislative  and 
executive  departments  of  the  government  aa 
applicable  to  justices  of  the  aupreme  court 
of  the  Diatrict  of  Colombia,  we  do  not  deem 
it  necessary  to  determine  whetuer  the  su- 
preme court  of  the  District  of  Columbia  is 
an  inferior  court  within  tbe  meaning  of  | 
1  of  article  3  of  the  Constitution,  since, 
even  if  it  be  not  a  court  of  that  character, 
it  is  nevertheless  a  court  of  the  United 
States  within  the  meaning  of  Eev.  Stat  | 
714. 

Tlie  judgment  it  rwarted  and  the  ease  r» 
manded,  with  directions  to  enter  a  judgment 
for  the  petitioner. 

(BOS  n,  S,  144) 

JOSEPH  RALPH  BURTON,  Pljf.  fo  Ar, 

UNITED  STATES. 

1.  OOBBtltatloBBl  law— limitation  a« 
Cederal  power^-The  powan  of  the  Fed- 
era]  Kovemment  ware  not  exceeded  br  tlw 
enactment  ot  D.  B.  Ber.  Stat.  |  1782,  D.  S. 
Camp.  Btat  ISOl,  p.  ISIS,  making  It  a  mla- 
dciceanor  for  a  United  SUtes  Benator  to 
Kcelve  or  ajcree  to  receive  compensation  for 
•ervleea  rendered  before  an;  departmenl;  la 
relatEon  to  anr  proceeding  la  which  Uie 
United  StatM  la  Interested. 

2.  ConatltntioBRl  Ian— eeparatloii  ot  <•- 
partmeutB— ■nthoFltr  of  leuate  over 
Its  memben.— The  auttiorit;  of  the  Sen- 
ate ol  the  United  Btatee  over  Its  membeia 
Is  not  Interfered  with  bf  U.  S.  Hev.  Stat. 
I  1T82,  maklOK  It  a  misdemeanor  for  a 
llalted  States  Senator  to  recelvs  or  agree 
to  receive  eompenaetlon  for  services  ren- 
dered before  an;  department.  In  relation  ta 
any  proceeding  In  which  tbe  United  States 
Is  Interested,  and  declaring  that  anfone  con- 
victed under  Its  provisions  shall  be  Incspa- 
ble  of  boldlhg  any  offlce  of  honor,  trust,  oe 
proUt  under  the  government  at  the  United 
States. 

8,  OaaatltntlaiiKl  law— ■epsratinn  ot 
departmentn — Inter fereaoe  witb  m»mm 
atorlal  dntlei. — Tbe  dlgcba.rge,  by  n  Bena- 
tor of  the  United  Stateo,  ot  his  legitimate 
duties.  Is  not  Interfered  with  by  U.  S.  Kcv. 
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Stat  I  1782,  rnmUiit  It  a 

a  United  Btata  Senator  to  TrcalTS  or  ifree 

to  rrcelTR  compenutlon  tor  MitImi  reodercd 

btfore  a.nj  dtpartment,    Id   relation 

proceeding   In    wblch   tha  anltBd    Statea   la 

Intereated. 

^  oaeera  —  allBlbflitr  —  dUanalfflOK- 
tlsa  f«r  erlse^^enatoTa  ol  tha  United 
States  do  not  hold  their  places  "ander  the 
KOTemment  of  tbe  United  Btataa."  within 
tbe  meaning  of  the  declaration  In  U.  9.  BeT. 
Btat,  I  1T83,  that  anyone  convicted  under 
Iti  prorliloDi  aball  be  iDcapahle  of  holding 
any  olDce  of  honor,  tmst,  or  proflt  under 
that  BOTerament. 

B.  Criminal  law— ■enator'B  acrrloea  be- 
fore a  devartinent.—  A    fraud    order    in- 
4iilr7  pending  before  th*  PoatofBca  Depart- 
ment Is  a  proceeding  In  wblch  the   United 
■tatea,  althangh  baring  no  direct  moner 
p«eiuilarr  Intereat  In  the  result,  la  "dlrectlr 
or  Indlrectlr  Interested"  within  the  meaning 
of   U.    B.    Bev.    Stat.   |   1T82,   making   It 
misdemeanor  for  a  United  States  Senator 
neelTS  or  agree  to  receive  eompenntlon  f 
aerrleea  rendered  before  an;  department.  In 
Mlation    to    anj    proceeding    In    wblch    tbe 
United  States  la  so  interested. 

•■  totflataieot— •Bfl«leB«7.^^nie  accoaed  la 
not  entitled  to  demand  that  all  special  or 
particular  means  employed  In  tba  commis- 
sion of  tha  offense  sbonid  be  more  fully  set 
ODt  In  tbe  Indictment,  where  the  words  oi 
■nch  Indictment  directly,  and  wltbout  ambl- 
galtj,  disclose  all  the  laments  essential  to 
tbe  commission  ol  Oie  oSanse  diarged. 

f.  Appeal— review  ot  f«ota  In  orlnlaal 
ease.— It  there  is  sufflclent  erldence  to  go 
to  tbe  Jury  In  a  criminal  caae,  tbe  Supreme 
Court  of  the  United  States  will  not  welgb 
tha  facta  and  determine  the  gnllt  or  Inno- 
cence of  the  Rocnsed  by  a  mere  preponder- 
anea  of  evldenea,  but  wltl  limit  iti  decision 
la  questions  of  taw. 

■■  Criminal  law— Senator'a  aeniees  b»- 
tore  department. — Tbe  agreement  to  re- 
ceive, and  tbe  receipt  of.  tba  forbidden  com- 
pensation, are  made  two  separate  and  dla- 
tinet  olfenses  by  U.  B.  Bev.  Btat.  |  lT8i. 
making  it  a  misdemeanor  of  a  United  States 
Seaator  to  receive  or  agree  to  receive  com- 
pensation for  services  rendered  before  any 
department.  In  relation  to  any  proceeding  In 
wblch  the  United  BUtes  Is  Interested. 

■b  Criminal  law^former  Jeopardr- — An 
acquittal  upon  the  charge  of  having  received 
tbe  compensation  forbidden  by  U.  S.  Bav. 
Btat.  1  1T82,  from  a  apecIQed  person,  de- 
scribed In  the  indictment  aa  an  officer  and 
•mployee  of  a  corporatloD,  will  not  sus- 
tain a  plea  In  bar  ot  a  prosecatlon  upon  the 
ebarge  of  bavlng  received  sucb  compensa- 
tion from  tba  corporation,  where  tba  ao- 
mssd  declined  to  plead  farther  after  his  de- 
murrer to  the  answer,  alleging  that  the  two 
•ftenaes  are  not.  In  legal  effect  Identical, 
was  overruled. 
U.  CODtrsets— oHer  »d  aeeaptaaoe— fey 
■sail  or  telegrram.-^  contract  Is  to  be 
deemed  concindcd  when  tbe  otCer  Is  accept- 
ed within  a  reasonable  time,  either  by  tele- 
gram, duly  sent  in  the  ordinary  way,  or  by 
Utter,  dniy  posted  to  tbe  propossr,  pro- 
vided either  be  dona  before  the  offer  la  wltb- 
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drawn  to  tbe  knowledge  o 
to,  the  other  party. 
11,  Conrta — ▼enne  of  arlme.— /Tlie    pbyale- 

al  absence  of  the  accused  from  the  state 
at  HIssDori  when  tho  acceptance  by  a  St 
Lou  la  corporation  ot  bis  offer  to  render 
■ervlcea  In  consideration  of  tbe  compenss^ 
tlon  forbidden  by  U.  B.  Bev.  Stat  |  1T8Z, 
was  despatched  by  mall  or  telegram,  does  not 
deprive  the  circuit  court  of  the  United  Statea 
for  the  eoatern  district  of  Mlasourl  of  Juris- 
diction of  the  offense,  on  the  theory  that 
tbe  crime  was  not  committed  In  that  dis- 
trict, within  the  meaning  of  U.  S.  Const, 
art.  B,  I  3,  and  6tb  Amend.,  reqalrlng  tbe 
trial  ot  all  crimes  agalnat  tbe  United  BtatM 
to  be  held  In  tba  state  acd  district  where 
sucb   Crimea   shall    have    been    committed. 

[No.  sag.] 


TN  EKROR  to  tha  Circuit  Court  of  th* 
1  United  SUtea  for  tbe  Eaatem  Distriot 
of  Hissouri  to  review  a  oanviction  of  a  vio- 
lation of  U.  5.  K«v.  Stat.  I  1762,  making  it 
ft  misdemeanor  for  a  United  Stat«i  Baaator 
to  raoeive  or  agree  to  receive  oompanaatlon 
for  services  rendered  before  an;  department, 
in  relation  to  any  proceeding  in  wfaich  tlie 
United  State*  Is  interested.     Af^rtned. 

The  facta  are  stated  in  the  opinion. 

Jfawn.  John  F.  DUlon,  B.  P. 
Wacs«&er,  F.  W.  Lebmama,  Hmrp  ffu^ 
bard,  W.  B.  Roaaington,  W.  K.  Baynat,  and 
W.  P.  ffooibnev  for  plaintiff  in  error. 

Attiatant  Attorney  Oeneml  Robb  for  d^ 
fendant  in  error. 

*Mr,  Justice  w^i-Ijii  delivered  the  opinion? 
of  the  court: 

This  criminal  prosecution  la  founded  upom 
the  foUomng  sectiona  of  the  Revised  Stat- 
utes: 

"See.  3920  (U.  8.  Comp.  Stat.  ISOl,  p. 
2686).  The  Postmaster  General  maj,  upon 
evidence  satisfactory  to  him  that  Koy 
person  or  company  ia  engaj^  in  conducting 
an]'  lottery,  gift  enterprise,  or  schems  Itxt 
tbe  distribution  of  money,  or  of  any  real  or 
personal  property  by  lot,  chance,  or  drawlngr 
of  any  kind,  or  tnat  any  person  or  company 
is  conducting  any  other  scheme  or  devioe 
for  obtaining  money  or  property  of  any  kind 
through  tba  mails  by  means  of  false  oi 
fraudulent  pretenses,  representations,  or 
promiBea,  instruct  postmasters  at  any  pos^ 
office  at  which  ngistered  letters  arrive  di- 
rected to  any  such  person  or  eompany, 
.  whether  such  agent  or  repreasnta- 
tive  ia  acting  as  an  individual  or  as  a  firm,  . 
bank,  corporation,  or  aasoeiatloT)  ot  any  >a 
kind,  to  return  all  sueh 'registered  letters  to* 
the  portmaster  at  the  office  at  which  thqy 
originally    mailed    with    the    word 
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'fnudnlcnt'  platnly  wrlttMi  or  (tamped  up- 
on tbe  outaide  theraof ;  and  all  aueb  letten 
•o  returned  to  aucli  postmaaters  ibaJl  be  b; 
tbem  retunted  to  the  writora  tliereof,  nnder 
meb  regulationa  aa  tbe  PostiuBster  General 
may  preserfbe.  ,  .  .  "  By  the  act  ol 
Mafch  2d,  1899,  cbap.  101,  this  section  was 
extended  and  made  applicable  to  all  letten 
or  other  matter  aent  by  mail.'*  28  Stat,  at 
L.  903,  984,  U.  S.  Comp.  Stat.  1901,  pp. 
3178,  2688. 

"Sec.  4041.  Tbe  Postmaater  General  may, 
apon  evidenca  aatisfaetory  to  him  that  any 
person  or  company  ia  engaged  in  oondnct- 
ing  any  lottciy,  gift  antcrpriae,  or  scheme 
for  the  distribution  of  money  or  of  any  real 
or  personal  property  by  lot,  chance,  or  draw- 
ing of  any  kind,  or  that  any  person  or  com- 
pany is  conducting  any  other  aeheme  for 
obtaining  money  or  property  of  any  kind 
through  tbe  mails  by  meana  of  falsa  or 
fraudulent  pretenses,  repreaentationa,  or 
promises,  forbid  tiie  payment  by  any  poat- 
vuMet  to  aaid  person  or  oompany  of  any 
postal  money  order*  drawn  to  his  or  its  or- 
der or  In  hfa  or  ita  favor,  or  to  the  agent 
of  any  such  person  or  compai^,  whethw 
(nob  agent  ia  acUng  aa  an  indlTidual  or  aa 
a  firm,  bank,  corporation,  or  aawciation  of 
any  kind,  and  may  prorid*  by  r^ulation  for 
the  return  to  the  ramittera  of  the  soma 
named  in  aneb  money  ordera.  .  .  .  "  26 
Stat,  at  L.  460,  ehap.  90S,  U.  8.  Comp.  BUt. 
1901,  p.  £740. 

"Sec  1782  (U.  B.  Comp.  Stat.  1901,  p. 
1212).  Ho  Senator,  R^resentatlTe,  or 
Delegate,  after  his  election  and  during  hia 
eontinuanoe  in  oIBm,  and  do  head  of  a  de- 
partment, or  other  offleer  or  olerk  In  tba 
(mploy  of  the  government,  shall  receive  or 
agree  to  receive  any  compensation  whatever, 
directly  or  Indirectly,  for  any  service*  ren- 
dered, or  to  ba  rendered,  to  any  person, 
either  by  himself  or  another.  In  relation  to 
any  proceeding,  contract,  claim,  oontroveray, 
charge,  accusation,  arrest,  or  other  matter 
or  thing  in  which  the  United  Statea  it  a 
party,  or  directly  or  indirectly  interested, 
before  any  department,  eonrt-martial,  bu- 
reau, offleer,  or  any  dvll,  military,  or  navn] 
commission  whatever.  Every  person  offend- 
s  ing  against  this  section  shall  be  deemed 
r  guilty  of  a 'misdemeanor,  and  (hall  be  im- 
prisoned not  more  than  two  yeara,  and 
Aned  not  more  than  ten  thousand  dollars, 
and  shall,  moreover,  by  conviction  therefor, 
be  rendered  forever  thereafter  incapable  of 
holding  any  olBce  of  honor,  trust,  or  profit 
under  tbe  government  of  the  United  States." 
13  SUt  at  L..  123,  chap.  110. 

The  plaintiff  in  error  was  indioted  in  the 
district  court  of  tbe  United  SUtaa  for  the 
•astem  district  of  Mlasonri  for  a  violation 
«f  I  17S2,  the  olTense  being  allegwl  to  lutv« 


been  committed  at  St.  Lonia.  The  accused 
was  found  guilty,  and,  on  writ  of  error,  the 
Judgment  was  reversed  by  this  oonrt,  and  a 
new  trial  ordered,  upon  tbe  ground,  among 
others,  that,  according  to  the  facta  dis- 
closed in  that  case,  the  offense  charged  waa 
not  committed  in  tbe  state  of  Missouri, 
where  the  accused  was  tried.  186  U.  S.  283, 
49  L.  ed.  4S2,  26  Sup.  a.  Rep.  843. 

Subsequently,  the  defendant  was  tried  un- 
der a  new  indictment  (tbe  present  one) 
charging  him  with  certain  violations  of  | 
1782.  The  indictment  oontained  right 
counts.  Stating  the  case  now  only  in  a  gen- 
eral way,  the  first,  aecond,  fourth,  sixth,  and 
eighth  counts  charged,  in  substance,  that 
tbe  defendant,  a  Senator  ot  the  United 
States,  had  agrted  to  receive  oompensatioa, 
namely,  the  aum  of  $2,600,  for  service*  to  be 
rendered  by  him  for  tbe  Rialto  Grain  ft 
Securitisa  Company,  a  corporation  (to  be 
hereafter  called  tbe  Rialto  Company),  in 
relation  to  a  proceeding,  matter,  and  thing, 
in  wbicli  tbe  United  State*  waa  Intorestad. 
before  the  Postofflea  Department,  those 
connta  dlfl^ering  only  as  to  the  nature  of 
tbe  interest  which  the  United  States  had 
in  such  proceeding,  matter,  and  thing;  some 
ot  the  connta  alleging  that  the  United 
SUtea  was  directly,  otbeis  that  It  was  in- 
directly, interested  in  such  proceeding,  ma^ 
ter,  and  thing.  The  third,  fifth,  and  ssv- 
enth  eounta  ebargnd  that  tbe  defendant  did 
reeeios  oompensatian  to  the  amount  of  C500 
for  tbe  services  alleged  to  have  been  so  ren- 
dered by  him,  those  three  eounta  differing 
only  aa  to  tbe  nature  of  the  intoreat,  wheth- 
er direct  or  indirect,  whidi  the  United 
State*  had  ia  the  allien  proceeding,  mat- 
tar,  and  thing  before  the  Poatofflce  Depart-  ^ 
ment.  « 

*Ths  defendant  demurred  to  eadi  eoont.* 
The  government,  at  that  stage  of  tbe  prose- 
eution,  dismissed  the  indictment  a*  to  tlie 
fourth  and  fifth  couota  and  the  court  over- 
ruled the  demurrer  as  to  all  tbe  other 
eounta.  The  aocnsed  filed  a  plea  in  bar  to 
tbe  third  and  seventh  eounta.  To  that  plea 
the  government  filed  an  answer,  to  which 
we  will  advert  hereaftar.  A  demurrer  to 
that  answer  was  overruled,  and,  defendant 
declining  to  plead  further,  the  plea  In  bar 
waa  denied.  He  was  then  arraigned,  tried, 
and  found  guilty  on  the  first,  second,  third, 
sixth,  seventh,  and  eighth  eounta.  No  judg- 
ment or  sentence  was  pronounced  on  the 
first,  second,  and  eighth  counts,  becans* 
they  covered  tbe  transaction  and  offense 
mentioned  in  tbe  sixth  aount.  And  as  the 
third  count  covered  tbe  transaction  and  of- 
fense embraced  by  tbe  seventh  count,  no 
judgment  or  sentence  waa  pronounced  on  IL 
On  the  sixth  count  the  defendant  was 
sentonoad  to  be  Imprisoned  for  dx  montlia 
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In  the  aounfy  Jul  and  to  pvy  ft  fine  of 
{2,000;  QU  the  MTsnth,  to  b«  imprisoned 
for  aix  monthi  in  ths  eotmty  jail  and  flned 
ISOO.  It  was  declared  or  recited  in  the 
judgment  on  each  of  thoie  oounte  that  the 
accueed,  l^  hie  oonTiction,  "in  rendered  for- 
ever hereafter  incapable  of  holding  any  of- 
fice of  honor,  trust,  or  profit  under  the 
government  of  tha  United  States." 

It  will  be  wail  to  bring  out  full?  the  alle- 
gations of  the  two  counts  upon  which  the 
sentenoea  were  based.  Th^  wilt  show  the 
nature  of  the  proceeding,  matter,  or  thing 
before  the  PostotSee  Department,  in  reepeet 
of  which  the  defendant  was  indicted. 

The  sixth  count  al1««ed  that  oo  the  18th 
day  of  November,  1S02,  the  defendant  was  a 
Senator  of  the  United  States  from  tha  state 
ol  KanBUfi  having  boen  theretofore  alected 
tor  a  term  of  six  years,  expirii^  on  the 
4th  day  of  Uarch,  1007,  and  the  BJalto 
Company  waa  a  corporation  engaged  In  the 
business  of  buying,  selling,  and  dealing  in 
grain  and  securities,  having  its  principal 
offices  at  the  city  of  St.  Louis,  Missouri; 
S  that  before  and  on  the  above  day  there  was 
?  pending  beforB*the  Postoffice  Department  of 
the  United  States,  and  before  tha  then  Post- 
master General  of  tlis  said  Uiut«d  Btatss,  a 
certain  proceeding  in  which  the  United 
Btatee  was  then  indirectly  interested,  for  de- 
termining the  question  wliether  that  corpo- 
ration was  engaged  in  conducting  a  scheme 
for  obtaining  money  through  the  mails  of 
the  said  United  States,  by  means  of  false 
and  fraudulent  pretenses,  representations, 
and  piomisea,  made  by  the  said  corporation, 
and  whether  the  said  Postmaster  Qeneral 
should  instruct  the  postmaster  at  The  post- 
office  at  St.  Louis,  the  same  then  being  a 
postoffice  at  which  registered  letters  were 
then  arriving,  directed  to  the  said  oorpoia- 
tiou,  to  return  all  such  letters  to  tlie  post- 
maetera  at  the  several  postoffices  at  which 
they  were  or  should  thereafter  be  originally 
mailed,  with  the  word  "fraudulent"  plainly 
written  or  stamped  upon  the  outside  thereof, 
to  be  by  such  postmasters  returned  to  the 
writers  thereof  under  the  regulations  of  the 
•aid  Postoffice  Department,  and  in  the  same 
manner  to  dispose  of  all  other  letters  and 
matter  sent  by  msJl  to  tlie  said  postoffice  di- 
rected to  the  said  oorporation,  "all  of  which 
the  said  Postmaster  Qeneral  might  then 
have  lawfully  done,  upon  evidence  satisfac- 
tory to  him  that  the  said  corporation  was 
engaged  in  condncting  such  a  scheme  t«  de- 
fraud as  that  in  this  count  mentioned)  and, 
further,  that  l>efore  and  on  the  day  in  this 
count  first  afoieeaid  the  facts  pertaining  to 
the  questions  in  tliis  count  mentioned  were 
nodar  invesUgation  by  the  said  Postoffice  Da- 
partm«mt  and  the  said  Postmaster  Genqral 
and,  on  that  day,  were  still   undet«m)ined 


hj  the  said  Postmaster  QeneraL  And  the 
grand  juron  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said 
Joseph  Halph  Burton,  Senator,  as  in  this 
count  of  tliis  indicbnent  aforesaid,  on  tlM 
said  18th  day  of  November,  In  the  year  of 
our  Lord  nineteen  hundred  and  two,  after 
his  said  election  as  such  Senator,  and  dur- 
ing his  continuance  in  office  as  such  Senator, 
at  SL  Louis,  aforesaid,  in  tlie  division  and 
district  aforesaid,  then  wall  knowing  the 
proceedings  In  this  eonnt  mentioned,  in  ^^ 
which  the  United  States  waa  then  indirectly  j* 
interested,  to  b^'as  It  then  still  was,  pend-  * 
ing  as  last  aforesaid,  before  the  said  Fost- 
oOiot  Department  and  the  said  Postmaster 
Oeneral,  and  undetermined  by  the  said 
Postmaater  Oeneral,  and  then  well  knowing 
the  character  of  that  proceeding,  and  that 
the  said  United  States  was  then  indirectly 
intareated  in  the  same  proceeding  as  last 
aforesaid,  and  then  well  knowing  all  the 
premises  in  tliis  count  sat  forth,  unlawfully 
did  apree  with  the  said  Bialto  Qrain  t  Se- 
curities Company,  corporation  as  aforesaid, 
by  and  through  Its  officers,  sgeuta,  and  at- 
torneys, to  recdve  directly  from  that  oor- 
poration, through  its  officers,  agents,  and  at- 
tornciyi,  oertain  other  compensation,  to  wit, 
the  sum  of  12,600,  lawful  monqr  of  the  said 
United  States,  for  eertain  sarvioea  to  be 
rendered  by  him,  the  said  Joseph  Balph 
Burton,  to  the  said  corporation.  In  relation 
to  the  last-mentioned  proceeding,  in  wluch 
the  said  United  States  was  then  indirectly 
interested  as  aforesaid,  Iwfore  the  aald  Post- 
office  Department  and  before  the  said  Poat> 
master  General,  while  the  same  proceeding 
was  and  siionld  still  be  pending  before  the 
said  Poetoffioe  Department  and  the  said 
Postmaster  General,  and  still  undetermined 
l^  the  said  Postmaster  Qeneral,  and  after 
his,  tha  said  Jos^h  Balph  Burton's,  said 
election  aa  such  Senator,  and  during  hi* 
continuance  in  office  aa  such  Senator, — Uiat 
is  to  say,  services  consisting  of  his,  the  said 
Joseph  Balph  Burton's,  appearing  l>efora 
the  said  Postoffice  Department  and  before 
the  said  Postmaster  Qeneral,  the  Chief  Post- 
office  Inspector,  ana  the  Assistant  Attorney 
General  for  said  Postoffice  Department,  and 
other  officers  of  said  Postoffice  Department, 
as  an  agent  of,  and  attorney  for,  tha  said 
corporation,  and  obtaining  information  for 
said  corporation  concerning  said  proceeding 
In  this  count  mentioned.  In  which  the  Unit- 
ed States  was  then  indirectly  intcrcated,  and 
by  the  influenea  of  his  presence  and  ol  his 
office  as  such  Senator,  and  by  stat«nenta, 
representations,  and  persuasion,  inducing 
the  said  Fostmaater  General  to  believe  that 
the  said  corporation  waa  not  conducting  any  « 
such  scheme  ts  defraud  aa  that  last  above  ^ 
mentioned,  and  to>put  a  stop  to  any  further  ■ 
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Inveatigation  of  tbs  questioiu  in  this  count 
lUMitloned  by  the  Mid  FoBtoffioe  Department 
and  bj  Uie  «aid  Postmaater  Qenera),  and 
to  refraJD  from  detenDiniiig  tlie  Bome  ad- 
Teroel;  to  tlie  interests  of  the  laid  corpora- 
tion, and  from  instructing  tlM  *aid  post- 
msater  at  the  said  poatoffice  at  St.  I.ouis 
aforesaid  to  return  the  re^itered  iettera, 
and  other  letters  and  matter  sent  by  mail 
aforesaid  to  tlie  postmasters  at  the  postof- 
flees  at  which  they  were  or  should  there- 
after be  originally  mailed  as  aforesaid, 
with  the  word  'fraudulent'  plainly  written 
or  itamped  upon  the  outside  thereof,  as 
aforesaid,  to  be  by  such  postmasters  re- 
tnmed  to  the  writers  thereof  as  aforesaid, 
and  also  from  forbidding  the  payment  to  the 
•aid  corporation,  by  the  said  postmaster  at 
the  postoffioe  at  St.  Louis  aforesaid,  of 
postal  money  orders  drawn  to  its  order,  or 
in  ita  favor.  And  so  the  grand  jurors  afore- 
•aid,  upon  their  oath  aforesaid,  do  sa; 
that  the  said  Joseph  Ralph  Burton,  at  the 
time  and  place,  and  in  manner  and  form  tn 
this  count  ot  this  indictment  aforesaid,  un- 
lawfully did  offend  against  |  1782  ot  the  Re- 
viMd  Statutes  of  the  said  Unitad  SUtes, 
against  the  peace  and  dignity  of  the  said 
United  States." 

The  serenth  oount  alleged  "that  on  the 
•aid  26th  day  of  March,  In  the  year  of  our 
Zdrd  nineteen  hundred  and  three,  the  said 
Joseph  Ralph  Burton,  then  still  being  a 
Senator  of  the  said  United  States  for  the  said 
state  ot  Kansas,  as  in  the  sixth  count  of 
this  indictment  set  forth,  and  having,  after 
his  election  as  such  Senator,  and  during  his 
oontinuance  iu  office,  to  wit,  on  divers  days 
iMtween  the  said  18th  day  of  November,  in 
the  year  of  our  Lord  nineteen  hundred  and 
two,  and  the  said  26th  day  ot  March,  in  the 
year  of  our  Lord  nineteen  hundred  and 
three,  rendered  the  services  In  the  said  sixth 
oount  described,  to  the  corporation  In  that 
oount  mentioned,  before  the  Postmaster 
General  of  the  said  United  States  and  before 
the  said  Postoffice  Department,  and  the 
Hune  having  been,  as  lie,  the  said  Joseph 
W  Ralph  Burton,  when  so  rendering  the  same, 
?  well  knew,  services  in  relation  to  the'pro- 
ceeding  described  in  the  said  sixth  oount, 
in  which  the  said  United  States  wae  indi- 
rectly interested,  penaing,  as  lie,  the  said 
Joseph  Ralph  Burton  also  well  knew,  be- 
fore the  said  Postofflce  Department  and 
PostmasteT  General,  unlawfully  did,  after 
ilia  said  election  and  during  bis  continuance 
In  office,  at  St.  Louis  aforesaid.  In  the  said 
eastern  division  of  the  said  easvem  district 
of  Missouri,  reeeioe  directly  from  the  said 
corporation,  through  Its  officers,  agents,  and 
attorneys,  certain  compensation  for  the  same 
••rvices,  that  U  to  say  9S0O;  he,  the  said 
Joaeph  Ralph   Burton,   whn  so  reoaiving 


such  compensation  tor  the  *^d  sarvioes,  weQ 
knowing  the  same  to  have  been  servleea  in 
relation  to  a  proceeding  pending  before  a 
department  and  before  an  officer  of  the  gov- 
ernment of  the  said  Unitad  States,  and 
well  knowing  the  said  proceeding  to  have 
been  a  proceeding  in  which  the  said  United 
States  was  indirectly  interested,  and  one 
pending  before  the  said  Foatoffice  Depart- 
ment and  Postmaster  General,  and  undeter- 
mined by  the  said  Postmaster  Oeneral,  as 
in  the  said  sixth  count  Is  more  fully  set 
forth:  against  th«  peace  and  (Ugnlty  of  the 
said  United  States,  and  contrary  to  th« 
form  ol  the  statute  of  the  same  in  such  ease 
made  and  provided." 

Motions  for  new  trial  and  in  arrest  of 
judgment  having  been  denied  the  case  wa* 
brought  here  upon  writ  of  error. 

I.  The  Brst  question  to  be  considered  !• 
wliether  |  ITfi2  Is  repugnant  to  the  Con- 
stitnUon  of  the  United  StatM.  ThU  ques- 
tion hai  been  the  subject  of  extended  dis- 
cussion by  counsel.  But  w*  cannot  doubt 
the  antborit;  of  Congress  by  l^slation  to 
make  it  an  offense  against  the  United 
Statee  for  a  senator,  after  his  election  and 
daring  his  continuance  in  office,  to  agrea 
to  receive  ot  to  receive  compensation  for 
servleea  to  be  rendered  or  rendered  to  any 
person,  before  a  department  of  the  govern- 
ment. In  relation  to  a  proceeding,  matter,  or 
thing  in  whioh  the  United  Statee  Is  a  par^ 
or  directly  or  indirectly  interested. 

The  principle  that  underlie*  I  ITSS  ta^ 
not  wholly  new  in  our  l^slative  hirtoiy.j 
For  instance,  by  the  act  of  March  3d,*18n" 
{12  StaL  at  L.  765,  chap.  92,  Rev.  StaL 
1058,  U.  8.  Comp.  Stat,  1001,  p.  731),  tt 
was  declared  that  members  ot  CongrsM 
shall  not  practise  iu  the  court  of  claims. 
Later,  Congress  by  statute  declared  that  no 
member  of,  or  del^ate  to.  Congress,  shall, 
directly  or  Indirectly,  himself  or  by  any 
other  person  In  trust  for  him,  or  for  his  use 
or  benefit,  or  on  his  account,  undertake,  ex- 
ecute, hold,  or  enjoy,  in  whole  or  In  part, 
any  contract  or  agreement  made  or  entered 
into  in  behalf  of  the  United  Sutes,  by  any 
officer  or  person  autbortEed  to  make  oon- 
tracts  on  behalf  of  the  United  States;  and 
every  person  violating  this  section  was  to  be 
deemed  guilty  ot  a  misdemeanor,  and  fined 
13,000.  Rev.  SUt  3730,  U.  S.  Comp.  SUL 
1001,  p.  £608. 

Counsel  for  the  accused  insists  that  | 
1782  is  in  conflict  with  the  fundamental 
idea  of  the  Federal  system;  namely,  that 
the  government  is  one  "of  limited  powers, 
with  dutiee  and  restrictions  imposed,  and 
no  authori^  is  lodged  anywhere  to  change 
those  dntiee  or  restrictions,  except  the  pow- 
er reserved  by  the  people.'  The  proposi- 
tion here  stated  is  oertalnly  not  to  be  di*- 
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pntcd;  for  it  is  RCttled  doctrine,  as  declared 
bj  Chief  Justice  Marihall,  ami  often  re- 
peated by  tbi>  court,  that  "the  goTernment, 
then,  of  the  United  State*,  can  claim  no 
power*  which  are  not  granted  to  it  by  the 
ConaUtution,  and  the  powers  actaallf  grant- 
ed miut  b«  loeh  aa  are  expreuly  giTen  or 
given  b;  neceasary  implication."  Uartin  v. 
Hwnfer,  1  Wheat  SIM,  343,  4  L.  ad.  S7.  107. 
We  do  not,  however,  peroeire  tb*t  there  htu 
been  in  the  statute  before  n*  any  departure 
from  that  salutary  doctrine. 

It  i*  Mild  that  the  et«.tnte  interfepia,  or, 
bj  it*  necessary  operation,  will  interfere, 
■with  the  legitimat«  authority  of  the  Senate 
«Ter  ite  members,  in  tluit  a  Judgment  of  e<H)- 
Tlction  under  it  may  exdnde  a  Senator  from 
Ihe  Senate  before  his  oonstitutionet  term 
«zpiTea;  whereas,  tinder  the  Constitution, 
«  Senator  i*  elected  to  *crTe  m  specified 
Bnmbtf  of  years,  and  the  Senate  is  made 
by  tMt  Inatrument  the  sole  judge  of  the 
^  qualifications  of  Ite  membors,  and,  with  the 
eeonenrrenca  of  two  third*,  may  expel  a  8en- 
•  ator  from  that  body.  In  our  judgment'UiBre 
lU  no  neeeseary  connection  between  the  con- 
viction of  a  Senator  of  a  publlo  offense  pre- 
■•eribed  by  statute  and  the  authority  of  tlie 
'Senate  In  the  partienlan  nkmed.  While 
-the  framer*  of  the  Constitution  Intended 
■tltat  eaeh  department  should  keep  within  ft* 
appointed  sphere  of  publio  action,  it  was 
tterar  contemplated  tba,t  the  authority  of 
-the  Senete  to  admit  to  a  seat  in  It*  body  one 
who  liad  been  duly  elected  as  a  Senator,  or 
it*  power  to  expel  him  after  l>elng  admitted, 
«hoDld,  in  any  d^ree,  limit  or  reitrict  the 
«Bthorlty  of  CoogTM*  to  enaet  nidi  stAtutea, 
not  fortddden  by  the  Constitution,  a*  the 
fublio  interests  required  for  carrying  into 
«ffeet  the  powers  granted  to  it.  In  order 
to  promote  the  sfficien<7  of  the  public  serr- 
Ice  and  enforce  integrity  in  tite  conduct 
■of  such  public  aSaire  as  are  oommitted  to 
the  several  department*,  Congress,  having 
*  choice  of  means,  may  preaeribe  auoh  regu- 
lation* to  those  end*  aa  its  wisdom  may  sug- 
gest, if  th^  be  not  forbidden  by  the  funda- 
mental law.  It  pOBsesses  the  entire  l^s- 
lative  antbority  of  the  United  States.  By 
^he  provision  in  the  Constitution  that  "all 
legialative  powers  herein  granted  shall  be 
vested  in  a  Congress  of  the  United  State*," 
it  i*  meant  that  Congress — keeping  within 
the  limits  of  ite  powers  and  obsBrring  the 
restrictions  imposed  by  the  Constitution — 
may,  in  its  diacretlon,  enact  any  statute 
appropriate  to  acoompliBh  tiie  objects  for 
irtiich  the  national  government  was  estab- 
lished. A  statute  lilee  the  one  Ivefore  us 
liu  direct  relation  to  those  object*,  and 
can  be  executed  without  in  any  degree  im- 
pinging upon  the  rightful  authori^  of  the 
■  or  interfering  witli 


the  discharge  of  the  leglUmata  dnUes  of 
a  Senator.  The  proper  discharge  of  those 
duties  does  not  require  a  Senator  to  appear 
before  an  executive  department  In  order  to 
enforce  his  particular  views,  or  the  views 
of  others,  in  respect  of  matters  committed 
to  tiiat  departoient  for  determination.  He 
may  often  do  so  without  Impropriety, 
and,  so  far  as  exlsUng  law  is  concerned, 
may  do  so  wlienaver  be  chooses,  provided 
lie  neither  agrees  to  receive  nor  receives  com-  ^ 
pensation  for  such  servlcee.  CongreBS,  when  S 
passing  this  statute,  knew,  as,  indeedfiererT-  ? 
body  may  know,  that  executive  officers  are 
apt,  and  not  unnaturally,  to  attach  great, 
sometimes,  perhaps,  undue,  weight  to  the 
wishes  of  Senators  and  Representatives. 
Evidently  the  statute  has  for  its  main 
object  to  secure  the  integrity  of  executive 
artion  against  nndue  infiueuce  upon  the 
part  of  member*  of  that  branch  of  the 
government,  whose  favor  may  hare  much  to 
do  with  the  appointment  to,  or  retention  in, 
public  position  of  those  whose  official  ao- 
tion  it  is  sought  to  control  or  direet  TIw 
evil*  attending  audi  a  *itaation  are  appar- 
ent and  are  increased  when  those  eeeldng  to 
influence  executive  officers  are  spurred  to 
aetlon  by  hopee  of  pecuniary  reward.  There 
can  be  no  reason  why  the  government  may 
not,  by  legislation,  protect  each  department 
against  such  evils,  indeed,  gainst  every^ 
thing  from  whatever  source  it  proceeds, 
that  tends  or  may  tend  to  corruption  or  in- 
effltnancy  in  the  management  of  public 
affairs.  A  Senator  eannot  claim  Immunity 
from  legislation  directed  to  that  end,  simply 
because  be  I*  a  member  of  a  body  which  does 
not  owe  It*  ezisteuce  to  Congress,  and  with 
whose  ctmstitutjonal  functions  there  can  be 
no  interference.  If  that  which  is  enacted 
in  the  form  of  a  statute  Is  within  the  gen- 
eral sphere  of  legitimate  legislative,  a* 
distinguished  from  executive  and  'judidal, 
action,  and  not  forbidden  by  the  Constitu- 
tion, it  Is  the  supreme  law  of  the  land,— 
supreme  over  all  in  puhlle  stations  as  well 
as  over  all  the  people.  "No  man  in  this 
country,"  this  court  has  said,  "Is  so  high 
that  he  i*  above  the  law.  So  officer  of 
the  law  may  set  that  law  at  defiance  with 
impunity.  All  the  officers  of  the  govern- 
ment, from  the  highest  to  the  lowest,  are 
creatures  of  the  law,  and  are  bound  to  obey 
it."  United  Slate*  v.  Lm,  lOfi  U.  S.  IM, 
220,  Sr  L.  ed.  171,  181,  1  Sup.  Cf.  Rep.  240. 
Nothing  in  the  relations  existing  between 
a  Senator,  Representative,  or  Delegate  In 
Oongreas  and  the  publio  matters  with  which, 
under  the  Constitution,  they  are  reapective- 
ly  connected  from  time  to  time,  can  exempt 
them  from  the  rule  of  conduct  prescribed 
by  I  1782.  The  enforcement  of  that  rule 
will  not  impair  or  disturb  those  relations 
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or  cripple  tli«  powar  of  Benatora,  TUpro- 
V  HiitatiTW,  or  Del^atai  to  meet  all  rightful 

•  or  appropriate  demands  made  upon  them  as 
public  Mrvaivts. 

Alliuion  has  bean  made  to  Uiat  part  of  the 
Judgment  declaring  tbat  the  aocnied,  by  hta 
oonTiction,  "ia  rendered  forever  hereafter 
Incapable  of  holding  Kof  office  of  honor, 
ttiut,  or  profit  under  the  government  of 
the  United  Stataa."  That  judgment,  it  !■ 
argued,  in  Inconsistent  with  the  constitu- 
tional rights  of  a  Senator  to  hold  hla  plaeo 
tor  the  full  term  for  which  he  was  elected, 
and  operatee  of  ita  own  force  to  exclude  a 
convicted  Senator  from  the  Senate,  although 
that  bod^  .alone  haa  the  power  to  axpel 
ita  members.  Wa  answer  that  the  above 
words,  in  the  concluding  part  of  the  Judg- 
nant  of  conviction,  do  nothing  more  than 
declare  or  redta  what,  in  the  opinion  of  the 
trial  oourt,  ia  the  legal  elTeet  attending  or 
following  a  conTioUon  under  the  statute. 
The;  might  well  have  been  omitted  from  the 
JudgmeoL  Bj  Urn  own  force,  without  the 
aid  of  Budi  words  in  the  judgment,  the  atat- 
nte  malces  ona  convicted  under  it  incapable 
forever  thereafter  of  holding  anj  office  of 
honor,  trust,  or  profit  under  the  government 
of  the  United  States.  But  the  final  judg- 
ment of  oonvicUon  did  not  operate,  tpao 
facto,  to  vacate  the  aeat  of  the  convicted 
Senator,  nor  compel  the  Senate  to  expel  him 
or  to  regard  htm  as  axpdled  bj  force  alone 
of  the  judgment.  'Hie  seat  Into  which  be 
was  originally  inducted  as  a  Senator  from 
Kan  BBS  could  only  become  vacant  hf  his 
death,  or  b^  expiration  ol  his  term  of 
office,  or  by  soma  direet  action  on  the  part 
of  the  Senate  In  the  exercise  of  Ita  consti- 
tntional  powns.  This  must  be  so  for  the 
further  reason  that  the  declaration  in  | 
1782,  that  an^ne  convicted  under  its  pro- 
visions'shall  be  incapable  of  holding  anj 
offlea  of  honor,  trust,  or  profit  "under  the 
government  of  the  United  States,"  refers 
onlj  to  offioes  cresied  by,  or  existing  under 
the  direct  authorit;  of,  the  national  govern- 
ment, as  organised  under  the  Constitution, 
and  not  to  offices  the  appointments  to  which 
are  made  b;  the  states,  acting  separately, 
albeit  proceeding,  in  respect  cl  such  appoint- 
_  ments,  under  the  sanction  of  that  Instru- 
r-  ment.     While  the  6enat«,   as   a  branch    of 

•  the  legielaUve  department,  *  owes  its  exist- 
ence to  the  Constitution,  and  participates  in 
passing  laws  that  concern  the  entire  coun- 
try, its  members  are  chosen  by  state  legis- 
latures, and  cannot  properly  be  said  to  hold 
their  places  "under  the  government  of  the 
United  States." 

We  are  of  opinion  that  |  1782  does  not, 
by  ita  necessary  operation,  impinge  upon 
tie  authority  or  powers  of  the  Senate  of  the 
United  States,  nor  InUrfere  with  the  legit- 


imate  funotlons,    privileges,   or   rights   of 
Senators. 

2.  It  Is  next  eontended  that  the  indict- 
ment does  not  present  the  case  of  a  proceed- 
ing, matter,  or  thing  in  which,  within  tSe 
meaning  of  the  statute  the  United  St^ites 
was  a  parly  or  interested,  nor  adequately 
state  the  facts  constituting  the  oO'eose. 
These  objections  are,  we  think,  without 
merit.  Our  reading  of  the  statute  and  the 
indictment  leads  to  the  opposite  conclusion. 

The  statute  makes  it  an  ofl'ense  for  a  Sen- 
ator, after  his  election,  and  during  his  con- 
tinuance in  office,  to  receive  or  agree  to 
receive  compensation,  in  any  form,  from  any 
person,  in  relation  to  a  proceeding,  matter, 
or  thing  before  a  department,  in  which  tha 
United  States  Is  a  party,  or  directly  or  in- 
directly interested.  The  scope  of  the  stat- 
ute is,  in  our  judgment,  most  manifest, 
and  the  nature  of  the  offense  denounced  can- 
not well  be  made  clearer  than  it  has  been 
made  hj  the  words  used  to  express  tha 
I^slatire  intent.  The  business  in  respect  - 
of  which  the  accused  is  charged  to  have  both 
agreed  to  reoeiva,  and  to  have  received,  com- 
pensation, was  plainly  a  proceeding  or 
matter  in  which  the  United  States  was  in- 
tarastad.  That  such  proceeding  or  matter 
involved  the  pecuniary  interests  of  the  de- 
fendant's client  is  not  denied.  That  it  also 
Involved  the  use  of  the  property  as  well  as 
postal  fBdlities  furnished  by  the  United 
States  for  carrying  and  transporting  mail 
matter  must  also  be  admitted.  What  the 
Postofflce  Deparbnant  aimed  to  do  in  the 
execution  of  the  acts  of  Congress  and  tha 
regulations  established  under  those  acts  was 
to  protect  the  malls  of  the  United  States 
from  being  used,  in  violation  of  law,  to  pro- 
mote schemes  for  obtaining  money  and  prop- 
erty by  means  of  false  and  fraudulent  pre- 
tenses, representations,  and  promises.  Thati* 
•statute  haa  its  sanction  in  the  power  of  the  ? 
United  States,  by  l^slation,  to  designate 
what  may  be  carried  in  the  mails  and  what 
must  be  excluded  therefrom;  such  designa- 
tion and  exclusion  to  be,  however,  consistent 
with  the  rights  of  the  people  as  reserved  by 
the  Constitution.  Ea  parte  Jackson,  DO  U. 
S.  727,  732,  24  L.  ad.  S7T,  870  j  Re  Bapi«r, 
143  U.  a  110,  36  L.  ed.  S3,  12  Sup.  Ct  Rep. 
374;  ^merioan  School  of  Magnetic  Staling 
V.  iloArvMtUy,  1S7  U.  S.  94,  47  L.  ed.  BO, 
23  Sup.  Ct.  Kep.  33;  Pahlie  Clearing  Hota* 
V.  Coyne,  194  U.  S.  498.  603,  47  L.  ed.  1093, 
1086,  24  Sup.  Ct  Rep.  789.  In  the  proceed- 
ing, matter,  and  thing  before  the  depart- 
ment, with  whioh  the  defendant  was  con- 
nected as  an  attom^  for  a  corporation  im- 
mediately concerned  in  the  result,  the  Post- 
master Oenaral  represented  the  United 
States,  and.  in  the  discharge  of  his  official 
duties,  sought  to  anforoe  a  law  of  the  United 
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BUtM.  Tli«  United  Btetw  wu  the  real 
party  in  interest  on  one  aide,  while  the 
Blalto  Company  was  th«  re«l  putf  in  in- 
tareet  on  the  other  tide.  If  the  Post- 
siMter  General  did  not  represent  the  United 
Statea,  whom  did  he  reprcMntl  The 
word  "iDtereated"  baa  different  meaningB, 
aa  can  be  readily  ascertained  bj  examining 
books  and  the  adjudged  cues.  4  Worda  & 
Phrases  Judicially  DeSned,  SSBS;  Stroud'i 
Judicial  Dictionary,  39S.  But  its  meaning 
liere  is  to  be  aicertained  by  oonalderlng  the 
•ubject-matter  of  the  statute  in  which  the 
word  appears.  And  it  is,  we  think,  a  mis- 
take to  say  that  the  United  SUtea  was  not 
interested,  directly  or  Indirectly,  in  pro- 
t«ating  its  property,  that  ia,  ita  malls  aod 
postal  fftdlitiea,  against  Improper  and  il- 
legal use,  and  in  the  enforcement,  through 
the  agency  of  one  of  ita  departments,  of  a 
statute  regulating  such  use.  It  would  give 
too  narrow  an  interpretation  xo  the  statute 
to  bold  that  tlie  United  SUtee  waa  not  in- 
terested, directly  or  indirectly,  in  a  pro- 
ceeding in  the  department  haring  such  ob- 
jects in  view.  It  is  true  the  buainesa  be- 
fore the  Pofitoffice  Department  in  which  the 
Itialto  Company  waa  eoneemed  did  not  as- 
sume the  form  of  a  suit  In  which  there 
were  parties  according  to  the  technical  rules 
of  pleading.  But  It  waa,  nerarthelesa,  in  a 
mbstaDtIa]  sense,  a  proceeding,  matter,  or 
tUng  before  an   exemUre   deparbnant,  in 

„  which  both  the  United  States  and  the  RIalto 

^Company  ware  interested. 

■  *It  is  said  that,  wlUiln  the  meaning  of 
the  statuta,  tht  United  SteUa  is  not  inter- 
ested in  any  proceeding  or  matter  pending 
before  an  eneoutire  department,  unless  it 
has  a  direct  moneyed  or  pecuniary  intsr- 
set  In  the  result.  Under  this  view.  Sena- 
tors, Representatives,  and  Delegate  in  Con- 
gress who  are  members  of  the  bar  may 
regularly  practise  their  profnslon  for  oom- 
pensstion  before  the  ezeontlTe  departmente 
In  proceedings  which,  if  not  directly  Involv- 
ing  the  pecuniary  interest  of  the  United 
States,  yet  involve  snbitantlal  pecuniary  in- 
terests for  their  clients  as  well  as  the  en- 
forcement of  the  laws  of  the  United  States, 
enacted  tor  the  protection  of  the  rights  of 
the  pnblio.  Such  a  view  rests  upon  an  in- 
tsrpretatJon  of  the  statute  which  Is  wholly 
inadmissible.  In  our  <q)lnian,  |  1782  ex- 
cludes the  po«eit»lity  of  sneh  a  eandition 
of  things,  and  makes  it  illegal  tor  Banaters, 
Bepresentativee,  or  Delegates  te  reeeive, 
•r  agrs*  to  naeiTe,  compensation  for  such 
Mrriees.  We  may  add  that  the  judgment  in 
Burton  t.  U»Uod  Btttai,  IflB  U.  S.  KB3,  4S 
Ik  ed.  482,  B8  Bup.  Ct.  Bep.  S4»,  proeeeded 
upon  the  ground  that  the  esse  then  made — 
and  the   [wessnt  oase,  as  to  ths  (aeta.  Is 


much  stronger  against  the  defendant— wsa 
embraced  by  the  statute. 

It  it  equally  true  that  the  accused  was 
informed  with  reasonable  certain^  by  the 
indictment  of  the  nature  and  cause  of  the 
accusation  against  him, — the  two  counts 
hereinbefore  given  at  large,  and  upon  which 
sentanees  were  pronounced,  being  as  full 
as  any  of  the  others.  The  averments  of  the 
indic^ent  were  sufficient  to  enable  the  de- 
fendant to  prepare  his  defssse,  and,  in  the 
event  of  acquittal  or  conviction,  the  judg- 
ment could  have  been  pleaded  In  bar  of  a 
second  prosecution  for  the  same  offense. 
The  accused  was  not  entitled  to  more,  nor 
oould  he  demand  that  all  ths  special  or  par- 
ticular means  employed  In  the  commission 
of  the  offmse  should  be  more  fully  set  out 
in  the  Indietment.  The  words  of  the  Indict- 
ment directly,  and  without  ambiguity,  dls- 
olossd  all  tlie  elements  essential  to  the  com- 
mission of  the  ofTemse  diarged,  and,  there- 
fore, within  the  meaning  of  the  Constitution, 
and  according  to  the  rules  of  pleading,  the^ 
defendant  was  Informed  of  the  nature  and  >• 
cause  of  the'acensation  against  him.  Unit-? 
td  BtatM  T.  SimmoM,  SO  U.  S.  381,  362, '24 
L.  ed.  8S0;  Untied  Statet  v.  Oartt,  lOfi  U.  S. 
eil,  Se  L.  ed.  1139i  BUtM  v.  United  Btatea, 
193  U.  S.  808,  31S,  38  L.  ed.  726,  727,  14 
Sup.  Ct  Sep.  924. 

3.  It  Is  insisted,  however,  that  the  oourt 
below  erred  In  not  directing  the  jury  to  ao- 
qtiit  the  defendant;  In  other  words,  that  the 
evidence  in  support  of  Uie  Indictment  was  so 
meager  that  the  Jury  oould  not  properly 
have  found  him  guilty  of  any  offense.  We 
cannot  assent  to  this  vlsw.  There  was,  be- 
yond question,  sridence  tending  to  establish 
on  one  side  the  defendant's  guilt  of  the 
charges  preferred  against  him;  on  the  other 
side,  his  Innocenoe  of  those  ohargea.  It 
will  serve  no  useful  purpose  to  set  out  all 
the  testimony.  It  Is  sufficient  to  say  that 
the  whole  evidence  has  been  subjected  to 
the  most  carelul  scrutiny,  and  our  eon- 
dnslon  is  that  the  trial  oourt  was  not  au- 
thorized to  take  the  case  from  the  jury  and 
direct  a  verdict  of  not  guilty.  That  course 
could  not  have  been  pursued  consistently 
with  the  prineiplss  that  underlie  the  system 
of  trial  by  jury.  The  ease  was  pre-eminent- 
ly one  for  the  determination  of  a  jury. 
It  was  for  the  jury  to  pass  upon  tiie 
facta;  and,  as  there  was  suCBcient  evi- 
dence to  go  to  the  jury,  this  court  will 
not  weigh  the  facta,  and  deteimlne  the 
guilt  or  Innocence  of  the  accused  by  the 
mere  preponderance  of  evidence,  but  will 
Itmii  its  decision  to  questions  of  law.  In 
Its  charge  to  the  Jury  the  circuit  court  held 
the  scales  of  justice  in  even  balance,  saying 
all  that  was  necessary  to  guard  ths  righU 
of   the   accused.    Nothing   seems   to    have 
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been  omittad  Uiat  ongdt  to  h&Ts  been  wid 
nor  anything  laid  that  was  not  entirely  ap- 
propriat*.  Upon  Oie  gsneral  question  of 
guilt  or  innocence,  and  as  to  tha  rules  by 
which  the  jury  should  be  guided  in  their 
consideration  of  the  case,  the  circuit  court, 
in  Eubstance,  said  that  the  indictment  waa 
not  evidence  in  any  senses  but  only  an  accu- 
sation IV  hi  eh  it  was  incuinbeDt  upon  the 
government  to  euetun  by  proof  establishing 
guilt  beyond  a  reasonable  doubt;  that  the 
presumption  ot  law  waa  that  he  was  inno- 
oent  of  the  accusation  as  a  whole  and  as  to 
every  material  element  of  it,  and  that  luch 
K  preaumption  abided  with  him  from  the  be- 
!* ginning  to  tfae  end  ol'tbe  trial,  and  re- 
quired, at  the  hands  of  the  jury,  an  a«- 
quittal,  unless  a  careful,  intelligent,  fair 
oonaideration  of  the  whole  evidence,  attend- 
•d  by  the  preaumption  of  innooenee,  pro- 
duced in  tha  mind,  beyond  a  reasonable 
doubt,  the  conviction  that  the  defendant  was 
guilty;  and  that  they,  the  jury,  were  the 
sole  judges  of  the  credibility  of  the  wit- 
nesses and  of  the  weight  to  be  attached  to 
their  testimony. 

The  circuit  court  waa  equally  direct  and 
impartial  in  what  it  said  in  relation  to  the 
particular  issues  of  fact  raised  by  the  in- 
dictment and  evidence.  After  explaining 
the  nature  of  the  proceeding  before  the  Post- 
office  Department,  in  respect  of  which,  the 
indictment  alleged,  the  defendant  acted  aa 
counsel  for  the  Bjalto  Company,  for  com- 
pensation received  and  to  he  received,  and 
after  referring,  with  some  fuHueaa,  to  the 
specific  charges  in  the  several  counts,  tha 
oourt  called  attention  to  the  questions  that 
were  oommou  to  all  the  counts.  It  said 
to  the  jury:  "Waa  the  defendant  a  Sena- 
tor of  the  United  States  for  the  state  of 
Kansas  during  the  times  covered  by  the 
transactions  under  investigation!  It  is  ad- 
mitted that  he  was,  and  therefore  you  will 
have  no  dilEculty  in  determining  that.  Was 
the  Rial  to  Grain  &  Securities  Company 
existing  corporation  carrying  on  business 
of  the  character  described  during  the  times 
covered  by  the  transactions  under  invea- 
tigatlonl  There  was  proof  that  it 
and  no  proof  to  the  contrary,  so  you  will 
have  no  difficulty  with  that.  Was  a  pro- 
ceeding pending  before  the  Fostoffice  Depart- 
ment from  November  ISth,  1902,  to  March 
2eth,  1003,  to  determine  whether  or  not  a 
fraud  order  should  be  issued  against  that 
company  1  If  the  evidence  shows  that  the 
officers  of  the  Fostoffice  Department,  at  the 
inatanee  of  private  individuals  or  other- 
wiae,  had,  before  that  time,  set  on  foot  an 
inquiry  to  determine  whether  or  not  satis- 
factory evidence  existed  that  the  Rialto 
Grain  &  Securities  Company  was  engaged 
in  conducting  a  scheme  or  device  for  ob- 


taining money  through  the  mails  by  means 
of  false  01  fraudulent  pretenses,  represen- 
tations, or  promises,  as  charged  In  the  ia-  ^ 
dictment;  and  if  the  evidence  further  shows  •- 
that  that  inquiry  had>not  been  concluded,* 
and  was,  during  the  period  named,  In  the 
charge  of  any  of  the  officers  of  the  Post- 
office  Department  then  charged  with  the 
performance  of  any  duty  in  respect  of  such 
inquiry, — then  I  charge  you  that  there  waa 
such  a  pending  proceeding  before  the  Poet- 
office  Department,  as  described  in  the  indict- 
ment, and  is  referred  to  in  the  statutes  be- 
fore mentioned;  and  also  tbat  it  was  a  pro- 
ceeding in  which  the  United  States  was  botb 
directly  and  indirectly  interested." 

It  then  called  the  attention  of  the  Jury 
to  the  particular  counts  charging  the  defend- 
ant with  having  agreed  with  the  Bialt» 
Company  to  receive  a  stated  compensation 
for  services  to  be  rendered  in  the  proceeding 
before  named.  Touching  those  counts,  the 
court  said:  "Did  he  make  such  aa  agree- 
ment! That  he  made  an  agreement  ot 
>  character  to  act  as  counsel  lor  tbat 
company  for  a  stated  compensation  is  eon- 
ceded.  The  real  question  is  whether  that 
agreement  included,  among  other  matters  in 
relation  to  which  he  was  to  eerve  th« 
oompany,  the  proceeding  In  the  Postoffic* 
Department  before  named.  Upon  that  quee- 
tton  the  evidence  is  conSicting,  and  it  ia 
your  duty  to  weigh  the  evidence  and  de- 
termine tiie  truth.  If,  among  other  things, 
it  was  intended  by  the  defendant  and  the 
Rialto  Grain  A:  Securities  Company  in  mak- 
ing the  agreement  that  he  would,  in  part 
consideration  for  the  compensation  he  was 
to  receive,  appear  as  agent  or  attorney  ol 
such  company  before  the  Fostoffice  Depart- 
ment,  or  any  of  its  officers  charged  with  any 
duty  or  having  any  authority  over  aucli 
fraud  order  proceeding,  for  the  purpose 
or  with  the  intent  of  inQuencing  or  obtain- 
ing action  on  their  port  favorable  to  anch 
company  in  said  proceeding,  whether  by  way 
of  stopping  the  investigation  or  ultimately 
preventing  the  issuance  of  a  fraud  order,— 
then  I  charge  you  that  the  agreement  of 
the  defendant  was  violative  of  the  statute; 
otherwise  it  was  not.  Tbe  offense  pr» 
scribed  in  the  statute  consists  in  the  agree- 
ment to  receive  compensation  for  the  ren- 
dition of  euch  services.  The  mere  agreo- 
ment  to  render  the  services  is  not  an  offensch  ^ 
It  is  the  agreement  to  receive  compensation  t> 
for  the  rendering  ot  them'wbieh  ooustitutea* 
the  offense.  It  should  b«  carefully  observed 
that  the  actual  rendition  of  services  is  not 
a  necessary  element  of  this  offense.  The 
offense  is  complete  and  the  defendant's  guilt 
is  established  if  the  evidence  shows  that  ht 
made  ao  agreement  to  render  such  servtow 
for  Mmpenaation." 
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Coming  then  to  tha  qnwtloiu  referritig 
exclusively  to  tha  counts  charging  defendant 
with  having  received  from  tb«  Eiftlto  Com- 
pany compensation  for  Bervic«s  rendered  by 
him  to  it,  the  court  aaid  to  the  juryi  "Did 
he  render  any  servioa  for  the  Bialto  Grain 
■k  Securities  Company  before  t^  PostolSce 
Department  in  the  proceeding  named  t  On 
-that  question  I  charge  you  that  if  be  ap- 
peared as  agent  or  attorney  ot  such  company 
before  the  Poetoffice  Department,  or  any  of 
its  officers  charged  with  any  duty  or  hav- 
ing any  authority  over  such  fraud  order 
proceeding,  for  the  puipoee  or  with  the  lu- 
"tent  of  influencing  or  obtaining  action  on 
-their  part  favorable  to  auch  company  in  said 
proceeding,  and  did  then,  by  any  statement 
«r  representation  respecting  the  bnsinsu  in 
-which  that  company  was  engaged,  or  tlie 
manner  in  which  it  was  conducting  such 
fiuainess,  endeavor  to  obtain  any  action 
favorable  to  auch  company  on  the  part  of 
the  FostoCBce  Departmrait,  or  any  of  its 
officers,  in  such  fraud  order  proceeding, 
-then  be  rendered  service  for  said  company 
within  the  meaning  of  the  statute.  And 
I  fnrtber  charge  yon  tliat  if  fas  appeared 
a*  agent  or  attorney  of  such  company  before 
-the  FostofBce  Department,  or  any  of  its 
ofBcers  cbarged  with  any  duty  or  having  any 
authority  over  such  fraud  order  proceeding, 
for  the  purpose  or  with  the  intent  of  in- 
fluencing them  in  respect  of  their  action  in 
■aid  proceeding,  and  did  then  arrange  with 
tlie  Department,  or  any  of  its  officers,  that 
a  bearing  should  be  had  in  respect  ot  such 
matter,  and  then  also  assured  the  Depart- 
ment, or  any  of  its  officers,  that  it  was  the 
purpose  ot  said  company  to  comply  strictly 
with  the  law,  and  then  also  arranged  that 
no  action  sbould  be  taken  against  said  com- 
pany in  said  proceeding  without  his  being 
^  first  notifled  thereof,  that  would  constitute 
Jj  services  within  the  meaning  of  the  statute. 
-•  Did  he,  at  SL  Louis,' Missouri,  on  the  2Stb 
day  of  March,  ig03,  receive  from  the  Rialto 
Grain  ft  Securities  Company  any  payment 
of  money  as  compensation  for  such  serv- 
icesl"  Here  the  court  gave  instructions, 
seven  in  number,  asked  by  the  defendant. 
They  were  not  objected  to  by  the  govern- 
ment and  need  not  be  set  out. 

4.  Another  point  made  by  defendant  is 
that  be  could  not  legally  be  Indicted  for 
two  separate  offenses,  one  for  agreeing  to 
receive  compensation  In  violation  of  the  stat- 
ute, and  the  other  tor  receiving  such  com- 
pensation. This  is  an  erroneous  interpre- 
tation ot  the  statute,  and  does  violence  to 
Its  words.  It  was  certainly  competent  for 
Congress  to  make  the  agreement  to  receive, 
«•  well  as  the  receiving  of,  tb«  forbidden 
oompensation,  separate,  distinct  <^enses. 
Hw  statute,  in  apt  words,  expresses  that 


thought  by  saying;  *Vo  Senator  .  .  , 
shall  receive  or  agree  to  receive  any  compen- 
sation whatever,  directly  or  indirectly,  for 
any  services  rendered  OT  to  be  rendered,"  etc. 
There  might  be  an  agreement  to  reeeiva 
oompensation  for  services  to  be  rendered 
without  any  compensation  ever  being  in 
tact  made,  and  yet  that  agreement  would  be 
covered  by  the  statute  as  an  offense.  Or, 
compensation  might  be  received  for  the  for- 
bidden services  without  any  previous  agree- 
ment, and  yet  the  statute  would  be  violated. 
In  this  ease,  the  subject-matter  of  the  sixth 
count,  which  charged  an  agreement  to  rs> 
ceive  C2,600,  was  mora  extensive  than  that 
charged  In  the  seventh  count,  which  al- 
lied the  receipt  of  fOOO.  But  Congras 
intended  to  place  lis  condemnation  upon 
each  distinct,  separate  part  of  every  trans- 
action coming  within  the  mischiefs  intended 
to  ha  reached  and  remedied.  Therefore  an 
agreement  to  receive  compensation  was  made 
an  offense.  So  the  receiving  of  compensa- 
tion is  TioUtlon  of  the  statute,  whether 
pursuant  to  a  previous  agreement  or  not, 
was  made  another  and  separate  offense. 
There  Is,  in  our  judgment,  no  escape  from 
this  interpretation  consistently  with  tha 
established  rule  that  tha  intention  of  tha 
l^slature  must  govern  in  the  interprets- ,, 
tion  of  a  statute.  "It  is  the  legislature,  not  ^ 
■the  oourt,  which  is  to  define  a  crime,  and? 
ordain  its  punishment."  Vnited  Btatet  t. 
Wiltbtrger,  5  Wheat.  70,  96,  6  L.  ed.  3T, 
42;  H.  Baekfield  <£  Co.  v.  United  States, 
1»T  n.  B.  442,  4S0,  40  L.  ed.  S2e,  829,  25 
Sup.  Ct.  Bep.  4SS. 

G.  The  defendant  invoices  the  protection 
of  that  clause  ot  the  Constitution  of  tha 
United  States  which  declares  that  no  per- 
son "shall  be  subject  for  the  some  offense  to 
be  twice  put  in  jeopardy  of  life  or  limb." 
The  question  arose  in  this  way : 

The  first  and  second  counts  of  the  In- 
dictment in  the  former  case  charged  that 
the  defendant,  in  violation  of  tha  statats, 
and  on  March  2Sth,  1903,  unlawfully,  know 
ingly,  wilfully,  and  corruptly  took,  accepted, 
and  received  IfiOO  "from  the  Rialto  Grain  ft 
Securities  Company,"  for  services  rendered 
in  its  behalt  in  a  matter  before  the  I*ost- 
ofice  Department  in  which  the  United  Statea 
was  interested.  Those  two  counts  differed 
only  as  to  the  Interest,  whether  direct  or 
indirect,  of  the  United  States  in  that  matter. 
The  third  count  In  the  former  Indictment 
charged  that  on  March  2eth,  1003,  the  de- 
fendant unlawfully,  knowingly,  wilfully,  and 
corruptly  took,  accepted,  and  received  |500 
'from  one  W.  D.  Mahaney"  (described  a*  «a 
oCScer  and  employee  of  the  Rialto  Com< 
pai^) ,  as  compensation  for  services  rendered 
by  defendant  to  that  company  In  a  matter 
before  the  Postoffioe  Departmmt  in  which 
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tli«  Unitad  StatM  wu  dirtctl;  fiitoreat«d. 
The  jniy  in  the  former  caae  convicted  the 
defendant  on  the  flret  and  second  counts 
end  acquitted  him  on  the  third  count;  in 
other  words,  ihej  found,  in  effect,  that  he 
reoeived  monc;  from  the  company,  but  not 
from  Mabaney.  Upon  writ  of  error  sued 
out  hj  defendant  this  court  reversed  the 
judgment  and  sent  the  case  back  with  di- 
rections for  a  new  trial.  Whether  that  re- 
versal, upon  defendant's  own  writ  of  error, 
had  the  effect,  within  the  principle  of  3Vono 
r.  Vnittd  Btattt  (recenUy  decided)   ISO  U. 

S.  521,  BO  Tj.  ed. .  26  Sup.  Ct.  Rep.  121. 

to  tnkp  from  him  the  benefit  of  M«  (icqiilltdi 
on  the  third  count  in  the  former  eoae,  we 
need  not  decide.  It  may  be  assumed,  for 
the  purposes  of  this  discussion,  that  it  did 

DOL 

The  defendant  pleaded  the  judgment  of 
acquittal  on  the  third  eount  in  the  former 
indictment  in  bar  of  this  prosecution 'as 
based  on  the  third  and  seventh  counts  in  the 
present  indictment  In  ite  answer  to  that 
plea  the  government  alleged  that,  while  the 
third  and  seventh  counts  of  the  present 
indictment  are  identical  in  I^^l  effect  with 
counts  one  and  two  of  the  former  indict- 
ment, "the  offense  charged  against  the  de- 
fendant in  said  counts  three  and  seven  of 
the  indictmeut  herein  is  not  identical  in 
l^al  effect  with  said  count  three  of  said 
original  indictment."  The  defendant,  as  we 
have  seen,  demurred  to  the  answer.  The  de- 
murrer having  been  overruled,  and  the  de- 
fendant declining  to  plead  further,  the  plea 
in  bar  was  overruled  and  denied. 

As  no  Issue  was  token  upon  the  answer, 
bf  replication,  tbe  question  presented  is 
whether,  upon  tne  face  of  the  record,  at 
matter  of  law  simply,  the  offense  charged 
In  the  third  and  seventh  counts  of  the  pres- 
ent indictment  is  tbe  same  as  that  charged 
in  the  third  eount  of  the  former  indictment. 
Tliis  question  must  be  answered  In  the  nega- 
tive, unless  the  dmrge,  in  the  present  indict- 
ment, that  tbe  money  in  question  was  re- 
ceived by  the  defendant  "from  the  Rialto 
Grain  ft  Securities  Company,"  is  ths  same, 
in  law,  as  the  charge,  in  the  former  indict- 
ment, that  he  received  it  "from  one  W.  D. 
Mahaney,"  mentioned  as  an  officer  and  em- 
ployee of  tbe  Kialto  Grain  ft  Securities  Com- 
pany. We  could  not  so  hold,  for  the  rea- 
son that  the  two  charges  do  not  necessarily 
import,  in  law,  Uie  same  thing.  The  only 
support  for  the  contrary  view  is  found  in 
tbe  words,  added  after  Mahaney's  name, 
deecribing  him  to  be  an  officer  and  em- 
ployee of  the  Bialto  Company.  But  those 
words  are  to  be  taken  only  as  descriptive 
of  the  person,  or  as  identifying  the  person 
from  whom,  it  was  charged,  the  defendant, 
in   fact,   received   the   money.     It   was   not 


alleged  in  the  former  indictment  that  Ma- 
haney paid  the  money  to  the  defendant  in 
behalf  of,  or  by  direction  of,  the  company. 
This  distinction  was  manifestly  in  the  mtnd 
of  the  jury  in  the  former  case;  for,  while 
they  found  the  defendant  guilty  ot  having 
received  forbidden  compensation  from  the 
company,  they  found  him  not  guilty  of  hav-  ^ 
ing  received  such  compensation  from  Ma-  n 
haney.*  Tbe  defendant  may  have  received* 
such  compensation  from  Mahaney,  but  it 
may  not  have  been  paid  by  direction  of  tlie 
company.  So,  in  a  legal  sense,  it  may  have 
been  received  from  the  company,  although 
paid  by  the  hands  of  Mahaney.  It  caonot 
be  held  otherwise,  as  matter  of  law,  upon 
the  face  of  the  two  indictments,  apart  from 
any  evidence.  And  there  was  no  evidence 
in  support  of  the  plea  or  in  refutation  of 
the  answer.  The  defendant  simply  demurred 
to  the  answer,  thereby  admitting  its 
averments  of  fsct;  and,  without  a  replica- 
tion, and  without  any  evidence,  rested  his 
defense  of  former  jeopardy  upon  the  face 
of  the  two  indictments.  As  tbe  effect  of  the 
reversal  of  the  judgment  In  the  former  case 
was  to  set  aside  the  judgment  of  convic- 
tion on  the  first  and  second  counts  of  the 
original  indictment,  tlie  way  was  opened  for 
another  trial  on  those  counts.  But  the 
government  elected  not  to  proceed  under 
that  indictment,  but  to  have  a  new  one  em- 
bodying tbe  same  charge  as  to  the  $S()0  that 
was  made  in  the  former  case.  Its  right  to 
adopt  that  course  cannot  be  questioned.  In 
our  judgment,  the  defendant  cannot  plead 
his  acquittal  upon  the  charge  of  having  re- 
ceived forbidden  compensation  from  ifo- 
han«i/  in  bar  of  a  prosecution  upon  the 
charge  of  having  received  such  compensation 
from  the  oompany.  A  pica  of  atitrefoit 
ao^wil  must  be  upon  a  prosecution  for  the 
same  identical  offense.  4  Bl.  Com.  33S. 
It  must  appear  that  the  offense  charged, 
using  the  words  of  Chief  Justice  Shaw,  "was 
the  same  in  law  and  in  fact.  The  plea  will 
be  vicious  If  the  offenses  charged  in  the  two 
indictments  be  perfectly  distinct  in  point 
of  law,  however  nearly  they  may  be  con- 
nected in  fact."  Com.  v.  Koby,  12  Pick. 
502.  Looking,  as  we  must,  only  at  the  face 
of  the  original  and  the  present  indictments, 
the  two  charges  must  be  regardea  as  sepa- 
rate and  distinct.  The  plea  of  former  jeop- 
ardy In  this  case  presents  a  technical  de- 
fense, and  cannot  be  allowed  for  the  reason 
that  the  offense  of  which  the  defendant  wsa 
heretofore  acquitted  does  not  plainly  appear, 
as  matter  of  law,  upon  the  face  of  the  re-  ^ 
cord,  to  be  identical  with  the  one  of  which  ■ 
he  has  been  convicted  in  this  case.  *If,  at* 
the  trial  below,  under  the  present  indict- 
ment, proof  bad  been  made  that  the  tSOO 
was  paid  by  Mahaney,  and  that  he  was 
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UB  officer  aacl  amployM  of  the  RiaJto  Com- 
pBSf, — if  the  proof  bad  gone  no  farther, — 
tb«  ivrj  would  not  baTQ  been  authorized 
to  find  that  the  mon^  wa*  received  front 
the  oompanjf;  whereas,  the  Baiiie  proof 
would  have  sustained  the  charge  in  the 
tiiird  count  of  the  original  indictment. 
This  ahowB  that  the  two  charges  were  not 
idsntieal,  in  law,  and  that  the  wma  evidence 
would  not  have  sustained  each.  It  li  well 
•ettled  that  "the  jeopardy  is  not  the  aame 
when  Uie  nro  indictments  are  so  diverse  aa 
to  preclude  the  same  evidence  from  suitalQ- 
Ing  both."  1  Bishop,  Crim.  Law,  i  1051 ; 
Wtltofi  V.  State,  24  Conn.  G7,  83,  04.  For 
these  reasons  we  bold  that  the  court  below 
properlj  sustained  the  answer  to  Qie  plea, 
and,  the  defendant  not  pleading  further,  the 
plea   in  bar  was  properly  overruled   and 

6.  An  important  point  remains  to  be  con- 
aldered.  It  relatea  to  the  jurisdiction  of 
the  court  below  to  by  the  defendant  for  the 
crime  alleged. 

The  Constitution  requires  that  the  trial 
of  all  crimes  against  the  United  State* 
shall  be  held  in  the  eUte  and  the  district 
where  such  orimel  ehall  have  been  com- 
mitted. Const,  art.  3,  |  2,  Otb  Amendment. 
The  oont«ntioD  of  the  accused  is  that,  in  no 
view  of  the  evidence  can  he  be  said  to  have 
committed  any  offense  in  the  state  of  Mis- 
souri }  consequently,  the  Federal  court, 
holden  at  St.  Louis,  was  without  jurisdic- 
tion, under  the  Constitution,  to  try  him. 
The  contention  of  the  govemmeot  is  that 
the  allied  offense  was  committed  at 
bt.  Louis,  and  that  it  was  proper  to  try  the 
defendant   in   the   district   embradng   that 

The  circuit  court  thus  instructed  Uie 
Juryi  "If  there  was  an  agreement  on  the 
part  of  tbe  defendant  to  receive  compensa- 
tion for  services  to  be  rendered  b;  him  in 
such  a  fraud  order  proceeding,  was  the 
agreement  made  within  the  jurisdiction  of 
this  court!  In  other  words,  was  it  made  in 
^  St.  Louia,  Missouri!  Upon  this  question  1 
K  charge  you  that  if  such  an  agreement  was 
•  negotiated  or  tentatively  effected  at  some 
Other  place,  but  with  the  understanding  on 
the  part  of  the  defendant  that  it  should  be 
communicated  to  the  Rialto  Grain  &  Se- 
curities Company  at  St.  Louis,  Missouri, 
to  be  there  accepted  or  ratified  by  that 
company  before  it  should  become  effective, 
and  if  thereafter,  in  pursuance  of  suoh  un- 
derstanding, the  proposed  or  tentative  agree- 
ment was  communicated  to  tbe  Rialto  Grain 
&  Securities  Company  at  St.  Louis,  Mis- 
souri, and  was  there  accepted  and  ratified 
by  that  company  without  any  ehange  in  its 
terms,  then  the  agreement  was  made  at  St. 
Louis,  Missouri,  and  within  the  Jurisdiction 


of  this  court.  Tbe  fact  that  the  defendant 
was  notified  of  such  aeeeptanee  or  ratifica- 
tion by  tel^ram  or  letter  sent  to  him  at 
Washington  would  not  alter  this  result, 
if  the  circumstances  under  which  the  n^o- 
tiations  were  hod  and  the  tentative  agree- 
ment was  made  were  such  that  it  ean 
be  reasonably  inferred  that  he  contemplated 
and  assented  to  notice  of  the  acoeptauce  of 
his  proposition  being  eommunieated  to  him 
tlirougb  that  medium." 

The  jury  found  that  the  allied  ^ree- 
ment  was  consummated,  that  Is,  completed, 
at  St.  Louis.  This  finding  was  clearly  jus- 
tified by  tbe  evidence.  There  was  proof 
that  on  the  ITtb  day  of  November,  1902, 
the  general  counsel  of  tbe  Rialto  Company — 
while  he  and  the  accused  were  in  Illinois, 
traveling  together  from  St.  Louis  to  Chica- 
go— explained  to  the  tatter  the  affairs  and 
condition  ol  the  company,  and  invited  tie 
defendant  to  become  counsel  with  him  for 
the  company;  that,  as  the  result  of  that 
conference  and  Envltstion,  tbe  defendant,  be- 
ing In  Illioois  at  the  time,  proposed  or 
offered  to  become  eudi  counsel  on  the  basis 
of  an  employment  for  not  less  than  five 
months  at  a  monthly  salary  of  (600;  that 
he  was  then  informed  that  only  the  company 
oould  conclude  an  arrangffinent  a*  to  wm- 
pensationj  that  he  contemplated,  at  the 
time,  that  his  offer  as  to  employment  and 
compensation  would  be  ■ubmitted  for  him 
to  Uie  company  at  St.  Louis;  that,  upon 
the  return  of  the  company's  counsel  to  St  ^ 
Louis,  on  tbe  morning  of  November  18th, « 
1002,  he  at  once  communicated  to  the'Rlal-  • 
to  Company  at  that  dty,  the  above  offer  or 
proposal  of  the  defendant;  that  tbe  com- 
pany promptly  accepted  the  offer,  of  whica 
fact  the  defendant  was  immediately  In- 
formed by  telegram  of  November  ISth,  1902, 
sent  from  St.  Louis,  and  addressed  to  him 
at  Washington,  by  the  repreaentative  of  the 
company;  that  such  aeceptanee  was  con- 
firmed by  a  letter  written  and  duly  mailed 
at  St.  Louis  on  tbe  same  day,  In  which 
letter  counsel,  speaking  for  the  company, 
said:  "I  hope  you  received  my  message  to 
the  effect  that  this  company  afcepts  your 
terms  to  act  as  counsel  at  a  salary  of  $500 
per  month,  and  service  to  b^n  immedinte- 
ly,  that  is,  of  this  date,  November  IS,  1902;" 
that  under  date  of  November  20tb,  1902, 
by  letter  addressed  to  the  Rtalto  counsel 
at  St.  Louis,  the  defendant  acknowledged 
receipt  by  due  course  of  mall  of  the  above 
letter  of  November  18th,  and  stated  that  he 
bad  called  that  morning  at  the  Department, 
on  behalf  of  the  company,  and  had  found 
that  two  complaints  bad  been  Aled  there 
against  it,  which  had  been  sent  out  on  No- 
vember Tth  for  investigation;  that  the  letter 
last  referred  to  thus  concluded;     "I  bav* 
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•rrauged  wIUi  tlM  Department  to  be  ad- 
Tieed  In  Cftse  vxy  compUinta  are  made 
■gainst  yonr  oompany,  ind  have  arranged 
for  a  bearing  if  any  bearing  should  become 
neoeeearj.  I  have  assured  the  Department 
that  It  ia  the  purpose  of  jour  company  to 
eomplj  strictly  nitb  the  law,  and  that  it  ii 
jwu  desire  to  remain  at  all  times  in  perfect 
barmony  with  the  Department.  No  action 
of  any  kind  will  be  taken  against  you  with- 
out my  first  being  notified,  and  eveiy  op- 
portunity for  a  full  eiplanation  or  hearing 
will  be  had.  In  return,  If  agroeable,  you 
may  make  remittance  for  my  first  month's 
pay." 

The  evidenca  further  tended  to  show  that 
during  the  Ats  montha  following  the  ac- 
ceptance of  his  ofTer  at  St.  Louts,  the  de- 
fendant acted  as  oouniel  for  the  Rialto  Com- 
pany before  the  Postoffice  Department  when 
requested  or  when  it  was  neceasaiy,  and  re- 
eeived  from  the  company  a  salary  of  (SOO 
^  p«r  month  for  his  servioea  to  It, — the  salary 
^  for  each  of  the  first  four  months  being  paid 
■  b;  the  aompany**  ebeclc,  drawn  at'St.  Louis 
upon  a  St.  Louis  bask,  and  made  payable 
to  the  defendant's  order,  which  check  was 
sent  from  BL  Louis  to  the  defendant  at 
Washington.  The  last  month's  salary  of 
$G00  was  paid  in  cash  to  defendant  at  St. 
Louis,  in  the  company's  office,  on  March 
Keth,  1903,  on  which  date,  with  his  own 
eonsent  he  was  discharged  as  the  company's 
attorney,  his  eervlces  being  no  longer  re- 
quired. The  eridence  also  tended  to  show 
that  during  the  whole  period  of  the  defend- 
ant's employment  and  service  as  the  com- 
pany's attorney  he  relied  or  counted  upon 
the  acceptance  of  his  offer  on  the  ISth  day 
of  November,  IS02,  as  eTidendng  an  agree- 
ment then  concluded  between  him  and  the 
eompany  in  respect  of  compensation.  He 
received  the  letter  of  November  18th  by 
due  course  of  mail,  and  does  not  deny  hav- 
ing received  the  telegram  previously  sent  to 
him,  the  same  day,  on  the  same  subject. 
Nothing  was  said  or  done  by  him  during 
the  whole  period  of  his  service  as  the  com- 
pany's counsel  that  was  incouaiatent  with 
the  agreement  established  by  the  evidence. 
All  that  he  did,  said,  or  wrote  was  consist- 
ent with  the  idea  that  he  r^arded  the  ac- 
ceptance at  St.  Louis,  of  his  offer,  as  com- 
pleting the  agreement  between  him  and  the 
eompany.  From  the  time  of  such  acceptance 
he  wae  entitled,  so  far  as  the  agreement 
was  concerned,  to  demand,  and  be  ia  fact 
recdved,  the  stipulated  salary. 

In  view  of  the  evidence  and  of  all  the  dr- 
munstancea,  was  the  jury  warranted  In  find- 
ing that  the  alleged  agreement  was  con- 
eluded  at  &t.  Louis  T  Manifestly  so,  we 
think.  Although  this  Is  a  criminal  proae- 
•ation,  that  qnestion  must  be  determined  by 


the  principles  recognized  In  the  general  law 
of  oontracta  as  to  the  time  when  an  agrcft- 
ment  between  parties  takes  effect  and  be- 
comes binding  upon  themi.  It  is  to  be  taken 
as  settled  law,  both  In  this  country  and  ia 
England,  in  oases  of  contracts  between  par- 
ties distant  from  each  other,  but  eommoni- 
eatlng  In  modes  reeogniEed  in  commerdal 
business,  that,  when  an  offer  is  made  by  one 
person  to  another,  the  minds  of  the  partjes 
meet  and  a  contract  la  to  be  deemed  con-^ 
eluded,  when  the  ofi^er  ia  accepted  in  reaBon-  • 
able  time,  either  (^'telegram,  duly  sent  in* 
the  ordinary  way,  or  by  letter,  duly  posted 
to  the  proposer,  provided  either  be  done  !)•• 
fore  the  offer  is  withdrawn,  to  the  knowl- 
edge of,  or  upon  notice  to,  the  other 
party.  A  leading  authority  on  the  general 
Bubject  ia  TayUie  v.  MercKant^  F.  Int.  Co. 
S  How.  300,  399,  400,  13  L.  ed.  I8T,  100,  Ifll. 
It  appeared  in  that  ease  that  a  fire  insurane* 
eompany  made  an  offer  by  mail  to  insure 
property  upon  certain  terms.  The  offer  was 
accepted  in  a  letter  promptly  mailed  to  the 
proper  address  of  the  company.  The  in- 
quiry arose  aa  to  the  time  when  the  eon- 
tract  of  insurance  was  (o  be  deemed  con^ 
pleted.  This  court  held  that,  according  to 
the  settled  principles  of  law  governing  con- 
tracts entered  Into  by  correspondence  b^ 
tweeu  parties  distant  from  each  other,  the 
contract  became  complete  when  the  I«tt«r 
accepting  the  offered  terms  was  mailed,  the 
offer  not  haring  been  then  withdrawn.  The 
court  said:  "We  are  of  opinion  that  an  offer 
under  the  circumstances  stated,  prescribing 
the  terms  of  insurance.  Is  intended,  sind  ia 
to  be  deemed,  a  valid  undertaking  on  the 
part  of  the  company,  that  they  will  bo 
bound,  according  to  the  terms  tendered,  it 
an  answer  is  transmitted  in  due  course  of 
mail,  accepting  them;  and  that  it  cannot 
be  withdrawn,  unless  the  withdrawal 
reachea  the  party  to  whom  it  is  addressed 
before  his  letter  of  reply  announcing  the  a» 
ceptance  has  been  transmitted." 

In  Patrick  v.  Bov>man,  149  U.  S.  411,  424, 
37  L.  ed.  780,  704,  13  Sup.  Ct.  Rep.  811, 
866,  the  court,  referring  to  the  Tayloe  Com, 
again  held  that  when  aa  offer  ia  made  and 
accepted  by  the  posting  of  a  letter  of  sie- 
ceptance,  the  contract  is  complete  accord- 
ing to  the  terms  of  the  offer. 

Kent  says:  "In  creating  the  contract, 
the  n^otiation  may  be  conducted  by  letter, 
as  is  very  common  in  mercantile  transao- 
tions;  and  the  contract  is  complete  when 
the  answer  containing  the  acceptance  of  a 
distinct  proposition  is  despatched  by  mail 
or  otherwise,  provided  It  be  done  with  due 
diligence,  after  the  receipt  of  the  letter  con- 
taining the  proposal,  ana  before  any  inti- 
mation is  received  that  the  offer  is  with- 
drawn.   Putting  the  answer  by  letter  in  tha 
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_  nail  oontkinbig  tha  uxepUiioc,  and  thm 
<e  pUoiiig  it  b^ond  tlie  eontrol  of  the  party, 
•  ktnUid  «■  a  ooiwtructiTe  notice  of  awept- 
anee.  An  offer  t^'  letter,  or  by  special 
agent,  la  an  anthwity  revocable  in  itaelf, 
but  not  b>  be  Teroked  without  notice  to  the 
par^  receiTing  it,  and  never  after  it  has 
been  executed  bj  an  acceptance.  There 
would  be  no  certainty  in  making  contracts 
through  the  medium  of  the  mail,  if  the 
rule  were  otherwise."    2  Eent>  Com.  477. 

The  authorities  to  the  same  effect  are  t«o 
numerous  to  be  cited,  but  we  refer  particu- 
larly to  Vaaaar  t.  Catup,  11  N.  Y.  441,  446; 
Uaotier  t.  Frith,  S  Wend.  103,  21  Am.  Dee. 
M2;  Adanu  t.  LmuImII,  1  Bam.  A  Aid.  681; 
Xe  /mjierial  Land  Co.  L.  B.  7  Oh.  687; 
Bou*eKold  Pirt  A  Qairnage  Aooi.  Iiu.  Go.  r. 
thvnt,  L.  R.  4  Excb.  Div.  21B;  Perrv  r. 
Mt.  Bop»  Iron  Oa.  16  R.  I.  380,  391,  2  Am. 
St.  Rap.  &02,  S  AU.  632;  Wheat  v.  Orou,  31 
Md.  103,  1  Am.  Eep.  28;  AveriU  t.  Sedga, 
12  Conn.  424;  Chile*  v.  SeUon,  7  Dana, 
2B1;  Wtuhbvm  -r.  flaJoher,  42  Wis.  162; 
Jfmnwota  Unaeed  Oil  Oa.  t.  Collier  White 
Itad  Oo.  4  Dill.  434,  Fed.  Gas.  No.  9,636; 
Maolay  t.  Eanvy,  S2  Am.  Bep.  40  note  and 
authorities  cited  (90  HI.  026) ;  Lwy  t.  Oa- 
ben,  4  Ga.  1,  13;  ^00*  v.  Coilbw,  9  Fort. 
(Ala.)  SOS,  612;  8  Bedf.  RaUways,  838, 
S39;  Pom.  Ooutr.  96;  1  Parsons,  Oontr.  9th 
ed.  483;  2  Parsons,  Contr.  267,  note;  Het- 
ealf,  Contr.  17;  Thompson,  Electricity,  H 
426-478;  BcoU  A  J.  Telegraphs,  |E  206  ef 
tq.;  Addison,  Contr.  16,  17.  Whether  the 
acceptance  by  the  Rialto  Company  of  the  de- 
fradant'B  offer  is  to  be  regarded  as  effective- 
ly made  by  the  telegram  duly  sent  to  him,  or 
only  when  tbe  letter  addressed  to  him  by 
the  Rialto  counsel  was  duly  mailed  at  St. 
Louis,  or  in  both  ways,  in  any  erent,  the 
acceptanea  promptly  and  adequately  oe- 
eurred  on  tbe  IStb  of  November,  1902,  at  St. 
Lonis,  on  which  day  and  at  which  place 
It  ia  to  be  deoned  that  the  minds  of  the 
parties  met,  the  agreement  becoming  com- 
plete the  moment  of  the  acceptance  of  de- 
fendant's offer,  without  the  neewsity  of 
formal  notice  to  the  company  that  Burton 
had  received  infamiation  of  its  acceptance 
of  bis  offer. 
m  But  this,  the  defendant  Insists,  is  not 
P  enough  to  show  that'tbe  alleged  offense  was 
eommitted  at  St.  Louis.  Counsel  would 
seem  to  contend  that  the  physical  absence 
of  the  accused  from  St.  Louis,  when  the 
offer  was  received  by  the  company  and  when 
tike  agreement  was  concluded, '  rendered  It 
impoasible  that  he  oould  Lave  committed  the 
alleged  offense  at  (hat  oity.  In  substance, 
tlie  contention  Is  that  an  Individual  could 
BO^  In  law  or  within  the  meaning  of  tbe 
ConstitutlDQ,  commit  a  crime  within  a  state 


in  which  be  Is  not  physically  present  at 
the  time  tbe  crime  Is  committed. 

Tbe  oonstitntional  requirement  it  that 
tbe  orime  shall  be  tried  in  tbe  state  and 
diab-Ict  where  committed;  not  necessarily 
in  the  state  or  district  where  the  psirty  com- 
mitting it  happened  to  be  at  ihe  time.  Thi» 
distinction  was  brought  out  and  recognized 
in  B«  Palltaer  (Poltuer  v.  Cnited  StalM) 
136  U.  B.  267,  265,  34  L.  ed.  6U,  617.  10 
Sup.  Ct.  Rep.  1034.  Palliaer  was  indicted 
in  the  district  oourt  of  the  United  States 
for  the  district  of  Connecticut  for  violating 
certain  statutes  relating  to  the  disposal  of 
poetage  stamps,  and  forbidding  postmasters 
not  only  to  dispose  of  postage  stamps  in  the 
payment  of  debts  or  in  the  purchase  of  eom- 
moditiee,  or  to  pledge  them,  but  also  to  sell 
or  dispose  of  them  except  for  cash.  1^ 
letter  written  and  mailed  at  New  York  and 
addressed  to  a  postmaster  in  Conneetieut, 
Pallieer  made  to  that  officer  an  offer  of  con- 
tract which  oould  not  have  been  accepted  by 
tbe  latter  without  violating  the  above  stat- 
utee.  This  court  held  that  the  offer  In 
Pallfser's  letter  was  a  tender  of  a  contract 
with  the  Intent  to  Induce  the  postmaster 
to  sell  postage  stamps  for  credit,  in  viola- 
tion of  his  duty,  and  that  the  ease,  there- 
fore, came  within  i  6451  of  the  Revised 
Statutes  (U.  S.  Comp.  SUt.  1901,  p.  3639), 
providing  that  "every  person  who  promises, 
offers,  or  gives,  or  causes  or  procures  to 
be  promised,  offered^  or  given,  any  monc^ 
or  other  thing  of  value,  or  makes  or  tenders 
any  oontrast,  undertaking,  obligation,  gra- 
tuify,  or  security  for  the  payment  of  money, 
or  for  the  delivery  or  conveyance  of  any- 
thing of  value  to  any  officer  of  the  United 
States,  .  .  .  with  intent  to  influenos 
him  to  commit  or  aid  in  committing,  or  to 
collude  In  or  allow  any  fraud,  or  make  op- 
portunity tor  tbe  oommission  of  any  fraud  S 
on  the  United  Statcs,>or  to  induce  him  to  do? 
or  omit  to  do  any  aot  in  violation  of  his 
lawful  duty,  shall  be  punished"  by  fine  and 
imprlsonmenL 

The  question  arose  whether  Palliser,  who 
did  not  go  into  Connecticut,  could  be  pun- 
ished in  that  state  for  the  offense  alleged 
against  him.  This  court,  speaking  by  Mr. 
Justice  Gray,  said:  "The  petitioner  reliea 
on  those  provisions  of  the  Constitution  of 
tbe  United  States  which  declare  that  in  all 
criminal  prosecutions  the  accused  shall  have 
the  right  to  be  tried  by  an  impartial  jury 
of  tbe  state  and  district  wherein  the  crime 
shall  have  been  conmmltted.  Art.  3,  |  2; 
Amendments,  art.  6.  But  tbe  right  thereby 
secured  is  not  a  right  to  be  tried  in  th* 
district  where  tbe  accused  resides,  or  even 
In  the  district  in  which  be  is  personally  at 
tbe  time  of  committing  tiie  crime,  but  in  tba 
district  "whereto  the  crime  shall  have  beoB 
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committed.'  .  .  .  Wlwn  a  crime  U  oam- 
mitted  parti;  In  one  district  ejid  parti;  in 
another,  it  miut.  In  ordar  to  prevent  an 
absolute  failure  of  juatioe,  be  tried  in  ei- 
ther district,  or  in  tiiat  one  wnich  the  ie^ 
islature  may  designate:  and  Congress  has 
accordingly  provided,  that  *nben  any  offense 
against  the  United  States  Is  begun  in  one 
judicial  district  and  complct«d  in  any  other 
it  shall  be  deemed  to  have  been  committed 
in  either,  and  may  be  dealt  with.  Inquired 
of,  tried,  determined,  and  punished  In  dtber 
district,  in  the  same  manner  and  as  if  it 
had  been  actually  and  wholly  committed 
therein.'  Rev.  BUt.  |  731,  U.  B.  Oomp. 
Stat.  1»01,  p.  S80."  In  that  case  the  oourt 
said  it  was  UDiTerBally  admitted  that  when 
a  shot  fired  in  one  jursldietlon  strikes  a 
penon  in  another  jurisdiction,  the  offender 
may  be  tried  where  the  shot  takes  effect. 
If  the  sending  by  the  defenoant  to  the 
Eialto  Company  from  Chicago  to  St.  Lonie 
of  the  offer  above  referred  to  was  the  be- 
ginning of  negotiations  for  an  agreement 
in  violation  of  |  17SS,  the  agreement  be- 
tween the  partiee  was  liDmpleted  at  the  time 
of  tiie  acceptance  of  the  defendant's  offer 
at  St.  Loni*  on  November  IBth,  1902.  Then 
the  offense  was  committed,  and  It  was  eom- 
mitted  at  St.  Louis,  notwithstanding  the 
defendant  was  not  personally  present  in 
Missonri   when  his  offer  was  accepted  and 

w  the  agreement  was  completed. 

■  'The  principle  announced  in  Palliser's  case 
was  reaffirmed  in  Fomer  v.  United  Btatea, 
U3  U.  S.  207,  38  L.  ed.  126,  12  Sup.  Ct. 
Rep.  407,  in  which  It  was  held  that  the  dis- 
trict court  of  the  United  Btatcs  in  Illinois 
had  jurisdiction  to  try  one  charged  with 
having  violated  the  statute  relating  to  the 
sending  of  lottery  matter  in  the  mails,  in 
that  be  had  unlawfully  caused  to  be  deliv- 
ered to  a  certain  person  In  that  district 
tottery  drculars  conveyed  1^  mail  in  a  sealed 
letter  that  he  had  deposited  in  the  mail  at 
New  York,  addressed  to  and  to  be  delivered 
to  such  person  in  Illinois.  The  fact  that 
the  accused  was  In  New  York  when  the  lot- 
tery circulars  were  mailed,  and  not  person- 
ally present  in  Illinois  when  the  offense  was 
completed  by  the  delivery  there  of  the  lot- 
tery circular?  to  the  person  to  whom  they 
were  sent,  tvas  held  to  be  immaterial,  and 
not  to  defent  the  Jurisdiction  of  the  Federal 
oourt  in  Illinois  to  try  the  accused. 

It  cnnnot  be  maintained,  according  to  the 
adjudged  cases,  that  the  personal  absence  of 
the  defendant  Burton  from  St  Louis,  at  the 
time  his  offer  was  accepted,  and  when  the 
agreement  betw«en  him  and  Che  company 
nns  completed  and  became  binding,  as  be- 
tween the  parties,  deprived  the  Federal 
eourt  there  of  Jurisdiction.  He  sent  his  of- 
fer  to   St.    Louis   with   the   intent   that   it 


should  be  there  accepted  and  c 
Having  been  completed  at  that  city  in  con- 
formity with  the  intention  of  both  parties, 
an  offense  was,  in  the  eye  of  the  law,  com- 
mitted there;  and  when  the  eourt  below  as- 
sumed jurisdiction  of  this  cose  it  did  not 
offend  the  constitutional  requirement  that 
a  crime  against  the  United  States  shall  b« 
tried  in  the  state  and  district  where  It  wa« 
committed. 

Other  questions  wore  discussed  hy  oounael, 
but  we  have  alluded  to  all  involving  the  sub- 
stantial rl^ts  of  the  accused  that  are  men> 
tioned  in  their  briefs  of  points  and  aathor- 
itiee,  and  which  we  deem  It  necessary  to 

Mr.  Jnstioe  HeKenvB  concurs  Is  the 
judgment  oased  on  the  count  charging  tlM 
receipt  of  forbidden  compensation,  but  doea 
not  concur  in  the  judgment  on'  the  eonnt 
charging  simply  an  agreement  to  recdveS 
compensation.  He  is  of  opinion  that'thap 
agreement  to  receive  and  the  receipt  of  com- 
pensation constitute,  under  the  drcumstaaa 
oes  of  this  case,  but  one  offense. 

Judgment  vlfirw^d, 

Mr.  Justlee  Brawnr,  dlsoenting: 
A  conviction  of  plaintiff  in  error  on  u 
Indictment  charging  substantially  tbe  soma 
offenses  as  are  charged  in  the  present  ease 
was  reversed  by  this  court  1B6  U.  8.  283, 
40  L.  ad.  482,  £S  Sup.  CL  It«p.  £43.  In  th» 
opinion  then  filed  it  was  stated  that  four 
Justices  of  this  court  (the  writ«r  of  thie 
being  among  the  number)  wei«  of  the  opin- 
ion that  the  matters  charged  against  the  de- 
fendant were  not  made  offenses  by  the  stat- 
ute under  which  the  indictment  waa  found. 
Nothing  was  said  In  that  opinion  In  respect 
to  this  matter  beyond  the  simple  statement 
of  the  conclusions  of  the  several  Justices. 
As  one  of  the  four,  I  think  the  importanc* 
of  the  ease  justifies  me  in  stating  the  rea- 
sons which  led  to  that  conclusion,  and  which 
induces  belief  that  tbe  present  conviction  is 
wrongful. 

The  statute  (Rev.  Stat  |  1782,  U.  8. 
Comp.  Stat  leOl,  p.  1212)  forbids  a  Sena- 
tor or  other  official  of  the  government  to 
"receive  or  ogne  to  receive  any  compensa- 
tion whatever,  directly  or  indirectly,  for 
any  services  rendered,  or  to  be  rendered,  to 
any  person,  either  by  himself  or  another,  in 
relation  to  any  proceeding,  contract,  claim, 
controversy,  charge,  accusation,  arreat,  or 
other  matter  or  thing  in  which  the  United 
States  is  a  party,  or  directly  or  indirectly 
interested,  before  any  department  court- 
martial,  bureau,  officer,  or  any  dvil,  mili- 
tary, or  naval  commission  whatever."  It 
was  charged  in  the  Indletmeat  that  there 
was  pending  in  the  Poetoffice  Department  a 
proceeding   to   Inquire  whether   the   Rialto 
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Grain  A  Seeurltiea  Compuiy  was  eoDduct- 
Ing  ft  (cbone  tor  obt&iniiig  monef  \>j  fal»a 
prstensea  tttroogh  the  maiU  of  tbt  United 
StatM,  and  wbethar  a  fraud  ordar,  as  it  U 
^called,  thould  be  luned  agRiiut  said  com- 

*  ptaj,  and  that  tbe  detoidant,  aa  a  Benator 
?  of  tha  United  States,  ui>lawfull7  agreed  toit»- 

eeive  from  the  said  coTporatioii  eompensatton 
for  MTTicea  readered  by  bim  in  relation  to 
audi  proceeding  before  that  Department 
It  waa  not  abated  tbat  the  United  Statca 
Taa  a  partj  to  the  prooeeding,  nor  tbat  it 
would  either  make  or  loM  toy  money  or 
property,  whatever  might  be  the  result,  but 
onlj  that  it  waa  directly  and  indirectly  in- 
tereit«d.  The  question  is  therefore  distinct- 
ly presented  whether  a  proceeding  in  one  of 
the  departznente  of  the  goremment,  in  which 
it  does  not  appear  that  the  United  Statca  ia 
poenuiarly  inter«sted  In  the  result,  will 
neither  make  nor  loae  by  the  iasue  of  the 
proceeding,  whaterer  it  may  be,  ie  one  In 
which  it  is  "directly  or  Indirectly  interest- 
ad."  Unleat  the  statute,  by  dear  intend- 
ment, includee  the  transaetion,  any  exten- 
iion  beyond  its  meaning  ao  aa  to  include  the 
transaction  would  be,  under  tbe  elementary 
rule  governing  the  interpretation  of  erimi- 
nal  statutes,  simply  Judicial  legislation,  aa 
it  would  be,  by  judidal  eonstruction,  mak- 
ing that  a  crime  which  Congress  hai  not  so 
made,  and  tuereupon  imposing  punishment 
Omled  Slalet  t.  WiltbBrgtr,  6  Wheat  77, 
S  L.  ed.  37;  BarUt  v.  Utiited  Btata,  16!  U. 
S.  670,  3S  Jk  ed.  660,  14  Sup.  Ct  Bep.  720; 
United  Btatea  y.  EarriM,  177  U.  8.  306,  44  L. 
ad.  780,  20  Sup.  Ct.  Rep.  eOQ.  There  ia  a 
aertain  broad  senae  in  which  the  word 
"intereat"  is  sometimea  used,  whidi  da~ 
scribes  the  relation  which  the  government 
has  to  the  acta  of  all  ita  officials,  to  all 
proceedingi  in  courts  or  in  departments, 
and,  indeed,  to  the  conduct  of  all  its  citi- 
lens.  It  la  interested  in  seeing  justice  and 
righteousness  obtain  everywhere.  It  is  in- 
terested in  seeing  that  no  wrongful  ocm- 
duet  shall  prevail.  But  so  is  every  oO- 
dal  and  eveiy  citizen  interested.  It  Is  not 
an  intereet  which  separates  and  distin- 
guishes the  goT«rnment  from  the  citiwoB, 
but  it  is  that  interest  which  alt  have, 
whether  government  or  ritizens,  in  the  or- 
derly and  Just  management  of  affairs,  in 
honorable  and  right  living.  It  is  that  in- 
terest which  a  father  or  bead  of  a  family 
has  in  the  good  conduct  of  all  the  members 
of  his  family.  But  the  word  "interest"  aa 
found  in  the  law  books  refers  to  pecuniary 
profit  and  loss,  and  that  Congress  used  the 
word  "interested"  In  ita  oommon  I^al  ae- 

-  wptatlon  is  as  .dear  and  osrtain  as  aay- 

Slhingeanbe. 

•  *It  ia  well  to  inquire  in  the  first  place 
leather  the  word  "interest"  or  "interested'' 


baa  a  settled  legal  meaning.  A  leading  case 
Is  that  of  Nortltampton  v.  Smith,  11  Met. 
3S0,  in  which  was  involved  the  construction 
of  a  statute  of  Uasaacbnsetta  which  pro- 
vided that,  when  a  judge  of  probate  was 
interested  in  any  case  within  bia  jurisdic- 
tion, the  case  should  be  transferred  to  tbe 
most  andent  adjoining  county.  The  pro- 
bate judge  transferred  the  case  on  the 
ground  that  he  was  one  of  the  inhabitants 
of  the  town  of  Amherst,  and  that  there 
wen  in  the  will  which  waa  offered  for  pro- 
bate many  bequests  to  charitable  purposes 
for  the  benefit  of  penons  described  aa 
dwelling  in  the  eight  towna  enumerated,  of 
whidi  Amherst  was  one.  Mr.  Chief  Justice, 
Shaw,  delivering  the  opinion  of  the  court, 
said  (p.  304) : 

■Of  the  term  iDterest'  were  used  in  the 
looae  aenae  it  someUmes  Is,  oonsisting  in 
a  strong  and  sincere  deaire  to  promote  all 
enterpriaea  for  the  advancement  of  learn- 
ing, philanthropy,  and  general  charity,  or 
a  similar  intereat,  with  all  good  men,  to 
repreas  and  put  down  pemidoua  and  mla- 
chievous  achemea,  no  man  could  be  found 
St  to  be  intrusted  with  the  administration 
of  justice;  for  no  man  can  be  exempt  from 
such  interests." 

And  again  (p.  396) : 

"i.  It  must  be  a  pecuniary  or  proprietary 
Interest,  a  relation  by  which,  aa  a  debtor  or 
creditor,  an  beir  or  legatee,  or  otherwise, 
he  will  gain  or  lose  something  by  the  re- 
sult of  the  prooeedings,  in  contradistinction 
to  an  Interest  of  feeling,  or  sympathy  or 
bias,  which  would  disqualify  a  juror.  Smith 
V.  Bndttr«6t,  10  Pick.  804. 

"3.  It  mnat  be  certain,  and  not  merely 
poasEble  or  contingent  Eowm  v.  Hum- 
phrey, B  Pick.  350,  20  Am.  Deo;  431;  Wil- 
bntham  y.  Bampdan  County,  11  Pick.  322, 
Danten  v.  Ettex  Countti,  2  Mete  185.  It 
must  be  direct  and  personal,  though  such 
a  peraonal  interest  may  result  from  a  rela- 
tion which  tbe  judge  holds  aa  the  mem*  ^ 
ber  of  a  town,  parish,  or  other  corporation, « 
•where  it  is  not  otherwise  provided  by  law,* 
if  eudi  eorporation  has  a  pecuniary  or  pro- 
prietary Interest  in  the  proceedings. 

"It  may  be,  and  probably  la.  very  true, 
as  tbe  human  mind  Is  oonstituted,  that  an 
interest  in  a  question  «r  subject-matter, 
arising  from  leeling  and  sympathy,  may  be 
more  efflcadoua  In  influendng  the  judgment 
than  even  a  pecuniary  interest;  but  an  in- 
terest of  sudi  a  character  would  be  too 
vague  to  serve  aa  a  test  by  which  to  de- 
cide so  important  a  question  as  that  of 
jurisdiction;  it  would  not  be  capable  of  pre- 
cise averment,  demonstration,  and  proofi 
not  visible,  tangible,  or  susceptible  of  being 
put  In  issue  and  tried;  and  therefore  not 
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eertatn  enongh  to  afford  ■  pncUeal  rule 

of  SCtiQH." 

In  lIcGrath  t.  PeopU,  100  DL  484,  it  waa 
held  that: 

"The  stato  ii  oot  InteraaUd,  aa  a  part? 
or  Otherwiie,'  in  a  proceeding  in  the  nature 
of  a  quo  warranto  to  trj  the  title  of  a  per- 
■on  to  an  ofSce  Into  which  it  waa  alleged 
lie  had  intruded,  in  nay  such  aenie  as  would 
give  to  the  supreme  court  jurisdiction  to 
hear  an  ap|>eal  in  auch  a  proceeding  direct- 
ly from  the  trial  court,  under  f  SB  of  the 
practice  act.  The  Intereat  which  the  state 
must  hare  in  a  cauae,  within  the  meaning 
of  this  section,  in  order  to  entitle  either 
party  to  bring  it  directly  to  the  aupreme 
court  from  the  trial  oourt,  ia  a  aubstantial 
interest, — aa,  a  monetary  intereat." 

Id  Evana  r.  Eaton,  1  Wheat  3SQ,  6  L.  «d. 
472,  a  patent  case,  the  question  was  whether 
a  certain  witneaa  was  competent,  the  alleged 
objection  being  that  he  was  intereatod,  be- 
cause he  might  use  the  alleged  invention 
if  the  patent  waa  adjudged  void,  and  Mr. 
Justice  Story,  speaking  for  the  oourt,  said 
(p.  426,  L.  ed.  p.  489) : 

"The  special  notice  in  this  ease  aaaerts 
matter  which,  if  true,  and  found  apedally 
by  the  jury,  might  authorize  the  court  t« 
adjudge  the  patent  void;  and  it  is  supposed 
that  thia  constitutes  auch  an  intereat  in 
Frederick  in  tho  event  of  the  cauae  that  be 
is  thereby  rendered  incompetenL  But,  in 
thia  reapect,  Frederick  atajids  in  the  aama 
^  situation  aa  every  other  peraon  in  the  com- 
«>  munity.  If  the  patent  ia  declared  void,  the 
!°  invention  may  be  used  by  the  whole  com- 
munity, and  all  persons  may  be  aaid  to 
have  an  interest  in  ms.king  it  public  prop- 
erty. But  this  reaulte  from  a  general  prin- 
ciple of  law,  that  a  party  can  take  nothing 
by  a  void  patent;  and,  so  far  aa  such  an 
interest  goes,  we  think  it  ia  to  the  credit, 
and  not  to  the  competency,  of  the  witnesa." 

In  State  v.  Sutton,  74  Vt  12,  02  AU.  lie, 
the  case  and  the  ruling  ia  disclosed  by  the 
following  quotation  from  the  opinion: 

"This  is  an  indictment  under  |  5072  of  the 
Vermont  statutes,  for  defaming  this  court 
and  a  judgment  tbereof,  and  tfie  judges  of 
the  court  aa  to  said  judgment.  It  ia  ob- 
jected that  Judge  Wataon,  who  sat  below, 
was  disqualified  by  reaaon  of  interest  in  the 
event  of  the  cause  or  matter,  for  that  he 
is  one  of  the  judges  alleged  to  have  been 
defamed.  It  is  a  pecuniary  interest  that 
disqualifies,  and  Judge  Wataon  is  no  more 
interested  in  thia  case  in  that  respect  than 
he  is  in  every  other  criminal  case  that  he 
triea,  uid  that  interest  ia  too  amall  for  the 
law's  notice.  State  v.  Batokelder,  6  Vt.  476. 
It  la  laid  that  a  judge  defamed  would  be 
deeply  interested  to  have  the  respondent 
convicted,  not  only  that  he  might  be  severe- 


ly punished,  but  also  for  the  tii  it  might 
afford  him  in  the  prosecution  and  mainte- 
nance of  a  dvil  action  for  dnmai^es.  But 
Bucb  an  Interest  does  not  disquAlify." 

In  Foremen  v.  Ifarianno,  43  Ark.  324,  it 
as  held  that  a  judge  who  was  a  t&ipayer 
I  a  town  waa  not  disqualifled  from  aitting 
I  a  case  relating  to  the  annexation  of  cer- 
tain territory  to  the  town,  the  court  saying 
(p,  329) : 

''A  general  Interest  fn  a  pnblic  proceeding, 
which  a  judge  feela  in  common  with  a  masa 
of  citizens,  does  not  disqualify.  If  it  did, 
we  might  chance  to  have  to  go  ont  of 
the  state  at  times  for  a  judge.  The  in- 
terest' which  dlsqualiflea  a  judge  under  th* 
Conatitution  ia  not  the  kind  of  interort 
which  one  feela  in  public  proceedings  ar 
public  meaaurea.  It  must  be  a  pecuniary 
property  interest,  or  one  affecting  his 
individual  rights,  and  the  liability  or  pecnn- 
iary  gain  or  relief  to  the  judge  must  occur  a 
upon  the  event  of  the  suit,  not  result  *r»-(? 
motely,  in  the  future,  from  the  general  op- 
eration of  laws  and  government  upon  the 
status  fixed  by  the  decision." 

In  Taylor  v.  Bigftvjay  Oomra.  8B  lU.  SSn, 
the  question  waa  who  had  the  right  to  ap- 
peal from  the  decision  of  the  oommtaslonen 
of  highways  in  laying  out  a  new  road  or 
vaoating  an  old  one,  and  the  court  said; 

"The  word  'Interested'  must  receive  ■ 
rcaaonable  construction,  auch  aa  will,  <u 
one  hand,  protect  those  who  have  » 
direct  and  aubstantial  interest  in  the  mat- 
ter,  and,  on  the  other  hand,  protect  the  oom- 
miaaloners  of  highwaya  from  iuuieoea*ai7 
litigation  in  defending  their  action  as  such, 
at  the  suit  of  persona  who  may  Imagine 
they  have  an  interest,  when  in  fact  they 
have  no  auch  intereat  as  waa  contemplated 
by  the  legialature.  Every  citizen  of  a  cou^ 
ty,  in  one  aenae,  has  an  Interest  in  the  pub- 
lic highways.  Bo,  too,  it  may  be  said,  and 
properly,  that  every  dtiaen  of  ths  atate 
has  an  intereat  in  the  highwaye  In  the  dif- 
ferent countiea  of  the  state.  If,  therefore^ 
the  language  of  the  statute  is  to  be  Inter- 
preted literally,  an  appeal  might  be  taken 
by  any  dtiien  of  the  atate.  But  we  appre- 
hend it  was  not  the  intention  of  the  legis- 
lature that  the  word  Intereated'  should  i«- 
ceive  auch  a  liberal  construction.  It  waa, 
doubUeas,  intended  to  give  the  right  of  ap- 
peal to  thoae  persons  who  had  a  direct 
and  pecuniary  interest,  not  shared  by  the 
publie  at  large, — auch  as  owned  land  ad- 
joining the  new  road  laid  out  or  tiw  old 

In  Ohioago,  B.  d  Q.  R.  Co.  v.  KiOogg,  04 
Neb.  138,  74  N.  W.  403,  in  deciding  whether 
a  trial  judge  was  disqualifled,  this  was  the 

*'A  judge    ...    is  disqualified  bom 
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...    In  any  mm  where- 

intercBted.'  Bat  the  word 
interested,'  found  in  this  aection  of  tlie 
statute,  piobablj  means  pecimisrilj  inUr- 
ested,  or  at  least  it  meam  that  %  judge, 
to  be  disqualified  from  hearing  a  ease,  must 
be  in  sud)  a  lituatioa  with  reference  to  It 
or  tbe  parties  that  he  will  gain  or  lose 
something  bj  the  nault  of  the  action  □□ 
trial  It  is  not  claimed  that  Judge  Beoll 
«  will  gain  or  lose  anything  from  the  result 
P  of* this  action.  It  la  not  pretended  that  he 
has  anj  peeuniary  interest  In  the  matter. 
The  argument  seems  to  be  that,  beeause 
h«  rendered  the  law  Judgment,  he  would 
naturally  be  desirous  tliat  the  same  should 
b«  sustained,  and  that,  therefore,  his  In- 
clination would  be  to  defeat  this  suit.  It 
can  never  be  presumed  that  a  judge  will  per- 
mit his  desires  or  inclinations  to  control 
his  dedsioB  in  any  manner,  and  that  be 
tried  the  case  and  rendered  the  judgment 
which  is  sought  to  b«  vacated  hy  this  action 
does  not  render  him  interested  and  disquali- 
fied, within  the  meaning  of  said  section  of 
the  eUtuta." 

See  also  Com.  t.  O'JfeQ,  0  Qny,  943; 
SauU  V.  Freeman,  24  Fla.  20S,  12  Am.  St. 
Bep.  190,  4  So.  S25;  Bowman's  Cass,  67 
Uo.  146. 

In  BoUTier"*  L«w  Dictionary,  voL  1,  p. 
661,  "interest"  U  defined: 

"Tlie  Itenefit  wlueh  a  person  has  In  the 
matter  alwut  to  lie  decided  and  which  is 
in  issue  between  the  parties.  By  the  term 
'benefit'  is  here  understood  some  pecuniary 
or  other  advantage,  which,  U  obtained, 
would  increase  the  witness's  estate,  or  some 
loss  which  would  decrease  It." 

In  Black's  I«w  Dictionary  tbe  definition 
1*   (p.  636): 

"A  relation  to  the  matter  In  eontrorersy, 
at  to  the  issue  of  tbe  suit,  in  the  nature 
of  a  prDspectire  gain  or  losa,  whleh  actually 
does,  or  presumably  might,  create  a  bias  or 
prsjudiM  m  the  mind,  inclining  tbs  pei^ 
•on  to  faror  one  side  or  the  other." 

If  the  word  "interested"  was  not  used 
In  this  section  in  this  ordinary  l^al  sense, 
the  words  "In  which  the  United  States  Is 
a  party  or  directly  or  indirectly  interested" 
are  surplusage,  because,  in  respect  to  every 
pfooeeding  before  a  department  or  other 
tribunal,  the  United  States  as  parens 
ratria  has  an  interest,  In  what  Chief  Jus- 
tice Shaw  calls  the  "loose"  sense  of  the 
tenn.  Indeed,  what  significance  is  there  in 
inserting  the  words  from  "contract"  to  "In- 
tarested,"  iudnshe,  unless  some  distinct 
limitation  was  intended?  If  the  language 
WM  *4n  relation  to  any  proceeding  befors 
di  HV  dapartment,  court-martial,"  ate..  It 
(PvobM  express  the  intent  to  excluda'Ben- 
mtm  from  ^pearance  for  oompensation  in 
tS  B.  O— 46. 


any  and  all  matters  before  the  departmente. 
Inserting  the  clause  above  referred  to  ob- 
viously means  a  limitation,  and  no  other 
limitation  is  suggested  except  that  which 
limits  it  to  matters  in  which  the  govern- 
ment is  pecunlarly  interested.  Neither  do 
the  words  "or  any  other  matter  or  tiling" 
enlarge  tlie  scope  of  the  prohibition  so  as 
to  take  in  matters  of  a  different  nature. 
The  rule  of  construction  regarding  the  effect 
of  such  words  when  follofring  an  enumera- 
tion of  subjects  is  that  they  are  to  be  held 
as  meaning  any  other  matter  or  thing  of 
a  like  or  similar  nature  to  those  already 
named,  so  tliat  all  subjects  of  that  Idnd 
may  be  included,  and  none  escape  by  reason 
of  not  being  specially  named.  They  do  not 
open  the  statute  to  all  kinds  of  matters  or 
things  not  of  the  same  nature  as  those 
already  named.  Otherwise  there  would  be 
no  sense  in  the  prior  enumeration.  Ber- 
manee  t.  VUter  County,  71  N.  T.  481; 
People  Y.  Nev,  York  d  M.  B.  B.  Oo.  U  H. 
Y.  &6fii  Tlwmet  A  U.  Vorins  /n«.  On.  t. 
Hamilton,  Ii.  R.  18  App.  Cas.  484. 

Doubtlesa  the  government  Is  oliarged  with 
the  supervision  of  the  action  of  all  Its 
officials,  but  that  supervision  does  not,  of 
itself,  create  a  pecuniary  Interest  Ttils 
court  has  a  supervising  control  of  tlia  lower 
Federal  judicial  tribunals.  We  are  interest- 
ed in  seeing  tliat  full  justioe  is  done  in  all 
cases  therein.  But  tliat  duty  of  aupervlsiolt 
and  review  creates  no  pecuniary  interest, 
and  does  not  disqualify  a  singia  one  of  us 
from  participating  in  tha  consideration  of 
this  case. 

If  it  be  said  that  the  government  is 
pecuniarily  interested  in  tbe  postage  Uw 
amount  of  which  might  1m  affected  by  th* 
issue  of  a  fraud  order,  it  Is  enough  to  say 
that  there  Is  no  proof  of  any  such  interest. 
Further,  postage  is  received  in  payment  for 
services  rendered  in  transportation.  If  no 
services  are  rendered  no  postage  Is  received. 
Tlie  issue  of  a  fiaud  order  does  not  put 
a  stop  to  the  carrying  of  letters.  It  simply 
stops  the  delivery.  It  may  ba  that  wlioi 
knowledge  of  the  issue  of  a  fraud  order 
becomes  widespread,  the  number  of  letters  Jg 
may  be 'diminished,  but,  as  heretofore  said,  * 
dimlnlsblng  tbe  amount  of  msil  matter  dt- 
mlniahee  likewise  the  cost  thereof.  The  gov* 
emment  is  no  more  Interested  In  an  inereass 
or  diminution  of  the  amounts  received  by 
railroad  and  other  carriers  for  transporting 
the  mails,  or  those  received  by  stamp  con- 
tractors for  the  manufaoture  of  etamps, 
than  it  is  in  tile  fees  received  by  marshals, 
clerks,  and  other  oIBoers  for  services  ra^ 
dered  to  individuals.  In  any  areat,  oppo*- 
Ing  a  fraud  ordtf  would  not,  in  ths  Ua* 
gnage  of  the  dialraian  of  the  Honss    Oob- 
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mittM  on  the  Judicial?,  hereloafter  quoted, 
be  &  Buit  against  the  goTermnent. 

Again,  the  history  at  the  passage  of  the 
bill  which  culminated  in  this  statute  em- 
phasiies  the  views  already  expressed.  The 
bill  was  introduced  into  the  Senate  Decem- 
ber 23,  1383,  by  Senator  Wade.  As  pre- 
pared, it  forbade  the  appearance  of  a  Sen- 
ator or  member  of  the  Hoose  of  Repreaent- 
ativea  in  any  court  aa  well  as  department, 
etc  On  February  10,  1864,  the  Committee 
on  the  Judidary  reported  in  favor  of  atrik- 
Ing  out  the  foUowing  words   (p.  656) : 

"No  member  of  the  Senate  or  of  the 
House  of  Representatives  of  the  United 
States  shall,  during  bia  continuance  in  offloe, 
hereafter  appear  or  act  as  counsel,  attorney, 
or  agent  in  any  cause  or  proceeding,  civil  or 
vbninal,  in  any  court— civil,  criminal,  mili- 
tary, or  naval— or  before  any  commiasion, 
In  which  the  United  States  is  a  party  or 
^leetly  or  indirectly  interested,  or  receive 
any  oompeniation  of  any  kind,  directly  or 
Indirectly,  for  services  of  any  description 
i«ndered  by  himself  or  another  in  relation 
to  any  audi  cause  or  proceeding}" 
— and  they  were  stricken  out. 

On  page  S6I  Is  this  statement  by  Senator 
Trumbull,  the  chairman  of  the  committee: 

"This  is  not  a  bHl  to  prevent  attorneys 
from  practising  in  courts  of  law,  but  it  is 
a  bill  to  prevent  Representatives  and  Sen- 
atora  in  Congress  and  officers  of  the  govern- 
ment, who  are  paid  for  their  aervioes,  from 
J,  receiving    a    compensation    for    advocating 
A  claims  in  the  departments   and  before  the 
•  bureaus  *  of    the    government,    and    before 
courts -martial.    That  is  the  particular  ques- 
tion that  Is  pending." 

On  p.  2773  in  the  proceedingB  of  the 
House  it  appears : 

"Mr.  Wilson,  from  the  Committee  on  the 
Judiciary,  reported  back  Senate  bill  No.  26, 
relating  to  members  of  Congresa.  heads  of 
departments,  and  other  officer*  of  the  gov- 
ernment. The  bill  waa  read.  It  prescribes 
penalties  for  member*  of  Congress,  heada  of 
departments,  or  other  officer*  engaging  aa 
attorneys  or  oonnselors  in  suits  against  the 
govemmenL  The  bill  was  ordered  to 
third  reading;  and  was  aecordingly  read  the 
third  time  and  passed." 

While  much  weight  moat  not  be  give 
the  declarations  of  indiridual  Senators,  those 
which  are  embodied  in  the  reports  of  the 
chairmen  of  the  judiciary  oommittees 
certainly  entitled  te  consideration,  and  they 
ahow  clearly  that  the  intent  of  Congress 
In  t**'*  enactment  waa  to  prevent  Senaters 
and  other  offidale  of  the  government  from 
receiving  compensation  for  assisting  in  the 
prosecution  of  etaiau  against  the  govern' 
sient.    It  wouM  be  the  height  of  absurdity 


to  luppose  anyone  believed  that  a  Senator 
should  be  debarred  from  the  right  ,ot  ap- 
pearing in  any  court  in  cases  in  which  the 
govemmeit  ia  without  a  pecuniary  interest, 
and  yet,  that  was  the  scope  of  tfa«  bill  as 
originally  presented,  It  the  preaoit  conatmc- 
tion  of  the  statute  le  snataJned. 

FurthO',  while  it  may  be  tnie  that  ezaeo- 
tlve  officers  are  apt  to  give  undue  weight 
to  the  wiahes  of  Senators,  yet,  there  la 
nothing  in  this  statute  to  prevent  a  Senator 
from  exerting  all  his  influence  over  them. 
He  may  prosecute  any  eUima  !n  behalf  of 
his  constituents  or  others,  even  though  the 
government  Is  directly  and  largely  pemn- 
iarily  interested.  He  may  appear  In  any 
matter  or  proceeding  pending  before  one  of 
the  departments,  and  there  is  nothing  in  the 
statute  to  prohibit  it.  The  only  restric- 
tion is  that  he  must  himself  have  no  pecun- 
iary Interest  In  the  matter.  The  denuncfa- 
tlon  le  against  hi*  recelvInE,  or  agreeing  to 
receive,  compensation  for  bli  servlcee.  Is 
it  not  reasonable  to  believe  that,  if  pecnn-g 
lary  Interest  on  hls'part  is  the  only  bar? 
to  hia  action,  a  like  pecuniary  interest  on 
the  part  of  the  government  is  that  interest 
on  the  other  aide  intended  by  the  statutel 

It  is  said  the  language  of  the  section 
is  "directly  or  indirectly  interested,"  but 
that  does  not  change  the  fact  that  the 
Government  must  be  Interested;  and  inter* 
ested,  as  I  have  shown,  refers  to  some  pe- 
cuniary Interest.  It  Is  directly  ioterested 
when,  as  the  result  of  the  proceeding,  it 
may  make  or  lose  eome  of  its  property,  as, 
where  a  claim  is  prosecuted  in  the  depart- 
ment for  a  tract  of  land,  or  for  the  allow- 
aooe  of  a  contract  to  a  higher  rather  than 
to  a  lower  bidder.  It  ia  indirectly  Inter- 
ested when  the  effect  of  the  ruling  may  re- 
sult in  pecuniary  loss  to  the  government 
in  some  other  ease  to  be  thereafter  pr»- 
sented  to  the  department.  It  may  be  that, 
in  a  pending  case,  the  government  Is  guar- 
anteed against  loss,  and  yet,  if  a  certain 
ruling  is  eatablished  aa  the  ruling  of  the 
department,  it  may  affect  future  eases  tn 
which  there  ia  no  such  indemnity  to  the 
government,  and  in  those  coaea  it  would 
be  indirectly  interested.  But  whatever  the 
line  of  demarcation  between  "direct"  and 
"iniUrect"  reeulte,  the  statute  is  clear  that 
the  government  must  b«  "interested." 

Other  matter*  of  moment  have  benn  die- 
cussed  by  counsel,  but  aa  this  ia  fundamen- 
tal, and  upon  it  resta  the  whole  proeecation, 
I  have  preferred  to  expieaa  my  views  on  thi* 
matter  alone.  It  seema  clear  to  my  mind 
that  the  construction  now  given  writes  into 
the  statute  an  offense  which  Congrees  never 
placed  there.    It  Is  a  criminal  ease,  and,  ia 


oy  Google 


1«M. 


OBTEUAt.  LABA. 


radk  «  eu«  abon  all,  Jndldal  legliUtloa  U 
to  ba  dapreoatad. 

I  am  authorised  to  aay  that  Mr.  JustlM 
Wblte  and  Mr.  Jnatloe  Paeklwv  eonaur 
In  th«M  views. 


ANGELA  LARA. 

!•  Brrsr  to  dlatrlni  eoart  of  Forlo  Bleo 
— FrderBl    iiaeBtlou. — Tbe    ml  Ins    of    tbs 

district  court  of  th«  United  fltatee  for  the 
dlttrlct  at  Porto  Rim  that  tb*  reeorcrj  lor 
tha  breach  of  a  promlae  to  marry  waa  not 
limited  to  tb>  eipana*  Incumd  In  reliance 
an  tbe  promlaed  marriage,  u  prorlded  by 
Porto  Rleo  CIt.  Code,  art  44,  la  not  the 
agalTalent,  far  tbe  pnrvoae  of  natalDtoK  a 
writ  ot  error  from  the  SttprBtnc  Court  at  the 
United  SUtea,  of  a  denial  ot  a  rj^t  claimed 
BDder  a  law  of  tbe  Tlnlted  States,  on  tbe 
tbeory  that  thla  article  btcama  a  law  of 
tbe  United  Stataa  by  reason  of  tbe  act  ot 
April  13,  IBOO  (at  Stat,  at  L.  77,  chap. 
BI,  I  8.  contlnnlDg  local  laws  In  force. 
a.  Oowrte— JnrledlctlOB— Porto  Rleo  dla- 
trlet  court.— The  jurisdiction  ot  tbe  dis- 
trict court  ot  the  United  Statea  for  tbe  dis- 
trict of  Porto  Bleo,  which,  under  the  act  ot 
llareb  2,  1001  (11  8Ut  at  L.  SSS,  chap. 
812),  I  3.  tmbrmcea  eontroverslas  where  the 
parties  or  either  ot  them  are  dtlseoa  ot  the 
Dnltad  Btatea,  or  citlaens  or  aabjtcta  at  a 
tor^sn  itata,  extends  to  a  cauae  In  which 
tbe  parties  on  both  aldta  are  anhjeeta  of  Ou 
Ring  of  Spain. 


r  ERROR  to  the  District  Court  of  the 
L  United  Stataa  for  tbe  District  of  Porto 
Rico  to  reriew  a  judgment  entered  on  a  ver- 
dict for  plaintiff  in  an  action  to  raoorer 
(Umages  for  a  breach  of  a  pn>ml8e  of  mar- 
riage. DUmiutA  for  want  of  jurisdiction. 
The  facta  are  atated  in  tbe  opinion, 
ifcssre.  Oeotve  H.  I*iii»r  and  V,  B.  K, 
Pettingill  for  plaintiff  in  error. 

Jfeaan.  Fradaria  D.  MoKnner,  John 
Spaldinir  f  hHin«ry,  ani  T  D.  Volt,  /r.,  lor 
^  defendajit  in  error. 

?    'Mr.  Chief  Justice  Fnller  delivered  the 
oirinlMi  of  the  oourii: 

Angela  L&ra  brought  her  aetion  against 
AntoDio  Ort^pt  in  the  district  eourt  of  the 
United  Btatea  for  the  district  of  Porto  Rieo 
to  recorer  damages  alleged  to  have  been  suf- 
fered by  bar  bj  reason  of  his  breach  of 
promise  of  marriage.  The  date  of  the  prom- 
ise waa  laid  as  Juno  1,  1900,  and  of  tbe 
tnaeli   in   19IM.     BoUi  parties   mn  nb- 


jeets  of  SpUn  asd  radteits  ol  Porto  RIoo. 

Defendant  demurred  to  the  complaint, 
and,  tbe  demurrer  having  been  overruled, 
pleaded  the  general  issue.  He  cause  was 
tried  by  a  Jury  and  resulted  in  a  verdict  for 
plaintiff  tn  the  sum  of  95,000,  Interest  and 
costs,  on  which  judgment  was  entered.  De> 
fendant  moved  in  arrest  and  for  jndgment 
non  obttante  veredicto,  which  motions  were 
overruled,  and  this  writ  of  error  waa  there- 
upon allowed. 

At  the  conclusion  ol  the  evidence,  defend- 
ant requested  the  court  to  instruct  the 
jury  to  And  in  his  favor,  on  the  gronnda, 
among  others,  thai  the  court  had  no  juris- 
diction of  a  suit  where  both  plaintiff  and 
defendant  were  subjects  of  the  Sing  of 
Spain,  and  because  tbe  cause  of  action  arose 
in  June,  190O,  "at  which  time  there  was 
no  provision  in  the  laws  in  force  In  Porto 
Rico  for  a  suit  of  the  character  set  out  In 
plaintiff's  declaration,  the  only  basis  for 
the  Bald  suit  being  the  provisions  of  arUcIa 
44  of  the  avil  Code  then  in  force."  Similar 
reaaone  were  assigned  in  support  of  the  mo>  „ 
tlons  in  arrest  and  non  obstante.  v 

*  1.  The  Judgment  was  for  $G,000  and  ooeta.  ? 
It  carried  Interest,  but  it  Is  the  amount  of 
tbe  judgment  that  furnishes  the  test  of  ottr 
jurisdiction,  and  it  la  conceded  that  that  la 
insufficient  in  this  instance.  But  plaintiff 
in  error  contends  that  the  refusal  of  the 
court  below  to  limit  the  right  of  recovery 
by  the  terms  of  article  44  of  the  former 
Civil  Code  of  Porto  Rico  amounted  to  the 
denial  of  *  right  claimed  under  a  statute 
of  the  United  States,  and  that  Jurisdiction 
may  be  maintained  on  that  ground.  Aet 
March  3,  I88S  {S3  SUt.  at  L.  443,  ehap. 
35S,  If  1,  2,  U.  S.  Comp.  Stat.  1901,  p. 
S72);  act  April  18,  1900  (31  Stat,  at  L. 
77,  ehap.  101,  f  35). 

The  treaty  ceding  Porto  Rico  to  th« 
United  States  was  ratified  by  the  Senate, 
February  S,  1S99;  Congress  passed  an  act 
to  carry  out  its  obligations  March  2,  1890 
[30  Stat  at  L.  903,  chap.  376],  and  the 
ratiflcatlons  were  exchanged  and  the  treaty 
proclaimed  April  II,  1890  [30  Stat,  at  Ii. 
1754].  Then  followed  the  act  of  April  IS, 
1900  (31  Btat.  at  L.  77,  chap.  191).  At 
that  date,  article  44  ot  the  (^vll  Code  of 
Porto  Rico,  relating  to  breachee  of  promise 
of  marriage,  was  in  force, -and  provided 
that,  under  eertaio  conditions,  "the  person 
who  refuses  to  marry  without  just  cause 
shall  be  obliged  to  Indemnify  tbe  other  par- 
ty for  the  expenses  whieh  he  or  she  may 
have  Incurred  by  reason  of  the  promised 
marriage." 

By  the  general  rule  of  pnblle  law,  reco^ 
nlzed  by  the  United  States,  whenever  pi^ 
Utical  jnrisdiotion  and  leglslatlva  powv 
over  territory  an  transferred  from  one  iw 
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Uoa  to  Mother,  tlia  laws  of  the  country 
tnuuferrsd,  istoided  for  th«  protection  of 
private  rights,  continue  in  force  until  abro- 
gated or  changed  b;  the  new  government. 
Of  coUTw,  In  cue  of  cesaion  to  the  United 
BtatM,  U.WI  of  the  ceded  country  incon- 
■btent  with  the  Constitution  and  laws  of 
the  United  StatM  to  far  a*  applicable  would 
cease  to  be  of  obligatory  force;  but  other- 
wiee  the  municipal  lawi  of  the  acquired 
country  oontinue. 

Nevertheless,  and  apparently  largely  out 
of  abundant  caution,  the  8th  section  of  the 
aet  of  April  12,  1900,  prorided:  "That 
the  laws  and  ordinance*  of  Porto  Rico  now 
in  force  shall  continue  in  full  force  and  ef- 
^  feet,  except  as  altered,  amended,  or  modi- 
'W  (led  hereinafter,  or  as  altered  or  modified 
"  by  nillitaiy*orders  and  decrees  In  force  when 
this  act  shall  take  effect,  nnd  so  for  as  the 
same  are  not  inconsistent  or  In  conflict  with 
the  statutory  laws  of  the  United  States  not 
locally  inapplicable,  or  the  provisions  here- 
of until  altered,  amended,  or  repealed  by 
Um  legislative  authority  hereinafter  provid- 
ed for  Porto  Rico  or  by  act  of  Congress  of 
the  United  States;    ..." 

In  1S02  the  legislature  of  Porto  Rico  en- 
acted a  new  dvll  Code,  which  went  Into  ef- 
fect July  1  of  that  year,  and  this  repealed 
article  44  of  the  prior  Civil  Code,  and  car- 
ried forward  Mvoul  articles  bearing  upon 
the  same  subject. 

It  will  be  remembered  that  ths  alleged 
promise  was  in  1900  and  the  allegedbreaoh 
In  1904.  And  now  the  argument  Is,  that  by 
reason  of  )  8  of  the  act  of  April  12,  1900, 
commonly  called  the  "Poraker  act,"  article 
44  bocame  a  law  of  the  United  States  by 
adoption,  and  that,  therefore,  the  ruling  of 
the  court  below,  that  reoovery  was  not  lim- 
ited to  expenses,  was  equivalent  to  the  de- 
nial of  a  right  claimed  under  a  law  of  tk* 
UDitod  StatM. 


We  do  not  agree  with  this  view.  Artld* 
44  was  a  law  of  Porto  Rico  on  April  18, 
1900,  and  the  operation  of  the  Fomlcer  act 
was  to  define  how  It  might  be  amended  or 
repealed. 

It  was  repealed  by  the  Porto  RIcan  legia- 
lature  before  the  alleged  breach  of  promise. 
If  the  district  court  erred  in  declining  on 
any  ground  to  apply  It  as  a  limitation,  the 
error  cannot  be  corrected  on  this  appeal,  be- 
cause the  appeal  does  not  lie. 

The  alleged  Federal  question  had  no  ex- 
istence In  Bubatanee.  The  laws  of  Porto 
Rico  ranained  the  laws  of  Porto  Blco  ex- 
cept as  indicated  In  S  8  of  the  Foraker  ac^ 
which  section  did  not  make  all  the  laws  ct 
Porto  Rico  acts  of  Congress. 

We  cannot  perceive  that  "^e  Constitn- 
tion  of  the  United  States,  or  a  treaty  there- 
of, or  an  act  of  Congress"  was  brought  la 
question  or  a  right  claimed  thereunder  d» 
nied,  within  |  36  of  the  Foraker  act,  or  that 
"the  validity  of  a  treaty  or  statute  of,  or 
an  authority  exercised  under,  the  United 
States,"  was  drawn  In  question  within  | 
2  of  the  act  of  tJarch  3,  1805. 

2.  By  S  3  of  the  act  of  March  2,  1901  (81  ^ 
BtaL  at  L.  SS3,  ahap.  812],  it  was  provided^ 
"that  the  jurisdiction  of  the  district 'court* 
of  the  United  States  for  Porto  Rico  in  civil 
cases  shall,  In  addition  to  that  conferred  by 
tiie  act  of  April  twelfth,  nineteen  hundred, 
extend  to  and  embraoe  controversies  whei* 
the  parties,  or  either  of  them,  are  citizeni 
of  the  United  States,  or  citlieni  or  snhjects 
of  a  foreign  state  or  states." 

The  jurisdiction  of  the  diatriat  cour\ 
when  the  parties  on  both  sides  were  the  sub- 
jects of  the  King  of  Spain,  has  seraral  times 
been  sustained  by  this  court,  and  we  do  not 
feel  required  in  this  ease  to  make  any  othtf 

Writ  of  mror  iitmiani. 
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1.  TrlaJ— <i>eatli»>  for  Jary— •eKllKeaae 
of  >trecf  rBllWBT  ■■atoimu.^^rhetber 
K  itTMt  rallwar  motonoBn  w>i  pectlEcnt  tn 
falllDf  to  cat  bit  otr  noder  meli  coDtrol, 
■ttoT  Mclnt  •ererKl  joaoi  iMjn  dd  tbc  track 
*t  ft  public  croailuc  where  cIilldreD  were  In 
tb^  habit  af  plarlns.  >■  would  bare  enablld 
blm  to  pcerent  an  InJuiT  to  Dae  Ol  the  boji 
wboae  foot  wai  eauebt.  Ii  ■  ijDeatloD  foi  the 
Inrr,  eltboutfa  be  me;  biTe  eounded  tbe  saof 
when  far  enouEh  away  to  giv*  ample  wara- 
Ihb.  and,  a*  eoon  a*  he  aaw  that  tbe  bo; 
could  DDt  or  would  not  leare  tbe  track,  ma; 
bare  done  alt  In  hia  power  to  itop  tba  car 
before  tbe  Injor;.* 

C  AppeAl'-awlDoloBeT    of    ezceptlott    to 


ebarge  coverliis  a  nnmber  of  the 
damaces  In  a  negiltenee  auit  doei  not  coTor 
tbe  ipeclflc  objection  ibat  tbe  languase  of 
tbe  court  permlttlDt  a  recoTer;  for  a  peenn- 
lar;  lose  dlrectl;  resulting  from  the  Injary 
would  allow  tbe  Infant  plalntllT  to  recoTer 
compeuatlon  tor  hl>  time  before  aa  well  aa 
after  be  had  reached  bla  majorlt;,  althonin, 
dnrlnf  Infanc;,  bla  tatber  U  entitled  to  re- 
cover an;  wage*  be  ma;  eani.f 

S.  Il>iiiacea  —  meatal  avllerlBar-— Uental 
•uttering  which  la  a  direct  conaeiiaence  ot  a 
physical  Injar;  ma;  be  eoDsldered  b;  the 
]ur;  In  aseeaelnc  tbe  damagea  for  ancb  In- 
Jnr;.J 

^  Appeal-^KStrwottoa  ■>  to  OuuiKaB,— 
Cbarglnf  tbe  Jarr  In  a  negllfcnee  caaa  that 
damBBCS  could  not  be  considered  In  eiceaa 
of  tbe  sum  claimed  In  tbe  declaration  can- 
not prejudice  the  defendant,  where  tbe  court 
was  careful  to  la;  that  the  sum  claimed 
should  not  tw  taken  aa  a  criterion  to  act 
«poD,  bat  ool;  a*  a  limit,  be;ond  wblcb  tbe 
|iUT  eoBld  bat  10.  •* 


[Ho.  244.] 
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IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  Colombia  bo  raviev  ■ 
Judgment  which  affirms  a  jndgmeot  of  the 
Supreme  Court  of  that  District  In  favor  «( 
plaintiff  in  an  action  to  reoover  damagea 
for  peraonai  injuries  b11«^  to  hava  been 
wtised  bj*  negligenea.    Affirmtd, 

Bm  aanw  eM«  bolow,  26  App.  D.  0.  ETG. 

The  facta  are  itated  in  the  opinion. 

JfMtr«.  Ooovca  P.  Hoowov  and  Ohkrlsa 
A.  Donclaa,  lor  plainUO'  in  error. 

JTwM-t.  A.  S.  WortUvctra,  WUIIwk 
K*ra'  iMwla.  and  Ck«vl«a  L  FnU«r 
far  dafendant  in  erroi^ 


*k&.  Jnirtlea  Daj  deIlT«nd  tb  oplnkB  of* 


r  of  the 

atj  k  Suburban  Railway  of  WMblngtoa, 

Plif,  in  Brr^  TUa   ta   i 

becansa  of  an  injniy  racdyed  by  Charlea  X, 
Svrera,  an  Infant,  who  waa  run  over  at  a 
plank  eroaaliig  ot  the  railway  company,  the 
railroad  then  being  in  eharge  of  the  defend- 
ant, operating  the  aame  aa  receiver. 

Tho  plaintiff  below  recovered  judgnmt 
in  the  supreme  court  of  the  Diatrlot,  whieh 
was  affirmed  In  the  court  of  appeals. 

At  the  place  of  the  acddent  there  waa  a 
plank  crossing,  the  planka  laid  between 
abd  on  either  side  of  the  rails,  at  a  point 
where  a  street  was  opened  to  the  weatvard, 
and,  on  the  other  side  of  the  track,  a  foot- 
path, but  no  thoroughfare  for  rehlclea.  nta 
crossing  was  one  of  the  regular  stopping 
places  of  the  oar*  of  the  street  railway  near 
RiverdaJe,  Maryland.  Tha  words  "Cars 
stop  here"  wer«  on  both  aldaa  of  the  telo- 
graph  pole  at  the  crossing.  At  the  time 
of  the  Injury  plalntUT  was  six  years  and 
ten  mouths  old.  His  youngest  brother,  Ray- 
mond, waa  a  little  orei  live  years  of  ng^ 
and  with  them  another  brother,  Edwaid, 
abont  nine  years  old.  The  injured  boy,  at 
the  time  he  waa  hurt,  had  his  foot  oaught 
in  a  space  between  tha  rail  and  the  edge 
□f  the  plank  on  the  inside.  There  waa  t«e- 
tlmony  tending  to  show  that  this  opening 
was  2  to  2  11-18  inches  wide.  The  aecideat 
happened  between  2  and  3  o'elodc  in  Uie 
afternoon  of  August  31,  1902.  The  twtl- 
mony  dlaeloeea  that  tbe  boys  had  expected 
to  meet  their  parents,  returning  from  a 
visit,  about  2  o'clock  that  afternoon,  and 
went  to  the  oroaaing  for  that  purpoae.  Ed- 
ward, the  oldest  boy,  w«it  to  hia  father's 
faouaa  nearby  to  gat  a  drink  of  water;  while 
he  waa  gone  the  youngest  boy,  Raymond, 
got  his  foot  caught  in  tbe  apaoe  between 
the  west  rail  and  tbe  pUnk  next  the  loaida 
of  the  rail.  Plaintiff  oams  to  the  aaals- 
tance  of  hia  little  brother,  whose  foot 
he  helped  to  •zb'icate,  and  was  hiniaelf 
caught  in  tbe  space  between  the  plank  aad^ 
the  rail.  Raymond  ran  to  tha  house  to  noti-  g 
fy  Edward  that' the  pUinUfr's  foot  waa* 
caught.  Together  the  two  boys  ran  back 
towards  the  orosaing  and  shortly  thereaJtar 
the  plaintiff  waa  struck  and  so  severely  In- 
jured that  it  became  necessary  to  amputate 
his  leg  below  the  knee. 

In  the  view  we  take  of  this  case  we  do 
not  consider  It  necessary  to  state  in  detail 
the  testimony  as  to  the  construction  of  the 
crossing  and  the  alleged  negligence  In  lear- 
ing  the  spaoe  In  which  the  boy's  foot  waa 
caught.  Under  the  pleadings  and  the  testi- 
mony the  Jury  waa  directed  to  return  a  ap«- 
eial  verdict  upon  three  propoaltlona:  I. 
Waa  the  defendant  guilty  of  negltgenoa  In 
the  Improper  eonstruotlea  « 

•Xd.    Note— For  oases  la  point,   asa  vOL   M,   Cent.  Die  Btrset  Railroads.  |  mt, 

tEd.    Note.— For   cswa  In   point,    s»  toI.    «.    Cant   DIs.  Trial,  |1  6BT,  ESS. 

tSd.    Note.— Far  caaea    la   polnti    sea  toI.    U.    Cent  Dir  Dama«es,  )  100. 

••Ed.  Nat&— Tor  cases  In  point,  see  voL  «(.   Cent.    Die    Trial,   H   HT-Hfc'  ' 
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of  tbe  orosslngT  t.  Was  tbe  defendant  gnU- 
ty  of  ueglisenoe  in  the  Improper  maaage- 
ment  of  tbe  carl  3.  Did  the  motonnan  do 
all  in  hia  power  to  stop  the  oar  as  looii  aa 
ha  saw  the  plainUff*!  foot  waa  caught  in  the 
space  between  the  rail  and  plank  I  The  jury 
answered  the  first  and  second  qneetions  in 
the  affirmative ;  being  unable  to  agree  on 
the  third,  the  plaintiff  oonsented  that  it 
might  also  be  answered  in  the  affirmatiTe. 

In  view  of  these  spedal  flndings,  If  the 
Issue  oonceraing  either  ol  the  first  two  of 
them  was  properly  submitted  to  the  jury 
upon  sufBcient  evidenoe  and  found  against 
the  company,  the  judgment  «f  the  court  of 
appeals  must  tte  affirmed. 

In  deliTering  the  opinion  of  the  oourt  of 
appeals,  Mr.  Chief  Justice  Sbepard  saya: 

"^t  is  eraiceded,  by  reason  of  the  special 
flndings  of  the  jury,  that  the  defendant  was 
guilty  of  negligence,  not  only  in  tbe  eon- 
struetlcn  and  maintenanoe  of  tbe  eroBSing, 
but  also  in  the  management  and  control  of 
the  car;  that  error  in  the  instructions  upon 
t>oth  poiBte  must  be  shown  in  order  to  ob- 
tain a  reversal  of  the  judgment,  because 
either  finding  alone  is  suffiai«it  support 
therefore."     [26  App.  D.  C.  282.] 

It  is  insisted  in  argument  hare  that  the 
•onrt  ought  to  have  taken  tbe  case  from  the 
jury  beoause  of  the  insufficiency  of  the  evi- 
dence to  sustain  a  verdieL  In  tbe  view 
we  take  of  tbe  ease  as  made  and  submitted 
eonoaming  the  oonduet  of  the  motorman  at 
e  the  time  of  the  accident  and  the  instruo- 
f  tfons  given  to'the  jury  in  tliat  connection, 
we  do  not  deem  it  necessary  to  consider  the 
oorreetnesB  of  the  charge  submitting  the 
question  as  to  the  negligent  construction  of 
tbla  crossing.  Wa  tbink  tbe  testimony  was 
ample  to  carry  the  case  to  the  jury  upon  the 
question  of  the  negligent  conduct  of  the 
motorman  at  the  time  of  the  Injury,  and 
that  this  issue  waa  properly  left  to  the 
Jury  under  instructioBS  which  afford  no 
ground  for  reversal. 

N^ligence  only  becomea  a  queation  of  law 
to  be  taken  from  the  jury  when  the  facts 
are  such  that  fair-minded  men  can  only 
draw  from  them  the  inference  that  there 
was  no  negligenca.  If  fair 'minded  men, 
from  the  tacts  admitted,  or  conQieting  tea- 
timoDy,  may  honestly  draw  different  ooo- 
elusions  as  to  the  negligence  charged,  the 
question  is  not  one  of  law,  but  of  fact,  and 
to  be  settled  by  the  -jury  under  proper  in- 
structions. JZioAmoiKl  d  D,  R.  Oo.  v.  Pow- 
ers, 149  U.  8.  43,  37  L.  ad.  642,  13  Sup.  Ct 
Rep.  74B;  Tlorth^rn  P.  B.  Co.  v.  Evtrett, 
1S2  U.  S.  107,  SS  L.  «d.  373,  14  Sup.  Ct. 
Rep.  474. 

In  addition  to  the  facts  to  which  we 
Wv»  adwted  npon  tbe  branoh  of  the  caw 


which  we  deem  It  neeeesary  to  eonaider,  tbe 
testimony  tended  to  show  tbat  there  was 
nothing  to  prevent  the  motorman  from  see- 
ing the  crossing  for  a  distance  more  than 
sufficient  to  have  avoided  Ihe  injury  by  con- 
trolling or  stgpping  bis  car;  that  the  boy 
Edward  wared  his  hat  and  "hollered"  for 
the  motorman  "to  stop,"  when  the  ear  was 
60  or  60  feet  away.  A  passenger  who  was 
on  tbe  car  testified  that,  bis  attention  be- 
ing called  by  the  motorman  ringing  hia 
bell,  be  saw  a  larger  boy  than  tbe  one  on 
the  track,  waving  bis  hand.  Another  pas- 
senger testified  tbat,  when  from  60  to  lOO 
yards  from  tbe  place,  he  saw  three  boys,  ap- 
parently standing  on  tbe  platform  or  cross- 
ing. Plaintiff  aaya  that  just  before  he  waa 
hurt  he  saw  bis  brother  wuving  bia  hat  and 
"hollering"  to  tbe  motorman,  and  that  be 
too  waved  his  hand  at  tbe  motorman.  Wit- 
nesses testified  that  the  car,  when  stopped, 
came  up  with  a  sudden  jolt.  There  was 
also  testimony  tending  to  show  that  boys 
were  in  the  habit  of  playing  at  this  cross- 
ing and  running  back  and  forth  over  it.       ^ 

Tbe  motorman  testified  tbat  be  was  in? 
charge  of  tbe  car  and'was  on  the  Washing-* 
ton-bound  track  at  the  time;  that  he  saw 
the  hoys  when  he  waa  about  3  or  400  feet 
away;  when  he  first  saw  them  there  were 
three  boys  on  the  track,  running  and 
jumping  backwards  and  forwards  on  the 
croBsing.  He  sounded  bts  gong  when  he 
approached,  about  150  feet  away,  and  re- 
peatedly thereafter  until  be  reached  tha 
boy;  when  he  first  aaw  that  the  boy  waa 
not  going  to  get  off  the  track  he  waa  about 
30  or  35  feet  away  from  him;  that  he 
then  put  on  the  brakes,  reversed  the  power, 
and  did  everything  possible  to  stop  the  car. 
Be  had  often  seen  tbe  plaintiff  on  tbe  track 
at  that  place  and  on  the  crossing  at  Riv- 
erdale,  Maryland;  that  be  had  seen  him 
remaining  on  the  track  until  tbe  car  got 
close  to  bim,  when  he  would  jump  off  tha 
trade,  elap  bis  hande,  and  laugh;  had  seen 
the  plaintiff  and  other  boys  do  the  same 
thing;  the  first  thing  tbat  indicated  to  him 
that  the  hoy  would  not  get  off  the  track 
was  when  be  saw  tbat  his  foot  was  caught; 
tbat  at  that  time  be  was  from  30  to  35  feat 
from  himj  that  be  did  not  see  tbe  boys  wave 
tbeir  hands  or  hats  or  making  any  motions 
to  him  or  did  not  hear  them  oalling  to 
him.  There  was  testimony  tending  to  show, 
on  the  part  of  the  plaintiff  below,  that  lie 
was  not  in  the  habit  of  playing  at  this 
crossing,  and  that  he  and  his  brothers  had 
not  bten  there  before  in  the  manner  stated 
by  the  motorman.  The  motorman  testified 
further  that  he  saw  the  boy  on  the  twvUt 
when  be  was  about  3  or  400  feet  away. 

We  are  of  opinion  that,  in  the  atUtuda 
of  the  caae  on  this  subjeet,  It  was  not  error 
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to  iMTt  to  fke  }UTT,  vnAtt  proper  instme- 
ttona,  to  fiid  wliatliaT  or  not  thare  \na  n^ 
ngmea  in  maiMgiiig  tb*  car  juat  before  the 
aieUtmt  ooeurrad.  Upon  tUs  put  of  the 
MM  the  InatnieUoiu  reqoMted  were  u  fol- 
knr«: 

Tlf  tha  Jury  thall  And  from  the  evldoiee 
that  the  motomwn  Knmded  hb  gong  whoi 
W  wma  far  snougli  awmy  from  the  plain- 
tiff and  hU  assoeiatei  w  that  thej  bod  sof- 
fldoit  time  to  leave  the  track  before  the 
ear  reaehed  them,  he  had  the  right  to  a>- 
o  Mima  that  thej  would  do  lo,  and  be  woe 
P  not  reqttlred  to'commenee  to  *top  the  ear 
until  mch  time  aa  he  discorered  that  the 
plaintiff  had  hie  foot  oanght  betireen  the 
rail  and  the  planic;  and  if  they  ahall  fur- 
ther find  that,  as  toon  as  the  motorman 
made  anoh  diecoTeiy,  be  did  all  In  bis  power 
to  stop  the  ear  before  it  atrudc  the  plain- 
tiff, then  thej  should  And  for  the  defend- 
ant 

"If  the  Jurj  find  from  the  aridenee  that 
the  motorman  aonnded  the  gong  when  ha 
waa  far  enough  away  from  the  plaintiff 
and  hie  auodatea  to  that  they  had  suffl- 
deot  time  to  leave  the  track  before  the  ear 
reached  then;  and  if  tber  hhall  farther  find 
that,  ae  aoon  as  the  motorman  aaw  that  the 
plaintiff  wonld  not  or  aonld  not  leave  the 
track  before  the  ear  reached  him.  he  did 
all  In  bla  power  to  atop  the  ear  before  it 
atmak  the  plaintiff,  and  nhall  further  find 
tiiat  the  oonatmetlon  was  not  negligent, 
then  thej  should  And  tor  the  defendant; 
and.  in  determining  whether  the  motorman 
•hottid  have  eonunanoed  to  stop  the  car  be- 
fore he  did,  they  may  consider  the  fact,  if 
tb^  find  it  to  be  a  fact  from  the  evidence, 
that  plaintiff  and  others  were  In  the  habit 
•f  atandlng  on  the  traek  and  leaving  it  as 
the  ear  approached  near  them,  and  whether 
he  saw  any  waving  from  anyone  before  he 
aommenoed  to  stop  tbe  ear." 

Upon  this  snbject  the  court  said  to  the 
Jury: 

"On  tbe  other  question,  as  to  whether  the 
motorman  did  all  that  he  conld  possibly  do 
uder  the  eireumstanoes  to  avert  this  dan- 
fer,  you  will  have  to  consider  all  the  tasti- 
■MMiy;  not  only  that  of  the  plaintiff,  but 
of  the  defendant;  and  try  to  recondle  it  so 
U,T  aa  yon  oan  in  order  to  aacertain  where 
tbe  fAct  Ilee.  Was  it  prudent  in  that  motor- 
nan,  under  all  the  drcumstances  of  the 
ease,  to  oalcnlato  that  theee  children  would 
be  off  from  the  track,  and  ont  of  danger  when 
he  got  there!  Or  was  it  requisite  for  him, 
aa  a  prudent  and  reasonable  man  to  have 
Us  ear  imder  oontool,  so  that  ha  conld  etop 
very  suddenly  In  case  they  were  not  out  of 
danger  when  he  got  tharot  Of  eouTsat  in  de- 
termining tiiat  qnestioB,  you  are  to  eonsider 
iriwt  bad  been  tbe  habit  of  diildrau  about 


p1a7lng*it  that  plaee.  Ton  an  not  to  attrib-  f 
uto  any  eontributoij  ne^tganoa  to  tbe  pluii- 
tiff,  because  this  plaintiff  Is  Ism  than  seven 
yean  of  age,  and  the  law  does  not  ^re 
him  discretion.  Adults  have  to  look  ont  tor 
children  of  that  kind.  But,  at  the  sama 
time,  he  may  have  been  in  the  habit  of 
jumping  off  and  on  that  track  in  such  a 
way  that  tbe  motorman  might  have  been 
justified  In  oonclndlng  there  would  be  no 
danger.  Yon  are  to  look  at  all  the  sur- 
rounding- facto  and  see  whether  that  ia  true, 
whether  he  was  justified  in  that  calcula- 
tion. There  was  one  boy  still  smaller  than 
the  lioy  who  was  injured,  and,  according  to 
the  motorman's  own  stotement,  tbe  three 
boys  were  running  back  and  forth  across 
the  traek.  It  is  for  you  to  determine 
whether  or  not  he  should  have  gotten  into 
close  proximity  to  them  without  getting  his 
car  under  audi  control  that  he  could  have  ' 
stopped  very  suddmly  if  neceesaiy  to  pre- 
vent an  Bcrident.  Of  eonrse,  after  he  saw 
that  the  boy's  foot  was  caught,  he  must  do 
everything  to  stop  the  car.  But  I  call  your 
attention  to  the  time  before  he  conld  see 
that  the  boy'a  foot  was  caught,  and  ask 
you  to  eonsider  what  it  would  have  been 
prudent  for  him  to  do  before  that  time, 
conaidering  all  the  surrounding  circum- 
stances,— considering  tbe  formation  of  this 
plank  eroaalng,  of  this  trati,  and  of 
this  platform,  and  considering  the  fact, 
SB  the  motorman  says  it  was  a  fact, 
that  children  were  frequently  there,  run- 
ning bade  and  forth.  Should  he  have 
antidpatad  that  there  might  have  been  some 
kind  of  danger  there,  and  should  he  have 
stopped  his  car  or  gotten  it  under  oontrol 
before  he  even  saw  any  slgn&i  or  waving, 
or  before  be  aaw  that  the  boy's  foot  was 
caught?  Of  oourse,  aftor  he  saw  that  the 
boy's  foot  was  caught,  it  must  be  his  duty 
to  stop  just  as  soon  as  he  can,  in  order  to 
prevent  the  aeddKit.  I  have  no  doubt  he 
did  that.  But,  whether  he  discharged  hie 
whole  duty  towards  these  children,  whom 
he  admlto  having  seen  there  before  that 
time,  is  a  question  for  the  jury. 

"la  considering  the  question  of  the  lia- 
bility of  the  defendant  on  either  of  the 
two  foregoing  grounds,  tbe  jury  are  in- 
stnieted  that  they  have  a  right  to  take » 
into  consideration  the* evidence  tending  to? 
show  that  the  place  where  the  acddent 
ooenrred  was  a  public  crossing,  and  that  It 
was  frequented,  and  that  it  was  known  to 
tbe  motorman  in  charge  of  the  car  to  ba 
frequented,  by  young  children,  as  wall  aa 
by  older  persona. 

It  is  a  qneetion  lor  the  jury  wheUitf  On 
motorman  should  have  commenced  to  stop 
the  ear  eooner  than  he  did,  and,  in  detemiilt- 
ing  that  qiuaatlon,  they  should  take  Into  eo>- 
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ddentttoB  tlw  tmA,  U  thcr  And  It  to  ba  a 
fMt,  thftt  the  plkiotiff  KDd  othBT  boy*  ware 
In  tha  habit,  at  tba  point  in.  qnMtlon,  of 
ftaadlsg  on  tha  track  until  th«  car  wu 
Ttrj  near  them  and  titen  jumping  off. 

"In  determining  tha  quastion  of  how  far 
the  oar  waa  from  tha  platform  when  the 
b^a  waved  their  haoda,  they  miut  be  gov- 
erned by  the  eridanee,  and  not  by  apeeula- 

The  (ubitance  of  tha  requests  of  the  de- 
fendant on  thia  part  of  the  caaa  was  that 
the  motcrman,  having  sounded  hia  gong  far 
enough  away  to  give  warning  to  the  boya 
in  time  to  get  off  the  trtck  before  the  oar 
iieaehed  tbem,  did  all  his  duty  required, 
provided  that,  as  soon  as  he  saw  that  the 
boy  eould  not  or  would  not  leave  the  traob,  ha 
did  all  In  his  power  to  stop  the  ear  before 
tha  injury.  On  the  other  hand,  the  court 
left  it  to  the  jury  to  say  whether,  under 
the  dreurastanoee  shown,  tha  motorman  was 
or  was  not  guilty  of  n^ligenea  in  failing 
to  get  his  ear  under  oontrol,  ao  that,  in 
the  event  of  probable  injury, !»  oould  quiclc- 
^f  and  promptly  stop  it,     - 

Wa  thinlc  the  court  did  not  err  In  its 
diarge  In  this  reapect,  and  that  the  motor- 
man  had  no  right  to  assume  that  boys  of 
tender  age,  such  as  the  plalntilT,  might  not 
be  caught  upon  the  croasEng,  notwithstand- 
ing his  signals,  which  would  have  been  ade- 
^ate  to  warn  one  of  mature  years  of  ap- 
proaching danger.  Plaintiff  was  not  a 
wrongdoer.  He  liad  gone  upon  the  track 
WJtb  a  view  of  rescuing  hU  brother,  and  vras 
himself  eanght  and  was  unable  to  extricate 
hia  foot  from  the  spoce'between  the  rail  and 
the  plank.  It  is  not  conteiided  that  he  was 
O  guilty  of  any  contributory  negligence.  He 
Pwas  a  child  of  tender  years; 'the  t«atimony 
Is  undisputed  tliat  children  were  in  the 
habit  of  playing  at  Bind  near  this  eross- 
Ing;  that  they  were,  at  the  Uma  of  the  in- 
jury, in  full  view  ot  the  motorman  at  leaat 
400  feet  away,  at  which  distance  he  ad- 
mits he  saw  the  lioys.  It  was  appar- 
ent that  one  of  the  boys  was  right 
upon  tha  track.  The  jury  may  have  found 
from  the  testimony,  and  the  court  could 
not  have  disturbed  that  coucIUBion,  that 
the  motorman  acted  upon  the  assumption 
that  the  boys  would  get  off  the  trade, 
and,  though  running  at  a  speed  of  8  to  10 
miles  per  hour,  made  no  effort  to  get  his 
ear  under  control  or  to  stop  It,  until  he  saw 
tlie  boy's  foot  was  caught,  when  it  waa  too 
late  to  do  otherwise  than  run  over  him. 
The  ear,  running  with  eteetrle  power,  oould 
have  bean  controlled  and  taken  wdl  in  hand 
■o  as  to  be  readily  atopped  at  the  erouing. 

Thia  court  In  Vnion  P.  R.  Oo.  v.  ifoDon- 
mld,  1S2  U.  S.  262,  277,  33  L.  ed.  434,  441, 
M  Sup.  Ct.  Rep.  61B,  D2S,  quoted  approving- 


ly from  Judge  Cooley  in  a  Michigan  case: 
"Children,  wb^wer  they  go,  must  be  wx- 
pected  to  aet  upon  childish  instincts  and 
impulses;  and  others,  who  are  chargeable 
with  a  duty  ot  care  and  caution  towarda 
them,  must  calculate  upon  this  and  take 
precautions  accordingly ."  Thia  view  la 
supported  by  other  well-considered  cases. 
Poteen  T.  Harlov,  53  Mich.  607,  514,  61 
Am.  Rep.  164,  19  N.  W.  257 ;  Camden  Inter- 
state R.  Co.  V.  Broom,  139  Fed.  S95;  Por- 
retlal  v.  Uiltoatikee  Eleatric  R.  i  Light  Co. 
IIB  Wis.  4S5,  97  N.  W.  182j  Blrutzel  v. 
St.  Paul  City  R.  Co.  47  Minn.  643,  SO  M. 
W.  090;  Gray  v.  Bt.  Paul  City  B.  Oo.  87 
Minn.  280,  91  N.  W.  1108. 

This  is  not  a  case  of  a  sudden  and  unex- 
pected coming  of  children  upon  a  trade. 
The  jury  may  have  found  that,  if  the  motor- 
man  had  acted  prudently  in  view  of  the 
signals  and  warnings  to  stop,  which  the 
testimony  tends  to  show  were  given,  and  the 
full  view  he  had  of  the  boys  at  tha  time 
of  the  accident,  chedced  the  ear  and  kept 
it  under  control,  the  injury  might  have 
been  avoided. 

We  think,  upon  principle  and  authority, 
the  eourt  properly  left  to  the  jury  to  &nd 
whether  the  motorman  exercised   that  rea^  ^ 
sonable  care  to  avoid  injury  to  the  boy  J 
which  the'dmimstances  of  the  occasion  re-  * 
quired.     And  to  have  given  an  inatmctlos 
as  requested  by  the  plaintiff  in  error,  whldl 
limited  the  duty  of  the  motorman  to  sound- 
ing an  alarm   in  time  for  tha  boy  to  gat 
off  the  track,  and  to  act  upon  the  presump- 
tion  that  he  would  do   so  until   he  found 
it  was  Impossible  for  the  plaintiff  to  remove 
hia  foot,  would  have  been  an  unwarranted 
eharge. 

It  la  further  urged  thut  the  eourt  erred 
in  Inetructing  the  jury  upon  the  qneation 
of  damages.  Upon  thia  point  the  court 
aald: 

"The  jury  are  fnstmcted  that,  it  they  find 
a  verdict  for  the  plaintiff,  they  should  real- 
der  a  verdict  In  his  favor  for  such  a  sum 
(not  exceeding  the  amount  elaimed  In  the 
dedaration)  aa.  In  their  judgment,  will 
reasonably  compensate  him  for  the  pain  re- 
aulting  from  the  Injury  and  from  the  lose 
of  his  leg;  for  the  Inconvenience  to  which  he 
haa  been  put,  and  which  he  will  be  likely  to 
be  put,  during  the  remainder  of  his  life,  in 
consequence  of  the  loaa  of  his  leg;  for  tha 
mental  Buffering,  past  and  futures  whidi  the 
jury  may  find  to  be  the  natural  and  nees*- 
sary  consequence  of  the  loss  of  hia  1^,  and 
for  such  pecuniary  loes,  as  the  direet  reault 
of  the  injury,  which  tiia  jury  may  find  from 
the  evidence  that  he  is  reasonably  likely 
to  sustain  hereinafter  in  eoaaeqnence  of 
hia  being  deprived  of  one  of  his  legs." 

The  court's 
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miif  pkrUenlkT  In  wbldi  tUs  dur^  whleh 
coven  a  number  of  fllemanti  of  damnget, 
ma  alleged  to  be  wrong;  onlj  a  general  ex- 
eeption  was  taken  to  the  obaige  u  given 
In  thit  reipect  It  baa  been  too  frequently 
held  to  require  tbe  extended  citation  of 
caeea,  that  an  exception  of  tbla  general  char- 
acter will  not  cover  specific  objeetionE 
which,  in  faimeaa  to  the  court,  ought  to 
have  been  called  to  ita  attention,  in  order 
that,  it  necessary,  it  eonld  correct  or  modify 
them.  A  number  of  the  rules  of  damagee 
laid  down  in  this  charge  were  unquestion- 
ably correct;  to  which  uo  objection  has 
been  or  could  be  auccesBfuIly  made.  In 
■neh  eaaea  it  ia  the  duty  of  the  objecting 
S  party  to  point  out  apecifleally  the  part  of 
?tbe  inatructions  regarded  as  erroneous.* £al- 
timore  A  P.  B.  Co.  y.  Maekty,  161  U.  S.  72. 
86,  3S  L.  ed.  624,  629,  IB  Snp.  Ct  Rep.  491. 

It  la  now  objected  tliat  to  permit  a  re- 
eorery  for  a  peouiiiary  loss,  aa  covered  in 
the  instruetiona,  would  allow  the  infant 
plaintiff  to  recover  compensation  for  hia 
time  before  as  well  as  after  he  hag  reached 
bis  majority;  and  that,  during  infan^,  hia 
lather  ia  entitled  to  recover  any  wsgea  he 
might  earn.  If  the  defendant  wished  the 
charge  modified  in  this  respect,  be  should 
have  called  the  attention  of  the  oourt  di- 
rectly to  this  feature.  The  charge  in  this 
Taspeot  waa  general,  pertoitting  a  recovery 
for  a  pecuniary  loss  directly  resulting  from 
the  injury.  It  would  be  very  unfair  to  the 
trial  court  to  keep  such  an  objection  in 
abeyance,  and  urge  it  for  the  first  time  in 
aa  appellate  tribunal. 

Furthermore,  an  objection  ia  taken  to  the 
eharge  aa  to  mraital  suffering,  paat  and  fu- 
ture. It  is  objected  that  this  Instruction 
permits  a  recovery  for  future  humiliation 
and  embarrasament  of  mind  and  feelings 
because  of  the  loss  of  the  I^.  But  we  Und 
no  objectim  to  the  ohaige  aa  given  in  this 
respect  The  court  said:  "The  jury  are  to 
ooneider  mental  suffering,  past  and  future, 
found  to  be  the  necessary  oonsequenoe  of  the 
lota  of  his  leg."  Where  such  mental  euf' 
fering  is  a  direct  and  necessary  consequence 
ol  the  physical  injury,  we  think  the  jury 
may  consider  it.  It  is  not  unlikely  that 
the  court  might  have  given  more  ample 
Instruction  in  this  respect,  had  It  been  re- 
quested so  to  do.  But  what  was  said 
limited  the  compensation  to  the  direct  con- 
sequences of  the  phyeiciU  injury. 

An  instruction  of  this  character  was  sua- 
tainad  in  Washington  d  G.  R.  Co.  v.  Har- 
mon, 147  U.  &  GS4,  37  L.  ed.  28S,  13  Sup. 
Ct  Rep.  557.  That  there  might  be  more 
or  lees  continuous  mental  Buffering  direct* 
ly  resulting  from  a  maiming  of  the  plain- 
tiff's person  in  an  injury  of  this  character 
waa  probable,  and,  where  the  jury  waa  lim- 


ited to  tltat  wUdt  neeeuarlly  resulted 
from  the  injury,  we  think  there  can  be  no 
valid  objection  or  just  ground  of  complaint 
Of  a  charge  of  this  character.  In  £ennon  v. 
Oiitner,  131  U.  8.  22,  26,  33  L.  ed.  110,  112, 
g  Sup.  Ct  Bep.  686,  Hit.  Justice  Qray.H 
speaking  for  this  court,  saId:*"But  the  tn-? 
struction  given  only  authorized  them,  in 
assessing  damagca  for  the  injury  caused  by 
the  defendants  to  the  plaintiff,  to  take  into 
consideration  "his  bodily  and  mental  pain 
and  suffering,  both  taken  together'  ('but  not 
his  mental  pain  alone*),  and  such  as  'in- 
evitably and  necessarUy  resulted  from  the 
original  injury.'  The  action  is  for  an  injury 
to  the  person  of  aa  intelligent  bang,  and 
when  the  injury,  whether  caused  by  wilful- 
ness or  by  negllgaaoe,  produces  mental  aa 
well  as  bodily  anguish  and  suffering.  Inde- 
pendently of  any  extraneous  oonaideration 
or  cause,  it  la  impossible  to  exclude  the 
mental  suffering  in  estimating  the  extent 
of  the  personal  injury  for  which  compensa- 
tion is  to  be  awarded.  The  instruction  was 
in  accord  with  the  opinions  of  this  court  in 
similar  eases."  We  find  no  error  in  the 
charge  in  this  respect 

Aa  to  the  allied  error  in  charging  the 
jury  that  damages  could  not  be  recovered 
in  excess  of  the  sum  claimed  In  the  decla- 
ration, the  court  waa  careful  to  say  to  the 
jury  that  the  sum  elalmad  sliould  not  be 
taken  as  a  criterion  to  act  npon,  but  that  it 
was  only  a  limit,  beyond  which  th^  oonld 
not  go.  We  cannot  see  how  the  plaintiff 
in  error  waa  prejudiced  by  this  instruction. 

Th€  fudgmtnt  of  the  Court  of  Appoati  tt 
affirmei. 

(202  TI.  B.  B98) 

STATE  OF  MISSOURI,  Plaintiff. 

STATE  OF  ILLmOIS   and   the  Sanitary 

District  of  Chicago. 
1.  Coat>~tB     BcttooB     between     BtBtea.— 

Coat9  are  properly  alloveil  to  d«feadant>  on 
the  dlsmtasst,  by  the  euprrme  Court  of  the 
United  Slates,  of  tbe  bill  filed  on  bebaU  ot 
Ibe  state  of  Mliseurl  asnlnst  tb«  state  of 
Illinois  and  t>ie  sanitary  district  ol  Chicago, 
to  reitmln  the  discharge  of  the  eevaie  of 
Cblcs^Q  thrDQEh  an  artificial  canal  Into  the 
MlBSlaalppt   river. 

Testimony  given  before  an  eiamlner  may  be 
treated  ■>  a  "deposttlon"  wllbin  tbe  meui- 
lug  of  U.  S.  Bev.  Stat,  g  821.  U.  B.  Comp. 
Btat.  IDOI,  p.  6S2,  provldlDg  tot  solicitor's 
fees  far  each  deposition  taken  and  admitted 
In  evidence.* 

[No.  4,  OriginaL] 

Submitted  Man  U.  iS06.    Decided  Maj/  t8, 

1908. 

MOTION  for  the  allowance  and  taxation 
of   costs   on   the   dismissal  of   the   bill 
filed  on  behalf  of  the   state  of   Ifissonil 

•Ed.   Note.— For  caxa  In  pelst,   sat,  *oL   1^  , 
Cent.  Dii.  Coits,  H  69M01  C^t^OtJC 
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«gftliut  th*  lUU  of  niinoli  and  the  m^- 
tMXj  dutriot  of  Chicago,  to  restrain  the  dis- 
ehuge  of  the  aewage  of  Chicago  through 
ui  artidcUl  etuaai  inta  the  Miseiaaippi  river. 
AOotoed. 

The  facta  are  stated  lb  the  opinion. 

Mr.  ErMiuaa  O.  Ll»dl«r  (or  the  aanl- 
tary  district  of  Chicago. 

IfMort.  Herliert  S,  Hadler*  OIwtIbb 
W.  Bate*,  and  B»m  B.  JeKrlM  for  Mia- 


Mr.  Justice  HoImM  delirared  the  opinion 
of  the  ooortt 

This  ia  a  motion  tor  the  allovance  and 
taxation  of  eoata  in  tlie  eaaa  reported  in 

200  D.  S.  496,  eo  L.  ed. ,  26  Sup.  Ct.  Rep. 

M8.    The  coata  aalced  are  aa  foUowa: 

(B.eSO  paid  to  the  ipectal  oonrmlralmier. 
(3,770.37  lor  UUdb  down  and  tranaerDtlns 
Um  leatlmoDj  of  acfmdant'i  wit-  j 
9  Bcaaaa,  ate. 

M       •  1720     BoUcltora"  feea,  trf»-  120  tet  attraa- 
*  ance  at   Qoal  bearing  and  tS.OO 

(or  eac&  dcpoiltlon  taken  and  ad- 
mitted In  aTldenee,  In  aecordinee 
wltb    Bev.    8taL     I     824,    □.     ■■ 

Corap.  But  1901.  o.  esa. 


•10.140.17,  totaL 

The  plainUfT  ohjeeted  to  the  allowanoe, 
and  the  clerk  nfaired  the  matter  to  this 

The  only  quMtion  of  detail  eoncenu  the 
last  item.  The  main  objection  i«  to  the 
allowanoe  of  any  oost*  at  alL  The  power 
of  the  court  to  allow  coats  is  not  disputed. 
PmnMylvania  v.  Wheeling  4  B.  Bridge  Oo. 
18  How.  4W,  IS  L.  ed.  44B.  The  fonuer 
decree  in  thia  ease  allowed  them,  and,  in 
the  atipulation  for  the  appointment  of 
apedal  commiaaiouer,  the  parties  agreed 
that  the  coaU  should  be  "taxed  by  the  court 
on  the  final  disposal  of  the  case,  to  be  paid 
in  auch  manner  as  the  court  may,  at  that 
time,  determine."  But  it  is  said  that  It 
la  Inoouaistent  with  the  dignity  of  a  aover- 
elgn  ataU  to  aak  for  eoata;  that,  in  bound- 
ary cases,  eoata  have  been  divided,  and  that 
the  suit  was  not  for  a  pecuniary  interest, 
but  only  tlie  performanoe  of  the  duty  of  a 
soyereign  to  ita  dtiiena,  for  which  no  casta 
ahould  be  imposed. 

Bo  far  as  the  dignity  of  the  state  la 
eemed,  that  ia  lU  own  affair.  The  United 
Statea  has  not  been  above  talcing  coata. 
Vitited  State*  v.  Sanborn,  135  U.  8.  271,  S4 
U  ed.  112,  10  Sup.  Ct.  Bep.  B12.  As  to  the 
supposed  rule  in  boundary  casee,  it  Is  not 
abaolut«.  But,  in  many  caaea  of  that  kind, 
both  partiM  are  equally  interested  to  have 
the  bonndary  settled,  and,  whicherer  state 
b^ina  the  auit,  both  equally  are  aetois. 
Thus  ommter  relief  was  aaked  by  the  de- 


fendanta  in  Vehraska  r.  lowo,  143  U.  5.  359, 
36  L.  ed.  1S6,  12  Sup.  Ct  Bep.  396,  and  Mia- 
stmH  Y.  Iowa,  160  U.  S.  OSS,  40  L.  ed.  GS3, 
IQ  Sup.  Ct.  Bep.  433.  Aa  to  the  nature  of 
thia  suit,  the  plaintiff  alleged  swioua  pecun- 
iary damage  to  itself  by  the  depoait  of 
great  quantities  of  filth  upon  tlia  portion 
of  the  bed  of  the  Uisaissippi  allied  to  be- 
long to  it,  and,  in  short,  framed  ita  bill  like 
any  ordinary  bill  by  a  private  person  to 
reatrain  a  nuisance.  The  chief  differenoe 
was  in  the  size  of  the  nuisance  alleged. 
There  la  no  indication  that  the  defendants 
desired  or  needed  the  detej-mination  of  tluao 
court,  aa  atates  well  might  when'tbeir  juris-? 
diction  waa  in  doubt.  So  far  aa  thia  paint 
Is  ooncemed,  there  ia  no  reaaon  why  the 
plaintiff  should  not  suffer  the  usual  consa- 
quenee  of  faUure  to  establish  ita  case. 

The  only  item  apecioUy  discusaed  is  the 
charge  of  $2.^  for  each  witnesa  examined 
before  the  examiner,  on  the  footing  of 
"depositions"  mentioned  In  Be*.  Stat.  I 
B24.  There  seems  to  have  been  some  dif- 
ference of  opinion  in  the  lower  oourt*  aa 
to  whetlier  testimony  given  before  an  ex- 
aminer oould  be  trmted  aa  a  deposition. 
See  BtroM*  V.  Meyer,  22  Fod.  407 ;  1  Foster, 
Fed.  Pr.  Sd  ed.  727,  I  330.  In  favor  of  ao 
treating  it  are  Fergueon  t.  Dent,  40  Fed.  S9; 
Hake  r.  Brown,  44  Fed.  784;  Ingham  v. 
Pieroe,  37  Fed.  647;  The  BtUHe  P.  lAndef 
Fed.  SS7:  Btimpaon  v.  Aroolcs,  3 
Blatchf.  4SB,  Fed.  Caa.  No.  13,454.  See  also 
8t.  Uatthevfe  Ban.  Bank  y,  FideUtg  S  O, 
Oo.  106  Fed.  161,  102,  163.  The  words  of 
the  statute  are  broad  enough  to  embraM 
the  testimony,  unlea*  they  are  taken  very 
atrictly,  and  the  trouble  ttt  the  partiea  in 
having  to  visit  different  places  was  sim- 
ilar to  that  oansed  by  the  taking  of  deposi- 
tlona  adverted  to  by  Judge  Treat  in 
SIrauf  V.  Ueyer.  The  eaae  la  quite  distinct 
from  that  of  testimony  taken  in  court  and 
reduced  to  writing  by  a  reporter.  We  are 
of  opinion  that  the  item  may  be  allowed, 
jrotion  for  eotU  atiowed. 

(*W  U.  S.  6»4) 

PEOPLE  OF  THE  STATE  OP  NEW  TORK 

upon   the  Relation    of  the  NEW  YORE 

CENTRAL   ft  HUDSON    RIVER    RAIIc 

ROAD  COMPANY,  Plff.  in  Err., 

NATHAN  L.  MILLER,  as  Comptroller  of 
the  Bute  of  New  York.     (Nos.  81,  82.) 


OTTO    KEISEY,    aa    Comptroller   of    Vb» 
State  of  New  York.     (Noa.  686,  087, 688.) 
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nllmy  corpormUon  la  not  diprtTad  of  Ita 
pnjfBttj  wltboat  dn*  proeen  of  law  baeaaM 
■•  ndnctlan  la  aUQwvd  tram  Um  capital 
stock,  taken  a>  (li*  baaU  of  the  (laDchlM 
tax  tatpoMd  br  H.  Z.  L«wi  1896,  dup.  908. 
I  182,  an  accooDt  at  tli*  eonaldenble  pn>- 
porttan  of  Ita  toIUns  lUck  whleb.  b7  the 
tamlllai  eonraa  of  ratlwar  bnataicaai  la  al- 
wiTi  abeant  tram  the  atate. 
■>  lataratata  e«^niere»— atatv  p«v«1>- 
UaM  corporate  taLXstloa.—  Intaratate 
eomnerce  U  not  Dueonatltntlonall;  InUrtgred 
with  br  tlM  francUae  tax  Impgaed  npon  a 
damaatlc  rallwar  connradon  b;  M.  X.  Lawa 
1890,  chap,  BOB,  I  182,  beeanaa  no  dedoc- 
tloti  It  alloved  from  the  capital  itock,  taken 
aa  the  baala  of  tbe  tax,  on  aMoont  of  tbe 
Mnalderable  proportion  et  Ita  rolling  itodt 
whlcb,  bj  tba  familiar  coaiea  of  rallwar 
bnalDeaa,  la  alwayi  abaeat  tram  tba  atata.* 

[Noa.  81,  82,  B8S,  S87,  SS8.] 


rUnr  judgmenta  anloteivQ  a  fTancbiae  tax 
impOBod  cm  a  domectic  nilwa;  eorpora- 
tion,  entered  {ninuant  to  the  mandate  of 
that  wmrt^  which,  on  a  aecond  appeaJ,  had 
affirmed  a  Judgment  of  tl>e  Appellate  Dirl- 
•ion  of  the  SnpTeme  Court  for  the  Third 
Department,  which  had,  jn  write  ot  certio- 
rari, afflnned  the  determination  of  the  itate 
eomptrallor.     Alao — 

THREE  WRITS  OF  ERROR  to  the  Oonrt 
of  AppealB  of  the  State  of  New  York 
to  review  jndgmenta  affiimli^  Judgmenta  of 
the  Appellate  Diviaion  ot  the  Supreme 
Oooit  for  the  Third  Departmmt,  whieh 
kad  alSmwd  the  determinatiOD  of  the  ftate 
eomptroUer  fn  aanneninc  auch  franchise  tax. 
Afirmed. 

See  iame  eaaa  below  for  No.  81,  Appellate 
DiTiaion,  89  App.  Div.  127,  8B  N.  Y.  Snpp. 
108B;  in  Ooort  of  Appeals,  177  N.  Y.  684, 
«  N.  E.  11E9.  For  No.  82,  177  N.  Y. 
684,  09  N.  B.  1129.  For  Noa.  SStV^B 
(N.  T.)  7S  N.  B.  1104. 

The  facta  are  stated  in  the  opinion. 

l/e—r».  JUbert  H.  Hania,  Ira  A.  Place, 
■ad  Thomas  Em«ry  for  plaintiff  in  error. 

ifecara.  JoUilb  1L  MayvT  and  Boraae 
_  Jfo<JMrt  for  defendant  in  errar. 

•    *Hr.  Justice  Holvsea  delirered  the  opln- 
|gn  of  the  ooort: 

Theaa  eaaea  arise  upon  writ*  of  eertlorari, 
Issuad  ander  the  state  law  and  addressed 
to  the  state  eomptroUer  for  the  time  being, 
to  reriea  tazea  imposed  upon  the  relator 
for  the  rears  IDOO,  1001.  1002,  1903,  and 
1904,  respectlTelj.  The  tax  waa  lerled  un- 
der New  York  Laws  ot  1B96,  chap.  SOS,  | 
U2,  which,  so  far  as  material,  la  aa  fol- 
■  la  potnt,  aaa  TOL   UL 


Iowa:  Trancbiae  Tax  on  Corporations.— 
Ererr  eorporatloa  .  .  .  incorporated 
.  .  .  under  .  .  .  law  in  this  atatt^ 
■halt  pay  to  the  state  treasurer  annually,  an 
ammal  tax,  to  be  oomputed  upon  the  basis 
of  the  amount  of  its  capital  stock  emplofed 
within  this  state  and  upon  each  dollar  of 
such  amount,"  at  a  certain  rate,  if  the 
dividends  amount  to  6  per  oent  or  more 
upon  the  par  value  of  such  capital  stock. 
"If  Buoh  dividend  or  dividends  amount  to 
leaa  than  S  per  centum  on  the  par  value  ot 
the  capital  stock  [as  was  the  case  with  th^ 
relator],  the  tax  shall  be  at  the  rate  of 
Ij  mills  upon  such  portion  of  the  capital 
stodc  at  par  as  the  amount  of  capital  em- 
ployed within  this  state  bears  to  tte  entire 
capital  of  the  corporation."  It  Is  proridcd 
further  by  the  same  aecUon  that  every  for- 
eign corporation,  etc.,  "shall  pay  a  like  tax 
for  the  privilege  of  exercising  its  corporate 
franehiaea  or  carrying  on  its  business  in 
•uoh  corporate  or  organised  capacity  in  this 
state,  to  be  oomputed  upon  the  basis  of  the 
oapital  employed  by  it  within  this  state." 

The  relator  is  a  New  York  corporation, 
owning  or  hiring  llnee  without  as  well  at 
within  the  state,  having  arrangements  with 
other  carriera  for  through  transportation, 
routing,  and  rating,  and  amding  ita  cars  to 
points  without  aa  well  as  within  the  state, 
and  over  other  lines  aa  well  as  its  own. 
The  can  are  often  out  of  ths  relator's  poe- 
sessiim  for  some  time,  and  may  be  trans- 
ferred to  many  roads  successively,  and  even 
may  be  used  by  other  roads  for  their  own  » 
independent  burinesa,  before  they*  return  to  • 
the  relator  or  the  state.  In  abort,  by  ths 
familiar  course  of  railroad  business  a  con- 
siderable portion  ot  the  relator's  cars  eon- 
Btantly  is  out  of  the  state,  and  on  this 
ground  the  rslator  contended  that  that  pro- 
portion should  be  deducted  from  its  entire 
capital,  in  order  to  find  the  capital  stock 
employed  within  the  state.  This  contention 
the  comptroller  disallowed. 

The  writ  of  certiorari  in  the  earliest  esse. 
No.  81.  with  the  return  setting  forth  the 
proceedings  of  the  comptroller.  Knight,  and 
the  evidence  given  before  bim,  was  httxi 
by  the  appellate  division  of  the  supreme 
court,  and  a  reduction  of  the  amount  of 
the  tax  was  ordered.  76  App.  Div.  169.  77 
N.  Y.  Supp.  401.  On  appeal,  the  court  of 
appeals  ordered  the  prooeedings  to  be  re- 
mitted to  the  comptroller,  to  the  end  that 
further  evidence  might  be  taken  npon  the 
queetioo  whether  any  of  the  relator's  roll- 
ing stock  waa  uaed  exclusively  outside  of 
the  state,  with  aireetions  that.  If  it  abonld 
be  foimd  that  such  was  the  tact,  the  amount 
of  the  rolling  stack  so  uaed  ahould  be  d» 
ducted.  173  N.  Y.  2G5,  66  H.  8.  1102.  On 
rehearing  of  Ho.  81,  and,  with  it,  No.  88, 
OnO.  Wt.  Oommvesb  f  UL 
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btdoT*  tht  comptToIIer,  now  Uillar,  no  eri- 
denn  waa  offered  to  prove  that  uiy  of  the 
relator's  cars  or  engines  were  lued  ooutlau- 
01UI7  ftud  exclusively  outdde  of  the  at&te 
dnring  the  whole  tax  year.  In  the  later 
easel  it  waa  admitted  that  no  aubBtantial 
amoimt  of  the  equipmoit  waa  ao  used  dur- 
ing the  aimilar  period.  But,  in  all  of  them, 
evidence  waa  offered  of  the  movementa  of 
particular  cara,  to  illustrate  the  trsnaferB 
which  they  went  through  before  thej  re- 
turned, as  haa  been  stated,  evidence  of  the 
relator'a  road  mileage  outaide  and  inaide 
of  the  atate,  and  also  evidence  of  the  oar 
mileage  outaide  and  inside  of  the  atate,  tn 
order  to  show,  on  one  footing  or  the  other, 
that  a  certain  proportion  of  can,  although 
not  the  aaroe  cars,  was  continuonaly  with- 
irat  the  state  during  the  whole  tax  year. 
The  comptroller  refused  to  nuUce  any  reduc- 
tion of  the  tax,  and,  the  caae  being  taken 
up  again,  hia  refusal  waa  affirmed  by  the 
•ppellate  division  of  the  supreme  court  and 
by  the  court  of  appeals  on  the  autlioritj 
of  the  former  decision.  88  App.  Div.  127, 
eSS  N.  T.  Supp.  1088,  177  N.  T.  6S4,  09 
fs.  E.  1129.*  The  later  cases  took  substan- 
tially the  same  courae.  The  relator  aavod 
tlie  queationa  whether  the  atatnt«,  aa  con- 
atrued,  was  not  contrary  to  article  1,  i  8, 
of  the  Constitution  of  the  United  fitatea,  aa 
to  commerce  among  the  states;  article  1,  | 
10,  against  Impairing  the  obligation  of  con- 
tracts; article  4,  I  1,  aa  to  giving  full  faith 
and  credit  to  the  public  acts  of  other  atatea; 
and  the  14tli  Amendment.  It  took  out 
writs  of  error  and  brought  the  eases  here. 
The  argument  for  the  relator  had  woven 
through  it  au^estions  which  onlj  tended 
to  ahow  that  the  construction  of  the  New 
Tork  statute  by  the  court  of  kppeala  waa 
wrong.  Of  course,  if  the  atatute,  aa  oon- 
atrued,  is  valid  under  the  Constitution,  we 
are  bound  by- the  construction  given  to  it 
by  tlie  state  court.  In  this  oaae  we  are  to 
assume  that  the  statute  purports  and  in- 
tends to  allow  no  deduction  from  the  capital 
stock  taken  as  the  baaia  of  the  tax,  anleea 
some  ipeciflc  portion  of  th*  corporate  prop- 
erty is  outside  of  the  state  during  the  whole 
tax  year.  We  must  aaauine,  further,  that 
DO  part  of  the  corporate  properly  in  ques- 
tion waa  outside  of  the  state  during  thf 
whole  tax  year.  The  proposition  really  waa 
conceded,  a«  we  have  said,  and  the  evidence 
that  was  offered  had  no  tendency  to  prove 
the  contrary.  If  we  are  to  suppose  that 
the  reports  offored  in  evidence  were  accepted 
aa  oompetent  to  establish  the  facts  whloh 
they  set  forth,  still  It  would  he  going  a  very 
great  way  to  infer  from  oar  mileage  the 
average  number  or  proportion  of  cars 
■ent  from  the  stato.  For,  as  waa  aaid  bj  a 
iritnai^  tlia  r^orts  ahov  only  that  tha  mub 


made  ao  nany  mnea,  but  It  might  bo  tea 
or  It  might  be  fifty  ears  that  made  tbanw 
Certainly  no  inference  whatever  could  ba 
drawn  that  the  same  ears  were  absent  fr^ 
the  state  all  the  time. 

In  view  of  what  ws  have  said  It  la  qnea- 
tlonoble  whether  the  relator  haa  offered 
evidence  enough  to  open  the  constitutional 
objections  urged  against  the  tax.  But,  as  it 
cannot  be  doubted,  in  view  of  the  wdl- 
known  oourae  of  railroad  bnsineao,  that 
some  eonaideraUe  proporUoa  of  the  rel»-  ^ 
tor's  ears  always  la  abaant  from  tlte  atatt^  • 
It  would  be  unsatiafoctoiy  to  turn  the'eaat* 
off  with  a  merely  terhniwd  answer,  and  w« 
proceed.  The  most  salient  polnta  of  the  i» 
lator's  argument  are  aa  follows  1  This  tax 
ia  not  a  tax  on  the  frondilsa  to  be  a  eor- 
poratioa,  but  a  tax  on  the  use  and  cserdaa 
of  the  franchise  of  transportation,  ^le  nsa 
of  this  or  any  other  franchise  oat^de  th* 
stato  cannot  be  taxed  by  New  York.  Th* 
car  mileage  within  the  state  and  that  upon 
other  lines  without  the  state  affords  a  basis 
of  apportlonmttit  of  the  average  total  of  can 
continuously  employed  by  other  oorporstfani 
without  the  atate,  and  the  relator'a  load 
mileage  within  and  without  the  stato  a^ 
fords  a  bacia  of  apportionment  of  its  aTB<- 
age  total  equipment  continuously  (mployed 
hj  it  reapeoUvely  within  and  without  the 
stat*.  To  tax  on  the  total  value  within  and 
without  is  beyond  the  jurisdiction  of  tha 
states  a  taking  of  property  without  dm 
process  of  law,  and  an  unconstitutional  In> 
terference  with  eommereo  among  the  states. 

A  part  of  thia  argument  we  have  answered 
alnady.  But  we  must  go  farther.  We 
are  not  enrions  to  Inquire  eiaetly  what  kind 
of  a  tax  thia  is  to  be  called.  If  it  an  b» 
auatained  by  the  name  given  to  it  by  the 
local  courts,  it  muat  he  sustained  by  n& 
It  is  called  a  franchiaa  tax  in  the  act,  bat 
it  is  a  franchise  tax  meanired  by  proper^. 
A  tax  very  like  the  present  waa  treated  aa 
a  tax  on  the  property  of  the  eorporation  tn 
Delaware,  L.  A  W.  R.  Qo.  v.  PenmylvaMa, 
igs  U.  S.  341,  353,  4B  L.  ed.  1077,  1081,  EB 
Sup.  Ct.  Rep.  069.  Thia  seana  to  be  re> 
garded  aa  auch  a  tax  by  the  court  of  appeala 
in  thia  case.  See  People  ea  rel.  Oommerwial 
Cable  Co.  v.  ttorgan,  178  N.  Y.  433,  439, 
07  L.  R.  A.  900,  TO  N.  E.  987.  If  it  is  a 
tax  on  any  franchise  nhlch  the  stats  of  New 
York  gave,  and  the  same  atate  could  take 
away,  it  stands  at  least  no  worse.  The  re- 
lator's argument  assumes  that  It  must  be 
regarded  as  a  tax  of  a  particular  kind,  in 
order  to  invalidate  it,  although  ft  mi^ifc 
be  valid  if  regarded  as  the  atate  oonit  i^ 

Suppose,   then,   that   the   stat*   of   Now 

York  bad  taxed  the  proper^  directly,  then 
wu  Dothlag  to  hindw  Us  taxli^  tlw  irt«ia 
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^«l  It    It  is  true  that  It  hw  been  decided 
AtbM  proptrly,  evan  of  a  domettie  eorp<ttw- 

*  Vaa,  Cftnikot  be  taxed  if  it  ii*p«riiia.neiit]j 
out  of  the  state.  Union  Refrigerator  Trontit 
Co.  T.  JToHtuaJty,   19B  U.  &  IH,  201,  211, 

50  L.  ei. ,  26  Sup.  Ct.  Hep.  36 :  Deloimre, 

L.  <C  W.  R.  Co.  V.  Pennatilvania,  188  U.  S.  311, 
4S  L.  ed.  1077,  2S  Sup.  CL  R^.  060;  Louii- 
vill*  (t  J.  Ferry  Co.  t.  KentvoJc^,  188  U.  B. 
385,  47  L.  ed.  610,  S3  Sup.  Ct.  Bap.  468. 
Bat  it  has  not  been  decided,  and  It  ooold 
not  be  decided,  that  a  state  mar  not  tax 
Its  own  corporations  for  all  their  property 
within  the  state  during  tha  tax  jear,  even 
if  aferj  item  of  that  properly  should  be 
taken  ■ueeessirel;  Into  another  state  for  a 
day,  a  week,  or  six  months,  and  then 
trongbt  baelt.  Using  the  langnaga  of  doml- 
dl,  which  now  so  frequently  is  applied  to 
inanimate  things,  the  state  of  origin  re- 
mains the  permanent  situs  of  the  proper^, 
notwithatanding  Its  ooeaaional  axeorslons  to 
iorelgn  parts.    Ayer  S  L.  Tie  Co.  t.  Ken- 

tiiehy,  202  U.  8.  409,  50  L.  ed. ,26  Snp. 

<;t.  Btp.  679.  See  also  Union  Refrigervtor 
Transit  Co.  r.  Kenfuehy,  199  U.  8.  104,  208, 
a».  50  L.  ed. ,  26  Sup.  Ct.  Rep.  36. 

It  was  suggested  that  this  caae  is  but  the 
complement  of  PuUman'e  Palaee  Oar  Co. 
V.  PemuylDanM,  141  U.  &  IS,  3B  L.  ed.  613, 
3  Inters.  Com.  Hep.  S90,  11  Sup.  CL  Rep. 
•78,  and  that,  as  there  a  tax  upon  a  for- 
-elgn  corporation  was  sustained,  levied  on 
anch  proportion  of  its  capital  stock  as  the 
miles  of  track  over  wbi^  its  can  were  run 
within  the  Btat«  bore  to  the  wbole  nnmbwr 
•of  mfUi  over  which  its  enrv  were  nm,  so 
here.  In  the  domldl  of  suA  a  eorporation 
there  should  be  an  exemption  oorreaponding 
to  the  tax  held  to  be  lawfnlly  levied  else- 
where. But,  in  that  case.  It  was  found  that 
the  "ears  used  in  this  state  have,  during  all 
the  time  for  which  tax  Is  charged,  been 
running  Into,  through,  and  out  of  the  state" 
The  same  ears  were  eontinuoiulj  receiving 
the  protection  of  the  state,  and,  therefor^ 
It  was  Just  that  the  state  should  tnz  a  pro- 
portion of  them.  Whether,  if  the  same 
Amount  of  protection  had  been  received  in 
respect  of  constantly  changing  cars,  the 
•ame  principle  would  have  applied,  was  not 
decided,  and  it  is  not  necessary  to  decide 
now.  In  the  present  case,  however,  it  does 
not  appear  that  any  specifle  oars  or  any 
average  of  cars  was  so  continnoiuly  in  any 
other  state  as  to  be  taxable  there.  The  ab- 
•enoes  relied  on  were  not  in  the  oouiaa  ef 
^  travel  npon  fixed  routes,  but  random  tct- 
g  ■uiians  of  eaanally  ohoMn  ean,  determined 

*  by  tha*vai7lQg  orders  of  partionlar  shippers 
and  Uie  arbitrary  convenience  of  other 
roads.  Therefore  we  need  not  eonddar  «i- 
ttv  wliathar  thare  la  any  naeaMaiy  panl- 


lellsm  between  liability  elsewhere  and  lu- 
munity  at  home. 
Judgments  affirmed, 

(IM  U.  S.  BBS) 

UNITED  fflATSS,  Appt, 


L  Treaties— 'When  operative. — Tb*  date 
wben  a  treaty  Is  to  lo  Into  effect  Is  to  be 
Dxsd,  oat  bj  its  provlslan  that  It  Is  to  bacoine 
operatlvs  ten  days  attar  exchonse  of  ratlr 
fleattoDs,  but  by  an  act  ol  Congrau,  wliare 
the  Benate  ha*  added  an  amendment  to  the 
treaty,  dedarint  that  It  iball  not  take  et- 
tect  until  approved  by  Coocnas,* 


■■itloB  to  reBdav  treaty  O] 

retrospective  operatton  wilt  not  be  ftven  to 
tbe  prOTlilen  ol  the  act  ot  December  IT. 
leoS  (38  Btat.  at  L.  S,  chap.  1,  D.  B.  Comp. 
Stat  Bnpp.  1806,  p.  8S8),  Uutt  the  treatr 
with  Cuba  ed  Decenber  11.  IWZ,  shall  be- 
come eOecav*  on  the  tenth  dar  after  the  sx- 
cbanie  et  ratUUatlDBs,  becanaa  such  red- 
floitlOQS  bad  In  tact  bean  exebanKed  some 
time  before  the  atatola  was  M]Beted.t 

S.  Dntlea  oa  Oabu  iB^oFta^-Importa 
from  Cuba  wsra  not  entitled,  nnder  tbe 
treatr  ot  December  11,  1902,  to  the  SO  per 
cant  redaction  from  tlia  duties  imposed  b7 
tbe  tariff  act  of  July  24,  1S9T  (80  Btat.  at 
U  IBl,  chap.  II,  n.  8.  CompL  Stat  1901, 
p.  1026),  ontll  December  27.  1903,—  the 
data  proclaimed  by  the  Frealdent  of  the 
tiDlted  States  and  tbe  President  of  the  Cuban 
Bepnblte  tor  the  commaocement  of  tbe  opera- 
tion of  the  treaty, 

[No.  S60.] 

ArgiMd  April  £7,  IBOB.    DeOided  Jfay  tS, 
J90S. 

APPEAL  from  the  Circuit  Court  of  the 
United  StatM  for  the  Southern  Dis- 
trict of  New  York  to  review  a  Judgment 
reversing  the  decision  of  the  board  of  ap- 
praisers that  goods  imported  from  Cuba  be- 
tween June  12  and  September  28,  1903,  were 
ebargeable  with  fnll  duties.  Aeversed  and 
remanded,  with  instructions  to  affirm  the 
order  of  the  Board  of  Qeneral  Appraisers. 

See  same  ease  below.  136  fed.  506.  J 

'Statement  by  Hr,  Jnatioe  HoKennsi     ■ 

The  question  in  the  case  is  whether  cer- 
tain sugars  which  were  imported  between 
the  12th  of  June  and  tbe  23th  ol  September, 
1903,  were  chargeable  with  full  duties  nn- 
der  the  tanff  aet  of  July  24,  1B97  [30  SUb 
at  L.  161,  chap.  11,  U.  8.  Comp.  Stab  1901, 
p.  1026},  or  were  entitled  to  20  per  cent 
reduction  of  duties  prescribed  by  that  act, 
nidar  the  treaty  between  the  United  SUtea 

•Bd.  Note.— For  cases  la  point,  sse  toL  «t 
Cent  Dls.  Treatlea,  |  I. 

tBd.  NOU.— For  cssaa  la  paint  aae  vol.  4t 
Oaut.  Dig.  Stotata^  I  ■«. 
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And  Cuba  of  Uw  data  Deeamber  11,  1M2, 
and  kn  act  of  OoogreM  of  Deeembar  17,  1903 
raS  SUt.  at  L.  S,  ohap.  1,  U.  S.  Comp.  8UL 
Bnpp.  190S,  p.  3S31.  Tb«  annr«r  to  tba 
fnMtion  deponda  upon  whan  tba  tra&ty  went 
bito  aflaeti  wbetbar  npon  tha  lOtb  of  April, 
lt03,  or  the  27tli  of  Daocnber,  IS03.  Tba 
appellant  eontenda  for  tba  former  aad  tba 
•ppellaa  for  tlia  Uttar  data.  Datles  wera 
aaaaaaed  ondar  tba  act  of  1907  without  re- 
dttctlon.  Pioteata  ware  filad  and  an  i.ppeal 
t^en  to  tba  board  of  apprslMrs,  wbo  «us- 
talnad  tbe  mllector.  Tfaa  deciaion  of  tba 
board  waa  roreiMd  bj  the  eirenlt  court. 
The  treaty  prorldaA  (S3  BUt.  at  L.  £13S, 
S14St)  among  other  thinga  bm  followi: 

•^a  Praaident  of  tba  Unitad  SUtaa  of 
jbMrloa  .  .  .  and  tha  Fieaidant  of  the 
Bqublie  of  Cuba  .  .  .  haT«,  in  coniid- 
•niUon  of  and  In  eompouation  for  the  re- 
■paetiTa  ooaceHiona  and  ai^sgementi  made 
197  aaob  to  tbe  other,  aa  bereinafter  redted, 
agreed,  and  do  her^  agree,  upon  the  fol- 
lowing artielea  for  the  ragujatlon  and  gor- 
aninMmt  of  their  reolprooal  trader  uamalji 

Article  2. 

"During  tba  term  of  thla  eonroition  all 
•cticlca  of  merchandlBa  not  Indndad  in  tba 
foregoing  article  1,  and  being  the  product 
of  the  BOil  or  indiutij  of  the  Republic  of 
Cuba,  imported  into  the  United  States,  aball 
be  admitted  at  a  reduction  of  SO  per  centum 
of  tha  rataa  of  duty  thereon,  aa  provided 
•  bjr  tba  tariff  act  of  the  United  BUtea,  ap- 
f  pTOTCd  July  24tb,  1S07,  or'aa  may  be  pro- 
Tided  tqr  any  Uriff  Uw  of  tha  United  Stataa 
Bubiequentlj  enactad." 

Article  1]  waa  aa  followii 

"The  preaent  oonTention  aball  be  ratilled 
by  the  appropriate  authorities  of  the  le- 
■pective  countrieB,  and  the  ratiflcationa 
ahaJl  be  exchanged  at  Woabington,  Diatriot 
of  Columbia,  United  Statea  of  America,  aa 
■oon  aa  may  be  before  the  thirty-Snt  day 
of  January,  1903,  and  ths  txmvmtion  thaU 
go  into  effect  on  th«  tenth  da^  after  tha 
taoKonge  of  mtifioatiotiM,  and  ihall  oontlnue 
in  force  for  the  term  of  five  (S)  ye 
date  of  going  into  tf  act,  and  from  year  to 
year  thereafter  until  the  expiration  ri  one 
year  from  the  day  when  utber  of  tbe  con- 
tracting partiei  (hall  give  notice  to  the 
other  of  its  intention  to  terminate  the 
•ama." 

By  Bupplemental  treaty  ligned  January 
20,  1903  (33  But.  at  L.  2146),  it 
provided  that  "the  reapective  latiflcatione 
of  the  aaid  convention  ehall  be  ezchnngFj 
aa  aoon  aa  poadbla,  and  within  two  montha 
from  January  31,  1903." 

March  19,  1903,  the  Senate  added  the 
following  amendment  at  the  end  of  article 
lit    'nhia  convention  aball  not  take  efTaot 


nnta  tba  lame  ahall  bars  been  approved  l^ 
the  Congreaa." 

On  Uardi  31,  1903,  ratifications  were  ez- 
ehanged.  At  thia  date  Congress  waa  not 
in  aeesion,  but  waa  eonvened  In  specinl  ses- 
sion November  9,  1903,  and  passed  on  De- 
oember  IT,  1903  (33  Stat,  at  L.  3,  cbap.  1, 
D.  a.  Oomp.  SUL  Supp.  I90G,  p.  3S3)  an 
act  entitied:  "An  Act  to  Carry  Into  Effect 
a  Convention  between  the  United  States  and 
the  Republic  of  Cuba,  Signed  on  the  11th 
Day  of  Dsoember  In  tbe  Year  1902.'  Sec- 
tion 1  provides  aa  foUowa: 

"That  whenever  the  President  of  tba 
United  States  shall  receive  satisfactory  evi- 
dence that  Uie  Republic  of  Cuba  baa  made 
provision  to  give  full  effect  to  tbe  artielea 
of  tbe  convention  between  the  United  States 
the  Republic  of  Cuba,  signed  on  tha 
eleventh  day  of  December,  in  tbe  year  nine- 
teen hundred  and  two,  be  is  hereby  author- 
ized to  issue  his  proelamaUon  declaring 
that  he  baa  reoelved  such  evidence,  and  ^ 
tAereupoH,  on  the  tenth  day  aftar  exchans4  « 
of  ratifioationt  of  ttieh  oonoantion'betweai  • 
tbe  United  States  and  tbe  Republic  of  Cuba, 
and  to  Itmf  ae  the  taUl  ootmention  »haU 
remom  w»  foroe,  all  artielea  of  marcbandise 
being  the  product  of  the  soil  or  industry  of 
the  Republic  of  Cuba,  which  are  now  im- 
ported Into  the  United  States  free  of  duty, 
thall  oonNMua  to  be  ao  admitted  free  of 
duty,  and  all  other  artielea  of  marchandiaa 
being  the  product  of  the  soil  or  industry 
of  the  Bepublio  of  Cuba  imported  into  the 
United  SUtea  ehall  be  admitted  at  a  re- 
duction of  twenty  per  oentum  of  the  ratsa 
of  duty  thereon,  as  provided  by  the  tariff 
act  of  the  United  States  approved  July 
twenty-four,  eighteen  hundred  and  ninety- 
seven,  or  aa  may  be  provided  by  any  tariff 
taw  of  tha  United  States  subsequently  en- 
acted. The  ratea  of  duty  herein  granted  tff 
the  United  SUtes  to  the  Republic  of  Cuba 
are,  and  shall  eontinus,  during  the  term  of 
laid  convention,  preferential  in  respect  to 
all  like  imports  from  other  countries:  Pro- 
vided, That,  while  said  convention  is  In 
force,  no  sugar  imported  from  the  RepubUe 
of  Cuba,  and  being  the  product  of  the  soil 
or  industry  of  the  Republic  of  Cuba, 
shall  be  admitted  into  the  United  SUtes 
at  a  reduction  of  duty  greater  than 
twenty  per  centum  of  tbe  rates  of  duty 
thereon,  as  provided  by  tbe  tariff  act  of 
tha  United  States  approved  July  twenty- 
fourtb,  eigbt«en  hundred  and  ninety-seven, 
and  no  sugar  the  product  of  any  other  for- 
eign country  shall  be  admitted  by  treaty  cr 
eonvenUon  into  the  United  SUtes  while  tfait 
convention  is  in  force  at  a  lowtT  rate  of 
duty  than  that  provided  t^  the  tariff  act  ot 
the -United  SUtaa  approved  July  twentj^ 
fourth,  eighteen  hundred  and  ninety-aeveni 
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And  providtd  fvrthw,  That  nothing  hardn 
•onUined  ihall  be  held  or  oonitrued  m  «it 
ftdmiauon  on  the  part  of  the  Hotiae  of  Bep- 
leeeDtativea  tbBt  eiutonii  dntiM  ean  be 
cbaaged  otherwiw  than  bj  mi  M.et  at  ( 
greu  originating  in  wid  Eoiue." 

The  emme  day    (Deeambar   17,  1S03)    the 

Freaident  iuued  hla  procluiuktioii  (33  Stat. 

at  L.  2136),  which,  after  Htting  forth  the 

treaty  and  the  act  of  CongTesB,  and  redtlng 

the  above  facts,  together  vith  the  fact  that 

^  ratifieationi   of   laid   convention   had   been 

«axchanged  on  March  31,  1903,  declared: 

•     '"And  whereas   aatisfaetory  oridenee   has 

been  received  by  the  President  of  the  United 

States  that  the  Republic  of  Cuba  has  made 

piOTiKion  to  give  full  eHeet  to  the  articles 

of    said   convention; 

"Now,  therefor^  be  it  known  that  1, 
Theodore  Roosevelt,  President  of  the  United 
States  of  America,  in  aonformitj  with  the 
said  art  ol  Congreta,  do  herdqr  declare  and 
proclaim  the  said  coDventlon,  as  amended 
1^  the  Senate  of  the  United  Statea,  to  be 
in  effect  on  the  tenth  day  fmn  tSm  iott  of 
thi»,  my  prooIomatioM." 

fiolioitor  Smerol  Hoyt,  Attorney  Oeneral 
JToody,  and  Mr.  WUUam  B.  ffwr  for  appal- 
kiiL 

Jfeatrt.  Jobs  Q.  JobaaoB,  Jolm  B,  Par- 
mnu,  and  B.  B.  Clo—Ofy  for  appellee. 

Msnrt.  Bdword  8.  Batch  and  J.  Btvurt 
ToBipMna  for  impcrters  baTing  Interaits 
^■fmilar  to  thoM  of  t^palleb 

■    'After  stating  the  ease  as  abore,  Ifr.  Jne- 
tloe  MeKaxus*  delivered  the  opinion  of  tte 

The  treat?  aa  drafted  and  presented  to 
the  Senate  provided  for  an  axohange  of  rat- 
ifications at  Washington  as  soon  as  might 
be  before  the  81st  day  of  Jannai?,  1903,  and 
should  "go  into  effect  on  the  tenth  day 
after  the  exchange  of  ratifications. "  A  «up- 
piemen tal  eonvention  became  necessary,  and 
an  exchange  of  ratifications  was  provided 
to  be  "aa  soon  aa  poaaibls  and  within  two 
months  from  January  31,  1003."  But  sub- 
■eqnent  to  that  date,  to  wit,  March  19,  l&OS, 
the  Senate  added  the  amendment:  "This 
eonvention  shall  not  take  effect  until  the 
same  shall  have  been  approved  by  the  Con- 
gress." Between  the  treaty,  therefore,  and 
the  amendment,  there  was  an  emphaUo  dif- 
ference. The  data  at  which  the  Instrument 
should  go  into  effect  was  changed.  It  can- 
not be  said  that  the  treaty  provision  re- 
lated to  time  and  the  amendment  to  aane- 
tion  merely,  and  adopted  the  time  of  the 
treaty.  To  do  this  would  be  to  interpret 
the  words  of  the  treaty  one  way  and  the 
same  words  in  the  amendment  another  way. 
We  start,  tbai^  with  the  proposition  that 


not  the  treat?,  bnt  the  aet  of  Congress,  was 
to  fix  the  date  that  tha  treaty  should  talcs 
effect.  Wliat  data  Congress  fixed  is  the 
question  to  be  considered.  It  was  certainly 
oompetent  for  Congress  (with  the  consent  tZ 
of  Cuba)* to  have  given  the  treaty  retro- 1^ 
speetive,  immediate,  or  prospective  oper»- 
tion.  Which  did  Congress  dot  And  Id 
reply  we  are  to  remember  ther*  is  a  pre- 
sumption against  retrospeetive  operation, 
and  we  have  said  that  words  in  a  statute 
ought  not  to  have  such  operation  "unless 
they  are  so  clear,  strong,  and  ImperaUvs 
that  no  other  meaning  ean  be  annexed  to 
them,  or  unless  the  intention  of  the  legis- 
lature cannot  be  otherwise  satiBfled."  Unit- 
ed Statet  V.  Burr,  168  U.  8.  IB,  40  L.  ed, 
8£,  IS  Sup.  CL  Rep.  1002.  On  the  other 
hand,  it  must  be  admitted  that  there  are 
words  in  tne  act  of  Congrees  which.  If  not 
ot  themselves,  yet,  in  connection  with 
events,  may  be  said  to  look  to  a  rstrospeo- 
tlve  operation.  It  Is  not,  however,  an  un- 
nsual  judfdal  problem  to  have  to  seek  the 
meaning  of  a  law  expressed  fn  words  not 
doubtful  of  themselves,  but  mads  so  t^  dr- 
oumstanoes  or  the  objects  to  which  th^ 
come  to  be  applied. 

Both  the  treaty  and  the  aet  ot  CongrMS 
concern  tariff  duties,  and  "the  naual  course 
in  tariff  legislation,"  we  have  said,  "has 
been,  Inaamneh  as  some  time  is  necessary 
to  enable  importers  and  business  men  to  act 
uuderstandlngly,  to  fix  a  future  date  at 
which  the  statutes  are  to  beooroe  operatlvs," 
Vnittd  Btatet  r.  Burr,  sitpra.  And  thws 
remarks  have  application  hcte.  The  trealr. 
It  may  be  admitted,  was  intended  as  a  bene- 
flda]  concession  to  Cuba.  But  conditions 
In  the  United  States  were  also  to  be  con- 
sidered, and  ws  eannot  assume  that  this 
would  have  been  overlooked  by  Congreaa 
when  legislating.  It  is  true,  as  urged  by 
appellant,  that  the  a«t  of  Deoembsr  IT  deala 
entirely  with  Importations  from  Cuba,  bnt 
it  is  those  whioh  would  have  the  most  dis- 
turbing effect,  and  on  aceount  of  whJab 
business  in  llks  prodncU  would  have  to  be 
accommodated.  These,  as  well  as  the  con- 
siderations urged  by  the  appellant,  must  be 
kept  In  mind  in  seeking  the  meaning  of  Con- 
gress, and  we  repeat  that,  under  the  Senate 
amendment,  it  is  the  meaning  of  Congress 
not  the  meaning  of  the  eonvention  inde- 
pendent of  that  of  Congress,  we  are  to  ascer- 
tain. It  was  open  to  Cuba  to  reject  tha 
amendmmt;  it  was  open  to  Cuba  to  reject 
the  legislation.  If  she  chose  to  acespt  both  ^ 
they  became  her  oontracts.  ^ 

*  Turning  to  ths  act  of  December  IT  we  find  • 
it  expressed  In  tha  simple  future  tenssi  and 
this  must  bs  given  weight.  tTnited  Statu 
V.  OcUmberg,  168  U.  &  OB,  102,  4Z  H  ad. 
3M,  SOS,  U  819.  Ct  Bsp.  a.    80  br  as  tha 
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tnt  of  Uie  ut  ttMlf  li  eoBeemed  ill  of  Ua 
parU  ftceoTd;  kll  of  it*  proriiiou  u*  pro- 
■peeUve  bat  one.  Tlut  pertkined  to  tiw 
then  pnaent,  the  dat«  of  the  act.  It  pro- 
vided Uutt  all  product*  which  were  Imported 
free  ahonid  continue  to  be  admitted  froo. 
Tlie  pnrriaion  i>  "all  artidea  .  .  .  which 
•re  MM  imported  .  .  .  free  of  duty  iftaU 
eontiMue  to  be  eo  admitted  ..." 
'  Tble  BceoTde  with  and  reiuforoea  tiie  pro- 
apeetiiw  prori  alone,  and  was  apporentlf 
med  with  deliberate  and  proridsnt  iutm- 
tlon,  m firing  the  act  provida  for  the  preseot 
aad  future,  excluding  the  pait,  oertainly  not 
■zprewing  It.  Pueing  from  the  text  of  tlia 
act,  as  element  of  oonfuaioR  appear*.  BaU- 
llestiona  bad  been  exchanged  between  the 
United  BUtes  and  Gnha  on  Mardi  31,  1003. 
The  text  of  the  act  proridea  'that  whenever 
the  Preddent  .  .  .  thail  receive  eatii- 
factoiT  eridenee  that  the  Bepublie  of  Cuba 
haa  made  prorialoii  to  give  fall  effect  to  the 
article  of  the  oonvention  .  .  .  he  ii 
hnrebf  authorized  to  iiaue  hie  proclama^ 
tlon  declaring  that  be  baa  reoeirad  aacdi  erl- 
dmce,  and  thereupon,  on  the  tenth  day  after 
exchange  of  ratifleationa  of  eneh  eouvention, 
.  .  .  and  JO  lotm  aa  the  toid  oonvention 
ahotl  remain  «i  foret,  all  articlee  of  mer- 
diandiie  being  the  product  ...  of  the 
Bc^ublic  of  Cuba,  vbieh  are  now  tmported 
.  .  ,  free  of  duty  shall  continue  to  be 
ao  admitted  fiee  of  duty,  and  all  other  ar 
tjelea  .  .  .  shall  be  admitted  at  a  re- 
duction of  EO  per  eent  of  the  rates  of  duty 
thereon  as  provided  by  the  tariff  aet  of  the 
United  SUtes  approved  July  24,  IS07 
..."  The  words  of  the  act,  thereftve, 
refer  manifestly  to  an  avent  to  occur,  which 
•eemlngly  had  already  occurred,  and,  upon 
such  event,  it  I*  contended,  the  treaty,  by  its 
own  terms  and  by  the  aet  of  Congress  took 
effect;  to  wit,  "the  exchange  of  ratlflea- 
tions"  of  the  convention.  To  this  the  gov- 
ernment repliu  that  Congress,  not  being 
In  session  at  the  time,  was  ignorant  that 
^  ratifleationa  had  been  exchanged,  and 
^  framed  its  l^ialation  with  the  view  that 
■  some  further  provision  by  Cuba  waa'neoee- 
aary.  If  we  may  not  accept  the  oxplanation 
of  Congress's  ignorance,  it  is  not  unrsason- 
able  to  suppose  that  Congress  oonsidered  it 
was  still  open  to  Cuba  to  accept  or  rajeet 
the  treaty,  and  to  make  sure  of  her  accept- 
ance before  the  treaty  should  go  into  eHect 
in  tlie  United  States.  This  view  satisfies 
completely  the  text  of  the  act-  We  cannot 
suppose  that,  if  Congress  intended  to  give 
retrospective  operation  to  the  act,  it  would 
have  used  the  words  that  expressed  the  con- 
trary. The  day  at  which  the  treaty  should 
Operate  wsa  important,  and  would  necessar- 
ily be  ever  present  in  mind,  and  it  was  of 
«asy  axpreasioiL    I^tnre  time  aad  paat  tinw 
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are  directly  oi^MsItt^  and  hy  no  inadvert- 
anee  or  intention  can  we  believe  or  anppoaa 
that  Congreea,  having  in  mind  and  pwrpoaa 
the  distinction  between  the  past  and  the  fa- 
tore,  should  nse  language  that  expreaaed  the 
one  while  it  meant  to  provide  for  the  otha. 

There  la  another  important  faat.  Tha 
treaty  was  a  reciprocal  arrangement  and  Ib- 
toided  to  go  into  effect  coincidently  in  tha 
United  States  and  Cuba.  The  two  natJons 
provided  for  this.  On  the  day  the  Pieai- 
dent  approved  the  act  of  Congress,  he  issued 
his  pittelamation  declaring  that  the  trea^ 
should  go  Into  effect  on  the  ZTth  day  of 
Deeomber.  On  the  ITth  of  December  tlM 
President  of  Cuba  also  issued  his  prodam^ 
Uon,  stating  that  Congress  had  iqiproved 
the  treaty  In  accordance  with  the  require 
ments  of  article  II,  and  declaring  that  tlM 
treaty  should  take  effect  In  Cuba  on  tha 
day  named  in  the  proclamation  of  the  Presi- 
dent of  the  United  States,— Deoember  27, 
1003.  This  coineidettt  operation  is  of  the 
very  essence  of  the  convention.  It  would 
indeed  be  anomalous  if  a  treaty  which  pi^ 
vided  the  recaproeal  eonceasions  should  be 
In  operation  in  one  nation  eight  months  be- 
fore it  was  in  operation  in  the  other. 
And  this  is  not  adequately  answered  as  ap- 
pellee answen  It,  tqr  saying  that  the  Praai- 
dent  of  Cuba  and  the  President  of  the  Unit- 
ed States  were  both  mistaken  as  to  the  data 
of  the  operation  of  the  treaty,  and  tlwir 
mistake  could  not  affect  the  rights  of  im- 
porters. Certainly  not  if  a  mistake  eonld  « 
be  conceded.  But  the  action  of  the  Fraak-* 
dent*  is  proof  againit'the  existenoe  of  mla-  • 
takes.  It  shows  the  understanding  of  the 
Executives  of  the  two  countries,  and  affords 
oonflrmation  of  the  view  that  Congreas  ta» 
templated  action  subsequent  to  Its  legial*- 
tlon  to  put  the  treaty  into  effecL 

TKa  jadgmtnt  of  the  Oirouit  Oovrt  is  iv 
osrsed  and  the  ease  remanded,  with  dire» 
tlons  to  affirm  the  order  of  the  Board  ol 
Oeneral  Appraisers. 

(203  D.  8.  S80) 

FBANKLIN    SUGAR    REFTNINa    0011- 
PAinr,  A^t,, 

UHFTED  STATB& 

1.  Datlea-^a     Onbaa    luports^-    Imports 

from  Coba  were  not  entitled,  mider  the 
treat;  of  December  II,  1902,  to  the  20  per 
eent  redoetlan  from  tbe  duties  Inrpoaed  br 
tbe  taritt  aet  of  Jul;  24,  18BT  (30  Stat  at 
L.  IGl.  chap,  11,  U.  8.  Comp.  Stat  1901,  p. 
1626),  mitll  December  2T,  1S03, — tbe  data 
proclaimed  by  the  Preald^t  of  the  UoItoA 
States  and  the  President  of  the  Cnban  Be- 
publle  for  the  commeacament  of  the  opsi^ 
tlon  of  the  tisaty. 
a  Satlaa- 
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ebandlM  on  wbteb  tiM  datln  luva  been  paid, 
and  tar  the  ramoTal  of  vbleh  permit*  luiTe 
been  laaaed,  wblch  bare  been  dellrered  to  tbc 
■toTckeeper,  la  withdrawn  Irom  boDded  warc- 
hotiwa  for  coniumpllan,  wlthlD  the  mcBuIHK 
ot  tiM  eoftomi  admlalitratlTa  act  of  Jane 
10,  1S90  C  i»  Bt»t.  at  L,  140,  chap.  lOIl, 
I  ZO,  ai  amtnded  by  th«  act  of  December  13. 
1003  (3S  Stat  at  L.  T5S,  chap.  1,  U.  8. 
Comp.  Btat.  8app.  1906,  p.  420),  labJeetinK 
nercbandlse  ra  wltbdnwn  to  tbe  dntlee  pre- 
•erlbed  br  Uw  at  the  tint  at  the  wlth- 
drsmU.* 

C  Dwtles-^B  wtthCrawkle  troaa  bsadetl 
Trsrcbaaaea  far  aoaawrnvtlOB^Iniport- 

«d  mercbaiidtw  li,  by  the  cipresi  termi  ol 
tbe  ciutoina  admlalstratl*e  act  of  June  10, 
1890,  I  ZO,  aa  amonded  br  tbe  act  of  Decem- 
ber 15,  IMS,  eciblected  to  the  rats  of  daC; 
In  force  at  tbe  time  of  Its  withdrawal  from 
A  bonded  wareboDse  tor  conmmptlon,  and 
not  to  the  rate  of  dutj  tn  force  at  the  time 
of  the  llqiildktlun.t 

(So.    M2.] 


APPEAL  from  the  Circuit  Ooort  of  the 
United  Statsa  ior  tiw  £ut«ni  Dittriot 
«f  Pennajlvania  to  reviaw  ft  judgment  which 
KlBnned  tha  dedaion  of  the  Board  of  Qen- 
«ral  Appraiaera,  tiiat  gooda  imported  from 
Cnba  on  Septamber  2S,  1903,  vera  chATge- 
■blo  with  full  duties.    Afftrmad. 

The  facta  are  atatod  in  tbe  opinion. 

lf«s«ra.  Jobs  O.  JoIimMB,  Jolm  B.  Par- 
tokk,  and  S.  B.  Oloston  for  appellant. 

Soliotlor  Qm«nl  Hi>rt,  Atlomey  OMMral 
Moody,  and  Mr.  William  R.  Barr  for  ap- 
pellee. 


f '  Mr.  Jnitice  MeKewsa  delivered  the 
•pinion  of  the  court: 

Thia  eaae  vma  argued  and  anbmitted  with 
No.  20g. 

The  appellant  importod  and  entered  at 
the  port  of  Philadelphia  on  September  29, 
1903,  certain  eugara,  the  product  of  the 
Kepublie  of  Cuba.  The  collector  impoaed 
on  all  the  augars  the  full  rate  impoaed  by 
the  Uriff  act  of  July  24,  1S9T.  [30  BUt.  at 
L.  lei,  (Aap.  11,  U.  8.  Oomp.  Stat.  1901,  p. 
1026.]  Permita  for  the  removal  of  all  the 
BUg&rs  for  conanmption  from  bonded  ware- 
house were  iagued  to  appellant  before  De- 
cember IT,  1903,  and  all  removed  for  oon- 
■umption  before  that  date  except  1,260  bags, 
which  wwe  removed  Deennber  28,  and  8,279 
bogs  and  67  bags  of  aweepinga  on  Deeember 
SB. 

It  ia  oontendsd  (1)  that  all  of  the  augara 
having-  been  imported  after  the  exchange  of 
ratlficatlona  of  the  treaty  between  tha  Unit- 
ad  Statea  and  Coba  [33  Btat.  at  I^  213S], 

•Bd.    Nolo,-For 

tSd.    NotO.-Far 


appdlant  waa  entitled  to  the  reduction  «f 
SO  per  oent  of  the  ratea  of  do^  Impoaed  by 
the  act  of  Jnly  24,  1B97 ;  (2 }  that  appellant 
was  entitled,  in  any  event,  to  auoh  reduction 
as  to  the  sugar  not  actually  removed  from 
bonded  warehouse  until  after  December  tJ, 
1903.  The  board  of  appraisers  eustalned 
tha  oollector  and  the  eironit  oourt  affirmed 
the  order  of  the  board. 

As  to  the  first  contention  this  case  la  ex- 
actly like  that  of  United  Statu  v.  Amerioan 
Sugar  Ref.  Co.    [just  decided]    202  U.  8. 

563,  BO  L.  ed. ,  26  Sup.  Ot  Rep.  717.    We 

decided  that  under  the  treaty  between  the  S 
Unitod'States  and  Cuba  and  the  act  of  Con- 1 
greas  approved  December  17,  1903  [33  Btat. 
at  L.  3,  chap.  1,  U.  B.  Comp.  Btat.  Supp. 
1S06,  p.  393],  there  quoted,  importa  from 
Cuba  were  not  entitled  t^  the  reduction  of 
the  duties  impoaed  by  the  act  of  July  24, 
1B97,  until  December  27,  1903,  the  date 
proolaimed  by  the  Precident  of  the  United 
States  and  the  President  of  Cuba  f«T  lb* 
oommencement    of    the    operation    of    tbe 

The  answer  to  the  second  contention  d»- 
praida  upon  i  SO  of  the  eustoms  adminis- 
trative act,  aa  amended  br  the  act  of  De> 
oember  16,  IBOS.  32  Stet.  at  I.  7S3,  chap. 
1,  U.  6.  Comp.  Stat  Supp.  1906,  p.  420. 
Section  20  providea  as  follows; 

"That  any  merchandise  deposited  in  any 
public  or  private  bonded  warehouse  may  bi» 
withdrawn  for  consmnption  within  three 
years  from  the  date  of  original  Importation 
on  payment  of  the  duties  and  charges  t» 
which  it  may  be  aubjeet  by  law  at  the  time 
of  anoh  withdrawal.  Provided,  That  the 
same  rate  of  duty  shall  be  collected  thereon 
aa  may  be  impMed  by  law  upon  like  artl* 
eles  of  merchandise  imported  at  the  time 
of  the  withdrawal:  Avd  provided  further. 
That  nothing  herein  ahall  affect  or  Impair 
exlstii^  provisiona  ot  law  in  r^ard  to  tha 
dispoaal  of  periahable  or  explosive  articles." 

The  section  needs  no  Interpretation.  It  is 
dear  that  it  aubjecta  merchandise  to  the 
duties  prescribed  by  law  at  the  time  it  Is 
withdrawn  for  consumption.  Ifosle  v.  Bid- 
well,  OB  C.  a  A.  633,  130  Fed.  334.  And 
our  inquiry  then  must  be.  When  were  the 
angara  in  controversy  withdrawn  for  con- 
sumption T  If  before  December  27,  1903, 
they  were  dutiable  under  the  act  of  July, 
1897;  If  after  December  27,  they  were  en- 
titled to  20  per  cent  reduction  of  tbe  duties 
presa-ibed  by  that  act 

Between  September  2B  and  Ootober  If 
withdrawal  entries  were  made  of  the  entire 
cargo  and  duties  at  regular  rates  paid 
thereon.  The  delivery  permits  were  lodged 
with  the  storekeeper  at  the  same  tim& 
Thia  put  the  sugars  at  the  abaolnta  dispo■^ 
tioa  of  the  Importeia.    It  nay  ba  that  th» 
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fDvamment  lud  tlie  eiwtodj  ot  Huan,  or 
niUier  the  joint  eiutodr  with  Uie  importer. 
Ber.  SUt  |  2960,  U.  S.  Cconp.  Sttit.  1901, 
^p.  194S.  But  it  waa  k  nun  nutmial  nuto- 
« df ,  not  claiming  an;  right  orer  them  or 
i^ right  to'detain  them.  Indeed,  it  maj  be 
■aid  that  the  payment  at  duUe*  and  the 
delivery  of  the  permit  to  the  itorelceeper 
operated  to  give  up  the  euetody  which  the 
fOTemment  iiad  Jointly  with  the  importer 
iMfore  the  payment  of  dutiei.  It  is,  bow- 
eter,  pointed  out  by  appellant  that,  by  t 
2077.  Rev.  SUt.  (U.  S.  Comp.  Stat  1001, 
p.  1952),  merchandise  upon  which  duty  haa 
been  paid  may  remain  in  the  warehouse, 
"in  custody  of  the  officers  of  the  customs, 
at  the  expense  and  risk  of  the  owners  of 
such  merchandise,  and,  if  exported  directly 
from  such  custody  to  a  foreign  country, 
within  three  years,  sliall  I>e  entitled  to  re- 
turn duties."  Whether  this  section  covers 
a  ease  wliere  a  permit  has  been  issued  It 
Is  not  neoessary  to  decide.  It  ia  enough  to 
•ay  that  the  section  is  part  of  the  plan  for 
the  payment  of  drawtMioks.  The  merehaii- 
diss  is  identified  by  remaining  in  the  ware- 
house. Be^.  Stat.  I  S078,  U.  S.  Comp.  SUt 
1001,  p.  1S62.  W«  think,  therefore,  that 
where  duties  are  paid  upon  merchandise 
and  permits  issued  for  its  removal  which 
have  been  delivered  to  the  storekeeper,  it  is 
withdrawn  for  consumption,  and  Is  snhjeet 
to  duties  as  of  that  time. 

A  contention  ia  made,  based  on  the  dat« 
of  ultimate  liquidation  of  duties,  which  was 
not  until  after  December,  1903.  In  ease 
No.  200  the  affeet  of  liquidation  was  appar- 
ntly  urged  to  he  to  entitle  the  importer  to 
the  benefit  of  the  tiMity,  which  it  was  eon- 
tended  went  Into  operation  April  10,  1903, 
although  the  aet  giving  the  treaty  effect 
was  not  passed  until  after  the  importation 
of  the  lugara.  In  other  words,  it  was  said, 
"before  the  duties  had  been  liquidated,  bo 
much  of  the  statute  as  imposed  more  tlian 
80  per  cent  of  the  rq^ilar  duties  upon  these 
imports  was  repealed,  and  the  repeal,  by  its 
very  terms,  took  effect  as  of  a  date  prior  to 
the  date  ot  the  importation."  It  waa  not 
necessary  in  Ko.  269  to  notice  the  conten- 
tion, as  we  decided  the  treaty  did  not  go 
into  effect  until  27th  December,  1003.  In 
the  case  at  bar  the  date  of  final  liquidation 
is  seemingly  given  greater  force.  It  is  con- 
tended tEiat  "there  was  no  liquidation  until 
after  the  eonveution  was  oonoedealy  in  ef- 
« feet,"  And  was  therefore  "required  to  be 
iPmade  in  accordance 'with  the  tariff  act  as 
tlten  in  force."  In  other  worda,  whether  the 
treaty  went  into  effect  in  April  oi  in  De- 
eember  was  onimportant;  heing  in  effect 
under  the  act  of  Congress  wtien  liquidation 
was  made,  it  determined  the  rate  of  duty. 
Tka  proposition.   If   true,   U   dadsiTe  and 


makes  aC  others  In  the  case  valneleas. 
Appellant  submits  the  proposition  without 
oUiier  argument  than  its  statement,  and  we 
may,  therefore,  reply  to  it  briefly.  It  is 
plainly  In  contradiction  ot  {  20  of  the  cus- 
tom administrative  act  as  amended.  That 
section  subjects  merchandise  to  the  rate  of 
duty  in  force  at  the  time  of  withdrawal 
for  consumption,  not  the  rate  in  force  at  ths 
time  of  liquidation.  See  United  Statu  v, 
BufT,  1G9  U.  a  83,  B4,  10  L.  ed.  83;, 
84,  16  Sup.  CL  Bep.  1002. 
Jvdgmeat  affirmed. 

(20!  U.  8.  B«) 
FRAKKLIN  MoNEILL,  Samuel  L.  Rogers 
Eugene  C.  Beddingfleld,  and  the  Greens- 
boro lee  k  Goal  Company,  AppU., 

SOUTHERN  BAILWAY  COMPANY.    (Na. 
170.) 

SOUTHEEN  RAILWAY  COMPANY,  Appt, 

FRANKLIN  McNEILL,  Samuel  L.  Rogers 
Eugene  C.  Beddlngfield,  and  the  Qreene- 
boro  lea  t  Goal  Company,     (No.  6S4.) 

1.  CoMFt>— Ivrlsdletloa  of  olrealt  eoart 
— anoaat  la  dlapate. —  A  oontTorersT  b»i 
tween  a  state  eorperaUan  eommlsalon  and  a 
railway  companr.  wUcb  tnvolTei  oot  only  the 
rlcht  ts  enloroe  sxolnst  Uie  railway  cddi- 
poo;  the  parment  at  statntorj  penal  ttee  <■ 
execs*  or  S2,000,  bet  also  the  rliht  ot  that 
eampany  to  carry  oo  Interstate  comoteice  la 
t&a  etate  wltJioat  belof  sablect  to  otdeia 
and  directions  ot  ths  corpii  ration  oommU- 
sloii,  which  BO  dlrectlr  burdened  lach  com- 
merce ai  to  amoant  to  a  recnlatlon  thercoC 
which  right  iB  allcfed  In  the  bill  to  tw  ot 
the  necessarr  JurUdletlonal  value,  each  al- 
lecatlon  twlei  supported  bj  testliDon;.  and 
found  to  be  the  fact.  Is  within  the  jarlsdl^ 
tlan  of  a  Federal  clrcalt  court,  althoach  a 
dispute  of  somi  fl4(l  demoTTBce  roar  bava 
been  ths  origin  of  the  litigation. 

9.  BtAte— ImmwKity  from  swit^^A  enit  to 
restrain  the  Interference  br  a  state  corpora- 
tion Gommlulon  with  the  property  and  In- 
rallwar  company  upon 
itharlty  of  a  itate  itatnte. 
allies  to  violate  rights  of  the 
protected  by  the  Conitltu- 
uon  01  tne  united  States,  la  not.  In  any 
proper  sense,  a  salt  against  the  state. 
.  iMterstftte  COBUneme— stBtc  rsswla- 
1to>.<— An  order  of  a  state  corporation  coi» 
mission  compelling  a  railway  company  en- 
(ased  la  Interstate  commerce  to  deliver  <acs 
containing  Interstate  shipments  beyond  Its 
right  of  way  to  a  private  sldlag  Is  on  no- 
lawful  Interference  with  Interstate  commerce, 
whether  viewed  as  an  aseertlon  by  the  com- 
mission of  Its  general  powers  over  carrier^ 
or  of  its  power  to  make  the  order  in  a  pap- 
Mcnlar  case  fn  favor  ot  a  given  person  or 
corporation. 

[NtM.  no,  SH.I 
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AFFEAI.  and  GROSS  APPEAL  from  the 
Circuit  Court  of  the  United  BUtes  for 
the  EaBtom  District  of  North  Carolina  to 
revietf  a  decree  enjoining  the  enforcement 
of  any  ordere  of  a  state  eoTporation  com- 
mlsiion  relating  to  fnteratate  commeTce,  and 
enjoining  actions  to  tscovbt  penalties  or 
damigpa  for  the  Tiolationi  of  such  orders. 
Uodifled  bj  limiting  the  dectee  so  oi  t«  ad- 
judge the  invalidity  of  the  particular  order 
complained  of,  to  restrain  actions  for  the 
recovery  of  penalties  or  datoages  founded 
upon  the  disobedience  of  such  order,  and  to 
forbid  future  interference  under  like  cir- 
cumstances and  conditions  with  the  Inter- 
state business  of  the  railway  company,  and 
*a  JO  modifUd,  affirmtd. 
,     Bee  same  case  below,  134  Fed.  82. 

*    'Statement  by  Ur.  Justice  KFUtei 

The  Southern  Railway  Company,  a  eorpo- 
ratioo  organized  under  the  laws  of  the 
•tate  of  Virginia,  operates,  among  others, 
a  line  of  railway  passing  through  Qreens- 
boro.  North  Carolina.  At  that  place  the 
Greensboro  Ice  k  Coal  Company,  during  the 
time*  hereafter  mentioned,  had  a  coal  and 
wood  yard,  located  some  distance  from  the 
main  track  and  right  of  way  of  the  railroad. 
From  this  main  track,  however,  there  was  a 
private  siding  or  spur  track  extending  across 
the  land  of  private  persons  to  the  establisb- 
mect  of  the  ice  and  coal  company.  In  con- 
•equence  of  the  view*  expressed  in  the  opin- 
ion it  is  unnecessaiy  to  review  the  facts  as 
to  the  constniction  of  this  spur  track,  or  to 
detail  the  oourse  of  dealing  between  the  par- 
tiea  concerning  it  prior  to  the  origin  of 
this  controversy.  Certain  It  is  that  at  one 
time  the  railroad  delivered  care  consigned 
to  the  Ice  and  coal  company  from  its  main 
track  onto  the  spur  track  in  question.  A 
dispute  arose  between  the  Tailway  company 
and  the  ice  and  coal  company  concerning  de- 
murrage on  thirteen  cars  containing  coat 
and  wood  consigned  to  the  latter  company. 
In  Qonsequenee  of  the  refusal  of  the  ice 
and  coal  company  to  pay  these  charges,  the 
railway,  on  October  12,  1003,  notified  the 
ice  and  coal  company  that  after  Octotwr  17, 
1903,  it  would  only  deliver  cars,  consigned 
in  the  Ice  and  coal  company  on  the  public 
trades  of  the  railway  company  at  a  place 
known  as  the  team  track,  set  aside  for  the 
delivery  to  the  public  generally  of  merchan- 
dise of  that  character.  After  receiving  this 
notice  the  lee  and  coal  company  ordered  fonr 
can  of  coal  from  points  In  the  states  of 
Pennsylvania,  West  Virginia,  and  Tennessee. 
These  cmts  reached  Oreensboro  between  Oc- 
lob«r  19,  1003,  and  October  22,  1003,  were 


placed  upon  the  team  traefc,  and  delivery 
waa  tendered  to  the  ice  and  coal  company. 
niat  company,  however,  declined  to  receive 
or  unload  the  cars  rise  where  than  on  the 
siding  above  referred  to.  An  informal  com- 
plaint on  the  subject  was  made  by  letter  on 
October  80,  1003,  to  the  North  Carolina  cor- 
poration commission,  composed  of  the  ap- 
pellants Franklin  McNeill,  Samnel  L.  Rog-  ^ 
ers,  and  Eugene  C.  Beddingfteld.  After  con-« 
voraations  had  with*olBcers  of  the  railway* 
company,  the  commission,  on  October  31, 
1BD3,  made  an  order  requiring  Qie  railway 
company,  upon  payment  of  freight  charges, 
to  make  deliveiy  of  the  cars  beyond  its 
right  of  way  and  on  the  siding  referred  to. 
Hearing  was  had  on  exceptions  filed  on  be- 
half of  the  railway  company,  and  on  Decem- 
ber 10.  1003,  the  eommission  made  an  order 
overruling  the  exceptions.  The  railway  com- 
pany appealed  to  the  circuit  court  of  Quit- 
In  the  meantime,  on  November  2,  1003, 
after  demurrage  or  car  service  charges  had 
attached  in  respect  to  the  four  cars  of  coal, 
and  to  prevent  unnecessary  interference  with 
its  other  business,  the  railway  company  re- 
moved the  cars  in  question  from  the  team 
track  and  placed  them  on  a  distant  siding. 

By  chapter  164  of  the  Public  Laws  of 
North  Carolina  for  ISOO,  creating  the  cor- 
poration commission,  and  by  the  acts  amend- 
atory thereof,  as  contained  In  chapter  20, 
revisal  of  1006,  as  amended  in  190S,  it  waa 
provided  as  follows: 

"loss.  For  Violating  Rules.— If  any  rail- 
road company  doing  business  in  this  state, 
by  its  agents  or  Bmpl<^ees,  shall  be  guilty 
of  a  violation  of  the  rules  and  regulations 
provided  and  prescribed  by  the  oontmiaaion, 
and  if,  after  due  notice  of  such  violation, 
given  to  the  principal  officers  thereof,  if  re- 
siding in  the  state,  or,  it  not,  to  the  manager 
or  superintendent  or  secretary  or  treasurer, 
if  residing  in  the  state,  or,  if  not,  then  to 
any  local  agent  thereof,  ample  and  full  rec- 
ompense for  the  wrong  or  injury  done  there- 
by to  any  person  or  corporation,  as  may 
be  directed  by  the  commiBsion,  shall  not  be 
made  within  thirty  days  from  the  time  of 
such  notice,  such  company  shall  incur  a  pen- 
alt7  for  each  offenae  of  $500.  1809,  chap. 
164,  I   IB. 

"1097.  Refusing  to  Obey  Orders  of  Com- 
miBsion.^Any  railroad  or  other  corporation 
which  violate  any  of  the  provisions  of  this 
chapter,  or  refuses  to  conform  to  or  obey 
any  rule,  order,  or  regulation  of  the  corpora- 
tion commission,  shall.  In  addition  to  the 
other  penalties  prescribed  in  this  chapter, « 
forfeit  and  *pay  the  sum  of  tfiOO  for  each  t 
olTensc.  to  be  recovered  in  an  action  to  b« 
instituted  In  the  superior  court  of  Wake 
ity,  in  the  name  of  the  state  of  North 
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CmtoUim  mi  tlie  reUtton  of  the  eorpontlon 
wmmiBaioii;  and  aach  Aaj  mieh  company 
costinuea  tc  violate  any  provision  of  thia 
«hapt«r,  or  continuoa  to  ntuH  to  obey  or 
perform  any  rule,  order,  or  regulation  pre- 
•eribed  by  Uie  corporation  commiBsioa,  sball 
be  a  Hparate  oSenae.    I8SS,  obap.  164,  |  23. 

"loei.  Violation  ot  Rules,  Causing  In- 
jury] Damagee;  Limitation.— If  any  rail- 
road company  doing  biuinoBB  in  this  state 
■hall,  in  violation  ot  any  rule  oi  regulation 
provided  by  the  commission,  infiict  any 
wrong  or  injury  on  any  person,  such  person 
shall  have  the  right  of  action  and  recovery 
for  such  wrong  or  injury  in  any  court  bav- 
ing  jurisdiction  thereof,  and  the  damages  to 
be  recovered  shall  be  the  same  a*  in  an  action 
between  individuals,  except  that.  In  ease  of 
wilful  violation  ot  law,  such  railroad  com- 
pany shall  be  liable  to  exemplary  damages; 
Provided,  tbat  all  suits  under  this  chapter 
■hall  be  brought  within  one  year  after  the 
commission  of  the  alleged  wrong  or  injury. 
1890,  chap.  164,  |  16." 

On  January  S,  1904,  the  bill  in  this  ease 
was  filed  in  the  circuit  court  of  the  United 
States  for  the  eastern  district  ot  North 
Carolina  to  perpetually  enjoin  the  bringing 
of  actions  by  the  loe  and  coal  company  and 
by  the  commission  to  recover  penalties  or 
damages  under  the  authority  of  the  afore- 
said statutory  provisions,  because  of  the 
noncompliance  of  the  railway  company  with 
the  order  of  the  commission.  As  grounds 
for  the  relief  prayed  it  was  averred  that  the 
railway  company  bad  a  common  defense 
based  upon  the  commerce  clause  of  the  Con- 
stitution of  the  United  States,  the  provi- 
sions of  the  act  of  Congress  to  regulate  com- 
merce, and  the  due  process  clause  of  tbe 
Constitution,  and  also  Iwcause  the  corpora- 
tion commission  was  an  illegal  body,  as  it 
was  empowered  to  exercise  judicial,  execu- 
tive, and  legislative  functions,  contrary  to 
^Oe  Constitutions  of  the  state  and  of  the 
•  United  States.  After  the  aiiug*of  answers 
the  cause  was  referred  to  a  master  to  report 
the  testimony  and  findings  of  fact  to  the 
court.  The  court,  concluding  that  the  order 
of  the  corporation  commission  was  repug- 
nant to  the  commerce  clause  of  the  Constitu- 
tion, entered  a  decree  in  favor  of  the  rail- 
way company,  and  perpetually  enjoined  the 
enforcement  of  the  order  of  tlie  corporation 
eommiBSion  and  the  bringing  of  actions  t« 
recover  penalties  or  damages  for  a  violation 
of  that  order.  134  Fed.  62.  The  corpora- 
tion commission  and  the  ice  and  coal  com- 
pany appealed  and  the  railway  company 
proMCutad  a  cross  appeal  upon  the  ground 
that  the  court  below  erred  in  not  deciding 
titat  the  oorporation  eommlssioD  was  an  un- 
oonstitutional  body  bscMise  of  tlte  alleged 


mixed  and  peculiar  Aaraeter  of  the  fuDO- 
tiona  conferred  upon  it  by  the  state  statuteiL 

Jfetm.  K.  H.  Battle,  E.  J.  Jutl«e.  anl 
Robert  D.  OUner  (or  McNeill  et  ai. 

Ma»tT».  OI*iidlu  B.  Northrop  and 
Fsibina  H.  Baa  bee  for  the  Southern  Rail- 
way Company.  ^ 

'Mr.    Justice   WUta,    after   making   thaP 
foregoing  statement   delivered   the  opinioB 
of  the  court: 

The  legal  principle  which  controls  tbe 
determination  of  this  cause  renders  it  un- 
necessary to  state  many  of  the  facta  con- 
tained In  this  voluminous  record,  or  to  con- 
sider and  pass  npon  a  number  ot  the  legal 
propositions  urged  in  the  cause.  But  threa 
questions  are  essential  to  be  passed  upon. 
They  aro:  First.  Wbetber  the  record  dis- 
closes that  Uie  matter  in  dispute  exceeds,  ex- 
elusive  of  interest  and  costs,  the  sum  or 
value  ot  $2,000.  Second.  Whether,  as  to  the 
individual  defendants  below,  this  cause  in 


decision  of  the  corporation  commission  o( 
North  Carolina,  and  tbe  statutes  of  that 
state  upon  which  the  same  was  based,  were 
void  because  in  conflict  with  the  commerce 
clause  of  the  Constitution  and  the  act  ^ 
Congress  to  regulate  commerce. 

1.  It  was  urged  In  argument  on  behalf 
of  the  commission  and  the  ice  and  coal  com- 
pany that  the  extra  cost  or  expense,  it  any, 
of  placing  the  four  cart  of  coal  on  the  sid- 
ing, was  the  matter  in  controversy.  In  the 
court  )>eIow  It  would  seem  to  have  been 
claimed  that  the  tl4S  demurrage  waa  the 
question  at  Issue.  However  this  may  I>e, 
as  said  by  the  trial  court,  although  the  de- 
murrage dispute  may  have  been  the  origin 
ot  the  litigation,  there  Is  involved  in  the 
controversy  presented  by  the  bill  not  only 
the  right  to  enforce  against  the  railway 
company  the  payment  of  statutory  penalties 
much  in  excess  of  (2,000,  but  also  the  right 
of  that  company  to  carry  on  interstate 
commerce  In  North  Carolina  without  becom- 
ing subject  to  such  orders  and  directions  ot 
the  corporation  commission  which  BO  di- 
rectly burdened  such  commerce  as  to  amount 
to  a  regulation  thereof.  This  latter  right 
is  alleged  in  the  bill  to  be  of  the  necessaij 
jurisdictional  value,  the  averment  was  sup-a 
ported  by  testimony,  and  the  master  and  tb^ 
court  below  have  found  such  to  be  the'facL* 
There  Is  no  merit  In  the  contention  that 
there  is  a  want  of  jurisdiction  to  entertain 
the  writ  of  error. 

2.  We  think  the  real  object  of  the  bill 
may  properly  be  said  to  have  been  the  t» 
straining  of  illegal  interferoneee  with  th* 
property  and  interstate  business  of  tha  nS^ 


UignzeaoyCOOgIC 


noB. 


WOfEILL  r.  80UTHEBN  R.  00. 


ns 


w&j  eompai^,  fhs  aiMrted  rl^t  to  Intor- 
tnt,  whkh  It  wu  the  objaot  of  the  biU  to 
enjoin,  being  based  upon  the  awnin«d  ftu- 
thori^  of  «  Btate  Bt&tnt^  wtuoh  the  bill 
alleged  to  be  in  TlolAtion  of  rigbta  of  the 
rultraj  eompftnj  protected  hj  the  Conati- 
tntion  of  the  United  StatM.  In  thia  upeet 
the  auit  waa  not,  in  moj  proper  senM,  one 
agaiiut  the  atata.  BooU  t.  DomM,  165  U. 
S.  107,  112,  41  L.  fld.  648,  663,  IT  Sup.  Ct 
Bep.  262;  Fittt  r.  MoOhet,  172  U.  8.  629, 
030,  43  L.  ed.  041,  IS  Sup.  Ct  Bep.  269. 

3.  The  care  of  coal  not  having  been  delir- 
«Ted  to  the  consignee,  bnt  remaining  on  the 
bade*  of  the  railwaj  company  in  tha  con- 
dition in  which  they  had  been  originally 
brought  iuto  North  Carolina  from  points 
ontaide  of  that  state,  it  follows  that  the 
interstate  transportation  of  the  property 
kad  not  been  oomploted  when  the  corpora- 
tion eommisBion  made  the  order  complained 
of.  Rhodes  V.  7ou>a,  170  U.  8.  412,  42  L.  ed. 
1088,  IS  Sup.  Ct.  Bep.  664. 

By  I  1066  of  the  revlsal  of  1905,  the  gener^ 
■1  powBTS  of  the  North  Carolina  oorpora- 
tfam  commission  were  thus  deflnad: 

"1066.  General  Powers. — The  corporation 
mmmiasion  shall  have  such  general  control 
•nd  supervision  of  all  railroad,  street  lail- 
WMj,  steamboat,  canal,  BrproM  and  sleeping 
ear  aompaniaa  or  corporations,  and  of  all 
•ther  eompaniea  or  corporations  engaged  in 
the  eanying  of  freight  or  passengers,  of  all 
telegraph  and  telephone  companies,  of  all 
pablio  and  private  hanks,  and  all  loan  and 
trust  companies  or  corporations,  and  of  all 
bnilding  and  loan  associations  or  companies, 
seeeeaary  to  carry  into  effect  the  provutons 
•f  thIa  chapter  and  the  laws  regulating  such 
Mmpaniea.  180B,  chap.  164;  1901,  chap. 
•79." 

By  I  1100  it  was  provided  as  follows: 

"1100.  Demurrage;  Storage;  Placing  and 
Loading  of  Car*. — The  eommisaion  shall 
Bake  rules,  regulations,  and  ratea  govem- 
tag  demurrage  and  atorage  oharges  hy  rail- 
SlOMd  companies  and  other  transportatian 
atnaipanles;  and  shall  make  mlea'govem- 
fag  nilroad  companies  in  the  placing  of  cars 
fcr  loading  snd  unloadiug  and  in  fixing  time 
Hmit  for  delivery  of  freights  after  the  same 
have  been  received  by  the  transportation 
flompaniea  for  shipment     1903,  chap.  342." 

Under  these  eircumatances  it  ia  undoubted 
ttitX,  by  a  einmlar,  numbered  36,  and  dat«d 
July  0,  1B03,  the  corporation  commission 
promulgated  rules  fully  regulating  the  right 
•f  railway  oompanies  to  exact  and  the 
•nunint  of  ebarges  which  might  be  made  for 
Btorage,  demurrage,  ete.  And  the  pleadings 
■laka  it  dear  that  the  order  of  the  eorpora- 
tioa  comnalsslan  oompl^ned  of  was  not  made 
■pOB  tha  asnunption  of  any  mpposed  eon- 
tatet  right  wUcb  the  oarparatlcm  ennitila- 


sion,  as  a  judiei^  tribunal  i 
aa  between  the  ioe  and  eoal  company  and  the 
railway  eompany,  but  was  excluaivaly  rested 
upon  the  general  administrative  authority 
which  the  corporation  commission  deemed  it 
had  power  to  exercise  in  virtue  of  the  rights 
delegated  to  it  by  tha  statutes  of  North  Car- 
olina, as  above  stated.  Thus,  in  paragraph 
12  of  the  answer,  the  corporation  oommla- 
sion  averred  aa  follows: 

"These  defendants  are  advised  that  the 
orders  made  hy  them,  hereinbefore  referred 
to,  do  not  constitute  an  interference  with 
interstate  oonuneree,  as  alleged  in  said  para- 
graph 12  (referring  to  hill  of  complaint)! 
nor  with  the  right  of  the  complainant  to 
conduct  Ita  business  according  to  its  rea- 
sonable rules  and  regulations,  except  so  lar 
■a  the  eorporation  commission  has  the  right 
and  povrer  to  control  its  nilea  and  regula- 
tions by  virtue  of  said  act  creating  the  cor- 
poration oonunission,  and  the  amendment 
theretA,  contained  In  chapter  342,  Publie 
Laws  1003,  whereby  the  power  Is  expressly 
conferred  upon  the  North  Oarolina  corpora- 
tion commission,  by  subsection  26,  'to  make 
rules  gorerning  railroad  oompanies  In  tha 
placing  of  cars  for  loading  and  unloading 
and  in  fixing  time  limit  for  the  delivery  at 
frei^ts  after  the  same  have  been  received 
by  tha  transportation  eompaniea  for  ship- 
ment.' And  these  defendaiitB  further  say 
that,  having  full  power  to  provide  for  pUe-  ^ 
ing  ears  for  unloading,  and  in  conformi^ » 
with  the  mles  of  the  said  North 'Carolina  ? 
corporation  commlssim,  the  orders  eom> 
plained  of  In  the  bill  were  In  strict  con- 
formity to  the  law,  and  finally  adjudged  and 
made  after  the  complainant  company  bad 
full  opportunity  to  make  defense  aa  to  its 
alleged  rights  in  tbe  premises.** 

Without  at  all  quotionlng  the  right  of 
(he  state  of  North  Carolina,  in  the  exerdse 
of  its  police  authori^,  to  confer  upon  an  ad- 
miniatrative  agency  the  power  to  make  many 
reasonable  regulationa  concerning  the  place, 
manner,  and  time  of  delivery-of  merchandise 
moving  In  the  channels  of  interstate  com- 
merce, it  is  certain  that  any  regulation  of 
such  subject  made  by  the  state,  or  under  its 
authority,  which  directly  burdens  interstate 
commerce.  Is  a  regulation  of  ench  commerce, 
and  repugnant  to  the  Comtitution  of  the 
United  Statas.     Houston  A  T.  0.  R.  Co.  t. 

Mayei.  201  U.  S.  321,  50  L.  ed. .20  Sup. 

Cl  Hep.  491 ;  American  Stetl  i  TFW  Oa.  y. 
Speed,  102  U.  &  600,  48  L.  ed.  638,  24  Bnp. 
Ct.  Bep.  366. 

Not  being  called  upon  to  do  so,  we  do  not 
pass  upon  all  the  general  regulations  for- 
mulated hy  the  commission  on  the  subject 
stated,  but  are  dearly  of  opinion  that  the 
eourt  below  rightly  held  that  the  particular 
application  of  thoae  reffnlationa  witii  ^leb 
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m  ^n  bvtt  flOimiuBd  vbi  a  dinct  burtlfin 
upon  intentata  eommerw  uid  void.  Tkrw- 
Ing  th«  order  whtdi  i*  DDdsr  emuideratloii 
In  thii  man  aa  mi  Msertlon  bj  the  oorpora- 
tion  commluiou  of  tta  general  power  to  di- 
rect carrier*  engaged  in  InterBta^tA  com- 
merce to  deliver  all  cars  coataining  eueli 
flommeroe  beTOiid  their  right  of  vrt,j  and  to 
*  prirate  aiding,  the  order  manifeatlf  Im- 
poeed  a  burden  so  direct  and  ao  oneroiu  aa 
to  iMTe  no  room  for  question  that  it  waa  a 
regulation  of  Interatate  eommeroe.  On  the 
other  hand,  treating  the  order  as  bnt  the  aa- 
•ertion  of  the  power  of  the  corporaUon  com- 
miialon  to  m  direct  In  a  particular  ease,  in 
favor  of  a  given  person  or  corporation,  the 
order  not  only  waa.  In  Ita  very  nature,  a  di- 
rect burden  and  regolation  of  interstate  eom- 
maroe,  bnt  also  assert«d  a  power  concerning 
a  anbjeot  directly  covered  by  the  act  of  Con- 
gress  to  tegn1at«  commeroe  and  the  amend- 
•  menta  to  that  act,  which  forbid  and  provide 
f  remedies  to  prevent  nnjnal'diicrlminatiotis 
and  the  subjecting  to  undue  disadvantages 
bj  carriers  engaged  In  interstate  eonunerce. 
The  direct  burden  and  multing  regula- 
tion of  Interstate  commerce  operated  bj  an 
alleged  assertion  of  stttte  authorit?  similar 
In  character  to  the  one  here  involved  was 
passed  upon  I^^  the  drcuit  court  of  appeals 
for  the  sixth  circuit  In  OentntI  Stoofc  Tardt 
Co.  r.  Loui»vill«  4  V.  K.  Co.  S3  L.  B.  A. 
S13,  50  C.  C.  A.SS,  llSFed.  113.  Theconrt 
1b  that  case  was  called  npon  to  determine 
whether  certain  laws  of  Kentucky  Imposed 
a  direct  burden  upon  interstate  eommeroe 
and  were  a  regulation  of  such  commerce, 
npon  the  assomption  that  those  laws  com- 
pelled a  common  carrier  engaged  in  Inter- 
state commerce  transportation  to  deliver 
ears  of  live  stock,  moving  in  the  channels  of 
Interstate  oonnneroe,  at  a  particular  place 
beyond  Its  own  line,  different  from  the  gen- 
eral place  of  delivery  established  by  the  rail- 
way company.  In  pointing  out  that,  if  the 
legislation  in  question  waa  entitled  to  the 
construction  claimed  for  It,  It  would  amount 
to  a  state  regulation  of  Interstate  commerce, 
it  was  aptly  and  tersely  said  (p.  210.  63  L. 
R.  A.,  p.  70,  6S  0.  O.  A.  and  p.  leO,  UB 
Fed]: 

"^t  is  thoroughly  well  settled  that  a  state 
may  not  regulate  Interstate  commerce,  using 
the  terms  In  the  sense  of  intercourse  and  the 
Interchange  of  traffic  between  the  states. 
In  the  case  at  bar  we  think  the  relief  sought 
pertains  to  the  transportation  and  delivery 
of  interstate  freight.  It  is  not  the  means  of 
making  a  physical  oonnection  with  other 
railroads  that  la  aimed  at.  hut  It  Is  sought 
to  compel  the  cars  and  freight  received  from 
ene  state  to  be  delivered  to  another  at  a 
particular  place  and  in  a  particular  way. 
If  tka  EMitneky  Constitution  could  be  ^ven 


ai^  snch  constraeHon,  It  would  follow  it 
oould  regulate  interstate  commerce.  This 
it  cannot  do." 

Aa  we  conclude  that  the  court  below  right- 
ly decreed  that  the  order  complained  of  waa 
invalid  because  amounting  to  an  unlawful 
interference  with  interstate  commerce,  we 
deem  It  unnecessary  to  consider  the  conten* 
tions  made  on  the  cross  appeal  of  the  rail- 
way company.  And  because  we  confine  our 
decision  to  the  issue  which  cecessartly  arises,  3 
we  do  not  intimate  any  'opinion  upon  the  f 
question  pressed  at  bar  as  to  whether  an 
order  which  was  solely  applicable  to  purely 
state  business,  directing  a  carrier  to  deliver 
property  upon  a  private  track  I>eyoDd  the 
line  of  the  railway  company,  would  be  re- 
pugnant to  the  due  process  clause  of  ths 
Constitution. 

The  final  decree  which  the  circuit  court 
entered,  and  the  writ  of  perpetual  injuno- 
tion  Issued  thereon,  were,  however,  much 
broader  than  tlie  necessities  of  the  ease  re- 
qnired,  and  should  be  limited  so  as  to  ad- 
judge the  invalidity  of  the  order  complaiaed 
of,  restrain  the  institution  by  the  defendant 
of  suits  or  actions  for  the  recovery  of  pen* 
alties  or  damages  founded  upon  the  disobe- 
dience of  such  order,  and  forbid  future  In- 
terfermeea,  under  like  elrenmstancea  and 
eondlUons,  with  the  Interstate  commerce 
business  of  ths  railway  company.  ±»  m 
modified,  tht  dvvrte  helow  is  offlrmed. 


STATE  OP  TEXAS. 


irmt.^An  alien  nDDrestdent  on  no  leaser 
Claim  the  prlTlleie.  under  U.  8.  Rev.  Stat. 
I  639  IV.  B.  Comp.  SUt.  1901.  p.  S301. 
nbsec  L  «f  remoTlnf  to  a  Federal  drmlt 
coort  an  aetlan  commenced  ecalnat  him  In  a 
state  court,  since  the  snactmeBt  at  (ba  acts 
of  UsTch  8.  18TB  (18  Btat.  at  L.  470,  ebsp. 
13T,  D.  8.  Comp.  8Ut  1001,  p.  609),  Uareb 
S.  1S8T  (S4  Btat.  at  U  SB2.  chap.  373).  and 
Ausnst  13.  18SS  (SS  8tst.  st  L.  433.  chap. 
864.  V.  B.  Comp.  Stat   1001.  p.  608).* 

2.  Brp*r  t»  atKte  oonrt— Pederal  qhh- 
tloB— atatntoFT  aaBatPnetlan. — QaeitloDI 
rsspectlnf  the  canatmeUan  of  state  atatntas 
on  which  the  title  to  land  depends  are  net 
Federal,  and  eantiot  be  considered  bj  tbe  Sii- 
preme  Court  of  the  United  States  on  writ  at 
error  to  a  state  coortt 

Si  Error  to  at»te  ••■'rt— Federal  «■••• 
tloD— lan4  tltlea.— The  defense  to  as  ae> 
tlon  br  a  ststa  to  recover  potsesslon  a(  a 
tract  at  land,  so  tar  aa  baaed  opon  a  Spantak 
grant  IdtoItcs  no  qneatlon  of  a  Federal  n» 
tore  whicb  can  be  considered  In  the  Su- 
preme Court  of  the  United  States  on  writ  of 
error  to  a  atate  court,  where  neither  tbe 
valldltj  nor  coaatractlon  or  anj  treat?  of  tke 
■Ed.    Note,— For   cases  In   point,    aes  vol.    U, 

Cent.  Dig.  Remotal  ot  Cauan.  (  SS. 
tEd.    Note.— For    cases    la    point,    see   voL    O, 
—       -       ■       MOO.  UMf. 


Cant  IMg.  Courts,  1: 


„Coogle 


OVONOB  ▼.  TBZA& 


m 


Argued  ami  tvbnutted  April  19,  1900.    D»- 
Oidad  May  U,  1906. 

IN  EKROR  to  the  SvpranM  Court  of  tha 
Stato  of  TazH  to  review  %  jud^ent 
irblefa,  rvreraing  the  judgment  of  the  Court 
•I  Civil  jLppekla  of  th&t  itate,  uid  nist&iii- 
li^  the  dMision  of  tha  DlBtriet  Court  of 
n»TiB  Coun^,  entered  jadgment  iu  faror  of 
the  state  in  an  action  to  recoru  poiMBBioii 
•f  ■  treet  of  land.    Affirmed. 

See  lame  ease  below,  96  Tbz.  484,  7S  6. 
W.  1041;  on  rehearing,  B6  Tex.  402,  74  B. 
W.  8M. 

The  facta  are  atated  In  the  opinion. 

Mr.  H,  O.  DioklBMB  for  plaintiff  In  ar- 


*  *Hr.  Jnatioe  Brewav  delivered  tlia  opin- 
Son  of  the  court: 

On  July  S,  1001,  the  atate  of  Tazaa,  under 
the  authoritjf  of  an  act  of  its  legialature, 
filed  itt  petition  in  the  diatriet  aourt  of 
n«Tia  oounty  againat  Thomaa  O'Conor,  to 
recover  poaaeasion  of  a  tract  of  over  19,000 
aorea,  lituated  in  Webb  county. 

The  defendant  appeared  and  Sled  a  peti- 
tion for  removal  to  the  eireuit  court  ol  the 

.  United  State*,  on  the  ground  that  he  waa  an 

ealien,  domiciled  in  tie  HepuUio  of  Mexico. 

■  The^removal  waa  eUimed  under  mbaection 
1  of  I  eae.  Revised  Statute!  (U.  S.  Comp. 
Stat.  ISOl,  p.  SSO),  but,  aa  aaid  by  Mr.  Chief 
Justica  Waite,  delivering  the  opinion  of  the 
court,  in  Ballimon  £  0.  R.  Co.  v.  Batta, 
lis  a.  S.  404,  407,  30  Ik  ed.  436,  438,  T  Snp. 
Ot  Rep.  2SS:  "Subsectiona  1  and  2  of  f 
fl39  were  repealed  by  the  act  of  187S  (IS 
SUt.  at  L.  470,  chap.  137,  U.  S.  Comp.  Stat. 
1901,  p.  608),  Eyde  v.  RuiU,  104  U.  S.  407, 
26  L.  ed.  S23;  King  v.  CoTnell,  106  U.  S. 
395,  39S,  27  Ik  ed.  60,  61,  1  Sup.  Ct  Rep. 
313;  Holland  V.  Chamhen,  110  U.  S.  59, 
S8  L.  ed.  TO,  3  Sup.  Ct.  Rep.  427;  Ayert  v. 
Walton,  113  U.  S.  504,  88  Ik  ed.  1093,  9 
Eup.  Ct.  Rep.  641." 

Further,  in  Fiak  r.  BenarU,  142  U.  8. 
46B,  466,  3S  L.  ed.  1079,  10S2,  12  Sap.  a. 
Rep.  20T,  It  waa  held  that  the  purpose  of 
the  act  of  March  3,  1887  (24  Stat,  at  L. 
662,  ehap.  373),  aa  oorreotod  by  the  act  of 
August  13,  IS8S  (26  Stat,  at  L.  433,  chap. 
666,  U.  8.  Comp.  SUt  1901,  p.  508),  waa 
to  reetjict  the  jnriodictlon  of  the  circuil 
courta,  and  it  was  said  (p.  468,  I*  ed.  p. 
1082,  Snp.  Ct.  Bep.  p.  210)  i 

trnt.   Nate.— IW   oaasa  ia  point  a*e  voL   U 


"The  repealing  olauM  in  tbe  act  of  1887 
does  not  specifically  refer  to  theee  prior 
acts,  but  declares  that  'all  laws  and  part* 
of  laws  in  conflict  witli  Uie  provisiana  of  this 
act  be,  and  the  same  are  hereby,  repealed.' 
The  provisioiiB  relating  to  the  Bubject-matter 
under  consideration  are,  however,  so  compre- 
hensive, as  well  as  so  variant  from  those  of 
the  former  acta,  that  we  think  the  intention 
to  substitute  the  one  for  the  other  ia  necea- 
earily  to  be  inferred,  and  must  prevail.  " 

See  also  Bmith  t.  Lyon,  133  U.  S.  31S, 
33  L.  ed.  636,  10  Sup.  Ct  Rep.  303;  Shaw 
V.  Quincy  Min.  Co.  (£«  parte  Bhaioi  143 
U.  S.  444,  36  L.  ed.  768,  12  Sup.  Ct  Rep. 
935;  Marti*  v.  BaUimore  i  0.  R.  Co.  (Qer- 
ling  V.  Baltimore  i  0.  R.  Co.)  151  U.  S. 
673,  33  L.  ed.  311,  14  Sup.  Ct  Rep.  633; 
renneiiee  v.  Union  d  Plantera'  Bank,  152 
U.  S.  454,  38  L.  ed.  511.  14  Sup.  Ct  Rep. 
654;  Eanrick  v.  Banriok,  1B3  U.  S.  192,  38 
L.  ed.  686,  14  Sup.  Ct  Rep.  835;  Memoan 
Jial.  B.  Co.  V.  Davidion,  157  U.  S.  201,  39 
L.  ed.  672,  IB  Sup.  Ct  Rep.  663;  Mitaouri 
P.  R.  Co.  V.  FittgeraU,  ISO  U.  &  556,  40  U 
ed.  636,  16  Eup.  Ct  Rep.  38B;  Wabaah  Weaf- 
«nt  R.  Co.  V.  Broio.  164  U.  S.  271,  41  L. 
ed.  431. 17  Sup.  Ct  Rep.  126. 

It  ia  clear  from  theae  authorities  that  the 
paUtios  for  removal,  which,  aa  will  appear, 
presented  the  only  definite  Federal  queetioii, 
wae  rightfully  denied. 

Thereupon  the  defendant  filed  an  answer 
containing  several  defenses;  a  claim  of  tiUa 
under  and  by  virtue  of  a  grant  made  in  the 
year  1767,  ty  the  government  of  Spain  to 
Joaquin  Galan;  a  decree  of  tha  district 
court  of  Webb  county  on  March  13,  1872,  in 
a  suit  for  confirmation  of  title,  wherein 
Daniel  Ruggles,  claiming  to  be  the  owner  of  e 
the  grant  to'Galan,  waa  plaintiff  and  thei^ 
state  of  Texas  defendant,  prosecuted  under 
and  by  virtue  of  an  act  of  the  l^slature  of 
Texaa  approved  February  11,  IS60;  a  con- 
firmation of  thia  decree  by  an  act  of  the  leg- 
islature of  Texas  of  April  4,  1881;  title  by 
adverse  possession  under  claim  of  right  and 
title  for  a  period  of  more  than  ninetf-six 
years;  title  by  estoppel,  in  that  the  state  of 
Texaa  was  estopped  by  long  acquiescence 
from  queetioning  the  decree  of  the  district 
court  of  Webb  county  of  March  13,  1872; 
Utie  under  and  by  virtue  ot  a  decree  of  the 
district  court  ol  Webb  county,  Texas,  ren- 
dered on  January  8,  1962;  and  a  claim  of 
outatanding  title  in  the  aettlers  of  the  town 
ol  Palafox,  or  their  heirs  or  assigns,  aa 
shown  by  the  recitals  in  the  last-mentioned 

The  case  was  tried  by  the  court  without  * 
juiy,  which  rendered  a  judgment  in  favor 
of  the  state.  From  this  judgment  the  de- 
fendant prosecuted  an  appeal  to  the  atato 
court  of  civil  appeala,  which  reversed  the 
Cent  Dig.  Cenrti,  |  IM. 
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jodgment  of  tha  trtftl  eonrt  and  ordered  a 
Jodgmant  for  tlia  defendant.  This  jadgment 
waa  taken  to  Oit  anprerae  court  of  the  state, 
which  rerersed  tb«  judgment  of  the  court 
of  dvU  appeala,  and,  suataining  the  decision 
of  the  trial  court,  entered  a  judgment  in 
faTOr  of  the  state. 

It  ia  obvious  tnat  most  of  tlie  questions 
raised  by  the  defenses  are  of  a  purely  local 
nature,  involving  no  Federal  right.  Some 
explanation  may,  however,  be  proper  in  ref- 
erence to  the  decrees  of  the  Webb  county  dis- 
trict court.  The  record  la  somewhat  obscure, 
but  we  take  the  facts  to  ba  as  stated  in  the 
opinions  of  the  court  of  dvil  appeals  and 
the  Supreme  Court  Under  the  law  of  1800 
Daniel  Buggies  instituted  two  auita  in  the 
district  court  of  Wehb  ooiinty  for  confirma- 
tion of  title  to  separate  tracts  of  land,  one 
designated  as  toe  Palafox  and  the  other  as 
tiie  Balconcitas  tract.  One  suit  came  to 
trial  on  January  8,  1862,  and  resulted  Id  a 
decree  in  favor  of  Rugglea  and  a  confirma- 
tion of  nis  title  to  a  large  tract  of  land.  In 
g,  I86S  a  motion  was  filed  b;  him,  seeking  a 
g  construction  and  modification  of  this  decree 
*  of  January  S,  1862,  but  it  wa8*oveTniled. 
In  I8TI  the  other  suit  waB  dismisBed  for 
want  of  jurisdiction.  The  same  year  he 
made  a  motion  lo  redocket  the  two  cases, 
which  was  granted,  and  at  the  same  time 
be  filed  a  petition  in  which  he  sought  to 
have  the  decree  of  IS62  set  aside  and  a  con- 
flrmation  of  title  of  both  the  tracts,  but,  on 
Uarcu  S,  1872,  these  motions  were  refused. 
On  Harcb  12,  1872,  he  filed  in  the  same 
court  another  petition  seeking  to  set  aside 
the  decree  of  January  8,  1862.  This  motion 
was  sustained.  On  March  13,  1872,  Bug- 
gies filed  an  amended  petition,  in  which  he 
■ought  confirmation  of  title  to  both  tracts, 
and  upon  this  a  decree  was  the  same  day  en- 
tered in  favor  of  Buggies.  The  land  which 
was  covered  by  the  decree  of  1862  was  pat- 
ented to  Buggies,  and  the  state  has  not 
since  questioned  the  validity  of  the  decree 
or  Ruggles's  title.  The  land  in  controversy 
here  is  located  entirely  in  that  portion  of 
the  grant  which  the  court,  in  its  decree  of 
IS62,  declined  to  confirm  in  favor  of  Bug- 
les, but  is  included  in  that  which  purports 
to  have  been  confirmed  by  the  decree  of 
March  13,  1872.  The  suits  originally 
brought  by  Buggies  were  authorized  by  ape- 
Bial  statute,  to  wit,  the  act  of  the  legisla- 
ture passed  February  II,  1S60.  That  act 
•xpired  by  Its  own  limitations  in  1865,  and, 
ma  the  supreme  court  of  the  state  held,  the 
district  court  had  thereafter  no  power  to 
■et  aaide  tfae  decree  of  January  8,  1862,  or 
to  enter  the  decree  of  March  13,  1872.  The 
oonstruction  of  the  etate  statute  and  the 
power  which  it  gave  to  the  district  court 
•f  Webb  coun^,  and  the  length  of  time  for 


the  ezereiae  of  that  power,  are  mattera  aris- 
ing under  state  law,  and  the  decision  of  thft 
supreme  court  of  the  state  is  conclusive  up- 
on us  and  presents  no  question  arising  under 
the  Federal  Oonstitution.  So  the  alleged 
confirmation  of  the  decree  of  March  13,  1872, 
by  an  act  of  the  legislature  of  1881,  i*  aiao 
a  question  arising  in  the  construction  of  a 
state  statute.  The  supreme  court  held  that 
it  applied  only  to  those  decrees  which  were 
rendered  while  the  Webb  county  district 
court  had  authority  under  the  special  stat- 
ute, and  did  not  apply  to  those  which  that  a 
court  assumed  to  render  thereafter.  ^ 

*So  far  as  any  defense  is  based  upon  the* 
grant  made  by  the  government  of  Spain  Id 
the  year  1767,  it  involves  no  question  of  a 
Federal  nature.  Neither  the  validity  nor 
oonstmction  of  any  treat?  of  the  United 
Statea,  nor  the  validi^  of  the  grant,  wer* 
challenged.  Indeed,  it  may  be  observed  that 
during  the  progreas  of  the  case  in  the  aer- 
eral  state  courts  no  appeal  waa  made  to  tlM 
Federal  Constitution,  or  to  any  acts  of  Oon- 
greas  save  the  one  providing  for  the  removal 
of  cases  from  state  to  Federal  courts. 

It  is  apparent  that  the  only  Federal  quea> 
tion  which  was  presented,  to  wit,  the  right 
of  removal,  was  correctly  decided,  and,  thera- 
fore,  the  judgment  of  the  Diatriet  Court  ia 
affirmed. 


(tot  n.  s.  an 
FBEDEBIC  W.  LINCOLN,  Henry  W  Pea- 
body,  John  B.  Bradlee,  and  Charles  D. 
Barry,  Trading  aa  Copartners  under  the 
Firm  Kame  and  Style  of  Henry  W.  Pea- 
body  k  Co.,  Plfft.  in  Err^ 

UNITED  STATES.    (No.  149.) 


UNITED  STATES.    (No.  466.) 

Datlea— tw   Imports  to  Hanllii— ratlStw. 

tl*P'-Ttie  oallecUon  ol  dullea  on  Imports 
to  Uanlla,  which  was  not  autlioclied  by  the 
Prealdenfi  order  of  Jnlj  12,  ISOS,  after  tiM 
eicbangc  ol  ratlQeallons  of  the  treatr  of 
peace  with  Bpaln,  was  not  ratUled  br  tha 
act  of  Jul7  1,  1902  (82  SUt.  at  L.  091,  et2. 
chap.  1SS9,  n.  B.  Comp.  Stat  Supp.  leos.  pt 
SSI),  I  2,  ratlt7tag  sucli  order  and  the  ae. 
tlon  of  the  authorities  of  the  government  of 
the  Phlltpptne  lalaads  taken  In  accordance 
wltb  Its  provlslona. 


^  United  States  tor  the  Southern  District 
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ft(  Hew  York  to  rariaw  a  Judgment  diuolu- ' 
log  *  Bait  to  recover  duties  exacted  on  Im- 
ports from  New  York  to  Mwiil*  aftsr  the 
rdtiflcation  of  the  trea^  of  pesos  with 
fipflin.    Reverted.     Also  an — 

AFP&AL  from  the  Court  of  Claims  to  re- 
view the  dismissal  of  •  petition  which 
•ought  to  recoTer  other  duties  ezaot«d  under 
■imilar  circumstances.  Reverted. 
7  lie  facts  are  stated  in  the  opinion. 
Messrs.  PboI  Fuller,  Fredevla  B. 
Oevdert,  Jobn  O.  Oftrllale,  and  Eenry 
M.   Ward  for  plaintiffs  in  error  and  ap- 

IfMsra.  B.  A.HerlieTt  and  BeaJ»inlm 
MieoB  tor  certain  claimants  having  inter- 
ests similar  to  those  of  appellant  in  No.  406. 

Attomei/  General  Moodr  and  SoUoitor 
^  General  Hojt  lor  the  United  States. 

«     -Mr.   Chief  Justice  FnUer  delivered   the 
opinion  of  the  court: 

These  are  suite  to  recover  duties  exacted 
from  plaintifTs  in  error  and  appellants  upon 
mercbandiBe  shipped  bj  them  from  New 
Yorlc  to  Manila,  and  landed  at  the  latter 
port  between  April  11,  18S9,  the  date  whan 
the  ratifications  of  the  treafy  with  Spain 
were  exchanged  and  the  treat;  proclaimed 
[30  SUt.  at  L.  17S4],  and  October  25,  1901. 
The  duties  were  levied  under  an  order  of  the 
President,  dated  July  12,  189S.  The  cases 
were  argued  In  this  court  March  3,  1005, 
and  the  judgments  rerersed  April  3,  1B05. 
197  U.  8.  420,  40  L.  ed.  81»,  2&  Sup.  Ct 
Eep.  465. 
«  We  ruled  that  the  order  of  July  12,  1898, 
■7  was  a  regulation* for  and  during  the  then- 
existing  war  with  Spain,  referred  to  as 
definitely  as  if  it  had  been  named,  and  that 
the  right  to  levy  duties  '  thereunder  on 
goods  brought  from  the  United  Btates  ceased 
on  the  exchange  of  rati  flea  tions.  Daoleg  v. 
Unilad  Btatee,  182  U.  S.  222,  45  T^  ed.  1074, 
21  Sup.  Ct.  Rep.  762. 

And  that  after  title  passed,  April  II, 
1690,  there  was  nothirtg  in  the  Philippine 
Insurrection  of  sumcient  gravity  to  give  to 
the  islands  the  character  of  foreign  coun- 
trieB  within  the  meaning  of  a  tariff  act. 
Fowteen  Diatnond  Rings  v.  United  Stales, 
163  U.  8.  176,  46  L.  ed.  136,  22  Sup.  Ct 
Kep.  50.  As  to  the  subsidiary  point  that 
whether  the  exaction  of  the  duties  was  law- 
ful or  not,  it  had  been  ratified  by  the  act 
«f  July  1,  1002  (32  Stat,  at  L.  691,  092, 
«hap.  1369,  U.  S.  Comp.  Stat.  Supp.  1005,  p. 
SOI),  I  2,  we  were  of  opinion  that  the  rati- 
fication of  "the  actions  of  the  authorities 
token  in  accordance  with  the  provisions  of 
-said  order  and  subsequent  amendments"  was 
-oonfined  to  actions  which  were  taken  in  ac- 
cordance with  the  provisions  of  the  order 
•nd  amendments,  which  these  exactions  were 


not.  Uay  20,  1906,  ««  allowed  petitions  for 
rehearing  to  be  filed  addressed  solely  to  the 
matter  of  ratification,  and  subsequently  (No- 
vember 13]  a  rehearing  was  granted  'as 
to  the  question  whether  Congress  ratified 
the  collection  of  the  sums  sought  to  be  re- 
covered in  tbeae  suits." 

The  cases  were  reargued  January  18  and 
19  on  that  question. 

That  the  moneys  exacted  from  plaintiffs 
in  error  and  appellants  were  illegally  exact- 
ed is  not  open  to  question  under  our  order, 
unless  the  act  of  July  1,  1902,  operated  to 
the  contrary.  The  second  section  of  that  act 
reads  aa  follows;  "That  the  action  of  the 
President  of  the  United  States  heretofore 
taken  by  virtue  of  the  authority  vested  in 
him  aa  Commander  in  Chief  of  the  Army  and 
Navy,  as  set  forth  In  his  order  of  July 
twelfth,  eighteen  hundred  and  ninety-eight, 
whereby  a  tariff  of  duties  and  taxes  as  set 
forth  by  said  order  was  to  be  levied  and  col- 
lected at  all  porto  and  places  in  the  Philip- 
pine Islands  upon  passing  into  the  occupa- 
tion and  posBcsBion  of  the  forces  of  the 
United  States,  together  with  the  subsequent 
amendments  of  said  order,  are  hereby  ap- 
proved, ratified,  and  confirmed,  and  the  ao- 
tions  of  the  authorities  of  the  government  a 
of  the 'Philippine  IslandE,  taken  in  accord-  • 
ance  with  the  provisions  of  said  order  and 
eubeequent    amendments,    are    hereby    ap 

The  order  of  July  12,  1803,  by  President 
McKinley,  as  Commander  in  Chief,  directed 
that,  upon  occupation  of  any  ports  or  places 
in  the  Philippine  Islands  by  the  forces  of  the 
United  States,  an  accompanying  tariff  of 
duties  and  taxes  should  be  levied  and  col- 
lected as  a  military  contribution,  and  that 
regulations  for  Its  administration  should 
take  effect  and  be  in  force  in  the  ports  and 
places  occupied.  Manila  was  captured  Au- 
gust 13,  and  the  next  day  the  custom  house 
waa  opened  and  taxes  were  collected  accord- 
ing to  the  prior  Spanish  tariff  up  to  No- 
vember 10,  1803,  until  which  date  the  order 
of  July  12  had  been  suspended. 

On  the  rehearing  an  order  of  the  military 
governor  of  the  Philippines  of  October  26, 
13S6,  which  embodied  the  full  text  of  ths 
customs  tariff  and  regulations,  was  brought 
forward,  and  was,  in  all  essential  respects, 
a  repetition  of  the  order  of  July  12. 

The  Porto  Rican  cases  were  decided  Hay 
27,  1001,  and  in  June  the  Secretary  of  War 
cabled  the  commission  at  Manila  that;  "The 
most  obvious  distinction  between  the  status 
of  Porto  Rico  and  the  Philippines,  after  the 
cession,  indicated  in  the  opinions  of  the 
court,  is  in  the  fact  that  Porto  Rico  was,  at 
the  time  of  cession,  In  full  peaceable  possee- 
sion,  while  a  state  of  war  has  continued  in 
the  Philippines.     As  the  question  of  the 
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Pruldanlfa  pcnrar  to  ImpoM  dntiea  in  Uit 
PhilippiiM  IslMid*  under  th<  existing  condi- 
tion* of  military  .occupation  baa  not  been  de- 
cided by  tlie  court,  the  President  has  deter- 
mined to  oontiniia  to  impose  duties  aa  her*- 

Undoubt«dlT  the  order  of  July  18,  ISBS, 
eontwnplatad  vessels  from  America  aa  well 
as  othen,  yet  that  order,  having  been  made 
in  time  of  war,  for  a  military  contribution, 
when  the  Philippines  did  not  belong  to  us, 
must  be  taken  to  have  contemplated  them, 
ai  it  contemplated  those  from  other  coun- 
tries, as  vessels  foreign  to  the  oountry,  and 
to  have  imposed  the  tax  upon  them  qua  for- 
eign.  The  military  tax  was,  so  to  epeak,  a 
a  seizure  of  Spanish  revenues.  That  was  what 
*  the  order  meant*<rhen  it  was  passed,  and  a 
change  of  circumstances  did  not  change  its 
meaning.  Neither  was  the  meaning  changed 
by  any  amendmenL  The  ground  on  which 
it  was  kept  in  force  by  the  Secretary  of  War, 
June  8,  IBOl,  was  that  the  Philippines  were 
■till  in  a  state  of  war.  If  that  view  had 
been  correct  the  order  would  have  applied 
and  would  have  bad  lawful  eETect;  but  it 
turned  out  not  to  be  correct. 

The  ratification  may  be  astumed  to  apply 
to  the  order  as  actually  made,  and  not  to 
have  l>een  limited  to  such  an  order  or  so 
much  of  this  order  as  the  President  had  a 
right  to  make.  But  it  does  qot  construe  the 
order,  and,  aa  it  conftnea  the  ratification  to 
actions  in  accordance  with  the  order  and 
amendments,  the  question  what  actions  were 
in  accordance  with  them  is  for  us.  The  stat- 
ute does  not  ratify  all  actions  or  all  collec- 
tions of  taxes,  as  it  easily  might  have  done, 
but  only  actions  in  accordance  with  the  or- 
der. If  the  order,  properly  construed,  did 
not  purport  to  apply  to  vessels  unless  they 
were  either  enemy  or  foreign,  then,  when  a 
vessel  ceased  to  be  foreign,  the  order  did 
not  apply,  and  a  tax  upon  such  a  vessel,  not 
being  in  accordance  with  the  order,  is  not 
ratified  by  the  act  This  construction  is 
favored  by  the  consideration  that  the  suits 
had  been  begun  when  the  act  of  July  I, 
1B02,  was  passed,  and  that,  even  if  Congress 
could  deprive  plaintiffs  of  their  veBt«d 
rights  in  process  of  being  asserted  (HamiJ- 
ton  r.  Daiin,  21  Wall.  73,  22  L.  ed.  628), 
■till  it  is  not  to  be  presumed  to  do  so  on 
language  which,  literally  taken,  has  a  nar- 

Moreover,  the  act  of  July,  19D2,  was 
passed  with  full  knowledge  and  after  care- 
ful consideration  of  the  decisions  of  this 
court,  and  Congress  was  aware  that  grave 
doubt,  at  least,  had  been  thrown  upon  its 
power  to  ratify  a  tax  under  circumstances 
like  the  present  De  Lima  v.  Bidiotll,  IS2 
U.  S.  1,  199,  200,  4S  L.  ed.  1041,  1067.  1068, 
El  Sup.  Ct  Rep.  T43.    This  afiTorda  a  special 


reaaon  for  bdieving  that  if  it  had  intended 
to  encounter  the  limitations  of  that  cas^ 
it  would  have  done  so  in  clear  words  fium 
which  there  was  no  escape. 

It  should  also  be  remembered  that  there 
was  a  powerful  opposition  in  Congress,  and  J 
that  the  phraseology  of  the  aet'probably  rep-* 
resents  ail  that  it  was  deemed  safe  to  ask. 
Every  consideration  requires  that  the  am- 
biguous language  of  the  act  should  not  b* 
stretched  beyond  the  exact  and  literal  mean- 
ing of  tne  words.  la  a  literal  sense  they 
ratify  only  actions  in  accordance  with  the 
order,  construed  as  it  would  have  been  con- 
strued by  this  court  had  it  come  before  u* 
upon  the  day  when  it  was  made. 

It  is  not  a  suCQcient  answer  to  say  that 
the  ratification  was  meaningless  unless  it 
embraced  duties  collected  on  imports  from 
the  United  States  after  April  II,  1899,  be- 
cause the  exactions  before  were  legal.  The 
instances  are  many  where  Congress,  out  of 
abundant  caution,  has  ratified  what  did  not 
need,  or  was  afterwards  found  not  to  have 
needed,  ratification.  Cross  v.  Earrison,  10 
How,  164,  14  L.  ed,  889;  Prws  Coses,  2 
Black,  635,  17  L.  ed.  «9. 

It  would  be  inadmissible  to  lay  down  aa 
a  general  rule  that  a  particular  ratification 
covered  what  was  no^  in  the  judgment  of 
the  courts.  Included  or  intended  to  be,  sim- 
ply because  it  might  be  thought  to  have  been 
otherwise  unnecessary. 

In  these  cases,  however,  the  ratification 
act  was  not  otherwise  meaningless.  Dutiee 
were  collected  under  the  order  of  July   12, 

1808,  as  a  military  contribution  while  the 
war  with  Spain  was  in  progress.  The  treaty 
was  signed  December  10,  1898,  and  the  Pre* 
ident,  on  December  21,  issued  an  order  pro- 
claiming the  sovereignty  of  the  United 
States  in  the  islands,  and  directing  duties 
and  taxes  to  be  collected  in  future  as  public 
revenues  for  the  support  of  the  government. 
When  the  treaty  was  ratified  the  applicable 
laws  of  the  United  Slates  became  operative; 
but  the  President,  nevertheless,  continued 
in  force  the  tariff  created  by  the  order  of 
July  12,  1808,  and,  by  an  order  of  April  21, 

1809,  established  a  collection  district  with 
Manila  aa  the  chief  port  of  entry,  and 
under  these  orders  collections  of  duties  were 
made.  This  involves  the  question  whether, 
after  April  11,  IB90,  the  President  could 
have  enforced  any  tariff  other  than  such  as 
existed  under  acts  of  Congress  or  might  be 
sanctioned  by  Congress.  And  that  question  « 
waa  put  at  rest  by  this  ratification.  g 

'Much  more  might  be  said,  but  we  think* 
it  would  needlessly  prolong  this  opinion. 

Notwithstanding  the  able  argument  of  the 
Attorney  General,  we  adhere  to  the  conclu- 
sion previously  announced. 

Jvdgmentt  reverted, 
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Hr.  JuiUm  WUt*,  wiUi  whom  oonoun 
Ut.  Jiutiea  KaKeaaA,  dlaasnting: 

Althong]!  I  dissented  lit  D*  Lima  t.  Bid- 
veil,  182  U.  S.  1,  iS  L.  ed.  IMl,  21  Sup. 
Ct  Eep.  743;  Doolay  y.  VtUted  Btatet.  182 
U.  S.  220,  48  L.  ed.  IMS,  El  Bnp.  Ct  Rep. 
762:  and  Fovrtetn  Diamond  Rinffi  v.  United 
Btatet,  183  U.  S.  176,  46  L.  ed.  138,  22  Sup. 
Ct  Kap.  E9, — neveTthelasB  I  kgread  to  the 
judgmant  of  reversal  as  prerioual;  rendered 
in  this  case.  197  U.  S.  429,  49  L.  ed.  819, 
2C  Sup.  Ct  Rep.  4B5.  I  was  constrained  so 
to  do  because  to  me  it  seemed  that  the  deter- 
mimition  of  the  aubitantial  issues  In  the 
ease  were  (orecloeed  bjr  the  prior  nsea  above 
Bentioned,  which  were  binding  on  me  under 
tite  mis  of  tfare  deowii.  It  is  true  that  in 
this  case,  as  preriouBly  axgaxA  and  decided, 
there  wa«  present  the  question  of  an  alleged 
ratification  by  Congress  of  the  imposition 
Mid  collection  of  the  taxes  in  eontrovers; ; 
but  on  the  former  argument  mf  attention 
was  not  directed  to  poblie  reports  and  docu- 
ments throwing  light  upon  the  scope  of  the 
ratifying  act  as  was  done  on  the  present 
argument  Construing  the  act  of  Congress 
which  is  relied  upon  to  establish  the  ratifi- 
cation, by  the  light  of  the  public  doeomenta 
referred  to,  my  mind  sees  no  possible  Mi»pe 
from  the  conclusion  that  that  act  was  in- 
tended to,  and  did,  ratify  the  collection  of 
the  charges  complained  of.  Having  no 
doubt  of  the  power  of  Congress  to  ratify,  to 
iny  mind  it  clearly  results  that  I  erred  Is 
giving  my  assent  to  tbe  previous  judgment 
of  reversal,  and  I  therefore  dissent  from  the 
opinion  and  conclnaioa  of  the  court  now  an- 
nounced. 

I  am  authorised  to  say  that  Mr.  Justice 
"  ""        t  concurs  In  this  dissent. 


JOHN  W.  Mcdonald,  Receiver,  etc,  Appt. 

CH4UNCEY   DEWEY    «(   Bt,   Etecutors, 
(No.  220.) 

CHAUNCBy    DEWEY    •*    nl    Brecutore. 
Apptt., 

JOHN   W.  Mcdonald,   Receiver,    e(    ol. 
(No.  B30.) 

1.  NallOBKl  liuika— vtfKkkoIder'a  It*. 
Mlltr— oolonble  traaafer.— A  colorable 
transfer  of  shsreB  of  stock  la  a  oaUonsI  bank, 
nadt  (or  th«  benefit  of  tbe  reflitered  owner, 
csnoot  rellere  the  latter  Irom  bis  llibllltj 
nniler  TJ.  B.  Rev.  Stat.  |  B15I.  D.  8.  Comp. 
SUt.  1901,  [1.  3105.  SB  a  shsrebolder,  lor 
tbe  debts  of  the  bank. 

•.   National     banks— ■toekbolder'a     lU- 


evade  Us  llabttll?  onder  U.  1.  Bev.  Stat  I 
OlSt,  for  the  debts  of  the  bank,  br  a  trans. 
ter  of  bit  shsna  of  stock  to  a  person  flnan- 
dallr  IrmponslUe,  provided  ho  knew  or 
slioald  have  knewn  at  (lie  time  that  tbe  bank 
iraa  then  Insolvent. 
\.  Bvldeaec— bardea  o(  proof— Inaol- 
vencr  of  TeBdae  of  ant  I  anal  baali 
■toek.—  One  who  relies  npou  a  lale  of  shares 
of  stock  la  a  national  bank,  mode  with 
knowledge  of  Its  iDsalviDcr,  to  smbpo  bio 
llablUtr  as  a  sbsrehalder  nndcr  C.  S.  Sev. 
SUt.  I  BlGl,  tor  the  debts  of  the  bank,  has 
the  burden  of  proving  that  the  veudee  was 
auanclally  responsible  to  tbe  eiteot  of  the  as- 


I.   ITatioaal     1 
bllttr— eale  «o  Ivraapaaatble  vea4ee^« 

One  who,  with  knowledge  of  the  iaiolvenc; 
of  a  national  bank,  traosfers  bit  stock  to  an 
IrreepoDslble  teudee  with  Intent  to  evade  hli 
liability  nndcr  D.  8.  Rev.  Blat  |  SlSl.  for 
tlie  debts  of  tbe  bank,  cnn  onlj  tra  held  reopon- 
■ibie  for  the  uiuatlsfled  dobta  oilitlnK  when 
tbe  frsuduient  transfer  was  made,  la  view 
of  the  reQolrement  of  |  OZIO  (U.  8.  Comp. 
Stat.  1901,  p.  MSB),  that  tbe  Ust  of  tbe 
names  and  residences  of  all  the  sbarebolders 
and  the  number  of  iharet  held  by  each  be 
kept  bj  tho  bank,  tnbjeet  to  the  Ingpeetlos 
of  all  sbsrehaiders  snd  creditors,  and  of  the 
provision  of  |  BIBS  {D.  S.  Comp.  Stat.  1001, 
p.  34S1),  that  ever;  person  becomluc  s  thare- 
balder  by  s  tranifer  of  shares  to  bimself 
shall  succeed  to  all  the  rights  and  liabilities 
of  the  prior  holder  at  such  thares,  and  that 
no  chant*  shall  be  mads  In  the  articles  of 
assoelation  by  whlcb  tbe  rights,  remedies 
or  securities  of  the  existing  creditors  of  Uw 
association  staal 


APPEAL  and  CROSS  APPEAL  from  tha 
United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit  to  review  a  decree 
reversing  a  decree  of  the  Circuit  Court  for 
the  Northern  District  of  Illinois,  and  re- 
manding the  case  to  that  court  with  direc- 
tions to  enter  a  decree  holding  liable  for 
thedebta  of  a  national  bank  the  estate  of  a 
person  whose  shares  stood  in  the  name  of 
an  agent  and  exonerating  hia  estate  from 
any  liability  upon  such  shares  as  had  been 
transferred  by  him.  Reversed  on  the  latter 
point  *tid  remanded  to  tbe  Circuit  Court 
for  further  proceedings. 

See  same  case  below,  67  0.  C.  A.  408,  134 
Fed.  B28. 

■Statement  by  Mr.  Justice  Bront  £* 

The  first  of  these  cases  was  an  appeal 
from  a  decree  of  the  circuit  court  of  appeals, 
rendered  in  a  case  wherein  John  W.  McDon- 
ald, receiver  ol  the  First  National  Bank  of 


bllltr— aale  (a  Irrespoaalbl*  ▼«><««.—    Orleans,    Nebraska,   was    complainant,   and 
A    stockholder    In    a    national    bank    cannot    Charles  P.  Deweiy  and  others  were  defend- 
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anta,  isieiiiug  a  dwrea  of  tba  dronit  court 
for  tlia  Dorthem  dMriet  of  IlliiKiia,  and 
mnanding  the  east  to  th&t  court  with 
notioiiB  to  enter  a  deorM  kgalnat  Dewey  for 
hi*  full  ■Meaiment  on  twmty-flTe  •hares  of 
■toek  of  the  Fint  Na^nal  Bank,  and 
Interest  tboTeon. 

The  Bocond  caae  U  a  erosa  appeal  I7 
Chauncej  Dewey  and  hla  co-executor  from 
the  eame  decree. 

Charles  P.  Dewey  havlag  died  pending  the 
litigation,  the  suite  were  revived  in  the 
name  of  Cbauncey  Dewey  and  Charles  T. 
Eillen,  Bxecutore  of  his  wilL 

The  original  was  a  bill  in  equity  to  ta- 
force  an  asseaament  of  $86  a  ahare  on  lOS 
■hares  of  etock  of  the  First  Kational  Bank 
of  Orleans,  Nebraska,  which  failed  on  May 
20,  18&7.  These  shares,  having  been  orig- 
inally owned  by  Charles  P.  Dewey,  were  sold 
by  him  in  December,  1SS4,  and  in  Juiuary, 
1895.  Eighty  shares  were  duly  transferred 
on  the  books  of  the  bank  within  a  few  weeks 
after  the  sale.  The  remaining  twenty-flve 
shares  had  been  previously  transferred  by 
Dewey  to  his  agent,  Frederick  L.  Jewett, 
who  waa  admitted  to  be  irresponsible,  and 
stood  on  the  books  of  the  bonk  in  the  name 
of  Jewett  when  the  bank  went  into  the 
hands  of  a  receiver,  on  May  20,  1897,  al- 
though they  had  been  sold  by  Dewey.  The 
S  bill  alleged  that  Badlund,  the  original 
i'aeiveT  (since  superseded  by  HcDona1d,'the 
present  receiver),  was  appointed  and  took 
possession  on  June  S,  1897,  a  fortnight  after 
the  failure  of  the  bank;  that  on  September 
14,  18S7,  the  Comptroller  levied  an  assess- 
ment of  $86  a  share  upon  the  capital  stock; 
that  on  May  8,  1894,  Charles  P.  Dewey  was 
the  owner  of  106  shares  of  stock,  and  was 
legistered  as  such;  that  the  bank  was  then, 
and  continuously  remained,  insolvent;  that 
this  insolvent  was  known  to  Dewey,  who, 
on  that  day.  May  8,  assigned  ninety-Sve  of 
these  shares  to  the  defendant  Jewett,  who 
was  wholly  irresponsible;  that  the  transfer 
waa  colorable  only,  and  made  for  the  sole 
purpose  of  evading  Dewey's  liability  as  a 
stockholder;  that  Jewett  thereafter,  at  vari- 
ous times,  transferred  eighty  of  the  ninety- 
five  shares  to  the  several  other  defendants, 
and  that  on  January  3,  I8S6,  Dewey  trans- 
larred  his  remaining  ten  shares  to  Jewett, 
HI  that  at  the  time  the  bank  failed  said  105 
■hares  were  registered  on  the  books  of  the 
bonk  in  the  names  of  the  several  tcans- 
fsreee;  that  the  several  tranBters  were  made 
at  a  time  when  the  bank  waa  insolvent,  and 
known  by  Dewc^  to  be  so,  for  the  purpose  of 
evading  his  liability  for  ossessmente,  and  to 
Irresponafble  persons. 
The  answer  of  Dewey  contained  a  general ' 


denial  of  all  material  ollegationa,  and  sat  np 
that  the  transfers  were  outright  and  fcr  tbs 
par  value  of  the  stock;  that  he  bod  sold  all 
his  stock,  and,  with  the  exoeption  of  the 
twenty-five  shares,  all  transfers  had  been 
mode  on  the  bocdcs  of  the  bonk  prior  to  its 
■uspeusion. 

The  circuit  court  found  that  the  aalas  of 
stock  were  all  made  throu^  Jewett,  who 
acted  merely  as  the  agent  of  Dewey  and 
had  no  interest  In  the  stock,  but  held  it  for 
Dewey  in  his  name;  that  the  bonk  failed 
about  two  years  and  Ave  months  after  the 
sole  by  Dewey ;  that  the  bank  was  insolvent 
in  DfMember,  19S4,  and  Januaiy,  1896,  at 
the  time  Dewey  sold  the  105  shares,  and 
that  Dewey,  who  was  vice  president  of  the 
bank  from  1892  to  1895,  knew,  or  onght  to 
have  known,  that  fact;  that  three  cerUfi- 
catee,  aggregating  twen^-five  shares,  were 
not  transferred  on  the  books  of  the  ban^ 
and  still  stood  in  the  name  of  Jewett  when 
the  bank  suspended;  that  the  claims  of  the 
creditors  of  the  bank,  who  were  such  irtien  3 
Dewey  sold  h[B*stock  and  remained  each  at? 
the  time  of  the  failure,  aggregated  $11,- 
83B.16,  of  which,  however,  only  $2,787.97  re- 
mained unsatisfied,  and  that  of  this  the  rat- 
able share  of  Dewey  was  $585.43,  for  which 
sum  a  decree  was  rendered. 

On  appeal  by  the  receiver  to  the  circuit 
court  of  appeals  the  decree  of  the  circuit 
court  was  reversed  and  a  new  decree  di- 
rected to  be  entered  for  the  full  amount  of 
the  assessment  on  the  twenty-five  share* 
standing  in  the  name  of  Jewett  at  the  time 
of  the  failure;  that  as  to  the  eight;  shares 
there  could  be  no  recovery,  although  the 
bank  was  insolvent  at  the  time  of  the  sale 
of  the  stock,  and  was  known  to  be  insolvent, 
and  the  transfer  was  made  for  the  purpose 
of  evading  liability;  but  that  there  could 
be  no  recovery  without  proof  of  the  addi- 
tional fact  that  the  several  transferees  were 
likewise  insolvent;  that,  as  to  the  twenty 
five  shares,  Dewty  remained  liable,  as  he 
had  not  surrendered  the  certificate  to  the 
bank  or  given  the  odicers  such  data  aa  to 
enable  them  to  make  such  transfer  on  its 
books.  The  case  was  remanded  to  the  circuit 
court,  with  directions  to  render  a  decree 
against  Dewqr  for  his  full  assessment  on 
tweniy-five  shares.  From  this  decree  both 
parties  appealed  to  this  court. 

Mettrt.  Frkikk  M.  Hall,  Botoot  Pound, 
and  8.  B.  Prating  for  the  receiver. 

Jfss«r«.  WlllUm  B.  KenT«lne,  Vo- 
thon  &,  Moon,  and  Jo^  P.  Wilson,  for 
Dewey  «t  at.  * 

Mr.  Justice  Brown  delivered  the  opinion  ■ 
of  the  court  I 
Three  sections  of  the  naUcmal  bank  ae^ 
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vUch  an  ^ntod  In  tlw  margin,  \an  parti- 
nmt  in  eouiMeUoii  with  tiw  landing  quea- 

•  tloiM  imolTsd  in  tbla  oaae. 

"  *  n«t  tha  transfer  of  ttoek  in  corporations, 
•ran  whan  in  failing  circumitances,  ahould 
not  be  nnduly  impeded,  is  eciential  not  oalj 
to  the  prosperitr  of  auoh  corporations  and 
tte  value  of  tlieir  stock,  but  to  the  interest 
of  stockholders  who  ma;  desire,  for  legiti- 
mate reasons,  to  change  their  investments  or 
to  ralM  money  for  debts  incurred  outside 
the  business  of  such  corporation.  Firtt  I/at. 
Biutk  J.  Lanier,  II  Wall.  366,  377,  20  L.  ed. 
172,  1T4.  At  the  same  time,  the  frequency 
with  which  such  transfers  are  made  for  the 
purpose  of  evading  the  double  liability  im- 
posed by  the  national  banking  act  hag  grrea 
rise  to  a  large  amount  of  litigation  turning 
■pon  their  legali^.  In  this  connection  i.'er- 
tain  propositions  hare  been  laid  down  by  so 
many  courts  and  In  so  many  cases  that  they 
may  be  regarded  as  fundamental  principles 
of  law,  applicable  to  all  cases  of  this  chai^ 
aeter. 

(1)  Ukat  a  party  who,  by  way  of  pledge 
•r  oollateral  security  for  a  loan  of  money, 
aoeepts  stock  of  a  national  bank  and  puts 
Us  name  on  the  registry  as  owner.  Incurs 
an  Immodiate  liability  as  a  stockholder,  and 
•annot  relieve  himself  therefrom  by  making 
a  oolorable  transfer  of  his  stock  to  another 
penon  for  his  own  beneH^  as  was  done  by 
tha  tale  to  Jewett  in  this  cose.  Oarmtmia 
Wat.  Bonk  v.  Case,  99  U.  B.  628,  S6  L.  ed. 
448;  Marot/  t.  Olark,  IT  Haaa.  330;  IfatKan 
T.  Wmiook,  9  Paige,  1E2;  Cook,  Stock  ft 
Stockholders,  I  263. 

(2)  The  same  result  follows  if  the  stock- 
holder, knowing,  or  having  good  reason  to 
know,  the  insolvency  of  the  bank,  colludes 
with  an  irresponsible  person  with  design  to 
anbstitute  the  latter  in  his  place,  and  thus 
aecape  individual  liability,  and  transfers  his 
atoek  to  such  person.     It  la  Immaterial  in 

« such  case  that  he  may  tie  able  to  show  a 

■  'tSee.  DISQ  (U.  S.  Comp.  Stat.  IBOI,  p.  34ei). 
Vbe  capital  stock  o(  each  asioclstlon  stiall  Iw 
drilled  into  sli»rea  ol  one  baadrcd  dollars  each, 
and  be  deemed  personal  property,  and  traos- 
leraMe  on  the  books  of  the  asHodsUon  In  nicb 
manner  as  may  tn  prescribed  In  tlie  br-laws  or 
arBdes  of  assodatlon.  Brer?  penon  becomlnf 
a  abkreholdei  by  sneb  tronifer  ahall.  In  pro- 
portion to  bis  Hbares.  succeed  to  sll  the  rlshta 
and  nobilities  of  the  prior  holder  of  meh 
sfaarcs :  aed  Be  ehann  shall  be  made  In  the 
articles  of  association  by  which  the  rl^ta, 
■snedlee,  or  ■eesrlty  of  the  exlitlnf  eccdltois 
ml  the  association  shall  be  Impaired. 

(The  iharea  of  this  Nebnika  bask  were  tnns- 
fcrable  aclj  on  the  books  of  the  tiank.  In  per- 
aan  or  bj  attorney,  on  snmnder  of  the  cer- 
nfleata  that  repreaented  the  sliaree  proposed 
to  be  transferred.) 

Sec  G21D  (C.  B.  Comp.  Stat  IMl,  p.  8498). 
Xha  proldent  and  cashier  of  every  national 
"     "  '  "  n  shall  cause  to  be  kept  at  all 


full  or  partial  eonstderatlon  for  the  trans- 
fer aa  between  himself  and  the  transferea. 
Bowd«n  V.  Johnson  (Adams  v.  Johnson) 
107  U.  8.  2G1.  27  L.  ed.  3B8.  2  Sup.  Ot  Kep. 
246. 

Upon  the  other  band.  In  WMtneg  v.  But- 
ler, 118  U-  S-  65B,  30  L.  id.  208,  7  Sup.  CL  ^ 
S«p.  61,  certain  stockholders  employed  an  n 
auctioneer  to  sell  their  shares" at  public? 
auction.  They  were  bidden  in  by  a  pur- 
chaser who  paid  the  auctioneer  for  them  and 
received  from  him  the  certificate  of  at-xk 
with  a  power  of  attorney  to  transfer  the 
same  in' blank.  The  auctioneer  paid  tha 
money  to  the  original  owner  of  stock,  but  no 
formal  transfer  was  made  on  the  book^  of 
the  bank.  Shortly  afterwards  the  bank  be- 
came inaolvent  and  went  into  the  hands  of 
a  receiver,  who  made  an  assessment  upon 
the  original  stockholders.  We  held  that  the 
responsibilily  of  the  stockholders  ceased  up- 
on the  surrender  of  the  certificate  to  the 
bank,  and  the  delivery  to  its  president  of  a 
power  of  attorney  to  transfer  the  stock  on 
the  books  of  the  bank.  The  controlling  con- 
siderations were  the  good  faith  of  the  atock- 
holders  in  making  the  sate,  believing  the 
bank  to  be  solvent,  and  the  fact  that  they 
had  done  all  that  they  could  reasonably  be 
expected  to  do  to  make  a  valid  sale  of  the 
stock  and  a  transfer  of  the  certificate  on  tha 
stock  register. 

Under  the  English  law  a  shareholder  may 
transfer  his  shares  to  an  irresponsible  party 
for  a  nominal  consideration,  though  the  sola 
purpose  of  the  transfer  be  to  escape  liability, 
provided  the  transfer  be  out  and  out,  and 
not  merely  colorable  or  collusive,  with  a 
secret  trust  attached.  Under  such  circum- 
stances the  person  making  the  transfer  la 
released  from  liability,  both  as  to  corporate 
creditors  and  the  other  shareholders.  Cook, 
Stock  t  Stockholdere,  9  266;  2  Moraweto, 
PriT.  Corp.  |  859. 

The  law  la  quite  diJTerent  in  this  coun- 

Omta  a  fall  and  correct  list  of  the  names  anil 
residences  of  all  the  sharebotdecs  In  tbe  asaocla- 

tlOQ.  and  the  aamber  of  iharea  held  by  each. 
In  the  office  where  Its  bustoess  is  transacted. 
Such  list  shall  be  subject  to  the  Inspectloa  ot 
all  the  shareholders  aod  creditors  of  the  ssso- 


taxea  under  state  authority,  derlns  bnslnfsa 
hours  of  esch  day  In  which  busluess  may  be 
leeally  trmnsacted.  A  copy  of  such  list,  on  tha 
first  Monday  of  Jaly  of  each  j^ar,  verified  by 
the  oath  ot  such  president  or  cashier,  sbsll  be 
transmitted  to  the  Comptroller  of  the  Currency. 
Bee.  Did  <  U.  S.  Comp.  Stat.  1001,  p.  S4BS>. 
The  shareholders  of  ever;  national  bsuking  aa- 
sodsClon  shsll  be  held  IndlvldusUy  tetpouilble, 
equally  and  ratably,  and  not  oug  for  another, 
for  all  eontracts,  debts,  and  eafaiementa  of 
such  association,  to  the  extent  of  tbe  amount  ot 
their  stock  therein,  at  tbe  par  volae  thereof,  !■ 
I  addition  to  the  amount  Investsd  in  such  staarsei 
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tiy.  At  tbi  Mma  Ume  the  original  atock- 
holder  caimot  be  held  liable,  onleu  the  bank 
ware  practically  iiiBOlTent  at  the  time  the 
tnnster  waa  ma^  uid  it*  condition  wac 
known  or  ought  to  have  been  known  to  the 
itockholdBT  making  the  tianafer.  If  the 
bank  were  in  fact  eolvent  and  able  to  pay 
its  debts  as  they  matured  when  the  transfer 
was  made,  the  creditors,  having  ample  m- 
enrity  in  the  solvency  of  the  bank,  have  no 
special  iutorest  in  knowing  who  the  etock- 
bolders  are,  since  their  only  recourse  to 
them  would  be  in  the  remote  contingency  of 
the  Insolvency  of  the  bank.  The  transferrer 
«n  only  be  held  liabla  if  the  bank  be  in- 
M  solvent,  and  such  insolvency  be  known,  or 
?  ought  to  have  been  known,*to  him  from  his 
relation!  to  the  bank,  since  the  transfer  Is 
prima  facie  valid,  and  shifts  to  the  trans- 
feree the  burden  of  the  reaponBibility,  which 
can  be  laid  upon  the  original  stockholder 
only  in  case  of  bad  faith,  or  evidence  of  a 
purpose  to  evade  liability. 

liis  bad  faith  may  be  shown  by  the  fact 
that  the  bank  was  known  to  him  to  be  in- 
solvent;  but,  notwithstanding  this,  the 
ta^nsfer  would  be  valid  If  made  to  a  person 
of  known  financial  responsibility,  since 
tnditors  could  not  sufFer  by  the  substitution 
•f  one  solvent  stockholder  tn  place  of  an- 
other. The  court  of  appeals,  however,  went 
further,  end  held  that  the  transfer  would 
be  valid  unless  made  to  an  irresponsible 
person  nnable  to  respond  to  an  assessment, 
whose  financial  oondition  was  known,  or 
ought  to  have  been  known,  to  him. 

There  is  no  auch  limitation  intimated  in 
the  ease  ol  Pottly  v.  Statt  Loan  4  T.  Co. 
166  U.  8.  fl08,  41  L.  ed.  844,  17  Sup.  Ct.  Rep. 
465,  which  involved  a  question  as  to  the  lia- 
bility of  a  pledgee,  but  in  which  certain 
rules  were  stated  (p.  619,  L.  ed.  p.  84B,  Sup. 
Ct  Rep.  p.  470)  as  to  the  liability  of  share- 
holders, one  of  which  was  "that  if  the  real 
owner  of  the  share*  transfers  them  to 
other  person,  or  causes  them  to  be  placed 
on  the  books  of  the  association  In  the  i 
of  another  person,  with  the  intent  ai: 
to  evade  the  responsibility  imposed  by  f 
6151  on  ahareholdera  of  national  banking 
aasociationa,  such  owner  may  be  treated, 
for  the  purposes  of  that  section,  as  a  share- 
holder, and  liable  as  therein  preBcribed." 
The  case,  however.  Is  not  directly  in  point. 
The  most  pertinent  in  this  connection  la 
that  of  Stuart  r.  Harden,  169  U,  S.  1,  42 
L.  ed.  639,  IS  Sup.  Ct.  Rep.  874.  In  that 
ease,  Stuart,  being  an  owner  of  one  hundred 
shares  of  stoi^k  in  a  national  bank,  a  director 
of  the  bunk,  and  a  member  of  ita  fin 
committee,  purchased  certain  real  property 
of  Gruetter  and  Joers,  and,  as  a  oonsidera- 
tion,  aaaumed  a  mortgage  debt,  turned  over 
Us  stock  in  the  bank  as  of  the  value  of 


918,000,  delivered  to  them  the  eertificate  of 
the  shares,  and  paid  the  balance  of  the 
agreed  price  in  cash. 

Theee  certificates  of  stock  were  returDad„ 
to  the  bank  and  new  certificates  issued  tog 
Gruetter  and  Joers,  to  whom  Stuart*  repro-* 
sented  that  the  bank  was  in  a  solvent  and 
prosperous  condition.  The  circuit  court 
found  that  such  representation  was  false  to 
the  knowledge  of  Stuart,  and  made  for  the 
purpose  of  Inducing  them  to  purchase  the 
stodc,  and  of  evading  and  escaping  his  lia- 
bility as  a  shareholder  for  his  assessment 
thereon.  Upon  this  state  of  facts  Stuart 
was  held  liable  to  the  receiver  as  the  holder 
and  owner  of  these  sharea. 

The  principal  inquiry  waa  whether  Stuart 
transferred  his  stock  to  escape  the  liability 
imposed  by  the  statute,  his  contention  being 
that,  if  the  transfer  were  absolute  and  to 
persons  who  were  at  the  time  solvent  and 
able  to  respond  to  an  assessment  upon  the 
sbares,  the  motive  with  which  the  transfer 
was  made  was  of  no  consequence. 

In  answer  to  this  it  was  said  l:^  Mr.  Jus- 
tice Harlan : 

"There  is  no  case  in  which  this  court  haa 
held  that  the  intent  with  which  the  share- 
holder got  rid  of  his  stock  was  of  no  conse- 
quence; certaiijy,  no  case  in  which  the  in- 
tent was  held  to  be  immaterial,  when  coupled 
with  knowledge  or  reasonable  beliat  upon 
the  part  of  the  transferrer  that  the  bank 
was  insolvent  or  in  a  failing  condition. 

"One  who  holds  such  shares — the  bank 
being  at  the  time  insolvent — cannot  eseapo 
the  individual  liability  imposed  by  the  stat- 
ute by  transferring  his  atock  witb  Intent 
simply  to  avoid  that  liabill^,  knowing  or 
having  reason  to  believe,  at  the  time  of 
the  transfer  on  the  books  of  the  bani^ 
.  .  .  that  it  is  insolvent  or  about  to  faiL 
A  transfer  with  such  intent  and  under  suck 
circumstances  la  a  fraud  upon  the  crediton 
of  the  bank,  and  may  be  treated  by  the  re- 
ceiver as  inoperative  between  the  transferrer 
and  himaelt,  and  the  former  held  liable  at 
a  shareholder  without  reference  to  the  finan- 
cial condition  of  the  transferee." 

The  court  found  upon  the  facta  "that 
Stuart,  with  knowledge  of  the  insolvency  of 
the  bank,  or,  at  all  events,  with  such  knowl- 
edge of  facts  aa  reasonably  justified  the  be- 
lief that  insolvency  exiatod  or  was  impend- 
ing, sold  and  transferred  his  stock  with  the ., 
intent  to  escape  individual  liability.  .  .  ,  J 
*4nd  the  bank  having  been  in  fact  insolvent* 
at  the  time  of  the  transfer  of  his  atock,— 
which  fact  is  not  disputed, — he  remained, 
notwithstanding  such  transfer,  and  oa  be- 
tween the  receiver  and  himself,  a  sharehotd* 
er,  subject  to  the  individual  liability  im- 
posed  by  1  6101."    Although  it  was  alleged 
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In  Uia  Ml  by  Om  raedTvr  tli&t  Gnietter  uid 
JcMn  wtn,  at  the  tima  of  tha  transfer,  pe- 
euniarily  irreaponalble,  there  waa  no  finding 
to  that  efloct,  and,  bl  treating  ot  the  lia- 
bility of  Stnart,  no  strcaa  waa  laid  Qpoa 
their  flnaneial  condition,  but  the  case  was 
dlaposed  of  as  one  of  bad  faith  on  Stuart'a 
part  in  transferring  the  aharea  at  a  time 
when  he  knew  the  bank  to  be  insalrsnt. 
niere  is  eertainlj  nothing  in  this  ease  to 
justify  the  inference  that  the  receiver  was 
bound,  in  making  out  his  case,  to  establish 
the  fact  that  the  transferee  waa  insolvent, 
and  was  known  to  the  stockholder  to  be  so 
when  he  transferred  his  stock. 

In  lfa((e*on  t.  Dent,  170  U.  a  S21,  U  L. 
•d.  671,  20  Sup,  Ct  Rep.  41S,  the  stockhold- 
er, while  the  stock  was  yet  owned  by  him 
and  stood  registered  in  his  name,  died  in- 
testate, BJid  the  stock  waa  distributed  to  the 
widow  and  heirs  by  decree  of  the  probate 
court.  Shortly  thereafter  the  bank  became 
Insolvent  and  the  receiver  brought  auit 
against  the  widow  and  children  for  an  as- 
seasment.  The  defendants  were  held  to  be 
liable  upon  the  ground  that  the  obligation 
ot  a  subscriber  of  stock  is  contractual  in  its 
nature,  and  ii  not  extinguished  by  death, 
but,  like  any  other  contract  ohligation,  sur- 
vives and  is  enforceable  against  the  estate  of 
the  stockholder,  ikotwith standing  that  the 
estate  of  the  decedent  bad  been  settled  and 
fully  administered  according  to  law,  and 
that  the  insolvency  of  the  bank  occurred 
after  the  death  of  the  intestate,  citing  Bich- 
moTid  V.  front,  121  U.  S.  27,  30  L.  ed.  S64, 
7  Sup.  Ct.  Kep.  788.  It  is  true  that  ^le  case 
did  not  involve  the  question  here  presented, 
but,  in  delivering  the  opinion,  the  prior 
eases  of  Oermania  Nat.  Bank  v.  Gate,  99  U. 
B.  623,  25  L.  ed.  44H,  and  BouxJen  v.  John- 
ton  (Adamt  y.  Johmoa)  107  U.  S.  261,  27 
L.  ed.  3Se,  2  Sup.  Ct  Rep.  240,  were  cited 
in  aupport  of  the  proposition,  treated  as  ele- 
mentary, that,  "where  a  transfer  has  been 
fraudulently  or  collusively  made  to  avoid 
■n  obligation  to  pay  assessments,  such 
transfer  will  be  disregBrded,  and  the  real 
owner  be  held  liable."    P.  631, 1.,  ed.  p.  676, 

M  Bnp.  Ct  Rep.  p.  423. 

f  'Much  stress  is  laid,  In  the  opinion  of  the 
court  of  appeals,  upon  the  ease  of  EarU  v. 
OofWn,  188  U.  B.  42,  47  L.  ed.  373,  23  Sup. 
Ct,  Rep.  264,  supposed  to  lend  countenance 
to  the  doctrine  that  the  receiver  is  bound, 
as  part  ot  bis  case,  to  establish  the  fact  that 
the  transferee  waa  Insolvent  and  known  to 
the  transferrer  to  be  so  at  the  time  of  the 
timnafer.  The  defense  was  that,  prior  to  the 
■ospensiou  of  the  bank,  the  defendant  had. 
In  good  faith,  sold  the  stock  standing  in  her 
■ante  tor  the  full  market  price,  which  had 
been  paid  her.  that  she  had  delivered  up  to 
tha  bank  her  stook  oertlficate,  with  a  power 


of  attorney  to  make  the  transfer,  and  re- 
quested that  the  stock  be  transferred;  that 
the  oCQcer  of  the  bank  said  the  transfer 
would  be  made,  but  it  seems  that  the  officer 
had  failed  to  discharge  that  duty;  that,  as 
the  defendant  had  done  everything  which  the 
law  requiied  her  to  do  to  secure  the  trans- 
fer, she  had  ceased  to  be  a  stockholder,  and 
waa  not  responsible.  It  was  alleged  as  error 
that  the  trial  court  refused  to  instruct  the 
jury  that  the  sale  of  the  stock,  though  law- 
ful in  every  other  respect,  could  not  he  so 
treated  if  it  were  found  tliat,  at  the  time  ol 
the  aale,  the  reserve  of  the  bank  waa,  to  the 
knowledge  of  the  defendant,  below  the  limit 
fixed  by  law.  P.  44,  L.  ed.  p.  374,  Sup.  Ct 
Rep.  p.  2G4.  This  refusal  was  held  not  to 
be  error.  "Certainly,"  said  Mr,  Justice 
White  in  the  opinion  (p.  46,  L.  ed.  p.  376, 
Sup.  Ct.  Rep.  p.  260),  "it  cannot  in  reason 
be  said  that  the  power  would  exist  to  sell 
stock  like  any  other  personal  property,  if, 
before  the  power  could  he  exercised,  the 
seller  must  examine  the  affairs  of  the  bank, 
marshal  its  assets  and  liabilities,  in  order 
to  form  an  accurate  judgment  aa  to  the  pre- 
cise condition  of  the  hetik." 

In  discussing  the  question  in  regard  to  the 
validity  of  the  transfer,  it  was  said  (p.  49, 
L.  ed.  p.  377,  Sup.  Ct  Rep.  p.  257)  that 
"the  exercise  of  the  power  to  transfer  stock 
in  a  national  bank  is  controlled  by  the  rules 
of  good  faith  applicable  to  other  contracts. 
The  qualification  just  stated  gives  no  sup- 
port to  the  proposition  that,  where  a  sale 
of  stock  in  a  national  bank  Is  made  in  good 
faith,  nevertheless  the  consequences  of  the 
sale  are  avoided  if  subsequently  it  developed 
that  the  bank  was  insolvent  at  the  tiinn  of 
the  transfer,  in  the  sense  that  its  assetset 
were  then  unequal  to  tbe'discharge  of  its!^ 
liabilities,  when  such  fact  waa  unknown  to 
the  seller  ot  the  stock  at  the  time  of  the 

The  argument  waa  made  (p.  S4,  L.  ed.  p. 
379,  Sup.  Ct  Rep.  p.  269)  that,  as  the 
"person  to  whom  the  stock  was  sold  .  .  . 
waa  ,  .  .  insolvent,  and  hence  unable  to 
respond  to  the  double  liability,  the  sale  waa 
void,  although  the  fact  of  such  insolvency  of 
the  buyer  was  unknown  to  the  seller."  This 
was  held  to  be  unsound,  "since  it  but  in- 
sists that  the  validity  of  the  sale  of  the 
stock  is  to  be  tested,  not  i>y  the  bad  faith  o' 
the  seller,  but  upon  the  unknown  financial 
oondltion  of  the  buyer."  We  find  nothing 
in  this  case  which  impugns  in  any  degree 
the  authority  of  the  prior  cases,  or  holds 
that  the  validity  of  the  sale  is  to  be  gauged 
by  the  financial  condition  ot  the  transferee, 
OT  the  knowledge  ot  that  condition  of  tho 
transferrer. 

1.  We  t>.mk  it  a  proper  deduction  from 
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the  prior  cum,  ud  mdt  we  lioM  to  be  the 
Uw,  thAt  the  giat  of  the  lUbilitr  i*  the 
fnud  implied  in  lelling  with  notice  of  the 
inMlveni^  of  the  hank,  and  with  intent 
to  evade  the  double  liability  imposed  upon 
the  stoclcbolder  b;  the  national  banking  act. 
In  short,  the  question  of  liability  is  large- 
ly determinable  by  the  presence  or  absence 
of  an  intent  to  evade  liability.  The  (act 
that  the  sale  was  made  to  an  iosolTent 
buyer  ie  doubtless  additional  evidence  of  the 
original  fraudulent  intent,  but  would  not 
be  in  itself  sufficient  to  constitute  fraud 
without  notice  of  the  insolvency  of  the  bank. 
The  stocldiolder  is  not  deprived  of  his  right 
to  sell  his  stuck  by  the  fact  that  the  aale 
!■  made  to  tin  insolveot  perioo,  unless  it 
be  made  with  knon-ledge  of  the  iusol- 
Tency  of  the  bank.  This  was  practically 
the  ruling  in  Earlt  v.  Oarson,  in  wliich 
we  held  that  a  bona  fide  sale  would  not  be 
void,  though  the  vendee  were  insolvent,  if 
the  fact  of  such  insoIven<:7  were  at  the  time 
unknown  to  the  seller,  llie  ease  of  £iirle  t. 
0ar*on,  so  far  from  lending  countenance  to 
the  argument  of  the  appellees,  bears  stron^y 
in  the  opposite  direction. 

The  solvency  of  the  vendee,  however,  is 
pertinent  In  showing  that  no  damage  could 
have  resulted  to  the  creditors  of  the  bank 
^by  the  transfer.  Though  not  a  necessary 
f  part  of  the  plaintiff's'case,  it  may  l>e  a  com- 
plete defense,  if  it  be  shown  that  the  sale, 
however  fraudulent,  was  *made  to  a  vendee 
who  was  as  able  to  respond  to  the  double 
liability  a«  was  the  vendor.  The  proposition 
that  the  executors  are  not  responsible  t»- 
oause  the  sales  were  made  to  solvent  vendees, 
being  defensive  in  its  character,  the  burden 
of  proof  was  upon  them.  In  this  particular 
the  case  Is  not  unlike  that  of  an  ordinary 
action  upon  a  contract,  where  the  plaintiff 
relies  upon  the  contract  and  the  breach,  and 
■nea  tor  such  damages  as  may  be  reasonably 
supposed  to  follow  therefrom.  But  it  may 
be  shown  in  defense  that  no  damages  really 
resulted;  as,  for  instance,  in  an  action  for 
■ervices,  that  plaintiff  might  have  ob- 
tained other  employment  at  the  same  wages; 
or,  in  ao  action  for  a  failure  to  deliver 
goods,  that  plaintiff  might  have  gone  in- 
to the  market  and  purchased  other  goods 
*t  the  same  price  at  which  the  defendant 
had  agreed  to  sell  them.  In  such  case  de- 
fendant assumes  the  burden  of  proving  ttiat 
no  damage  in  fact  resultod.  Ilie  argument 
in  this  case  really  is  that  the  receiver  was 
bound  to  show,  not  only  that  Dew^  was 
guilty  of  fraud,  but  that  damages  necessa- 
rily reeulted  and  that  he  knew  that  fact. 
The  reply  is  that  the  frand  was  consummat- 
ed t)y  the  sale  of  the  stock  of  a  bank  known 
to  be  insolvent,  with  intent  to  evade  lia- 
bility, and  that  the  fraud  is  not  less  though 


the  transferees  happened  to  be  solvent,  but 
that  their  solvency  may  l>c  proved  to  rebut 
the  presumption  that  injury  resulted  to  th* 
creditors  from  the  transfers. 

While  there  is  no  express  finding  of  the 
court  of  appeals  (though  there  was  in  the 
circuit  court)  that  Dewey  knew,  or  should 
liave  known,  ol  the  insolvency  of  the  bank  at 
the  time  of  tlie  transfer,  and  tbat  the  trans- 
fer was  made  with  the  intent  to  evade  his 
double  liability  as  stockholder,  the  decree 
of  twth  courts  is  based  upon  this  assump- 
tion; and,  as  stated  in  the  dissentiog  opia- 
ion,  "that  the  final  suspension  of  the  bank, 
though  it  occurred  two  years  and  five 
months  after  Dewey's  transfer  of  stock,  is 
traceable,  in  the  line  of  cause  and  effect,  to 
the  insolvency  of  the  bank  at  the  time  ofn 
the  •transfer."  [67  C.  C.  A.  414,  134  Fed.? 
634.]  We  do  not  understand  these  facts  to 
be  seriously  disputed. 

In  this  connection  it  only  remains  to  eoik- 
sider  whether  the  transferees  were  finan- 
cially responsible  to  the  amount  of  the 
assessment.  It  is  not  necessaij  to  show 
tliat  they  were  persona  of  a  responsibilitj 
equal  to  that  of  the  original  stockholder. 
It  is  sufficient  that  they  were  responsible  to 
the  amount  called  for  by  the  necessities  of 
the  case, — in  other  words,  in  an  amount  suf- 
ficient to  indicate  that  the  creditors  of  the 
I>ank  were  not  damnified  by  the  change  of 
ownership. 

Although  the  evidence  does  not  show  af- 
firmatively the  insolven(7  of  the  ultimate 
transferees,  it  falla  far  short  of  showing 
that  a  decree  against  them  for  their  assess- 
ment co^ld  be  ootlected.  Without  going  into 
deteils  of  the  property  of  each  one  of  the 
seven  transferees,  it  is  sufficient  to  aay  ttiat 
they  were  either  working  on  salaries,  witit 
no  evidence  of  available  property,  outside  ol 
such  salaries,  or  that  their  property  con- 
sisted ol  encumbered  real  estate  in  CSiicagD 
of  a  largely  speculative  value ;  and  that,  in 
some  caaea,  at  least,  the  shares  were  paid 
for  in  real  esteto  conveyed  for  the  purpoee 
of  getting  rid  of  the  proper^  and  avoiding 
the  payment  of  interest  on  the  eocnin- 
brances.  There  is  no  satisfactory  evidence 
that  a  decree  against  any  one  of  these  par- 
ties for  the  amount  of  liis  assessment  could 
have  been  collected  by  ordinary  process  of 
law. 

Z.  But,  except  ao  far  as  the  tweniy-flva 
shares  held  by  Jewett  as  the  agent  of  Dew^ 
at  the  time  of  the  failure,  we  think  the  exeo- 
utors  should  not  l>e  held  liable  to  tlie  credit- 
ors who  became  such  after  the  transfer. 
The  national  l>anking  act  requires  (IUit, 
Stat,  i  G210,  U.  8.  Oomp.  SUt.  1801.  p. 
34aS)  a  list  of  the  names  and  reeidencea 
of  all  the  shareholdera,  and  the  UDB^ier  of 
sharsa  held  by  each  to  be  kept  in  the  bont 
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ing  houM,  inbject  to  IIm  Inapectlon  of  bU 
the  ahareholden  ftnd  endltora  of  the  asso- 
oiUtioni  and  (i  6130,  V.  S.  Comp.  8t«t. 
1901,  p.  3461)  that  ev«i7  p«noii  becoioinga 
■hareholder  by  transfer  of  sharea  to  himself 
■hall  succeed  to  all  the  rigbta  and  liabilitle* 
Sof  the  prior  holder  of  such  shares,  and  no 
"change  shall  be  made  in  the*artic1ei  of  aa- 
•ociation  hj  which  the  rights,  remedies,  or 
•ecurities  of  the  esniting  orgditOTt  Of  the  as- 
sociation shall  be  impaired. 

The  object  of  this  legislation  Is  evidently 
to  apprise  persons  dealing  ■witb  the  bank  of 
the  names  of  the  shareholders,  upon  whom 
the  double  liability  shall  be  imposed  in  case 
of  the  iusolreuc;  of  the  hank.  In  the  event 
of  such  Inaolvency  it  is  only  existing  credit- 
ors who  can  claim  to  baTO  been  damnifisd 
bj  a  fraudulent  transfer  of  shares.  As  to 
them  such  transfer  is  voidable.  Subsequent 
creditors  are  apprised  by  the  published  list 
«f  the  namea  of  the  shareholders,  to  whom 
transfers  have  been  made,  and  ot  the  persons 
to  whom  they  may  have  recourse  for  the 
double  llabili^.  The  injustice  of  holding  a 
atockholder  liable  for  an  indeSnite  time  In 
Hie  future  to  creditors  who  may  have  be- 
come such  years  after  he  had  parted  with 
his  stock,  and  who  were  apprised  of  the 
names  of  the  stockholders  t^  the  published 
list,  ie  too  manifest  to  require  an  extended 
comment.  We  are  only  applying  to  this  case 
by  analogy  the  ordinary  rule  of  the  common 
law,  that  a  voluntary  deed  by  m  person 
heavily  indebted  is  fraudulent  and  void  as 
to  prior  creditors  merely  upon  Uie  ground 
that  ho  was  so  Indebted;  but,  as  to  subse- 
quent creditors,  is  only  void  upon  evidence 
that  the  deed  was  made  in  contemplation 
of  future  indebtedness.  Beaton  v.  Wh«aton, 
8  Wheat.  S29,  11  L.  ed.  003;  iSchreyer  t. 
Scoff,  134  U.  E.  405,  33  L.  ed.  955,  10  Sup. 
Ct  Rep.  679;  Ridgmoey  v.  Undenoood,  4 
Wash,  C.  C.  129-137,  Fed.  Gas.  No.  11,815; 
Bennett  v.  Bedford  Bank,  11  Mass.  421. 

This  was  the  interpretation  given  to  a 
similar  statute  by  the  supreme  court  of 
Ohio  In  Peter  v.  Union  Ufg.  Co.  50  Ohio  St. 
lSl-204,  40  N.  E.  S94.  It  is  true  that  in 
Ohio  a  stockholder  cannot  escape  liability 
to  existing  creditors  by  a  transfer  of  his 
stock,  however  bona  fide  such  transfer  may 
ba.  But  we  do  not  see  how  that  affecta  the 
ruling  in  the  Peter  Caae,  that  he  does  not 
•ontinuB  liable  as  to  future  creditors. 

The  case  of  Baioden  v.  Johnton  (Ada-n*  v. 

JtiKjuon)  107  U.  S.  251,  27  L.  ed.  386,  2  Sup. 

Ct  Rep.  246,  turned  upon  the  question  of 

the  fraud  in  a  certain  transfer  of  stock,  the 

conclusion    being    that    such    transfer   was 

Q  fraudulent,    and    that    the   original    owner 

"continued  liable  to  the  creditors  of  Qie  bank. 

•  The  question  as  to  whetlier  sndi  llabilitr 

vma  limited  to  existing  oediton  M  Kttodod 

20  S.  0^-47. 


to  future  eredltoTS  was  not  touched  upon 
in  the  opinion  of  the  court,  but,  as  the  ia- 
solvency  of  the  bank  aeenu  to  hava  occurred 
soon  after  the  fraudulent  transfer  was  made, 
it  is  improbable  that  any  future  eredlton 

There  are  undonbtadly  cases  in  which  w« 
have  used  the  general  expression  that,  in  the 
event  of  a  fraudulent  transfer  of  stock,  ths 
stockholder  remains  liable  to  the  crediten 
ot  the  bank,  but  In  none  of  them  were  wo 
called  upon  to  discriminate  between  existing 
and  subsequent  creditors,  since,  as  a  rule, 
the  insolvency  of  the  bank  followed  soon 
after  the  transfer,  and  the  distinction  was 
not  called  to  our  attention  by  counsel. 

It  results  that  there  must  be  a  decree 
affirming  the  decree  of  the  Circuit  Court 
of  Appeals  so  far  as  it  holds  Dewey  liable 
(or  his  full  assessment  on  the  twenty-flve 
shares  standing  in  Jewetfi  name,  and  ro- 
verslng  it  so  far  as  It  exonerated  his  estato 
from  assesement  upon  the  remaining  sharea, 
to  such  amount  as  is  necessary  to  satisfy 
the  creditors  existing  at  the  time  the  trans- 
fer of  the  stock  was  made,  and  that  the 
cause  be  remanded  to  the  Circuit  Court  for 
the  Northern  District  of  Illinois  for  further 
proceedings  consistent  with  this  opinion. 

Mr.  Justice  VUto,  with  whom  cononr 
Mr,  Justice  HoKeasB*  and  Ur.  Jnstles 
Doy,  dissenting: 

To  make  dear  the  reasons  for  my  dissent, 
I  briefly  recapitulate  tbe  facts,  ths  issues, 
and  the  matters  decided. 

As  a  result  of  the  failure  in  May,  1807, 
of  the  First  National  Bank  of  Orleans,  Ns- 
braska,  the  Comptroller  appointed  «  ro- 
oelver  and  subsequently  levied  on  assess- 
ment of  ISO  a  share  to  make  good  a  defi- 
ciency of  assets  required  to  enable  the  pay- 
ment of  the  creditors  of  the  bank  existing 
at  the  date  of  the  failure. 

In  May,  1804,  Dewey  was  the  reglstersd 
owner  of  106  shares  ot  the  stock  of  the  b«nlL 
In  that  month  and  year  he  assigned  ninety- 
five  ot  these  shares  to  Jewett  and  they  wers» 
transferred  on  the'stock  register  in  the  name* 
of  Jewett.  Jewett  then  transferred  on  the 
■tock  register  eighty  of  these  shares  to  six 
other  persons,  Jewett  thus  remaining  the 
registered  holder  of  but  fifteen  out  ot  the 
ninety-fire  shares  transferred  to  him  by 
Dewey.  Subsequently  Dewqi  transferred  on 
the  Btock  register  the  remaining  ten  of  the 
original  106  shares  to  JawetL  At  the  tlm% 
therefore,  of  the  failure  of  the  bank,  the 
106  shares  originally  owned  by  Dewcry  had 
been  put  out  of  his  name,  and  stood  on  tiM 
stock  register  of  ths  bonk  as  followsi  tw«fr 
ty-flve  shares  in  the  name  of  Jssrstt  aad 
elj^fy  shares  in  vsrloas  pioportloBa  In  tk* 
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1  whom  Jewett 


DftiuM  of  the  six  peraoni 
had  truisferrMl  them. 

He  object  of  th«  bill  la  to  hold  Dewey 
li&ble  on  the  lOS  ihares  for  the  asseuraent 
levied  b;  the  Comptroller.  Questions  of 
fact  and  of  Uw  are  inTolved.  The  first  are : 
At  the  time  of  the  fiUlnre  of  the  bank  did 
the  105  shares  of  stook  itand  in  the  name 
of  the  agent  of  Dewey,  or  if  not,  did  they 
stand  in  the  name  of  irrasponsible  persons 
to  whom  Dewey,  with  the  knowledgo  of  the 
insolvency  of  the  bank,  and  to  escape  lia- 
bili^,  transferred  the  stock!  And  the  ques- 
tion of  law  is.  If  the  stock  waa  etill  Dewey's, 
or  if  it  was  transferred  by  him,  as  stated, 
is  he  liable  for  the  BMessmant  ot  tor  any 
part  thereof  I 

The  court  now  determines  both  questions 
of  fact  against  Dewey.  In  other  words,  the 
court  holds  that  Dewey  was  the  owner  of 
the  twenty-flve  shares  standing  in  the  name 
of  Jewett,  because  Jawett  received  the  trans- 
fer merely  as  the  agent  of  Dewey,  and  never 
became  the  owner  of  the  stock.  As  to  the 
eighty  shares  standing  in  the  names  of  the 
■Ix  persons  to  whom  Jewett  transferred 
them,  the  court  holds  that  they  were  trans- 
ferred by  Dew^  to  his  agent,  Jewett,  with 
knowledge  of  the  insolvency,  and  to  avoid 
the  statutory  liability,  and,  to  carry  out 
this  purpose,  were  transferred  by  Jewett 
as  his  (Dewey's)  agent,  into  the  names  of 
six  irresponsible  persons.  The  questions  of 
fact  being  thus  decided  against  Dewey,  the 
proposition  of  law  is,  in  substance,  decided 
In  his  favor.  I  say  this  because  it  is  now 
held  that  Dewey  is  not  liable,  except 
^aa  to  the  twenty-five  shares,  for  the 
n  assessment  of  $Se  a  share  to  pay  the  debts 
•  of  the  bankVKisting  at  the  time  of  the  fail- 
ure, but  only  for  such  proportion  of  euch 
assessment  as  may  be  required  to  pay  such 
unsatisfied  debts  of  the  bank,  if  any  there 
be,  which  were  in  existence  at  the  several 
dates  when  the  transfers  of  the  eighty  shares 
were  made  by  Jewett  as  the  agent  of  Dewey. 
Hy  dissent  is  constrained  by  a  deep  con- 
viction of  tho  unsoundness  of  the  proposition 
now  upheld  exempting  Dewey  from  liability, 
in  respect  to  the  eighty  shares,  for  the  call 
made  hy  the  Comptroller  to  pay  the  debts 
of  the  bank  existing  at  the  time  of  the  fail- 
ure, and  the  decision  that  he  is  only  liable 
for  such  sum  as  may  be  necessary  to  pay 
Uw  unsatisfied  debts,  if  any,  which  existed 
when  the  fiaudulent  transfer  of  the  stock 

As  It  is  given  to  me  to  sea  it,  this  ruling 
ti  both  novel  and  dangerous,  and  without 
ths  support  of  any  administrative  or  ju- 
dicial construction  applied  to  the  statute 
■Inco  it  was  originally  enacted,  more  than 
forty  ywn  ago.  To  me  it,  moreover,  seems 
that  tha  ruliag  is   repugnant   both   to  the 


text  and  spirit  of  tlie  statute,  considered  aa 
as  original  question,  and  la,  beaides,  eon- 
trsiy  to  a  line  of  adjudications  of  this  and 
otuer  Federal  oourts.  My  endeavor  shall  bs 
briefiy  to  state  the  reasons  by  which  I  am 
led  to  this  conclusion. 

It  cannot  be  denied  that,  from  the  date 
of  the  original  enactment  of  the  national 
banking  act,  in  1SS3  [12  Stat,  at  L.  063, 
chap.  S8],  to  the  present  time,  the  Comptrol- 
ler of  the  Current,  in  making  an  assess- 
ment under  the  law  to  pay  the  debts  of  a 
failed  national  bank,  has  always  made  such 
call  upon  the  assumption  that  the  stock- 
holders who  were  liable  for  assessment  were 
so  liable  ratably  for  the  amount  required  to 
pay  the  debts  of  the  bank  existing  at  the 
time  of  the  failure.  Such  also  is  the  case 
viewed  from  the  standpoint  of  judicial  de- 
cisions, for,  although  in  numerous  cases  in 
this  court  and  many  cases  in  the  lower  Fed- 
eral courts  for  years  and  years,  questions  in 
every  aspect  have  been  considered  concerning 
the  liability  of  a  stockholder  in  a  national 
bank  who,  it  was  alleged,  had  transferred^ 
his  stock  in  fraud  of  the  statute,  no  casecang 
be  found  where  even  a  suggestion  was'made* 
by  counsel  or  by  tbe  courts  of  the  existence 
of  tlie  rule  of  limited  liability  which  tbe 
court  now  upholds.  In  saying  this  I  do 
not  overlook  tlie  fact  that  the  court  in  its 
opinion  rcfera  to  an  Ohio  case  (Peter  v. 
Union  Mig.  Co.  58  Ohio  St.  181,  40  N.  E. 
8B4)  as  sustaining  the  doctrine  which  is 
now  announced.  That  case,  however,  did  not 
concern  a  national  bank,  but  related  to  on 
Ohio  corporation;  and,  as  I  shall  hereafter 
endeavor  to  deninnstrate,  rested  solely  upon 
the  provisions  of  the  Constitution  and  laws 
of  tlie  state  of  Ohio,  which  were  not  only 
peculiar  to  that  state,  but  were  directly  la 
conflict  with  the  principle  of  liability  ex- 
pressed in  the  acts  of  Congress  concerning 
the  responsibility  of  stockholders  in  nation- 
al banks. 

Whilst,  of  course,  the  absence,  during  such 
a  long  period  of  time,  in  administrative  exe- 
cution and  judicial  exposition,  of  even  a  sug- 
gestion that  the  limitation  of  liability  now 
sustained  was  warranted  by  the  statute, 
is  not  oonelusive,  it  certainly  is  persuasive 
that,  if  such  a  limitation  can  be  evolved 
from  the  law,  it  must  be  occult  and  strained, 
since  it  has  been  latent  and  undiscovered  for 
forty  years.  But  a  consideration  of  the 
statute,  it  seems  to  me,  will  at  once  male* 
dear  the  fact  that  tbe  limitation  now  sano- 
tioned  has  never  before  been  intimated,  be- 
cause that  limitation  must  have  been  con- 
sidered to  be  repugnant  to  the  text  of  the 

Both  by  the  national  banking  act  as  origl. 
nally  adopted  in  1S03  and  as  re-enacted  in 
18Q4  [13  Stat,  at  L  M,  chap.  106],  and  aa 
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wnr  ambodied  In  |  51»  «t  tU  ItwiMd 
BUtutM  (U.  a  Comp.  BUL  1901,  p.  3401), 
owner*  of  itock  in  national  tiuiki  were  em- 
powared  to  troiufer  tbat  atod  kb  p«noDbl 
property.  The  purpose  of  CongresB  to  reii' 
dec  tbia  transfer  c^ectual  ii  evidenced  by 
the  omiMion  in  the  re-enactment  in  1BS4  ol 
a  proviiioD  found  in  the  act  of  18S3,  which 
might  have  bad  the  effect  of  limiting  tnni- 
lers.  EarU  v.  Carton,  IBB  V.  S.  42,  46,  47 
L,  ed.  373,  378,  23  Sap.  Ct  Rep.  2S4.  And, 
following  the  plain  text  of  the  act,  it  has 
not  been  questioned  that  creditore  existing 
at  the  time  a  stockholder  made  and  complet- 
ed a  lawful  transfar  of  his  stock  had  no  right 
to  complain  or  hold  the  outgoing  atock- 
^Iwlder  for  existing  debta  of  the  bank,  ainee, 
nbj  the  statute,  the  result  of  auch  a  transfer 
•  was  to  sever  all  connection  between  auch 
stockholder  and  tlia  bank,  wholly  without 
reference  to  the  consent  of  the  then-erist- 
ing  creditors,  and  to  snbstitute  the  person 
to  whom  tbe  valid  and  completed  transfer 
had  been  made.  Now,  whilst  it  is  true  that 
the  statute  requires  a  r^stry  of  stockhold- 
ors  to  be  kept  and  transfers  to  be  noted 
thereon,  in  view  of  the  unlimited  right  of  a 
■toclcbolder  to  make  a  lawful  transfer  witJi- 
«ut  the  consent  of  Qie  creditors  existing  at 
the  time  of  the  transfer,  it  cannot  be  said 
that  tbe  statute  gave  to  the  creditoia  a 
right  to  prevent  transfers  or  presupposed 
that  th^  vrould  contract  with  the  bank 
upon  the  faith  of  a  particular  state  of  tbe 
registry,  when,  by  the  statute,  that  regis- 
try eonld  be  cnanged  by  lawful  transfers 
witiiout  the  power  of  the  creditor  to  com- 
plain. It  is  true  also  that  the  statute  de- 
clares (Rev.  6tat,  |  5I3S)  that  when  a 
lawful  transfer  is  made  the  shareholder 
"shall  suoceed  to  all  the  rights  and  liabili- 
ties of  the  prior  holder  of  such  shares." 
But  this  does  not  imply  that  existing 
oreditors  have  a  contract  right  against  the 
transferring  stockholder,  since  the  right  of 
■nob  stockholder  to  make  a  lawful  transfer 
•nd  substitute  another  for  himself  without 
the  consent  of  the  creditors  is  an  alSrmanee 
instead  of  a  negation  of  the  absence  of  the 
contract  relation  between  tbe  transferring 
■tockb  older  and  then-existing  creditors. 
And  this  Is  emphasized,  since  tbe  new  stock- 
holder becomes  ratably  liable  not  only  for 
debts  contracted  after  the  transfer  made  to 
him,  but  for  all  the  prior  unsatisfied  debts. 
Of  course,  by  tbe  statute  as  originally  enact- 
ed and  as  now  existing  (Rev.  Stat  i  S15I, 
tJ.  S.  Comp.  StaL  1901,  p.  34S5)  those  who 
were  stockholders  in  a  national  bank  at  the 
time  of  Its  failure  are  made  equally  and 
ratably  liable  to  the  amount  of  their  etodc 
for  the  debts  of  the  bank  then  existing.  But 
this  provision  does  not  destroy  or  Impair 
the  right  to  make  a  lawful  transfer  before 


tbe  failure  of  a  bank,  dnee  It  only  attachea 
the  double  liabill^  to  those  who  have  not 
made  a  lawful  transfer,  and  who  are,  in 
contemplation  of  law,  stockholders  at  the 
time  of  the  failure.  Harmonizing  these  two^ 
sections  of  the  statute,  they  import  tbe  pur-  g 
pose  to  secure  the  great  advantage*resuHing  • 
from  the  untrammeled  power  to  make  a 
lawful  transfer  of  stock,  as  pointed  out  by 
this  court  in  Borje  v.  Corson,  supra,  and 
Fint  Nat.  BMk  t.  Lanier,  11  Wall.  377.  20 
L.  ed.  174,  and  yet,  at  the  same  time,  when 
failure  ensues,  to  give  the  then-existing 
creditors  the  benefit  of  the  double  liability 
of  the  tlien-eiiating  stockholders.  . 

And  when  the  repeated  adjudications  of 
thi«  court  are  considered,  to  me  it  seems 
that  they  expound  the  text  and  spirit  of  the 
statute  as  above  pointed  out;  and,  therefore, 
tbe  rule  now  announced  cannot  be  consist- 
ently upheld  without  overthrowing  those 
decisions  and  substituting  a  new  statute. 
In  Qarmania  Sat.  Bank  v.  Caae  (1873)  99 
U.  a  S28,  26  L.  ed.  448,  the  principle  con* 
trolling  tbe  question  of  the  liability  of  a 
stockholder  in  a  national  bank  who  had 
made  a  fraudulent  disposition  of  his  stoek 
waa  considered.  On  tbe  one  hand  It  was  in- 
sisted that,  as  the  stockholder  had  a  right 
to  transfer  bis  stock  without  tbe  consent 
of  then-existing  creditors  of  tbe  hank,  every 
"out-and-out"  transfer,  as  it  was  termed, 
should  be  held  to  be  efficacious  to  relieve 
from  liability  at  the  date  of  the  failure. 
On  the  other  band,  it  was  contended  that  if 
a  transfer  was  made  with  a  knowledge  of 
the  insolvency  of  the  bank,  and  to  escape  the 
statutory  liability,  the  stockholder  remnined 
a  stockholder,  and  was,  therefore,  subject  to 
the  double  liabili^.  Tbe  latter  contention 
was  sustained.  The  conrt  recognized  the 
fact  that  in  England,  when  a  stockholder 
had  a  right  to  dispose  of  his  stock  at  pleas- 
ure, the  rule  was  that  every  out-and-out 
transfer  which  was  not  a  mere  sham  severed 
the  connection  of  the  stockholder  with 
the  oorporation,  thus  eausing  him  to  be  no 
longer  a  stockholder,  and  leaving  him  en- 
tirely free  from  liability.  But  tbe  Ameri- 
can rule  was  held  to  be  difFcrenL  Expound- 
ing that  rule,  it  was  declared  that,  both  in 
the  ease  where  a  stockholder  made  a  sham 
sale  or  transferred  his  stock  to  an  Irrespon- 
sible person,  with  knowledge  of  the  insol- 
vent of  the  bank,  and  tor  the  purpose  of 
escaping  tbe  statutory  liability,  the  trane- 
ferrer  remained. a  stockholder  for  the  pur-^ 
pose  of  the  statutory  double  liabiHty.  Ing 
other  words,*the  court  declared  that,  In* 
both  auch  cases,  ttie  transfer,  in  legal  Intend- 
ment, at  the  election  of  creditors,  would  be 
held  to  be  a  mere  simulation,  leaving  the 
■tockholder,  despite  such  transfer,  eontin» 
oualy  subject  to  his  statutoiy  liability. 
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Vntbont  ktUmpUi^  to  nnriew  all  ot  tti* 
nutnf  other  cues  decided  b;  this  court  in- 
volvlng  oontrorerslaa  on  Uiis  aubjeet,  it  may 
not  b«  doubted  that  tha  BubstontitiJ  doctrine 
of  the  cue  just  reviewed  lua  been  reiterated 
time  And  time  a^u  and  ia  tha  settled  law 
of  thit  oourL  Thus  in  Bowdvn  t.  Johnton, 
{Adamt  T.  Johnson)  107  U.  S.  251,  !7  L. 
ed.  38Q,  2  Bnp.  Ct.  Rep.  246,  Johnson  woe 
the  holder  of  stock  in  «  national  bank.  On 
February  U,  1874,  hie  atock  wtte  trana- 
fenad  on  tha  books  of  the  bank  In  the  name 
of  a  Mr&  Valentine.  On  May  2e,  1B74, 
more  than  three  months  after  such  transfer, 
tht  bank  failed  and  the  Comptroller  made 
an  assessment  to  paj  the  debts  eslstin^  at 
the  time  of  the  failure,  and  the  suit  had 
for  its  object  the  enforcement  of  this  as- 
sessment against  Johnson.  It  was  found 
that  the  transfer  to  Mrs.  Valentine  was 
not  a  sliam,  but  that,  at  the  time  it 
made,  the  bank  was  InaolTent,  that  Johnson 
knew  of  the  insolvanc)',  and  transferred  his 
stock  to  AToid  liability,  and  with  tha  knowl- 
edge that  Mi«.  Valentine  was  irresponsible. 
Coming  to  consider  the  contention,  under 
these  facts,  that  Johnson  could  not  b«  held 
for  the  debts  existing  at  the  time  of  tha  fail- 
ure, the  court  expressly  reiterated  the  rul- 
ing in  the  Cote  C»m,  held  that  a  sharehold- 
er who  made  a  fraudulent  transfer  of  the 
kind  under  consideration  continued  liable  as 
a  stockholder,  and  the  assessment  which  had 
been  made  by  the  Comptroller  for  the  debts 
existing  at  the  time  of  the  failure  wae  ad- 
judged to  be  Talid,  although  such  failure 
happened  months  after  the  fraudulent  trans- 
fer. In  the  course  of  the  opinion  the  court 
said   (p.  eei,  L.  ed.  p.  3S9,  Sup.   Ct.  Bep. 

"But  where  the  transferrer,  possessed  of 
Information  showing  that  there  Is  good 
ground  to  apprehend  the  failure  of  the  bank, 
eoiludes  and  combines,  ai  in  this  case,  with 
an  Irresponsible  transferee,  with  the  design 
of  auhatitutiug  the  latter  In  bis  place,  and 
^of  thus  leaving  no  one  with  any  ability  to 
(B  respond  for  the  individual  ttabili^  Imposed 
■  by  the  statute,  in  respect *of  the  shares  of 
stock  transferred,  the  transaction  will  be 
decreed  to  be  a  fraud  on  the  creditors,  aod 
he  will  be  held  to  the  same  liability  to  the 
creditors  aa  before  the  transfer.  He  will 
be  still  rc^rded  as  a  shareholder  quoad  the 
ereditors,  although  he  may  be  able  t«  show 
that  there  was  a  full  or  a  partial  eonsidera* 
tion  for  the  transfer,  as  between  him  and 
the  transferee. 

"The  appellees  contend  that  the  statute 
&)ea  not  admit  of  such  a  ilile,  because  it  de- 
dares  that  every  person  becoming  a  share- 
Inlder  bj  transfer  succeeds  to  all  the  lia- 
bilities of  the  prior  holder,  and  that,  ther» 
ton,  tiia  liabilities  of  the  prior  holder,  as  a 


stodcholder,  are  extinguished  by  tha  tnna- 
fer.  But  it  was  held  by  this  court  in  Oer- 
tn«n«a  Jiat,  Bank  v.  Cose,  supra,  that  a 
transfer  on  the  booke  of  the  bank  is  not,  in 
all  coses,  enough  to  extinguish  liability. 
The  court.  In  that  case,  defined  as  one  limit 
of  the  right  to  transfer,  that  the  trans- 
fer must  be  out-and-ont,  or  one  really  trans- 
ferring the  ownership  as  between  the  parties 
to  it.  But  there  is  nothing  in  the  statuta 
excluding,  as  another  limit,  that  the  transfer 
must  not  be  to  a  person  known  to  be  irre- 
sponsible, and  oollusively  made  vrith  the  in- 
tent of  escaping  liability,  and  defeating  tha 
rights  given  by  statute  to  creditors.  Hrs. 
Valentioe  might  be  liable  as  a  share- 
holder succeeding  to  the  liabilities  of  John- 
son, because  she  has  voluntarily  assumed 
that  position;  but  that  is  no  reason  why 
Johnson  should  not,  at  the  election  of  cred- 
itors, still  be  treated  as  a  shareholder,  ha 
having,  to  escape  liability,  perpetrated  a 
fraud  on  the  statute.  This  is  the  view  en- 
forced by  the  decision  of  the  Chief  JusUoa 
in  Datiis  t.  Stevens,  17  Blatchf.  2E9,  Fed. 
Gas.  No.  3,QG3." 

Again,  in  Btuart  r.  Baj/deit,  109  U.  8.  1, 
42  L.  ed.  63S,  18  Sup.  Ct  Bep.  274,  where 
it  was  found  that  a  transfer  of  stoc&  in  a 
national  bank  had  been  made  with  knowl- 
edge on  the  part  of  the  transferrer  of  the 
insolvency  of  the  bank,  and  to  escape  the 
double  liability,  the  court,  after  approvingly 
citing  the  previous  cases,  said  (p.  14,  L.  ed, 
p.  643,  Sup.  CL  Rep.  p.  278) : 

"And  the  bank  having  been.  In  fact,  tn-^ 
solvent  at  the  time  of  the  transfer  of  blag 
stock — which  fact  is  not  disputed — he*[tha* 
transferrer]  remained,  notwithstanding  such 
transfer,  as  between  the  receiver  and  him- 
self, a  shareholder,  subject  to  the  individual 
liability  imposed  by  |  SISI." 

I  need  not  stop  to  refer  to  the  subse- 
quent adjudications  of  this  court  which  «i- 
presslf  reiterate  the  rulings  just  reviewed, 
since  they  are  approvingly  cited  In  the 
opinifN)  of  the  court,  and,  indeed,  are  mad* 
the  basis  of  the  ruling.  But  tfl  my  mind  it 
seems  clear  that  the  limited  liability  of 
Dewey  which  the  court  now  applies  to  the 
eighth  shares  is  repugnant  to  the  previous 
decisions,  and  therefore  the  effect  of  citing 
approvingly  the  coses  in  question  and  yet 
deciding,  as  the  court  now  does,  is  but,  at 
ona  and  the  same  time,  to  approve  and  die- 
approve  the  previous  decisions.  Let  me 
briefly  state  why  I  think  this  condusion 
Inevitable.  Certain  It  is  that  the  previous 
cases  expressly  and  unequivocally  decided 
that  a  stockholder  who.  In  fraud  of  the 
liability  as  stated,  makes  a  transfer  of  Ms 
stock,  remains,  at  the  election  of  th«  credit- 
ors, a  etodcholder  to  the  same  extent  as  tf 
tlM  transfer  had  not  been  made,  or  as  if  it 
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had  been  »  mere  ihun.  Can  ilien  ba  doubt 
if  tUi  la  tIbw  of  the  Inngnage  of  the  Oate 
Vote,  txaouatitig  the  American  rule,  of  the 
(sprasa  Btatement  to  that  effect  In  the  Bov?- 
ien  Gate,  and  the  fact  that,  in  that  e&ae,  the 
Uabllitj,  under  th«  cell  of  the  Comptroller, 
woa  enforced  for  the  debb  existing  monthE 
after  the  completed  transfer,  and  not  merely 
for  the  unsatisfled  debts  existing  at  the 
time  of  the  transfer!  Is  this  not  certain 
alao,  in  view  of  the  declaration  in  Stuart 
T.  Hof/den,  that,  because  of  the  fraudulent 
transfer,  the  stockholder  continued  to  be 
liable  under  the  Btatut«l  And  mark,  in  the 
Hajrden  Ctue,  as  it  ev  industria  to  exclude 
the  conception  that  the  fraud  was  onl^  rela- 
tiTe  as  to  creditors  existing  at  the  time  of 
the  fraudulent  transfer,  the  court  expresslj 
declared  that  the  liabilitr  of  the  transfer- 
ring  stockholder  was  to  the  receiver  and  ac- 
cording to  the  terms  of  the  statute.  And 
this,  but  in  different  form,  reiterated  the, 
^declaration  made  In  the  Bouxten  Oiua,  that 
M{he  fraud  was  a  fraud  on  the  statute,  and 
■  not,  therefor^'ilmplf  relative  as  to  particu- 
lar creditors  existing  at  the  time. 

Beeides,  to  me  it  seems  that  the  rule  of 
limited  lisbilitj  now  announced  is  self-de- 
structive. What  ia  the  lUbillty  which  the 
statute  Imposest  Is  It  a  responsibility  only 
to  pay  debts  of  the  bank  as  they  existed  at 
the  time  a  fraudulent  transfer  was  madsf 
Not  so;  for  the  only  tlabflify  imposed  by 
the  statute  on  the  stockholders  Is  an  obli- 
gation to  rupond  to  an  equal  and  ratable 
assessment  made  by  the  Comptroller  to  pny 
Uie  debts  axistlng  at  the  time  of  the  failure, 
Ber.  SUt.  f|  61SI,  S234,  U.  S.  Comp.  SUt. 
1901,  pp.  3465,  3607.  From  this  it  results 
that,  U  a  person  Is  not  a  stockholder  at  the 
time  of  the  failure,  ha  Is  lisble  for  nothing; 
and  if  he  is  such  stockholder,  he  is  liable 
for  the  statutory  sum,  and  no  other.  This 
plain  result  of  the  statute  to  my  mind  dem- 
onstrates the  error  of  the  conclusion  as  to 
limited  liability  now  announced.  For,  if 
Dewey  was  not  a  stockholder  at  the  time  of 
the  failure,  there  is  an  entire  absence  of 
statutory  authority  to  make  any  assessment 
whatever  upon  him;  and.  If  be  was  such 
stockholder,  then  the  statute  fixed  the  mens- 
«re  of  liability,  and  there  Is  no  power  to 
•nbstitute,  by  judicial  discretion,  a  liability 
which  the  statnte  does  not  impose,  and 
whidh,  on  the  contrary,  is  excluded  by  Its 
express  terms.  In  other  words,  the  statute 
Imposes  a  uniform  and  ratable  liability  upon 
all  stodcholders  who  are  liable  at  all,  and 
affords  no  justification  for  assessing  one 
stockholder  at  one  amount  and  another 
■tockholder  in  another  sum,  upon  the  theory 
that  the  date  of  the  contracting  of  debts, 
and  not  the  date  of  the  failure,  ia  the  teet 
«f  liability. 

And  that  this  dapartnra  from  tlie  loag- 


reeelred  and  Judldally-sancUoned  oonstnio- 
tion  of  the  statute  will  tend  to  destroy  the 
security  of  the  national  banking  system  by 
rendering  the  double  liability  impossible  of 
enforcement  results  from  a  few  obvious  eon- 
aiderations.  Thus,  under  the  rule  now  an- 
nounced, one  who  owns  or  controls  a  major- 
ity of  the  stock  of  a  national  bank,  knowing 
it  to  be  insolvent,  can  transfer  his  stock  to^ 
wholly  irresponsible  persons  in  order  to  J 
avoid  the  statutory  liability,* and,  by  post-" 
poning  the  data  of  open  failure  until  the 
existing  debts  of  the  bank  have  been  extin- 
guiahed  by  novation,  leave  the  creditors  ex- 
isting at  the  time  of  the  failure  with  sub- 
stantially no  stockholder  to  respond  to  the 
double  liability.  Indeed,  this  condition  of 
things  cannot  be  more  cogently  made  mani- 
fest than  by  considering  the  facts  in  this 
ease,  as  found  by  the  court.  What  are 
theyt  They  are  that  Dewey  was  an  officer 
of  the  bank  and  knew  its  hopelessly  insol- 
vent condition,  and  that  he  transferred  his 
stock  to  avoid  the  liability,  leaving  the 
share  in  the  name  of  his  agent,  or  causing 
that  agent  to  put  the  same  in  the  names  of 
irresponsibls  people.  In  effect  controlling 
the  affairs  of  the  bank,  Dewey  delays  the 
open  failure  until,  by  a  change  of  the  situ- 
atiOD,  although  the  indebtedness  of  the  bank 
may  not  have  diminished,  yet,  by  a  mere 
sutatitution  of  creditors,  the  particular 
debts  due  nt  the  time  of  his  fraudulent 
transfers  have  largely  been  extinguished. 
And  thus,  when  the  open  failure  comes,  it 
is  now  decided  that,  as  to  the  shares  fraud- 
ulently transferred  by  his  agent,  Dewiy 
owes  nothing  towards  payment  of  the  debts 
of  the  bank,  except  as  to  debts  still  exist- 
ing, which  were  contracted  prior  to  the 
fraudulent  transfers.  In  other  words.  It  Is 
held  that,  although  the  bank  was  insolvent 
prior  to  and  at  the  time  of  the  commission 
of  the  fraudulent  acts,  and  continued  so 
to  the  time  of  the  failure,  the  fraudulent 
transferrer  haa  accomplished  the  wrong 
which  the  statute  was  intended  to  prevent 
by  holding  back  and  preventing  the  open 
fitilure  until  he  had  dincliarged,  at  the 
expense  of  the  subsequent  creditors  of  the 
bank,  the  indebtedness  existing  at  the  time 
of  the  fraudulent  transfers.  Under  the 
rule  hitherto  prevailing  the  duty  of  the 
administrative  officer  was  plainly  marked 
out  in  the  statute, — to  reatire  the  assets, 
and,  if  necessary  to  meet  a  deficiency  of  as- 
sets, to  assess  ratably  the  legal  stockholders, 
— a  simple  and  effective  rule.  Now  the  duty 
of  the  administrative  officer  is  wholly 
changed.  He  must  analyze  the  situation  at 
the  bank,  he  must  determine  who  were  credi- 
tors at  this  time  and  that,  in  order  to  flx^ 
the  liability  of  stockholders,  and,  when  thiaj 
process  is  gone  through  'with,  instead  of* 
levying  the  equal  and  ratable  statutory  lia- 
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bQi^,  he  miut  call  upon  the  ehaTehDMen 
for  lUMqnal  And  unratabla  oontributians. 

I  een  tee  no  reason  for  now  changing  the 
eotutruction  of  the  national  banking  act  ai 
applied  In  forty  ytAte  of  administration,  aa 
embodied  in  the  text  and  spirit  of  the  stat- 
nta,  and  aa  sanctioned  by  a  long  line  of 
dedsiona  of  this  court,  especially  when  the 
inevitable  ooniequence  of  such  change  will, 
in  my  judgment,  operate  to  the  detriment  of 
the  public  interest  and  the  security  and  sta- 
bility of  national  banki  which  it  was  the 
purpose  of  Congress  by  the  statute  to  ae> 

It  remalne  only  to  briefly  noUoe  the  ease 
of  PeCer  t.  l7nioft  Ufff.  Oo.  OS  Ohio  St  181, 
46  N.  E.  894,  heretofore  referred  to  and 
dted  by  the  court  in  Its  opinion.  To  under- 
stand that  case  a  prior  decision  of  the  su- 
preme court  of  Ohio  (Broion  t.  Hitchcock, 
S8  Ohio  St.  SST),  of  which  the  opinion  in 
the  Patvr  Catt  was  but  an  evolution,  must 
be  talian  Into  view.  In  Brown  r.  ffitehooofc, 
interpreting  the  Ohio  taw,  the  supreme  court 
of  Ohio  held  that,  by  the  effect  of  the  Con- 
•titution  and  laws  of  that  state,  a  stodt- 
holder  in  an  Ohio  corporation  who  was 
subjected  to  a  double  liability  was  impotent 
to  dispose  of  his  stock,  however  bona  fide 
might  be  the  aala  or  disposition  thereof, 
M  as  to  eseape  liability  to  creditors  who 
were  such  at  the  time  of  the  transfer.  In 
other  words,  the  court  held  that  the  effect 
of  that  doable  liability  imposed  by  the  Ubto 
•tatnt«B  was  to  prevent  an  efBcacious  trans- 
fer of  the  stock  without  the  consent  of  the 
creditors,  since  such  creditors,  despite  a  bona 
fide  sale,  as  long  as  debts  contracted 
previously  remained  nnsatisfled,  had  the 
power,  if  circumstances  required,  to  proceed 
•gainst  the  stockholders  who  were  such  at 
th*  time  the  debt  was  contracted,  and  this 
lna*pMtIn  of  whether  the  eoiporation  was, 


•t  the  time  of  the  transfer,  solvent  or  i» 
solvent.  Subsequently,  in  the  Peler  Cast, 
the  Ohio  court  was  called  upon  to  determine 
how  far  a  transfer  of  stock  by  a  stodcholdet 
in  an  Ohio  corporation  operated  to  relieve 
him  from  future  debts  of  the  corporation.* 
As  to  this  question  the  court.  In  cffect,*ap-f 
plied  to  the  Ohio  statutes  the  English  "out- 
and-out"  rule;  in  other  words,  that  court, 
whilst  reiterating  ita  ruling  as  to  existing 
creditors,  decided  that  a  stockholder  wiio 
made  an  out-and-out  sale,  although  the 
corporation  was  insolvent  and  ths  purpose 
was  to  escape  the  double  liability,  was  dis- 
charged from  any  responsibility  to  future 
creditors,  although  remaining  liable  to  ex- 
isting creditors.  The  difference  between  the 
Ohio  statutes,  as  thus  expounded,  and  the 
national  banking  act,  as  expounded  by  tliii 
court,  ia  at  once  demonstrated  by  the  state- 
ment that,  under  the  national  banldng  ae^ 
the  stockholder,  aa  repeatedly  dacided  ^ 
this  court,  has  a  right,  when  acting  in  good 
faith,  to  dispose  of  his  stock  and  escape  lia- 
bili^  both  as  to  existing  and  future  credit- 
OTS,  and  that  the  theory  of  out-and-out 
transfers  as  to  future  debts,  applied  by  the 
Ohio  court  to  the  statute  of  that  state,  was 
expressly  repudiated  by  this  court  aa  to  the 
national  banlting  act  in  the  Case  and  subse- 
quent decisions.  To  trea^  then,  ths  Ohio 
case  as  autboritativs  here,  is,  in  effect,  but 
to  expunge  the  national  banking  act  from 
the  statutes  of  the  United  State^  and  to 
substitute  In  Its  stead  th*  st&tutes  of  Ohio, 
when  such  statutes  have  a  wholly  different 
significance  as  interpreted  by  the  hlghaat 
eourt  of  that  state. 

I  therefore  dissent. 

I  am  BUthoriiad  to  say  that  Ur.  Jostlot 
lIeKeM»«  and  Mr,  Juitiot  Daj  ooneur  is 
thii  " 
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TEHm  KULB. 
Thovas  E.  DATia,  PMtUlf   In    Krrw, 

Jacob  Lmno  «t  aL     [No.  S.] 

In   Error   to  the   Buprsma  Court  of  A^ 
pMila  of  the  State  of  West  Tirginii. 

Mr.   Jfoynard   F.   BtilM   for   pUdntUt   in 

Ho  ftppetinuiM  for  itieadmnta  in  error. 
October  11,  1905.    Ditmimgd  with  coBta, 
pnrsuftnt  to  the  Tenth  Rnla. 


CDMUTj^im  CuDrr  Compaitt,  Appellant, 

MOTLBT  H.  FUNT.      [No.  47.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Boutbem  Diatriot  of 
Califoniia. 

Mr.  John  B.  Lamer  for  appelUnt. 

No  appeanuioe  tor  appellee. 

Norember  2,  1906.  Diamimi  with  ooato, 
pnnuaat  to  tbe  Tenth  Rule. 


Jont  AirroKio  Febraitobz  *t  alq  FUtintif!* 
JM  Error,  9.  8u.tuk»  Luoo.  [N.  69.] 
In   Enor  to  tbe  Dietriot  Court  of   tbe 

United   Statoe   for    the   District   of   Porto 

Eieo. 

Mr.   Jamet   S.    flarl«m   for  plaintiff!   In 

Mr.  C.   C.   Lanctuter   tot   defendant   in 
error. 

November  8,  1906.    Ditalned  with  e 
punuiuit  to  the  Tenth  Kulet 


Aim  FxAiraiB,  PlalnUff  in  Error,  p.  ftn 
J.  Fbahcis  tt  aL     [Ho.  113.] 
In   Error   to   the   Supreme   Conrt  of  O 

State  of  Michigan. 

Mr.   Bmry   M.   hufflOd   tor   pUintltf   I 

No  appearanoe  for  defendanta  in  error. 
December  «,  lOOS.     Dttmit—d  with  toat 
pKnoant  to  Oe  Itett  Bak 


J.  T.  WiraUL  ft  SOKS,  PMiMfft  M  Jfrror,  si 
KAXoaB  Crrr,  Mkmfeib,  ft  BmnaoHAM 
Raiuoaj)  Oohfaht.     [Ho.  121.] 
In  Error  t*  the  Supreme  Court  of  the 

State  of  lifiMiMippL 

Jf  r.  Prad  Beall  for  plaintilT*  in  error. 
lfa*«re.  L.  F.  Parktr,  A.  B.  Browne,  and 

Alem.  Britton  (or  defendant  in  error. 

Deoember  T,  I90G.    DiamUted  with  eoeta, 

punnant  to  the  Tenth  Rule. 


Chaxub  a.  Da  Akkacd,  PlaUKff  in  Error, 
0.  FSed.  a  AmswoKTB.     [Ho.  128.] 
In  Error  to  the  Court  of  Appeals  of  the 

Dfitriet  of  Columbia. 

Mr.  F.  P.  B.  Bands  for  plaintifr  In  error. 
Ho  appearauee  for  defendant  in  error. 
December  II,  1906.    Ditmiated  with  eoata, 

pursuant  to  the  Tenth  Rnla. 


WiLLUic    F.    Tinxi,    ApptUattt,    «.    Uo- 

Gbow   CkKAiosT   ABBOouTioir   t   at 

{No.  120.] 

Appeal  from  the  Circuit  Court  of  the 
United  SUtas  for  the  Western  Distriot  of 
Tsxaa, 

Mr.  W.  J.  Iforoney  fca  appellant. 

Ho  appearance  tor  kppelleea. 

December  1 1,  1906.  Diimiatti  with  ttwta, 
pursuant  to  the  Tenth  Bute. 


Okobox  H.  OOFKLAm  e(  at.,  Appellant;  «. 
a  W.  Waumoh  at  oL    [No.  134.] 
Appeal   from  the  Diatriet  Oonrt  of  the 

United  Stataa  tor  the  District  «f  Waahlng- 

iff.  O.  Maada  Bstory  tor  appellants 

No  appearance  for  appdieaa, 

December  12.  IMS.  DiMniwed  with  eoeta, 
purauant  to  the  Tenth  Rule,  and  oauae  i» 
manded  to  tbe  Diatriet  Oonrt  of  tbe  Dnitei 
Stetea  for  tbe  W«>tKB  Diitrfet  at  Weak 


la 


oy  Google 


744 


20  SUPREME  COnST  REPORTEB. 


Oct.  Tkbm. 


Jost  S.  EsqniBEL,  Appellant,  v.  Fsanchboo 

a.  CoAna.    [No.  ISI.] 

Appaal  from  Uie  SnpTema  Court  of  tb« 
TUritorjr  of  New  Mazioo. 

Ur.  Frank  8.  Bnght  for  kppellant. 

No  a.ppearanM  for  appellee. 

JanoAxy  19,  1908.  Ditmitted  with  eoeta, 
pnrsiuiit  to  the  Tenth  Rule. 

SnfOif   Brrsna  *t  al.,  AppellanU,  9.  Johr 

W.  Eatxb  et  al     [No.  224.] 

Appeal  from  tbe  Court  of  Appeals  of  the 
Diitrict  of  Columbia.  See  Mne  case  below, 
Bfi  App.  D.  C.  842. 

Meitra.  John  Ridcvt  and  R.  QoUmi  D<m- 
oldaon  for  appellants. 

Mr.  Senry  E.  Davit  for  appellees. 

March  16,  ISOS.  DUmittei  with  costs, 
pursoant  to  the  Tenth  Rule; 

Uabt  Jobephicie  Soakkeu,  et  al.,  Plaititifft 

tn  Error,  v.  Cotk  Blanche  Coupaitt  e(  al. 

(No.  S43.] 

In  Error  to  the  Supreme  Court  of  the 
Btate  of  Louisiana.  See  same  case  below, 
114  La.  386,  38  So.  279. 

Mr.  Branoh  K.  Milltr  for  plaintiffs  In 

Jfestrs.  AUa.  Porter  Morse,  M.  J.  Foster, 
mxA  O.  R.  Beatiie  tor  defendants  In  error. 

April  16,  ISOe.  Dismwed  with  oosta, 
pumiant  to  the  Tenth  Role. 

NINETEENTH  RUtE. 
Esn  Raiuoad  Cokpant,  Plaintiff  in  E'fTor, 

ti.  Oeoboi  E.  MiHOa.     [No.  4.] 

In  Error  to  the  Supreme  Court  of  the 
BtaU  of  New  Yorlc. 

Bee  same  case  below  in  Appellate  Division, 
73  App.  Div.  621,  78  N.  Y.  Supp.  613;  in 
Court  ol  Appeals,  171  N.  ¥.  SOe,  84  N.  R. 
4S4. 

Mr.  Adelhert  Moot  for  plaintiff  in  error. 

Mr.  Okarlu  B.  Wheeler  for  defendant  in 
error. 

October  10,  ISOS.  Ounvissed  with  oosts, 
pursuant  to  the  Nineteenth  Rule, 

UISCELLAKEOUa 
Pablo  TJbabbi  et  oI.,  Plaintiffe  in  Error,  «. 

FiDBO  C.  CoaaxA.  t  Roduodez  et  oL    [No. 

138.1 

In  Error  to  the  District  Court  of  the 
United  Stotes  for  the  District  of  Porto  Rico, 

Mr.  W.  B.  K.  PetHnsill  for  plaintiffs  in 

No  appearance  for  defendants  in  error, 

October  10,  1000.    Dismxtaed  with  casta, 

M  moticai  of  counsel  for  the  plaintiffs  in 


CmuKa  Hnc  Nw,  Appeltont,  «.  DnnxD 
States  [No.  146];  Chew  Hma,  Appel- 
lant, s.  UniTBD  Statks  [No.  147];  Leb 
Tue,  A^ipelldnf,  e.  Unttid  States  [No. 
148];  Cms  Chew  Fono,  etc..  Appellant, 
o.  United  States  [No.  149);  Cheoitq 
pANO,  Appellant,  o.  Uirmco  States  [No. 
160]. 
Appeals  from  the  United  States  Cinmit 

Court  of  Appeals  for  the  Ninth  Circuit, 
Mr.  Oliver  Dibble  for  appellants. 
The  Attorney  General  for  appellee, 
October  10,  1906.     Diamiaaed,  per  stipula- 

tion,   on    motion   of    Mr.   Solicitor   Omeral 

Boyt  for  the  appellee. 


QiUBEPFi  Mauco,  Appellant  o.  WiuiAii  a 

KicoLi.,  Sheriff  of  the  Oouuty  of  Essoe, 

N.  J.     [No.  428.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jtntj. 

Mr.  Oharlea  F.  WUeon  for  appellee. 

No  one  opposed. 

October  10,  1005.  Docketed  and  Dte- 
mitted  with  oosta,  on  mottOB  of  ifr.  OkarUa 
F.  WUaon  for  the  appellee. 


New    Yobk    Lite    Ihsckaitoe    Compaitt, 

Plaintiff  in  Error,  v.  AJmn  B.  Ei*ousK. 

[No.  41.] 

In  Error  to  the  Court  of  Civi]  App«als  of 
the  First  Supreme  Judicial  District  of  the 
SUto  of  Texas. 

Bee  same  case  below,  Tfl  S.  W.  616. 

Ifetfrs.  ffeorjre  W.  flubbell,  Jo*.  B.  Mp- 
Intoah,  and  Frederic  D.  UcEennejf  for 
plaintiff  in  error. 

Measra.  John  Wharton  Olark  A  Wi^ 
cheater  Eelao  for  defendant  in  error. 

October  10,  1905.  Diamiaaad  with  eoeti, 
on  motion  of  Mr.  Frederic  D.  UoKenney  for 
the  plaintiff  in  error. 


Taooua    Mux    Oovpant,    Petitioner,    «. 

Black  Bills  &  NosTawESTxaii  Railwai 

COMPAJTT  et  al.    [No.  76.] 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir* 
cniL 

See  aame  case  below,  03  a  C.  A.  644,  12» 
Fed.  312. 

Meaara.  Jamea  M.  Athton,  M.  O.  Bitghea, 
and  Frederio  D.  MoEeitiev  for  petitioner. 

ifr.  Jamea  B.  Eo%oe  for  respondents. 

October  10,  1905.  Diimiued,  per  stipol*- 
tion,  on  motion  of  Mr.  Fredoriok  D.  UoS.w»- 
ney  for  the  petiUoner. 
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Wabash  Raiisoad  Cokfaut,  Plaintiff 
arrOT,  v.  W.  H.  Suuuebs.  [No.  93.] 
In  Error  to  tho  Euihu  Citrf  Court  of 

Appeals,  Btata  of  lOuonrL 

Mr.  W.  E.  Blodgett  for  ptkintifT  in  error. 
No  Kpp«Bnnce  for  defendant  in  arror. 
October  10,  IB06.    Ditmi9$ed  with  coata, 

m  motion  of  counsel  for  the  plaintiff  In 


Wababh  Railboao  Ooufaitt,  Plaintiff  in 
Error,  v.  jAiiBe  Ekhdbix  [No.  94] ;  V" 

BASH    RAmtOAK    COUPANT,    Plaintiff 

Error,  v.  S.  M.  Rick  [No.  96]. 

In  Error  to  the  Bt.  Louis  Court  ol  Ap- 
peals, Stata  of  Missouri. 

Mr.  W.  B.  Blodgett  for  plainUff  In  error. 

No  appearance  for  defendants  tn  error. 

October  10,  1906.  Di»mi»»ed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  La 


0.  H.  Babhes,  Matob,  etc.,  et  oI.,  Appel- 
lants, 0.  C.  W.  Tdbneb  et  al.  [No.  109.] 
Appeal   from   the   Supremo  Court  of  the 

Territoiy  of  OklahonuL 

Jfeairt.  Henry  E,  Atp  and  L.  B.  Paj/am 

for  appellants. 
No  appearance  for  appellees. 
October  10,  1905.    Ditmiased  with  costs, 

on  motion  of  counsel  for  the  appellants. 

National  Accideht  Sootbtt,  Plaintiff  in 
Error,  v.  Williaic  Bbuce  Mabtd),  jv  ' 
etc     [No.  120.] 
In  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia. 

Mr.  Jamt*  E.  Btath  for  plaintiff  in  ei 
No  appearance  for  defendant  in  erroi 
October  10,   1906.     Diamitied  with  costs, 
on  motion  of  counsel  for  plaintiff  in  error. 

Qaizit  E.  Obker,  Plaintiff  in  Error,  «.  Da- 

TO)  Stiwabt.     [No.  182.] 

In  Error  to  the  Court  of  Appeali  of  the 
IMatrict  of  Columbia. 

Mr.  John  Ridout  for  plaintiff  in  error, 

Mr.  OharUa  W.  OUigolt,  for  defendant 
In  error. 

October  10,  1906.  Diamisaed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  In 


Wabash  Raiuoad  Company,  Plaintiff  fn 
Error,  v.  Joun  Sloop.     [No.  1S9.] 
In  Error  to  the  Kansas  Citf  Court  of  Ap- 
peals, Stote  of  Missouri. 
Mr.  W.  E.  Blodgett  for  plaintiff  In  error. 
No  appearance  for  defendant  in  error. 
October  10,  190S.    Diemiated  with  costs, 
M  motion  of  counsel  for  plaintiff  in  error. 


Crioaoo  1  Ebix  Raiuoad  Coupakt,  Flat»- 

tiff  in  Error,  o.  J.  W,  Jaoobt,  Admini» 

trator,  etc.     [No.  143.] 

In  Error  to  the  Supreme  Court  of  tlw 
State  of  Ohio. 

Jfr.    John     E.    Daylt    for    plaintiff    In 

No  appearance  for  defendant  In  error. 
October  10,  I90S.     />Minisi«tI  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in  er* 


WnuAK  C  Jimv,  Phiiiaiff  in  Error,  v. 

MoHoMOABBLA  RiTEB  CONSOLIDATED  Coal 

k  Coke  Coupamt.    [No.  205.] 

In  Error  to  the  Supreme  Court  of  ths 
Stoto  of  Pennqrlvanla. 

Me«KTt.  Wm.  B.  Bodgor*  and  Henry  A, 
Davii  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

October  10,  1905.  Diamitaed  with  ooat% 
on  motion  of  counsel  for  plaintiff  in  error. 


Jebbt  B.  Dokotah,  Plaintiff  in  Error,  v. 
MiOHAXL  T.  Bebbt.     [No.  3S4.]     ' 
In  Error  to  the  Superior  Court  of  th» 

State  o(  Massachusetts. 
See  same  case  below,  IBB  Mass.  303,  74 

N.  E.  003. 
Ifr.  Arthur  D.  Bill  for  plaintiff  in  error, 
Mr.  John  J.  Winn  for  defendant  in  error. 
October  10,  1909.    Ditmitied  with  costs, 

per  stipulaUon. 


UniTED  States,   Appellant,    o.    Miasom^ 

Kansas,  t  Tkus  Railwat  Compart  et 

al.     [No.  2.] 

Appeal  from  the  Circuit  Court  of  tha 
United  States  for  the  District  of  Kansas 

The  Attorney  General  for  appellant. 

No  appearance  for  appellees. 

October  10,  1906.  DiamUaed,  on  motion 
of  Mr.  Solicitor  Qeneral  Royt  for  the  ap- 
pellant 


CHAsij;e  E.  Dawson  et  al..  Plaintiffs  t» 

Error,  v.  Tbouas  E.  Waooauas,  Collet 

tor,  ete.     [No.  33.] 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia, 

Jfr.  D.  W.  Baker  for  plaintiffs  in  error. 

Mr.  Irving  Williamaon  for  defendant  In 

October  11,  1005.    DUmiaaed  with  costa, 
m  authorit7  of  counsel   for   plaintiffs  la 
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I.  Utah- 


yoKKTB  B,  SiLuum  Petitioner, 

Netau  CoxnirT.     [No.  255.] 

Petition  for  a  Writ  of  Cartiormrl  to  the 
Uiiit«d  StatM  dnmlt  Court  of  AppMb  for 
the  Ninth  CircuIL 

See  Mine  caee  below,  M  0.  0.  A.  178, 133 
Fed.  113. 

Ur.  B.  8.  Pillaburjf  for  petitEoner. 

Meatrt.  Jama  0.  Maguire,  W.  B.  Metton, 
and  J.  T.  Stma  for  respoadenL 

October  16,  190G.    Denied. 


IL  J.  VfAiMtmoE,  Petitioner, «.  W.  P.  Vftix- 

n  1  Co.    [No.  265.] 

Petition  for  %  Writ  of  Oertdonui  to  Qte 
United  States  Circuit  Court  of  Appeal!  for 
the  Filth  ClroniL 

See  same  com  below,  63  C.  0.  A.  569,  136 
red.  19. 

Ur.  B.  L.  BatU  Ivt  petitioner. 

No  opposition. 

Ootobw  16,  1905.    DeMctL 


t*wiM    C.    BUKHXS    et  at..   Petitioner*,   v. 

Fkahcib  B.  Busms  et  ai.    [No.  271.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Cnfted  State*  Circuit  Court  of  Appeal*  for 
the  Eighth  Cirauit. 

See  tame  caae  below,  137  Fed.  781. 

Ifewr*.  Stejihen  B.  Brown,  Joh»  B.  Dot- 
wail,  A.  P.  Jetmore,  and  8.  M.  OardenKire 
for  petitioners. 

Uetart,  0.  M.  tipenoer,  Frank  Sagerm^n, 
tad  Tinton  Pike  lor  reepondenta. 

October  16,  IBOS.    Denied. 


Bis  Six  Dkvklofi[ert  Coufakt,  Petitioner, 
V.  B.  DuFFiKLD  MrroHCu.     [No.  276.] 
PeUUon  for  a  Writ  of  Certiorari  to  the 

United  State*  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 

See  same  case  below,  1  L.  R.  A,   (N.  S.) 

S3Z,  138  Fed.  270. 
Jfeaar*.   Frank  Bagenaa*  and  /okn  W. 

BaUiburlon  for  petitioner. 
Mr.  B.  Diiffield  Mitehell,  pro  ee. 
October,  Ifl,  IDOS.    itaniedL 


P.  8.  Bahxt,  Pefifioner.    v.    Thoicab    F. 

WnxntttD.     [No.  277.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statea  Clronlt  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  lame  oaae  below,  186  Fed.  8S2. 

Mr,  B.  J.  Baynneorth  tor  petitioner, 

Mr.  Bobert  B.  Redwine  for  re^ondant. 

OotoUr  18.  1906.    DeiiimL 


JoBKFs  fiiBKi  et  A,  PaUHoner^,  v.  lCA£miA 

L.  Qnnrarr*.     [No.  Z79.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeals  for 
the  nfth  Circuit. 

Sea  same  ease  below,  136  Fed.  82S. 

Meetre,  L.  0.  Qmntero  and  J<^tn  D.  Gruoe 
for  petitioners. 

No  opposition. 

October  16,  190S.     Dtwiei. 

MtvA  IirDEumr  Goup&ifr,  Petitioner,  v. 

WiLLUK  M.  Ladd  et  at.     [No.  410.] 

Petition  for  a  Writ  of  Certiorari  to  ^ 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

a  same  cue  below,  fl8  0.  a  A.  274,  13J 
Fed.  636. 

Jfet«r«.  Joeeph  0.  Campbell,  Wm.  B.  Met- 
•on,  and  Qeo.  U.  UaeKellar  for  petitioner. 

Jfesera.  C.  B.  B.  Wood  and  Oeo.  B.  W^ 
iiamt  for  reapondents. 

Oetober  10,  1906.    i>«nied. 

SAicrn.  W.  Watkiicb,  PIain(i|f  in  Bmr,  w, 

AioxioAiT   Nattoitai.  Bahk  of  Dxirns. 

[No.  260.] 

In  Error  to  the  United  States  QixtsaXt 
Court  of  Appeals  for  the  Eighth  CircalL 

"  e  same  case  below,  67  0.  C.  A.  110,  134 
FM.  3d. 

Mr.    Oeorgo   B.   Sogee   for   plalntHT   la 

Jfeeert.  T.  J.  {PDonneU  and  R.  T.  MoSedl 
for  defendant  In  error. 

October  16,  lOOE.  Dieynimad  for  the  want 
of  jurisdiction.  Ba  porta  Jonee,  164  U.  8. 
6B1,  41  L.  ed.  601,  17  Sup.  CL  Hep.  222; 
iVei*  Pub.  Co.  T.  Jfoaroe,  164  U.  S.  lOS, 
41  L.  ed.  307,  17  Sup.  Ct  Rep.  40;  ArtueUe 
Blaofeburn,  101  U.  8.  406,  48  L.  ed.  230, 
24  Sup.  Ct  Rep.  148;  Bpenemr  t.  Daplan 
BUk  Co.  101  U.  S.  020,  48  L.  ad.  267,  24  Sup. 
Ct  B«p.  174;  Wabaeh  R.  Co.  r.  Flamtiigon, 
192  U.  S.  20,  48  L.  ed.  328,  24  Sup.  Ct  Bap. 
224. 

PetiUoB  for  Writ   of   Certiorari   denied. 


United  Statks  of  Akeuoa  v.  A.  C.  Uo- 

Elsot  MAinn-Aonaiira  CoicTAnx.    [No. 

28.] 

On  a  Certificate  from  the  United  Statei 
Circuit  Court  of  Appeals  for  the  Third  Cir- 
cuit 

The  Attomeg  aemeral  for  United  Slatea 
of  America. 

Mr.  P.  B.  Braoken  for  the  mannfaetori^ 


October  10,   1005. 
of  Ur.  BoUoitor  Oeneral  Bout  for  the  Unttel 
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B.  A.  WnmiH,  Bapwlntendwit,  ete,  i-PP*i- 
lant,  V,  Hbhbt  Jaioboh.    [No.  lU.J 
App«ftl  from  the   Diatriet   Court  of  the 
United  SUtM  for  the  Southern  District  of 
Georgia. 

Bee  Mme  cue  below,  I3D  Fad.  361. 
Mr.  ilinier  WUnborlg  for  appellant. 
Mr.  AI«camI«r  Ak^nnan  fot  appellee. 
Ootober   16,    1906.     Final   order   revtrttd 
with  ooits,  Knd    oaiue    remanded,  vith    a 
direction  to  quash  the  writ  and  di»inl<w  the 
peUtion.     Minnaaota  v.  Brvndagt,     ISO  V.  S. 
<»S,  46  L.  ML  639,  21   Sup.  CL  Rep.  466; 
Dani*  v.  BurU,  179  U.  B.  399,  46  L.  ed.  249, 
21  Sup.  Ct.  Bep.  210;  Naie  York  t.  Eno,  165 
U.  &  89,  39  L.  od.  80,  16  Sap.  Ct  R^.  30 
PeplM  Y.  Oronon,  166  U.  a  100,  30  L.  od.  64*, 
16  Snp.  Ct  Rep.  34. 

Ex  paKTE:    In  THB  Mattbb  of  ZflontDAs M. 

LawsoiT  H  oL     [No.  — ,  Original.] 

Hoti«Hi  for  Leave  to  File  Petition  for 
Writ  of  Uandamua. 

Mtatn.  Ohoa.  V.  Day,  Ogd^H  BO-, 
OhorUt  J.  Hughea,  Jr.,  L.  B.  Bogtn,  and 
/oho  A.  Btnet  lor  petitionen. 

October  le,  1900.    Denied. 

Immvu  U.  Lawsoh  et  at,  PeHtionv,  *. 

VimxD  States  iSntma  CouPAitr.     [No. 

264.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeals  for 
tne  Eighth  Circuit 

Jfcssra.  Ogde»  Bilaa,  Oharlea  J.  Eugktt, 
/r^  L.  R.  Bogera,  and  O.  O.  Day  for  peU- 

Jf«Mr*.  Oeo.  Sutherland,  Waldemar  P«t 
Oott,  and  Bdtaard  M.  Allwoit,  Jr.,  toi  re- 
spondent 

Ootober  16,  1906.    Ortmtad. 

Amouojui  SonEiT  Cohpaitt  ot  New  Toik, 

Petitioner,  v.  Cutpnxix    &    7tj.    Cou- 

FAMT.     [No.  379.] 

PfctiUon  for  Writ  ot  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  tor 
the  Hist  Circuit 

Bee  eame  case  below,  138  Fed.  631. 

Mr.  Benrg  WJieeler  for  petitioner. 

Ifr.  Bi/ron  E.  Crowell  for  respondent 

October  23,  1906.    Denied. 

P.  Saktcad  Ross,  Isooepoxated,  Petitioner, 

V.  Thk   Sikambhip   "CtTT  or   Bibkiiii»- 

HAii,"  etc.    [No.  418.] 

Petition  for  Writ  of  Certiorari  to  the 
Ihiltad  States  Circuit  Conrt  of  Appeals  for 
the  Second  Circuit. 

Bee  same  case  below,  138  Fed.  656. 

Mr.  Robert  D.  Benedict  for  petitioner. 

ifr.  CharUa  B.  Bttight  for  respondent 

October  23,  1906.    Darned. 


T.  W.  HABRtsoiT,  Petittoner,  v.  Rncntewir 

Papeb  Coupaht.     [No.  423.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Mghth  Circuit 

See  same  case  below,  140  Fed.  386. 

if«*«r*.  W.  H.  Boaaington  and  Ohoa.  Blood 
Smitk  for  petitioner. 

No  oppositioa, 

Ootobar  23,  1905.     Denied. 


Cedas  Rapidb  Wateh  Compaitt,  Plaintiff  In 

Error,  o.    ClTT  OF  Cedab  Rapids   et  oL 

[No.  8.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

See  same  case  below,  118  Iowa,  234,  91  N. 
W.  1081. 

Mr.  Oharlea  A.  Clark  for  plaintiff  in  error. 

Mr.  Jolm  N.  BugJiea  for  defendanU  in 
•rroT. 

October  23,  190S.  Diimiaaad  for  want  of 
jurisdiction.  Kimhall  r.  Kimball,  174  U. 
S.  168,  43  L.  ed.  032,  19  Sup.  Ot  Rep.  639; 
JfiUs  r.  Oram,  159  U.  8.  651,  40  L.  ed.  293, 
16  Snp.  Ct  Rep.  132;  OaUfomUi  t.  Ban 
Pmblo  dT.  K.  Co.  149  U.  a  308,  37  L.  ed. 
747,  13  Sup.  CL  Rep.  876;  Little  r.  Bov>er*, 
134  U.  S.  647,  38  L.  ed.  1016,  10  Sop.  Ct 
Rep.  620. 

PiOPU  or  THE  State  of  lujirois  ■•  rel. 
Fbakk  0.  AHDnsoM,  Plaintiff  m  Error, 
V.     WiLUAH     Vbuenbuboh,     Insuranea 
Superintendent,  eta.     [No.  16.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Dlinoia. 
See  same  case  below,  207  111.  316,  69  N.  E. 
76. 
Mr.   OiuxrUa   E.   AldrieK  for  plaintiff  in 

ifr.  Oeo.  W.  Wall  for  defendant  in  error. 

October  28,  1906.  Diemiated  for  want  of 
jurisdiction.  Sohloaaer  t.  BempMU,  198  U. 
B.  178,  49  L.  «d.  lOCW,  26  Sup.  Ct  Eep.  664. 


CoHTiBiOTiAL  iKBimAHCE  OOHPAiTT,  Plain- 
tiff in  Brror,  v.  Wiujam  VBEDEiratmoH, 
Insurance  Superintendent,  eto.  [No.  16.] 
In  Error  to  the  Supi«me  Court  of  the 

SUto  of  Illinois. 
Bee  same  ease  below,  207  111.  312,  69  N. 

E.  7TB. 
iff.   OJiarUa  H.  Aldriolk  for  plaintiff  in 

Mr.    Oeorgt   W.  Wall  for   defendant   in 

October  23,  1005.  Diamiated  for  want  ot 
Jurisdiction.  Sohloaaer  v.  Bemphill,  IBS  U. 
"   173,  49  !>.  ed.  1000,  86  Sup.  Ct  Rap.  664. 
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HTOtroi.ia  BowDST,  ExMntor,  eta,  tt  aL  Ap- 

peUanU,  «.  C^rx  A  Comm  or  8ui  Vkur- 

oisoD.    [No.  17.] 

Appeal  fram  the  Circuit  Oonrt  o(  the 
United  State*  for  the  Northern  Diatriet  o( 
Cklifomla. 

Utmrt.  B.  W.  uid  B,  B.  Bollada]/ 
ftppelUnta. 

Ueasrt.  Perey  T.  Long,  W.  I.  Brobaok,  and 
/okn  8.  Partridgt  for  appellee. 

October  23,  1905.  Decree  a/Jfrmed  with 
eosta.  Eoadiey  y.  San  Franciaco  {Ckark  r. 
Ban  FranoUoo)  124  U.  8.  645,  31  L.  ed.  BtW, 
8  Bup.  Ct  Rep.  ase,  94  U.  8.  4,  24  L.  ed.  84, 
SO  Cal.  £73,  70  Cal.  320,  12  Pac  12S;  Toiim- 
Mud  T.  Oreele]/,  6  Wall.  32S,  18  L.  ed.  547; 
OrUar  v.  MoDowell,  9  Wall.  379,  18  L.  ed. 
868;  Bolladay  y.  San  Franoiaeo,  124  Cal. 
302,  07  Pac.  146;  Board  of  Edvoation  v. 
JTortte,  92  Cal.  209,  28  Pae.  798;  Tr«noalh 
T.  Son  Franouco,  100  U.  S.  201,  26  L.  «d. 
KB. 


Oloan  E.  Gbbr,  ApptlUmt,  v.  Cuirroir  D. 

HaoDouoUL,  United  Stataa  Marabal, 
I    «te.     [Nob.  2S0,  201,  262.] 

AppeaU  from  the  Diitrict  Court  of  the 
United  StatM  for  the  Northern  District  of 
HmrTorlE. 

See  ume  case  below,  130  Fed.  618. 

Mr.  John  O.  Johnaott  for  appellant, 

Tho  Affomey  General,  the  Bolioitor  Oer^ 
•rat,  and  Ataittant  to  t\e  Attorney  General 
Furdy  for  appellee. 

October  23,  1005.  Final  orden  afflrmed 
with  GOita.  Beaver*  t.  Beiikel,  194  U.  B.  73, 
48  Z^  ed.  SSS,  24  Sup.  Ct  Rep.  60E ;  Bstuon 
T.  Eenkel,  108  U.  S.  1,  49  L.  ed.  019,  20 
Sup.  Ct  Rep.  568;  Byie  v.  Shine,  190  U.  S. 
84,  CO  L.  ed.  90,  26  Sup.  Ct.  Rep.  7Q0; 
Greene  t.  Benkel,  183  U.  8.  249,  40  L.  ed. 
177,  22  Bup.  Ct.  Rep.  218. 


Jonn  J.  Delahaktt,  Plaintiff  in  Error,  «. 

William  T.  Pttkut  et  al.    [No.  26.] 

Id  Error  to  the  Supreme  Court  ol  E^rrore 
of  the  State  of  Connecticut. 

See  same  case  belotr,  76  Conn.  412,  66  AtL 
B81. 

Mettra.  Lewtt  E.  Stanton  and  Sidney  E. 
Clarkt  for  plaintiff  in  error. 

Ifettrs.  CharUa  E.  Perkint  and  Wm.  Wal- 
do Bydt  for  defendants  in  error. 

October  30,  1905.  Ditmiteed  for  the  want 
of  Jurisdiction.  Gilet  t.  Teaaley,  193  U.  S. 
146,  48  L.  ed.  655,  24  Sup.  Ct  Rep.  359; 
BmtiHffton  Paper  Oo.  r.  Watson,  173  U.  S. 
443,  43  L.  ed.  762,  IS  Bup.  Ct  Rep.  466; 
iSmoUey  t.  LangeiKnir.  196  U.  8.  93,  49  L. 
ed.  400,  20  Bup.  Ct.  Rep.  21S;  Waiath  B. 
Co.  r.  Flatmigan,  192  U.  8.  29,  48  L.  ad. 
S28,  24  Snp.  CL  Rap.  224. 


J.  B.  Obouit  CoHFAifT  et  ol,  Pttitimmt, 
o.  Chasleb  H.  Gbeer  et  at.  [No.  400.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Mettrt.  Ohaa.  Cowlei  Taoker,  J.  killer 

Kenyon,  and  Reginald  8.  Buidekoper  for  po- 

titioner*. 

Jf r.  B,  D.  Bailey  for  respondents. 
October  23,  1S05.     Graaled. 

PitEmaxD  ToirmfK  Ubbcartile  Cohputt 
rt  «!.,   PJa^tifft  in  Error,  v.   Statb  OT 
MiSBOUBi  e«  reL  Ldtheb  S.  Eickilah, 
Supervisor,  etc.     [No.   136.] 
In   Error   to   the  Supreme   Court  of  the 

State  of  Miasonri. 

See  same  ease  below,  184  Mo.  160,  82  8. 

W.  1076. 
Ur.  Jamn  B.  Earkleaa  for  plaintiffa  In 

No  appearance  for  defendant  In  error. 
October  27,  1906.     Dttmused  with  costly 
on  motion  of  oounael  for  the  plaintiffa  i> 

Fabmebs'  LoAiT  A  TiiTSi  CowAXT  et  aL 

Appellanti,  v.  ClTT  OF  Sion  Falia  *t  al. 

[No.  296.] 

Appeal  from  the  United  State*  Cirentt 
Court  of  Appeala  for  lie  Eighth  Circuit. 

See  same  esse  below,  l:i6  Fed.  721.  See, 
sleo,  131  F.  890. 

ifcMre.  D.  T.  Watton,  Bartlett  Tripp, 
John  B.  Voorheea,  Park  Davit,  and  Cftae.  0. 
Bailey  for  appellanta. 

lfe«tra.  Bosmer  B.  Keith  and  R.  B.  War- 
ren for  appellee*. 

October  23,  1905.  Dumueed  for  the  want 
of  jurisdiction.  Arhtickle  v.  Blackburn,  191 
U.  a  406,  48  L.  ed.  233,  24  Snp.  Ct  Rep. 
148;  Heteburyport  Water  Co.  t.  Netcbmy- 
port,  193  U.  a.  562,  48  L.  ed.  796,  24  Bup. 
Ct  Rep.  653;  Underground  R.  Oo.  t.  Neie 
York,  193  U.  8.  416,  4S  L.  ed.  733,  24  Snp. 
Ct  Rep.  404;  SkaneateUt  Waterworki  Co, 
t.  Bkaneatelet,  184  U.  8.  354,  46  L.  ed.  685, 
22  Sup.  Ct  Rep.  400;  McCain  t.  Dea  Mointx, 
174  U.  S.  168,  43  L.  ed.  936,  19  Sup.  Ct  Rep. 
«44. 

Petition  for  Writ  of  Certiorari  denied. 

Unitkd  States  u.  Les  Si  Kdm  [No.  136]  j 
UNrm)  Btates  v.  Mab  Quonq  Kat  [No. 
140]. 
On   Certificates   from   the   United   State* 

Circuit  Court  of  Appeals  for  the  Ninth  Cir- 

Th«  Attorney  General  for  the  United 
SUtes. 

No  appearance  for  other  side. 

October  30,  1905.  Ditmieaed,  on  motjos 
of  Mr.  Solicitor  General  ffoyl  for  tlie  United 
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bn    luiuoAS    Oojtttxt,    PtHUonar,    v. 

Ebix  a  Wesibbr  Tbuispoxiatioii  Coh- 

FAMT.    [No.  433.] 

PatiUon  for  »  Writ  of  Certiorui  to  Mtt 
United  States  Cirouit  Court  of  Appcftli  for 
the  SeranUi  CireuiL 

Ue—n.  O.  E.  Krmn«r  «nd  W.  0.  JoKntm 
tor  petitioner. 

Ue—n.  Eotveg  D.  Oovidv,  8.  B.  Eoldiag, 
«nd  F.  8.  Matten  for  rMpondent. 

Oetobar  30, 190S.    6nm(«dL 


EDnr  LooKHABT  et  aL,  ApptOanU, «.  E.  a 

IJCBDS  et  aL    [No.  46-1 

Appeal  from  tli*  Supreme  Ottort  ot  the 
TerTitoi7  o(  New  Uezico. 

Jfr.  /.  fi.  MoOowan  for  kppeUuita, 

Jfr.  W.  B.  OhUd^n  tor  appellees. 

Noreinber  1,  1905.  DUmUMd  with  eoeta, 
wi  inotios  of  counsel  tor  the  appellanta. 


VtfTtBi  Stains  or  Axkbku  «t  aL,  FttUtoi*- 
met,  V.  WiLUAH  B.  Kibk.     [No.  MS.] 
FMIUon  for  «  Writ  of  Certiorari  to  the 

tMted  StktM  Circuit  Court  of  Appeal*  for 

Oe  Second  Qrenit. 

Bee  same  ease  below,  I3T  Fed.  763. 

TKi  Attorney   (Tenerol  and   the  SoUeUor 

0«Mr«I  tor  petitionsr*. 

Me»»ra.  Abram  J.  Bete   and   Alfnd 

P«tU  for  rnpondent. 

November  «,  lOOS.    Dmitd, 


I   BnxL   Cab  Cohfutt,   Petitioner, 

ff,   JOHH  U.   HAIiaEIT.       [No.    iu.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Btatea  Circuit  Court  of  Appeob  for 
the  Third  Circuit 

See  same  ease  below,  137  Fed.  403. 

Mr.  PltiUatder  0,  JTmo*  for  petitioner. 

MtMrt.  D.  T.  Wat»m  and  Oeo.  B.  Gordon 
in-  respondent 

November  6,  IMS.    DmML 


T>  Whiti,  Appellant,  o.  AuocbtaPat- 

mi  Olotis  el  at.    [No.  38.] 

Appeal  from  the  Court  of  Appeals  of  the 
SMriet  of  Columbia. 

See  same  eaee  below,  83  App.  D.  C.  Kt. 

Jfstsre.  B.  F.  OoUadag,  L.  T.  Mioh»ti»r, 
tOoigton  a.  Bwrig,  and  Oheet^r  S.  JtnwM  for 
•ppaUant, 

Jfesara.  Ooreonm  Thorn  and  Bemy  P. 
BMr  for  appelleea. 

Norember  0.  IBOS.    DeeiM  affnMi  with 


Hakit  J.  Oabtwku,  «t  Hi.,  FtaiiMfft  in  Br- 
rer,  «.  Btats  of  Uibboubi.     [No.  38.] 
In  error    to    the   Supreme    Court   of   tlM 

State  of  Missouri. 
See  same  ease  below,  170  Mo.  Z4B,  7S  8. 

W.  660. 

Mettrt.   Earry  J.  Oanttnell  ajtA  John  B. 

BUley  tor  plaintiffs  in  error. 
JfMtra.  Eeriert  8.  Bodies,  Borth  T.  Oen- 

try,  and  John  H.  Murphy  tor  defendant  In 

November  fl,  1906.  Judgment  afflrmed 
with  cost*.  Eolde»  r.  Eardy,  169  U.  S,  366, 
42  li.  ad.  780,  18  Bup.  Ct  Rep.  383;  Jaoob- 
**i»  T.  Ua—achtuette,  197  U.  a  11,  49  L.  ed. 
043,  W  Sup.  Ct  Sep.  368;  Jaokson  em  dem. 
Bart  T.  Lamphire,  3  Pet  !80,  7  L.  ed.  679. 


Paul  DEaoBEBT  v.  Nstaiu.  N.  Sisaxahak. 

INo.  48.] 

On  a  Certificate  from  the  United  StatM 
Cirouit  Court  of  Appeals  for  the  Bsoead 
Circuit 

Ur.  John  A.  Oarver  for  Derobert 

The  Attorney  Oenemi  for  Stranahaa. 

NoTsmber  7,  lOOS.  Btrleken  /ran*  f]U 
do^eet  for  want  of  proeeoutlon. 

HAsn   P.   HABHU,  PlaMiff  te   Brror,  k 
Qkwoe  F.  Eluott  sJ  oI.    [No.  60.] 
In  iError  to  the  Court  of  Appeals  of  the 

Dietriet  of  Columbia. 
See  uune  cmb  below,  24  App.  D.  a  11. 
ifMirt.  D.  W.  Baker  and  Frtmk  J.  Bogm 

ba  plalnti^  In  error. 
The  Attorney  (Tenera)  for  defendants  U 

error. 
November  8,  IBOS.    Diemitted  with  easts, 

on  motion  of  Ur.  Frank  J.  Hogan  for  the 

plaintiff  in  error. 


EtmABT  8.  Bm,  AppelloAt,  «.  Joa<  Bm> 

BI08,  Warden,  eta.     [No.  467.] 

Appeal  from  the  Supreme  Court  of  ^rttt 
Rieo. 

Ur.  Qilben  B.  Boa  tor  appellant 

No  appearaooe  for  appellM. 

Nonmber  8,  1906.  iXtMisted  witli  eoet^ 
on  motion  ot  coonael  for  appellant 


Easl  a.  Thihheix,  Petitioner,  t>.  U.  B.  Boa- 
Bin  A  SHurrix  Cokpakt.     [No.  425.] 
PeUtion  tor  a  Writ  of  Certiorari  to  the 

United  Btetee  CHrcnit  Court  of  Appeal*  for 

the  First  Circuit 
See  same  ease  below,  137  Fed.  I. 
Mr.  Warren  Osro  Kyle  for  petitioner. 
Jfeurs.  Oyrue  M.  Von  Btyek  and  Wat,  If. 

Mifohiardeon  for  respondent 
KtfMnber  IS,  1906.    Denied: 
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AiusOR   D.   OnBS,  PlatnUff  tn  Brror,  v. 
BoBEn  8.  IfoDouoAU.     [Ko.  42.] 
In  Error  to  the  Snpranw  Court  of  tlie 

Philippine  Iilandn. 

Meatri.  John  F.  BhafrotK,  Piatt  Roger*, 

ftnd  F,  B.  Qrngg  for  plaintiff  in  error. 
No  appearnnce  (or  defendant  in  error, 
Novambar   13,   1905.     DUmUaei  for  the 

innt  o(  juriediction.    Bohlosser  y.  Hemphill, 

igs  U.  S.  173,  U  L.  ed.  IDOO,  2G  Sup.  Ct 

Kap.  654. 

CiTiacN'B  Natioitai  Bark  «t  ol.,  PI»mHff» 
w  Brmr,  v.  Commoifwxalth    or    Knr- 
TircKT,  HM^  eto.,  of  Boiui  Cobktt.    [No. 
43.] 
In  Error  to  the  Court  of  Appeali  of  the 

8t«t«  of  Kentuoby. 

Bee  etune  eu«  below,  25  Ky.  I<.  Rep,  2100, 

SO  8.  W.  168. 
Mr.  Bob&rt  T,  Quitenharrf  for  plaintiff! 

Jfr,  Jolin  W.  Y»rket  for  defendant  in  er- 
ror. 

Noramber  13,  1903.  fNcfiUiied  for  the 
mot  of  Jnrisdiotion.  BoMoaaer  t.  HsmpMU, 
1»8  U.  S.  173,  4ft  L.  ed.  1000,  SS  Sup.  Ot 
Bep.e54. 

Tbdkab  B.  Shaw,  Aeoeiver,  eto.,  Plaintiff  im 
Srrw,   «.    National   OEULAH-AinBtOAir 
Bamk  07  Sr.  Paul,  Mnnt.    [No.  116.] 
In  Error  to  the  Unlt«d   States   Circuit 

Court  of  Appeal*  for  the  Eighth  CircolL 
See  aame  eaae  below,  06  C.  C.  A.  620,  132 

Fod.  668. 
Jfr.  Ouy  a.  B.  OortUt  for  plaintiff  In 

Jfr.  J.  W.  Lmh  for  defendant  in  error. 

November  13,  IBOS.  Judgment  affirmed 
with  coata.  Oaiifomia  Nat.  Baiik  t.  Ken- 
nedj/,  167  U.  S.  362,  42  L.  ed.  ISB,  17  Sup. 
CL  Bep.  831 ;  Firtt  Sat.  Bank  v.  Bawkin», 
174  U.  S.  364,  43  L.  ed.  1007,  IS  Sup.  Ct 
Bap.  T3B;  Boott  t.  D»u>ee»«,  181  U.  S.  202, 
45  L.  ed.  822,  21  Sup.  Ct  Bep.  B85;  ifalle- 
MHi  T.  Dent,  176  V.  B.  621,  44  L.  ad.  571, 
20  Sup.  Ct  Rep.  41S. 

Oaae  remanded  to  the  Circuit  Court  of  the 
United  State*  for  the  Dletrict  of  MinneMta. 

Wesi^ui  Woom  Hnx  Cohpamt,  Petition- 
er, D.  NoBTHEBH  AaauBAKOn  CoKFAni  or 
LoitDon.     [Nol  440.] 
Petition   for   Writ  of   Certiorari   to  the 

United  State*  Circuit  Court  of  Appeal*  for 

the  Ef^th  Circuit 
See  same  oaae  below,  139  Fed.  637. 
MtMTt.  W.  H.  Botttngton  and  Oho*.  Blood 

Smith  for  petitioner. 
Jfeair*.   Ohat.  J.  Oreen    and    Ralph  W. 

Bnokanridge  for  reapondent 
November  27,  1906.    Denied. 


Habwat  DnwooB  ft  Extkactt  HAinrvAo- 
TTiBiiro   CoiarAm  wt  al..  Petitioners,  v, 
BsMOLm  CoitPAiTT.     [No.  273.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  State*  Circuit  Court  of  Appeals  for 

the  Second  Circuit 

See  aame  caae  below,  138  Fed.  64. 
Ur,  W.  P.  Preble,  Jr.,  for  petitionera. 
Vr,  BaroU  Binneg  tor  respondent 
December  4,  1905.     Denied. 


ALiZAinin  von  PABn-CASTBU,  Petitioner, 
V.  Jomt  Ebebhabd  Fabis.    [No.  403.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  State*  Circuit  Court  of  Appeala  for 

the  Seoond  Circuit 

See  same  eaae  below,  139  Fed.  267. 
Mettn.  Joteph  E.  Ohoate  and  Frederick 

W.  Binrielie  tar  petitioner. 

Jfr.  Benjamin  F.  Traey  for  reapondent 
Daoember  4,  1906.    Denied. 


Akxhoait  Bewase  Disposai.  Cohpaitt  QV 

Bonon,    Petitioner,    «.    Cur   or    Paw* 

IDCKR.     [No.  444.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeala  for 
the  Firat  Circuit 

Bee  aame  caae  below,  138  Fad.  811. 

Jfr.  Sdteard  P.  Pagton  for  petitjonar. 

Jfr.  TTni.  B.  TilUngkaet  for  respondenL 

December  4,  1806.    Ceiiied. 


Hates  Youhb  Tib  Plati  Coupaht,  Pet^ 

tioner,  n.  ST.  LoviB  Tbahbit  Compaxt. 

[No.  4G6.] 

FetiUon  for  a  Writ  of  Cartiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

See  aame  caae  below,  137  Fed.  80. 

Mettre.  Jamea  L.  Eophiru,  Alfred  A, 
Eiokt,  and  J.  8.  Barker  lot  petitioner. 

No  opposition. 

December  4,  1906.    Demad. 


Rudolph  F.  Thtubeb,  Executor,  et&,  et  dL, 

Plainiilfi   in  Error,  v.    VHTTBt    States. 

[No.  498.] 

In  Error  to  the  Circuit  Court  of  the 
United  Statea  for  tbe  Diatrict  of  Loui^na. 

Tke  Attorney  Oenerel  for  defendant  in  e^ 

No  oppoaition. 

December  4,  lOOS.  Docketed  and  (Ka- 
mieeed,  on  motion  of  Ifr.  Bolioitor  general 
Hogt  for  the  defendant  fn  error,  and  cau*« 
remanded  to  the  Circuit  Court  of  the  United 
States  for  the  Eaatem  District  of  Louiaiana. 


UignzeaoyCOOgIC 
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JoHR  C.  OoBE,  Jb.,  af  at.,  Appellant;  «■ 

Unnxo  States  et  at.    [No.  66.] 

Appeal    from    tha    Circuit    Court  of   fb« 

Doited  States  lor  Qi6  Northern  District  of 

CftliforaiA. 

Mr.  Hamilton  Oag  Botoard  for  appellants. 

Ileaar*.  B.  0.  Piatt  and  Richard  Bayn« 

tor  appellees. 

December  4,  1906.  Diimiated  for  vantot 
JuriBdiction.  (7t«in  t.  United  States,  184  U. 
a  072,  46  L.  ed.  746,  22  Sup.  Ct  Rep.  626; 
Lau  Ou>  Baio  t.  VniUd  Statea,  144  U.  B. 
47-58,  36  L.  ed.  340-343.  12  Sup.  Ct  Rep. 
617;  American  Oonttr.  Co.  v.  JacktonvilU, 
T.  a  K.  W.  R.  Co.  148  U.  B.  372-383,  37 
L.  ed  486-491,  13  Sup.  Ct  Rep.  768;  Borg- 
meyer  r.  /dler,  159  U.  S.  408,  40  L.  ed.  ISO, 
16  Sup.  Ct  Rep.  34;  Uuae  v.  Arlington  Ho- 
tel Co.  168  U.  S.  430,  42  L.  ed.  631,  18  Sup. 
Ct  Rep.  100;  act  of  Uarch  3,  1801  (26 
SUt.  at  L.  826,  ohap.  617,  IE  B  ft  6,  U.  & 
C0ID^  Stat  1901,  pp.  649,  660). 


Luoiui  H.  AuEXunna,  PMittitf  fn  Bmr, 
V.  Cm  OF  Taooua  et  al     [No.  499.] 
In  Error  to  the  Snprema  Oonrt  of  the 

State  of  Washington. 
Mr.  Dooid  A.  Oourtek  for  defendanta  In 

•rror. 

No  opposition. 

December  4,   1906.     l>ocket«d    and    <lt»- 

nwaed  with  oa«tl)  on  motion  of  Mr.  Da»id 

A-  Qoufidt  toi  tho  dofondanta  in  uror. 


In  THE  Matrb  or  Wnxuii   W.   Bikscb, 
LiHiTED,  Petitioner.     [No.   14,  Original.] 
Petition  for  a  Writ  of  Mandamus  agaiuBt 
the  chief  justice  and  associate  juaticos  of 
the    Supreme    Court    of    the    Territory  of 
Hawaii,  commanding  them  to  grant  an  ap- 
peal, or,  in  the  alternative,  fot  a  Writ  of 
Certiorari  to  bring  the  case  before  ,the  Su- 
preme Court  of  the  United  States. 
See  same  case  below,  16  Haw.  418. 
Mr.  Chat.  B.  Aldrioh  for  petitioner. 
No  opposition. 

December  4,  1906.  Le&re  to  file  petition 
for  Writs  of  Mandamus  or  Certiorari  grant- 
ed, and,  on  consideration  thereof  and  of  the 
record  presented  therewith,  it  is  ordered 
that  an  appeal  be,  and  it  is  hereby,  allowed, 
without  prejudice^  from  the  Judgment  of 
the  Supreme  Court  of  the  Territory  of 
Hawaii  in  the  case  of  Bieroe  t.  Butohina, 
13  Haw.  418,  on  appellant  giving  bond  Id 
the  penal  sum  of  $1,000,  conditioned  ac- 
cording to  law,  and  approved  by  the  chief 
justice  of  said  luprema  court  or  an  who- 
date  jusUea  thereof. 


La    CoupAJtu   DE   LM    Febxooabbuxb   di 

PuxBTO  Rioo,  Plaintiff  tn  Bmr,  «.  Josi 

CieuiLA.  Geiqei.     [No.  280.] 

In  Error  to  the  District  Court  of  the 
United  Stales  for  the  District  of  Porto  Rico. 

MetBrs.  Frederio  D.  McKenney,  Frandi 
B.  Dexter,  J.  Spalding  Flannery  tor  plain- 
tiff in  error. 

tfrs.  Ellen  Spencer  Mmteg  for  defendant 

December  6,  190S.  DUmitted  with  costs, 
on  motion  of  Mr.  Frederio  D.  MoSenney  for 
the  plaintiff  in  error. 


MoBiLi  TnAifspoBTATioif  OouPAirr,    Appel- 
iMt,  t>.  Crrr  or  Mobiu  et  al.    [No.  108.] 
Appeal   from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 

See  same  case  below,  60  a  C.  A.  689,  126 
Fed.  1003. 

Mfert.  Frederick  O.  Bromherg  and  B»- 
gene  B.  Lewi*  for  appellant 

Meeere.  Barry  T.  and  Oregary  L.  Smith 
for  appellees. 

December  11,  1906.  Diemieied  for  want 
of  jurisdiction.  Act  Mardi  S,  1801  (26  Btet 
at  L.  826,  chap.  GI7,  i  6.  U.  S.  Comp.  SUt 
1901,  p.  649)  i  Colorado  Cent.  Ooneol.  Min. 
Co.  T.  Tunk,  160  U.  8.  138,  37  L  ed.  1030, 
14  Sup.  Ct  Rep.  36;  Rome  t.  Letcher,  166 
V.  a.  47,  80  L.  ed.  341,  IS  Sup.  Ct  Bep.  266 ; 
Carey  v.  Boueton  A  T.  C.  R.  Co.  161  U.  S 
116,  40  L.  ed.  638,  16  Sup.  Ct  Rep.  637 1 
Sa  parte  Jonee,  164  U.  B.  691,  41  L.  ed. 
601,  17  Bup.  Ct  Rep.  222;  Oableman  y. 
Peoria,  D.  i  B.  B.  Co.  179  U.  S.  336,  839, 
46  L.  ad.  E20,  223,  21  Sup.  Ct.  Rep.  171; 
ArfruoUe  t.  Blaokbam,  191  U.  S  405,  48 
L.  ed.  239,  24  Bup.  Ct  Rep.  148;  fipenoer  v. 
Duplon  Silk  Co.  191  U.  a  626,  48  L.  ed. 
287,  24  Sup.  Ct  Rep.  174;  Jfobtle  Tramp. 
Co.  V.  MoUle,  187  U.  S.  482,  47  L.  ed.  260, 
83  Sup.  Cb  Rep.  170;  Jfobito  Trantp.  Co.  t. 
Mobae,  196  U.  a  631,  49  I*  od.  363,  26  Sup. 
Ct  Bap.  789. 


Sewebaok  ft  Watzb  Boasd    or    New  Ob- 
leans,  Petitioner,  v.  National  Conteaot- 
IHO  Co.      [No.   602.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 
See  same  case  below,  141  FM.  326. 
Meeera.  Omer  Tillere  and  B,  L.  OUaton 

for  petiUoner. 
Ho  opposition. 
DMwmber  II,  1006.    Denied. 
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Wahub  T^tTT.fiAn  CovrAiTT,  Plaiatiff  fc 

Bttot,  v.  Geakvuvk  TTAiATgATi  Uathxit. 

[No.  02.] 

In  Error  to  thi  E«uu  City  Cbnrt  of  Ap- 
pcMli,  Statt  of  MlnonrL 

See  euu  oaw  below  (Mo.  App.)  78  a  W. 
171. 

Mr.  W.  S.  Blodgett  for  pUintifC  in  error. 

Mr,  Orant  1.  Battimoeig  for  defendant  in 

December  II,  IDOG.  Jndgment  affirmed, 
with  10  per  cent  damagee,  in  addition  to 
Intereet  and  coiti. 


JoHK  E.  UnoHEU,  Plaintiff  in  Bmr,  p. 

VjHTtD  6TA.TKa.    [No,  409.J 

In  Error   to   the  Oiieult   Court  of    the 
United  States  for  the  District  of  Oregon. 

Mr.  John  M.  rhwtton  for  plaintiff  In  «rr. 


nr. 


ThM  Attvrntu  Qaneral  for  defendant  in  ar- 


r  n,  lOOS.  Upon  ■nggeation  of 
death  of  plaintiff  in  error,  oase  abated,  and 
wit  of  error  diamiaaed,  on  motion  of  Ur. 
/rt«  jr.  Thurttan  tai  the  plaintiff  in  error. 


WiLLUlC  D.  UASmr,  Plaintiff  fa  Srror,  «. 

Nkw  Tbihidad  IjIlSX  Aat^ASJt  Ooufaitt, 

LDOTBk.     (No.   166.] 

Id  Error  to  the  Circuit  Court  of  the 
United  SUtee  for  the  Southern  District  of 
Hew  Tork. 

Mr.  Henry  B.  Johnio»  for  plaintiff  in  er- 
ror. 

Mr.  Abram  J.  Xoee  for  defendant  in  error. 

December  14,  IS06.  Ditni—ed,  per  stipu- 
Ution. 


LOUIBIUTA     ft     HlSSOVBT     BlTEB     RUUOAII 

CoHPAm',  Plaintiff  in  Error,  «.  Faibigk 

UiBKn.    [No.  171.] 

In  Error  to  the  Supreme  Court  ol  the 
State  of  Missouri. 

Mr.  W.  O.  Boarritt  tor  plaintiff  in  error. 

Mr.  Otorge  Boiertton  for  defendant  in 
•nor. 

December  14, 190B.  DUmi—ed  with  ooati, 
per  stipulation. 

Iboquoib   TKiUtBPOBiA.Tioir    OouPAiTT,  ete., 
Petifioner*.  v.  A.  Habtkt's  Sohs  Maitu- 
fAoruKora  CoHPAKY.    [No.  S12.] 
Petition  for  »  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
See  same  case  below,  141  Fed.  MS. 
Mr.  Oharlai  S.  Kr«vi«r  for  petitioners. 
Mr.  Homy  B,  Oraoei  for  respondeat. 
Deoember  18.   IMS.     Dented. 


Ah  Sou,  Appellant,  v.  Umno  States.    [Nol 

339.] 

Appeals  from  Hit  United  8tat«s  Cire«ilt 
Court  of  Appeals  for  the  Ninth  Circuit. 

See  same  case  below,  13S  Fed.  7T6. 

Mr.  John  M.  Thwwton  for  appdlanL 

The  Attorney  Qmeral  and  the  BoUoUor 
Oeneral  for  appellee. 

December  18,  IMS.  Digmiaeed  for  the 
want  of  Jurukliction.  132  Fed.  S78,  138  Fed. 
775;  Barry  y.  Marcein,  B  How.  103,  120,  18 
L.  od.  70,  78;  KurtK  r.  Moffltt,  115  U.  S.  487, 
29  L.  ed.  458,  6  Sup.  Ct  Rep.  148;  Lou  Ow 
Beio  T.  United  State*,  144  U.  S.  68, 
36  L.  ed.  344,  12  Sup.  CL  Itep.  517; 
Western  O.  Teleg.  Co.  v.  Ann  Arior 
B.  Co.  178  U.  S.  239,  44  L.  ed.  1052,  20  Sup. 
CL  Rep.  867;  Farrell  t.  O'Brien  lO'Oalla- 
ghan  t.  (fBrien)  199  U.  S.  89,  60  L.  ed. 
101,  25  Sup.  Ct.  Rep,  727  j  Pong  Tue  Ting 
y.  United  Btatea,  140  U.  S.  698,  730,  37  L. 
ed.  805,  919,  13  Sup.  CL  Rep.  1016;  Chin 
Bak  Kan  y.  United  Btatea,  186  U.  S.  IBS, 
40  L.  ad.  1121,  22  Sup.  CL  Rep.  891;  Tom 
Hong  y.  United  Btatea,  193  U.  S.  517,  4* 
L.  ed.  772,  24  Sup.  CL  Bap.  S17;  Umitti 
State*  em  ret.  T'umer  t.  WHUama,  194  U.  8L 
279,  48  L.  ed.  979,  24  Sup.  OL  Rep.  7Ul 


MDnjAi.  RasKBn   Ijn  XimnuKCB  Ooh- 

PAirr,   Plaintiff   in  Srror,   «.    Eehbx    CL 

BlSOH.     [No.  844.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  YorK. 

Saa  sams  case  below  in  Appellate  Division, 
91  App.  Div.  384,  86  N.  Y.  Supp.  872;  in 
Court  of  Appeals,  181  N.  Y.  S83,  74  N.  E. 

niG. 

JUeaara.  Oordon  T.  Bughea  and  /.  B.  Bal- 
aton tor  plaintiff  In  error. 

ifr.  OUbert  B.  Boe  for  defendant  in  error. 

Dec^ber  18,  1905.  Judgment  affirmed, 
with  10  per  cent  damages,  in  addition  to  In- 
terest and  costs.  Mutual  Reteroe  Fund  Life 
Aeeo.  r.  Phelpa,  190  U.  8.  147,  47  L.  ed.  987, 
23  Sup.  CL  R^.  707;  OonneefMut  Mut.  L, 
Ine.  Co.  y.  Bpratley,  172  U.  S.  602,  4S  L.  ed. 
669,  19  Snp.  CL  Rep.  308;  Egan  y.  Bart, 
165  U.  S.  188,  41  L.  ed.  680,  17  Snp.  CL 
Rep.  300;  £ieh«r(lton  y.  Louiaville  i  S.  B, 
Co.  169  U.  S.  128,  42  L.  ed.  687,  18  Supy 
CL  Rep.  268;  Young  t.  Valentine,  177  N.  Y. 
347,  69  N.  E.  643;  Woodicard  y.  Mutual 
Beaerva  h.  In*.  Co.  178  N.  Y.  485,  102  Am. 
SL  Rap.  519,  71  N.  E.  10;  BinA  v.  Jfufuol 
Reserve  L.  In*.  Co.  181  N.  Y.  583,  74  N. 
E.  1115,  01  App.  DiT.  884,  8S  N.  Y.  Supp^ 
872. 


oy  Google 


ISOG. 


UEMORAKBUM  CASES. 
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Bkrr,  Uet^,  ft  OCL,  AppeUant,  p.  OufP- 

BEU,  ft  Go  TaucX).    [No.  lOT.] 

Appeal  from  the  Supreme  Gnirt  of  tha 
Fhilippinft  lelaiidB. 

Jf  eun.  S«nry  S,  Da/oia,  O.  O.  Gorlin,  ud 
£ou(«  O.  BarUy  tor  appellant. 

Uet*r».  A.  B.  Brown*  and  J.I««.  Britto» 
for  appellee. 

December  18,  IBOe.  DiamUied  tot  the 
want  of  jurisdiction.  Act  Juljr  I,  1S02  (32 
8Ut  at  L.  691,  chap.  1369,  |  10,  U.  B.  Comp. 
Stat.  Supp.  1903,  p.  93)  ;  Deland  t.  Ptatte 
County,  les  U.  S.  Z21,  36  L.  ed.  I8S,  U  Sup. 
Ot  Rep.  82;  Comttock  t.  Eogleton,  19S  U. 
B.  90,  49  L.  ed.  402,  26  Sup.  Ct  Bap.  210; 
Oklahoma  City  v.  MeMatter,  196  U.  S.  E2B, 
49  L.  ed.  687,  25  Sup.  Ct  Rep.  SS4;  Walkar 
T.  DnvUbi,  12  Wall.  440,  20  U  ad.  420. 

In  TBI  Matteb  of  thx  PmnoH  a*  J.  W, 

B(«mBOR  AMD  Habu  Gabkau  for  a  Writ 

of  Habeas  Corpus.     [No.  111.] 

On  a  CertiBeate  from  the  United  StatM 
Orouit  Court  of  Appeals  for  the  Ninth  Cir> 
cniL 

Mettn.  Jo*«fh  W.  Bobintom  and  JfUto* 
W,  Smith  for  petitioners. 

Mettrt.  Bamuel  B.  Pilea,  Q«org»  Don- 
worth,  Ja«.  B.  BotM,  and  Fndtrie  D.  Me- 
Ssnnsy   opposed. 

Deoemhw  18,  1905.  Certificate  ditmiatei. 
Unifd  Btatet  y.  Bidtr,  168  U.  B.  132,  41 
L.  ed.  101,  16  Sup.  CL  Rep.  083;  Fin  Int. 
Amo.  t.  Wickham,  128  U.  S.  426,  32  L.  ed. 
i03,  a  Sup.  Ct  Rep.  113;  JnMlI  t.  KnigM, 
123  U.  a  426,  31  L.  ed.  100,  8  Sup.  Ct  Hep. 
193;  Vmt«d  EtaU*  T.  Ptrrin,  131  U.  S.  CS, 
33  L.  ed.  88,  >  Sup.  Ct  Rep.  BBl ;  Crow  f. 
Bwutt,  I6T  U.  6.  60,  42  L.  ed.  77,  17  Bup. 
Ct  R^.  733. 

Wabash   Railboad   Ooktaut,   Plaintiff  In 
Brror,  v.  Bbbkabd  Lo^     [Ho,  100.] 
In  Error  to  the  ir««™  Ci^  Court  of  Ap- 
peals, State  of  MiBBOuri. 

Mr.  W.  B.  Blodgttt  for  plalntUT  in  error. 
No  appearance  for  defenduit  in  error. 
December  18,  19DS.    Di*mi»t«d  with  eosta, 
on  motion  of  counsel  lor  the  plaintiff  in  er- 


Oi»TEB  River  HimMo  Cohpaft,  PetiHonar, 
e.  R.  F.  MoCleluin  et  ol.     [No.  504.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  States  Cirault  Court  of  Appeals  for 

the  Ninth  Circuit 

See  same  case  below,  138  Fed.  833. 
Jfassra.  Chat.  H.  Aldrieh  and  W.  B.  Bay- 

Itim  for  petitioner. 

JfeMTs.  Fmak  D.  Avttin,  JiOm  A.  Ctoraon, 

■nd  rred«rio£  DtOovroy  Favt  for 

mi. 


J.  L.  Cdkodoit,  PWnHlf  in  Bmr,  «.  Fio- 
na OF  THE  Btaix  or  UiamaAn.     [No, 
117.] 
In  Error  to  tha  Snprmne  Oonrt  of  tlw 

State  of  Michigan. 
See  aama  case  below  (lOoh.)  II  Det  L.  H. 

236,  100  N.  W.  266. 
Vbists.  Wm.  ff.  Howonl,  Ttua.  J.  Oooom- 

w,g\  and  B.  T.  Oook  for  plaintiff  In  anor. 
Ueurt.   JoKn  B.  Bird,  Ohaa.  A.  Blair, 

Bmry  B.  Oiate,    Buasell    U.  Okate,  and 

Darrid  ^inderaon  for  defendant  in  error. 
January  2,  1906.    Dumtatad  for  tha  want 

of  jurisdiction.     BoUoner  t.  BtmpKUl,  198 

U.  a  173,  49  U  ed.  1000,  26  8np.  Ct  Rep. 

S54;    BtuaHn»  v.  Cantral  Nat.  Bank,   183 

U.  S.  130,  46  L.  ed.  117,  22  Bnpi.  CL  Rap. 

4S. 


Nou  Bbacu  LuHiKBAai  ft  TnAiiSMarip 
Tiov  CouFAiTT,  Pttitioner,  9.  8rAi<nA» 
Mauhx  iKsunAHot  CoKPAirr,  Lduibi,  of 
Lir^EPOOL,   Enoland.     [No.   462.] 
Patltian  for  a  Writ  of  Certiorari  to  tha 

United   Statea   Cirenit   Court   of    Appeal* 

for  the  Nlntli   Circuit 
Sea  same  case  below,  1  L.  R.  A.  (N.  &) 

1006,  67  a  a  A  602,  133  Fad.  636. 
ifaMTt.    Franeia   J.    Beney    and    A.    B, 

Bro%one  tor  petitioner. 
Mettrt.  T.  0.  Van  San  and  Wm.  Denmam 

tor  respondent 
JoauaiT  S,  ItKM.    D«mi«d. 


Thohab  8.  Et.i.w,  Appellant,  •;  Wncim 

WnxiAiia,  Conuniasioner  of  Immigration. 

[No,  130.] 

Appeal  from  tha  Circuit  Court  of  tha 
United  Stataa  for  the  Southern  District  td 
NewTork. 

Sea  aama  eaae  below,  124  Fed.  037. 

Mr.  F.  K.  Pendleton  for  appellant 

TAe  Afforney  Oenerol  tor  appellaa. 

Jamurj  2,  1000,  Diamiatad,  par  atipula- 
tian,  on  motion  of  Mr.  Bolwitor  Ganarsl 
Bogt  for  Qm  appellee. 


IiT  Tin  HATm  or  thk  CHtoAoo  Tthim  ft 

Tbubt    CoifPAHT,   PatiHoner.      [No.   -^ 

Original.] 

Motion  tor  LaaTa  to  File  Petition  far  • 
Writ  of  Mandannia. 

IfaMra.  Joteph  B.  Padan  and  Bmettm 
TVyeth  lot  petitioner. 

Mr.  Jamet  0.  SUdon  oppoead, 

Jamuiy  t,  1008.     ilaMod. 
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26  SUFBBMZ  COUBT  REFORTEB. 


Oct.  Tdi^ 


Uniied  STAne,  Petitioner,  v.  Giorgb  Rioqb 

k  Co.    [No.  518.] 

Petition  for  a  Writ  of  Certiorari  to  tho 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Th«  Attorney  General,  the  Bolicitor  Qmer- 
«!,  and  Assistant  Attorney  OenenU  MoBey- 
nolie  for  petitioner. 

UexsTi.  Charlee  Curie  and  W.  Wiokham 
Smith  tor  reipondenta. 

Jftnuarj  2,  10O6.   Oranted. 

EuriBB   Statk-Idaho   Minimo  A  Devklop- 

IKO  CouFAifT,  Appellant,  i>.  Bditkxb  Htt.i. 

&  Sullivan  Mimwo    &   Cohokmtbatino 

COMPAHT.     [No.  175.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  (or  the  Ninth  Circuit 

See  same  case  below,  M  C.  0.  A.  M,  131 
Fed.  691. 

ilessrs.  George  Turner,  W.  B.  Eej/bum, 
And  F.  T.  Poet  for  appellant 

Mesere.  Curtie  S.  Lindlej/,  Emnt  *«*" 
hoff,  and  If.  A.  Foltom  for  appellee. 

Januar;  S,  1906.  Diemieted  for  the  want 
of  jurisdiction.  Colorado  Cent.  Coneol.  Ifin. 
Co.  r.  Turek,  IBO  U.  8.  138,  37  L.  ed.  lOSO, 
U  Sup.  Ct  Rep.  36i  Press  Put.  Co.  t.  Mon- 
roe, 164  U.  8.  106,  41  L.  ed.  367,  17  Sup. 
Ct  Rep.  40;  Btaekbitnt  r.  Portkutd  Gold 
Kin.  Co.  176  U.  8.  S71,  «  L.  od.  278,  20 
Sup.  Ct  Rep.  222  J  Bpenoer  t.  Duplan  Silft 
Co.  191  U.  S.  626,  48  L.  ed,  287,  24  Sup.  Ct 
Rep.  174;  Bhoehone  Ifi*.  Co.  t.  Butter,  177 
U.  S.  SOS,  44  L.  ed.  SU,  20  Sup.  Ct  Rep. 
726. 

Last  Cbanci  HniiKa  Cataurr  et  oL  Peti- 

fw>n«rs,  V.  BOHKEi  Hiu.  i  Butjjtah  Mm- 

mo  A   CoNOBNTBATiMQ  CoMPAsr.      [No, 

260.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  CCnnilt  Court  of  Appeals  for 
the  Ninth  Circuit 

See  same  ease  below,  66  C.  C  A.  209,  131 
Fed.  679. 

Mettre.  Oeorge  Turner  and  W.  B.  Beybum 
for  petitioners. 

Mettrt.  Curti*  E.  LindUy,  Benry  Biek- 
hoff,  and  Jf.  A.  FoUom  for  respondent 

Jannuj  S,  1906.    Denied. 

JoAcquin  F.  DB  VioNiM  et  al.,  Pe«(»onef», 
V.  CiTT  or  Nbw  Oblsaks.    [No.  623.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 

liesers.  Atchard  De  Gray,  J.  D.  Rouse,  and 

Wm.  Grant  for  petitioners. 
No  opposition. 
Januar;  S,   1903.     Dented.     l£r.  JuaUos 

WUt*  took  no  part  la  the  disposition  of 

this  appUeatioB. 


Eifpna  Statc-Idaho  Uimna  ft  Dcroxir- 
uEirr   CouPANT,   Petitioner,  v.  BiTnxBi 
Hill   ft  Sollitar   Mihino    &    CoaoEH- 
TBATina  CovPAHT.     [No.  437.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  States  Circuit  Court  of  Appeals  tar 

the  Ninth  Qrcuit 
See  same  ease  below,  64  C.  C,  A.  99,  131 

Fed.  691. 

Mestrs.  George  Turner  and  B.  T.  Pott  tat 

Metera.  Ourtie   B.   Lindley,   Eenry  Bie^ 
hoff,  and  jr.  A    Folsom  for  respondent. 
January  8,  1S06.    Denied. 


JoHir   S.   UcCalla,   AppetJattt,   p.    Auu 

Uazo  Aceeb,  Executrix  of  Calvin  8.  Ad^ 

er.  Deceased.    [No.  114.] 

Appeal  from  the  Supreme  Oourt  of  the 
Territory  of  Oklahoma. 

See  same  case  below  (Okla.)  78  Fab  223. 

Ifestr*.  B.  B.  Barrie  and  Fred  Beatl  tot 
appellant 

Mr,  Cheeter  Eoxoe  ba  appellee. 

January  8,  1906.  Decree  affirmed  with 
costo.  Wiflebrenner  v.  Forney,  ISO  U.  8> 
148,  47  I*  ed.  764,  23  Sup.  Ct  Rep.  &9a 


UuTDAL   Rkbebtx   Lm   InsOBAitv   Otnc- 

rAVT,   PiaiMtiff  M*  Srror,  «.  QtonOK  W. 

WoonwABD.     [No.  122.] 

la  Error  to  the  Suprans  Court  of  tlw 
SUte  of  New  York. 

See  same  ease  below,  in  Appellate  Di- 
Tiaion,  B4  App.  Div.  324,  82  N.  Y.  Supp. 
OOSi  in  Court  of  Appeals,  178  N.  Y.  486,  102 
Am.  St  Rep.  GIB,  71  N.  E.  10. 

Mr.  Oardon  T.  Eughee  for  pl^ntifT  la 

Iff'  AoUin  jr.  JfoTffoii  for  defendant  ia 
January  8,  1006.    iNsmitfed  per  stipula- 


Habkt  B.  DAvn  et  ol.  Petitioner*,  9.  Thom- 
as R.  Joins  et  at.     [No.  436.] 
Petition  for  a  Writ  ol  Certiorari  to  the 

United  SUtes  Oreuit  Court  of  Appeals  for 

the  Third  Circuit 
See  same  ease  below,  138  Fed.  62. 
Jfr.  B.  Eayunrd  Fairbaiilct  for  peUtioa* 

itestr*.  MelettU  (n«rak  and  Bobert  Wah 
eon  tor  respondent*. 

Jannaiy  ISI,  IMW.    OsbM, 
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LoTm  R.  Eussdi,  Appellant,  v.  Bxif  jAicuf 

RcssELL  at  at.    [No.  307.] 

Appeal  from  tli«  United  Btatea  Circuit 
Court  of  Appeals  for  the  Third  Circuit. 

See  same  cue  below,  67  C.  &  A.  436,  134 
7ed.  ^40. 

Uesari.  JoJtn  S.  Eaeelttm  Koi  John  Q. 
Carlitfe  for  appellant. 

Meatn.  Walter  B.  Baotm  and  Robert  B. 
MoOarter  for  appellees. 

January  15,  1906.  Dttmietei  for  the 
want  of  Juriidietioti.  Oolorado  Cent. 
Coiuol.  Min.  Co.  r.  Turok,  ISO  U.  S.  138,  37 
L.  ed.  1030,  14  Sup.  Ct  Sep.  3S;  Preu  Pub. 
Co.  T.  Ifonroe,  164  U.  a  lOS,  41  L.  ed.  367, 
17  Sup.  Ot.  Bep.  40;  Bm  parte  Jones,  164  U. 
S.  601,  41  L.  ed.  Ml,  17  Sup.  Ct  lUp.  222; 
Continental  ifat.  Bank  t,  Bvford,  191  U. 
S.  lis,  48  L.  ed.  119,  24  Sup.  Ct  Kap.  64; 
Bpenoer  t.  Duplan  BUk  Co.  191  U.  a  S2(C 
48  L.  vd.  287,  24  Sup.  Ct  Itap.  174. 


Juan   TBoiua,   Petitioner, 

IjR  A  Tbdst  Cohpaht  et  A  [No.  B2S] ; 

hvar  L.  WiCKHAK,  Petitioner,  t.  Pson- 

DdtT  Lmc  ft  Tsmr  OoitrAm  et  at.    [No. 

629]. 

Patitton*  for  Write  of  Cntlorari  to  the 
United  SUtes  Circuit  Court  of  Appeale  for 
tke  Ninth  Circuit 

See  same  eaae  below,  138  Fed.  348. 

Mr.  Ohaa.  B.  Fogg  for  petitioner  In  6£S; 
Mr.  Davia  A.  Oouriok  for  peUtioner  In  629. 

Mr.  John  F.  Bliafntk  for  reepondonti. 

Januar;  IS,  1906.    Dmlsd. 


CHAstBB  0.  Bbowite,  PeUtioner,  v.  UnTD 

Btatkb.    [No.  631.) 

Petition  for  a  Writ  of  CertioraH  to  the 
United  States  Qreuit  Court  of  Appeali  for 
the  Second  Circuit 

Jf  etera.  Wtn.  Lindsay,  Lovia  Marehall,  and 
Jvdton  0.  Welle  for  petitioner. 

The  Attorney  Oe/ienl,  the  SoKoitor  gen- 
eral, and  IP.  Wiekham  Bmith  for  respond- 
ent 


Jannarr  16,  1906.     Denied. 


G.  K.  CEiPiiAif,  eto.  et  aU  Fetitionert,  v. 

jAifBS  B.  McUoMAU),  Admlniatnitor,  eto. 

[No.  538.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

ifojre.r.lfouttnsirorileea*,  P.  B.  Oade- 
4en,  and  J.  S.  Sertridge  for  petitioneie. 

Mr.  A.  W.  Cookrell  for  reapoudeaL 

Jannarr  IS,  1906.    DWML 


OtuBSxPn  UAuto,  Appelliinf,  v.  I^aitk  H. 

SouifSB,  Sheriff,  etc.     [No.  642.] 

Appeal  from  the  Circuit  Court  of  Ibi 
United  States  for  the  DUtrlet  of  New  Jer- 
sey. 

Mr.  SMn  W.  Orttne  for  appellant 

No  appearance  for  appellee, 

Januaiy  IS,  1906.  Diamieeed  with  coit^ 
OB  motion  <A  counsel  for  the  appellant 


Albbz  11  Ratmond,  PctJKoner,  *.  Uniib» 

Statxs.     [No.  526.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
Court  of  Appeal*  of  the  District  of  Colum- 
bia. 

See  same  case  below  on  first  appeal,  29 
App.  D.  D.  SSS. 

Mr.  Levi  E.  David  for  patitioaer. 

The  Attorney  Osnerol  and  tke  SoNoUor 
General  for  respondent 

January  22, 190«.    Denied. 


BmE  0.  WiuoK,  PeHtfoMT,  «i  Sakoki  IX 

HorruAK.    [No.  644.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Cirouit 

See  same  case  below,  66  C.  C.  A.  14,  130 
Fed.  694;  on  rehearing  134  Fed.  S44. 

Ifr.  Qeorge  J.  Bergen  for  petitloMT. 

ifr.  0.  L,  Cole  for  respondent 

January  22,  190S.    DentecL 


Gbob^   H.   Joma,   PIoinMff  fa  Jfrror,  (l 

WaxiAH  Vahb  et  at.  [No.  406.] 
In  Error  to  the  Supreme  Oourt  of  the 
State  of  Idaho. 
See  same  case  below  (Idaho)  82  Fee.  HOl 
iff.  Wm.  T.  BirdeaU  for  plaintiff  in  error, 
ifeser*.  8.  M.  Btoekelager  and  George  0, 
Beard  for  delendaata  in  error. 

January  22,  1906.  Diamiaeed  for  the 
want  of  Jurisdiction.  Ban  Franoiaoo  T. 
JtMll,  133  U.  S.  66,  33  L.  ed.  670,  10  Sup. 
Ct  Rep.  241 ;  Bopkina  v.  McLure,  133  U.  & 
386,  33  L.  ed.  662,  10  Sup.  Ct  Rep.  407; 
California  t.  ffoUadoy,  ISO  U.  B.  415,  40  L. 
ed.  202,  16  Sup,  Ct  Rep,  S3;  Buefit  t. 
BoUea,  160  U.  S.  361,  3S7,  37  L.  ed.  1111, 
1112,  14  Sup.  Ct  Rep.  131;  Kipley  y.  IIU- 
note,  170  U.  E.  1«2,  42  L.  ed.  9S8,  18  Sup. 
Ct  Rep,  660;  lynde  r.  Lynde,  181  V.  S.  183, 
46  L.  ed.  810,  21  Sup.  Ct  Rep.  SSS;  Weitera 
U.  TeUg.  Co.  t.  Aim  Arbor  R.  Co.  ITS  U.  & 
£30,  44  I*  ^  1062. 20  Sup.  OL  Rep.  8S7. 
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26  SUFREHE  OOUBT  REFORTEB. 


Oct.! 


CoOKxy  CoMMisBioKBBS  oy  Wioomoo  Cotm- 
TT,  Pttilidi\eri,  v.  Sauuel  Suiaaon,  Jb. 
[No.  424.] 
Petition  for  a  Writ  of  Certionrt  to  the 

TTnited  States  Circuit  Court  of  Appeali  for 
the  Fourth  Circuit 

Mr.  JamM  B.  EllegooA  for  petitioners. 

Itr.  VicKolat  P.  Band  for  respondent. 

Januaiy  22,  ISOO.     Oranted. 


Dbare  ft  Stuattoi*   CouPAirr,  PJaintiff  in 

Error,  v.  ALoai  Ai^dbbsoh,  a  Minor,  etc. 

[Ko.  401.] 

In   Error   to   tbe   Circuit   Court   of  the 
United  States  for  the  District  of  MinneGota. 

Ut.    Thomas   J.    Davit,   (or   plaintiff   In 

Mr.  Samuel  A.  Anderson  for  defendant  in 


Dkaek  ft  Btkatton  CouFAnr,  Ptainttff  in 
Error  «.  Michael  SBNseB.  [No.  402.] 
In   Error   to  tbe   Circuit   Court  of  the 

United  eut«s   for  the   District  of  Mlnne- 

lota. 
Mr.   Thwnai  J,  Davia  for    plaintiff    In 

Mr.  Bamutl  A.  Anierton  for  defendant  In 


North  Pactfio  Coast  Railboad  OovPAirr, 
Petitioner,  «.  Msa.  Catsesinx  Eaix  et 
al.  [No.  63G];  Nobtk  Shore  Raileoai) 
CoMPANT,  Pelifioner,  c  J.  S.  MoCdk  [No. 
fi3S];  North  Pacifio  Coast  Railroad 
CouFAHT,  Petitioner,  v.  Ur8.  Cathxrinx 
Hall  [No.  637]. 
Petition  for  Write  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeale  for 

the  Ninth  Circuit. 

See  same  case  below,  141  Fed.  270. 
Mr.  Q«orga  W.  ToioU,  Jr.,  for  petitioner*. 
Mr.  H.  Y.  Morehouse  for  respondents. 
January  29,  1900.    Denied. 


AmiA  8iBai«  Flaintilf  im  Error,  «.  New 
Tors  ft  Harlem  Railroad  Coufant  et 
al.  [No.  407];  Hboewio  ExiEn,  Plai*- 
tijf  Ml  Error,  «.  NEtr  TORK  ft  tt.bt»^ 
Railroad  Coupakt  et  al.  [No.  453]) 
Datu)  W.  O'Neil  et  al.,  Plaintiffi  im 
Error,  v.  New  York  ft  tTjuhjcu  Railroab 
CoicpAKT  et  al.  [No.  4S4]}  pRAiumKa. 
SoBOLZ,  Plaintiff  in  £rror,  v.  New  Toik 
ft  Hableh  Railboad  Cohfakt  et  oL 
[No.  493]. 

In  Error  to  tlia  Supreme  Court  of  Ibt 
State  of  New  Yorlc. 

«  same  case  below,  in  Appellate  IX- 
vision,  62  App.  DiT.  290,  70  N.  Y.  Snpp. 
1088;  in  Court  of  Appeale,  173  H.  T.  04«, 
66  N.  B.  1116. 

itewr*.  Charlea  A.  Beta  and  L.  V.  Berke- 
ley for  plaintiff  is  error  in  No.  407 ;  Jamet 
a.  Buehly  and  L.  U.  Berkeley  for  plaintiffa 
'  I  error  in  Nos.  453,  4S4,  and  493. 

Meaari.  Bdinard  WinaUno  Paige,  In  At 
Place,  and  Thomaa  JBm«ry  for  defendaati  !■ 

Januai7  20,  lODA.  Jndgmemta  reveneS 
with  ooits,  and  eases  remanded  tor  fortbar 
proceeding*  not  inconsistent  with  the  opilt' 
ions  Of  this  court  in  MtMleer  t.  Vne  York 
A  B.  B.  Co.  IS?  U.  B.  S44,  40  L.  ed.  872, 
26  Sap.  Ct.  Rap.  522;  firrell  t.  Veto  Yorft 
A  a.  B.  Co.  198  U.  B.  300,  40  L.  ed.  I0S6,  2S 
Sup.  Ct  Rep.  667. 

MmERB    ft   U^KIHADTS    Baitk   OF   LOMAODIT- 

nro.  Plaintiff  i»  Error,  «.  Wali^  BrX> 
DEB.     [No.  432.] 

In  Ettot  to  the  Court  of  Appeals  of  th« 
State  of  Mai7land. 
Mr.  Edgar  S.  Oana  for  plaintiff  in  error. 
Mr.  Wn.  B.  Bryan,  Jr.,  loi  defendant  U 

January  20,  1006.  Dumiteed  with  coeti, 
on  motion  of  counsel  for  the   plaintiff  tm 


Ex  PARTE:     Ik  the  Uaitix  of  Oeobob  W. 

Wati  Alts  Jaueb  M.  Dohak,  P«ti(iofi«r>. 

[No.  — ,  Original.] 

Motion  for  leave  to  File  Petition  for  • 
Writ  of  Mandamus. 

Mr.  W.  O.  Arnold  for  petittoDBia. 

No  opposition. 

JanuAff  20, 1006.    Denied. 


C50.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Qrcuit 

Bee  same  ease  below,  138  Fed.  313. 

Matara.  Wm.  P.  Humphrey  and  O.  W.  Mo- 
Bnemeif  for  petitioner. 

Mr.  Byron  Wattn  for  respondent. 

JaauoMij  SO,  1900.    Denied. 


Ex    PASTE:      Iir    THE   MATTER   OF   LlOlfAEB 

Imbodbn  Ain>  Jauxs  A.  Hnx,  Petitionera, 

[No.  — ,  Original.] 

Motion  for  Leave  to  File  Petition  for  k 
Writ  of  Habeas  Corpus. 

Meaari.  Benry  J.  Beraey,  Jamet  J.  Ban^ 
and  Jamea  8.  Dams  for  petitlonan. 

No  opposttjon. 

January  20, 1006.    OmM. 
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ISSUORASVUM.  CABE& 


KiuLio  Honnu^  t  Vauksfino,  ApjmUvU, 
V.  Faux,  Vajt  Stcxel  «t  aL    [No.  471.] 
Appeal  from  the  Suprami  Ooort  of  Forto 

Bico. 

Meatrt.  J.  B.  UcOowan  and  Oharlea  Hart- 

hU  for  appellant. 

Mr.  N.  B.  K.  PettingiU  for  app«lla«a. 
FebruBiy  19,  1906.     Diamiaatd  with  ooata, 

per   •tipnlatioD,   on  motion   of   Mr.  Barrj/ 

Malum  for  the  appelluit. 


L  E.  MooBE  et  al.,  PetilUmert,  v.  Johh  Dait 

ION  «t  al.     [No.  S52.] 

Petition  for  »  Writ  of  C«rtioimri  to  tlw 
tTnited  States  Circuit  Court  of  AppaaU  for 
tliB  Ninth  Circniit. 

Sea  Mme  case  below,  141  Fed.  311. 

Mr.  S.  Jf.  Btooktlager  for  poUttonen. 

Mr.  B.  8.  PiUthury  for  r«ipoad«nti. 

Febniftij  10,  1S06.    Ifenitd. 


I.  GoeBOBH  at  oL  PeMtimMrt,  «. 

Boiu  Tbust  CoiiFAflT  tt  oL     [No.  6Se.] 

Fetltion  for  k  Writ  of  Certiorari  to  the 
1Tnit«d  States  Circniit  Court  of  AppaaU  for 
tlia  Seventh  Circuit. 

Mr.  Benty  W.  LMnon  for  petlttooeia. 

ifwtrt.  Fnmk  B.  Soolt  and  Sdgar  A.  Ban- 
tnft  for  respondent*. 

rOmxtxy  It,  1906.    DmUd. 


Chaktm  O.  Dunk,  Reeeiver,  «to.,  Petitioiur, 

V.  Mitchell  L.  Ebluiqkb,  Sheriff,  eti 

[Ko.  681.] 

PeUtlon  for  a  Writ  of  Certiorari  to  the 
United  StatM  Circuit  Court  of  Appeals  for 
the  Seoond  Circrult. 

See  same  caae  below,  BB  0.  a  A.  374, 18S 
red.  736. 

Mr.  Wm.  teter  for  petitioner. 

Mr.  Benry  J.  Ooldamith  for  reapomdant. 

Februaiy  19,  1906.    Dmied, 


Delta  Natioitai.  Ba]«k  e(  at.  PaMfcmera,  9. 

J.  0.  Eastxbbbooe,  Trustee.     [No.  660.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  oaae  below,  67  C.  0.  A.  Z36,  138 
Fed.  621. 

Mr.  Bdwin  O.  Brandeaburg  for  petition- 


No  oppooltion. 

FebmaiT  19,  1900.    Dmitd, 


Geoboe  H.  QtLiuiT    tt  ai,  PrtUioMrt,  *. 

jAioca  A.  HuiBoiT.     [No.  667.] 

Petition  for  a  Writ  of  Certiorari  to  tfaa 
Conrt  of  Appeals  of  the  Distrlot  of  Colnn- 

See  same  ease  below,  -—  -. 
Mr.  L.  8.  BaaOK  for  petitioner*. 
M»urt.  C.  OlarenM    Pool  and  TtvgXot  J. 
Broun  for  respondent. 
Februai7  19,  1906.    Umiiei. 


Dattd  BUwaitahakoa  ef  ol.,  ApftiOomit,  m. 

Elleh  AiBxamiA  Foltblax^  eta  at  «L 

[No.  097.] 

Appeal  from  the  Supreme  Conrt  of  Q» 
Terrltorj  of  HawalL 

Ut.  a.  B.  BrotoM  for  appellees. 

No  opposition. 

February  19,  1806.  Doeketed  and  A- 
mfaasi)  wiUt  coats,  oa  motion  of  Ut.  A.  B. 
Brown»  for  the  appeUants. 


hAXm  EuE  Feotuioit   Comtaet,  FMmttf 

in  Srror,  «.  a  E.  Wbsselu  «t  ai.    [No, 

2«3.] 

In  Error  to  the  CInntIt  Oonrt  of  tiw 
United  SUtes  for  the  Northern  Matrlet  of 
Ohio. 

Mr.   VmolM   D.    Baker  for   plaintiff  la 

No  appearaaee  for  defendant!  la  orror. 

Februarj  16,  1906.    Di»mi»»«d  with  eost^ 

on  motion  of  oonnsel  for  the  plainUff  la 


Qbrhait  Satikss  ft  I«ah  Sootktt,  PMUtm- 
«r,  «.  WnjJAK  L.  Tuu.  at  ol.  {So.  606.] 
FMition  for  a  Writ  of  Certiorsri  to  the 

United  States  Circuit  Conrt  of  Appeals  for 

the  Ninth  Cireult. 

See  same  ease  below,  136  Fed.  1. 
Jf  r.  JVoMoit  /.  ffanoy  for  petitioner. 
Jfassr*.  Sohort  A.   Botatrd,  L.  O.  l/aah, 

and  i9amwal  B.  Stem  tor  respondonU. 
F^mai;  26,  1906.     Denied. 


EoKOKO  Steel  ft  Wibe  Compawt,  PeHHM- 

er,    V.    COLOHBIA    WOE    COKPAET.      [N& 

646.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  for  the  Saroitk 
Circuit. 

Maurt.  Thtmuu  A.  and  Bp\ralat  Bantitnf 
and  O.  O.  Shirleg  tat  petiHoner. 

Mr.  Thomae  W.  BateweU,  for  nspondwlt 

Fafenuiy  28, 1906.    DanM. 
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26  BUPRBMB  COUBT  HEPOKTEB. 


OoT.  Tebu, 


GiEBinnoH  Ihbctbasob  Computt  or  Nev 

Yobs  Cot,  PtxHoner,  «.  N.  *  U.  Fuas- 

MAH  Co.    [No.  SBQ.] 

Fetition  for  ■  Writ  of  OtrtJonri  to  th* 
United  States  Circuit  Conrt  of  Appeals  for 
tbe  Sixth  ClrcalL 

Bee  Hune  case  below,  I4E  Ted.  ML 

Mr.  Hark  Norrit  for  petitioner. 

Ur.  Loyal  B.  Knappvn  tax  retpondant. 

Fobnuj?  £8,  19DS.    Dmted. 

HiBBOTTBl  SiVKB  FOW^  OOHFAVT,  FetUUin- 

er,  V.  Louia  Biadleb  «t  oL     [No.  S60.] 

Petition  for  %  Writ  of  Cartiorftri  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

See  suns  ease  below,  130  Fed.  SOB. 

Meitrt.  A..  B.  Brotone,  A  lea.  firitton, 
rhoMot  0.  Booh,  and  B.  O.  Daji  for  pe- 
titioner. 

ifr.  TKomaa  J.  WaUk  for  reapondants. 

Febniaiy  £6,  IS 06.   Denied. 


sea.i 

PeUUon  lor  a  Writ  of  CerUorari  to  the 
United  Btatea  Circuit  Conrt  of  Appe«li  for 
tbe  Fourth  Circuit. 

Bee  same  esse  below,  Ul  Fed.  02«. 

Mr.  B.  A.  Ayere  for  petitioner. 

Mr.  W.  0.  Herron  for  reapondent. 

Febnuuy  80,  1006.    Denied. 

BonsT  B.  BooeiVELT,  PetitUmtr,  «.  Elbxst 
A.  Bbihokebrott  et  aL    [No.  CSS.] 
Petition  for  a  Writ  of  Certiorari  to  tbe 

Dnitad  Stntea  Circuit  Court  of  Appeals  for 

the  Becond  Circuit 
Kaisrs.  George  H.  Yeamam  and  George  0. 

KoVbe  for  petitioner. 
Mr.  Frederick  8.  DuiuMn  for  respondenta. 
Febmai7  26,  1S06.    Denied. 

JoasvA  W.  lUBDKf,  Plamtlff  in  Brror,  o. 

Stati  of  Abeakoas.     (No.  2Z2.] 

In  Error  to  the  SuprenM  Court  of  the 
Btate  of  Arlcansas. 

See  same  ease  below,  73  Arlc  31S,  U  S. 
W.  607;  on  rehearing,  73  Ark.  331,  U  8.  W. 
601'. 

Mr.  Joe  T.  RoUneon  for  plaintiff  In  error. 

Jfr.  Thomas  B.  Martin  for  defendant  in 

Febniarr  26,  I90S.  Ditmieted  tot  want 
of  jurisdiction.  Bohloeeer  ▼.  Hemphill,  198 
U.  a  173,  49  L.  ed.  1000,  26  Sup.  Ct  Rep. 
864;  fioseltine  t.  Central  Sat.  BaiA,  183  U. 
8.  130,  46  L.  ed.  117,  22  Sup.  Ot  Bep.  40; 
OaUfonia  Sat.  Bank  t.  Btateler,  171  U.  S. 
447.  4S  L.  ed.  233,  19  Sup.  Ct  Bep.  6; 
KirbT'*  I>igwt  of  Ark.  BUt  I  1790. 


Dcvoah   BiiEcraio   Uaitotactubiwo    Com- 
fAMT    at    aL    Petitionert,    o.    Snusna- 
Hauh  Bucmo  CouFAirr  or  Ahkuoa. 
[No.  671.] 
Fetition  for  a  Writ  of  Certiorari  to  the 

United  States  Qrcuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
See  same  ease  below,  142  Fed.  1S7. 
Jfr.  Jtobert  B.  Parkinton  for  petitioners 
Ueeert.  Drvry  W.  Cooper  and  Thomas  B, 

Kerr  lot  respondent 
Feliruarj  26, 1006.    Denied. 


CoLDHBiAif   CosncspoNDKitox  CouaoK,  A^ 
peUant,  «.  Geoboe   B,  Cobultou,  FosU 
master  Qeneral,  et  aL     [No.  242.] 
Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

See  same  ease  below,  25  App.  D.  0.  149. 
Mcetrt.  Arthur  A.  Bimey  and  Oharlee  A. 
Roy  for  appelant 

The  Attorney  General  and  the  BoUoitor 
(I'eKeral  for  ai^wllaes. 

FctiroBiy  26,  1906.  Dietntaeed  for  the 
want  of  jurisdiction.  Bovtk  Carolina  t. 
Seymour  ( United  Btatet  er  rel.  South  Caro- 
lina T.  Seymour)  103  U.  S.  353,  307,  38  L. 
ed.  742,  744,  14  Sup.  Ct  Bep.  871;  United 
Btatee  v.  bifnoh,  137  U.  S.  280,  286,  34  L. 
ed.  700,  702,  11  Sup.  Ct  Rep.  114;  D.  a 
Code,  f  233  (31  Btat  at  L.  1227,  chap.  954). 


Febdikaitd  EioMAn,  Collector,  etc.  Petition- 
er,  V.   PUDEKIOK    B.    TlLOHUAK    et    oL, 
Executors,  ete.     [No.  690.] 
Fetition  for  a  Writ  of  Certiorari  to  the 
United  Stat«s  Circuit  Court  of  Appeals  for 
tbe  Becond  Circuit 

The  Attorney  Qeneral,  the  jSoItoltor  Gen- 
eral, and  A«ai«fan(  AtJom«y  6en«ral  Robb, 
for  petitioner. 
Mr.  Edward  B.  Whitney  for  respondenta. 
February  26,  1906.    Granted. 


HONO  Wmo,  Peltfi'oner,  t>.  Uihted  Btates 
[No.  676]  i  WoBO  Dnro  Cnoiro,  Petitioner, 
V.  United  States  [No.  667] ;  Danq  Mino, 
Petitioner,  *.  Umited  Statbb  [No.  577] ; 
WoNO  Wah,  Petitioner,  «.  Uhitbo  STATca 
[No.  678] ;  Ujc  Lot,  Petitioner,  o.  UMrr- 
KD  States  [No.  679]. 
Petitions  tor  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 

Bee  same  case  below,  142  Fed.  128. 
Jfr.  Franoi*  J.  Wing  for  petitionsre. 
The  Attorney  General  and  the  SoUoitor 

Oeneral  for  ceapondent 
Uarch  6,  IBOS.     Denied. 


UignzeaoyCOOgIC 


1906. 


MEMORANBDII  CASES. 


75» 


TALZimn  UoBEM,  PMnHff  i»  Srror,  «. 

Jen  HiHsa-Hn WOOD  On.  Bthdioati  et  aL 

[No.  30.] 

In  Error  to  the  Suprem*  Court  of  the 
Blate  of  LouiaiBD&. 

See  ume  cue  below.  III  Ia.  747,  35  So. 

tso. 

Jfwtn.  Bnmeh  S.  UiOv,  Mr.  B.  O.  Dit- 
four  and  Mr.  D.  Oafferg,  Jr^  tor  plftlniifF 
In  error. 

Ut.  CMbwt  h.  Dupri  for  defendknti  In 

March  S,  1006.  DiamiMed  for  want  of 
jurisdiction.  Capital  Oitu  Dairy  Co.  v. 
Olw,  1S3  U.  S.  238,  46  I^  ed.  171,  82  Sup. 
Gt  Rep.  120;  Brown  v.  If  me  Jereoy,  17S  U. 
8.  172,  4«  L.  ed.  IIS,  20  Sup.  Ct.  B«p.  77; 
Chopin  y.  Fj/e,  17S  U.  S.  127,  45  L.  od.  119, 
21  Sup.  Ct  Rep.  71;  Turner  t.  Riehard- 
eon,  180  U.  S.  S7,  45  L.  ad.  438,  21  Sup.  Ct 
Rep.  293;  Uatnal  L.  Ina.  Co.  r.  JtoOrtw,  188 
U.  S.  308,  47  L.  ed.  484,  93  L.  K.  A.  33,  23 
Sup.  Ct  Rep.  376;  Teaat  A  P.  B.  Oo.  r. 
Bouthem  P.  Co.  137  U.  8.  48,  84  L.  ad.  CU, 
II  Snp.  Ct  Rep.  10. 


FiJnna  D.  Oaukajth,  TeMM^ier,  ■.  nii- 
Kois  SixEL  GoKPAm.     [No.  431.] 
Petition  for  a  WHt  of  Certiorari  to  the 

United  State*  Circuit  Court  of  Appeale  for 

the  Serenth  Circuit 
See  eame  ease  below,  2  L.  R.  A.  [TS.  B.) 

709,  66  C.  a  A.  3B0,  133  Fed.  486. 

Ur.  Adama  A.  QoodricK  for  petitioner. 
Mr.  William  Dvff  Hoynte  for  reepondent 
March  0, 1906.    l>eRieiI. 


T.  N.  BtUfBDAtL,  Petitioner,  «.  THOiua  8. 

W&LTEUXTKB.      [No.  580.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Stat«B  Circuit  Court  »t  Appeal*  far 
tbe  Eighth  Circuit 

See  eune  cue  below,  142  Fed.  416. 

ifewr*.  Oharlei  8.  Thomas  and  W.  B, 
Bryant  for  petitioner. 

Mr.  T.  Web»t»r  Eoyt  for  reepondent 

March  6,  IDOfl.    DenieO, 


Tatiob     Kboul,     PttMonar     v.     Uhitb 
States.    [No.  608.] 
Petition  for  a  Writ  of  Certioiari  to  the 

Court  of  Appeale  of  Qie  Dietriot  of  Oolan- 

Ua. 
See  same  eaee  below,  34  Waah.  L.  Rep.  M, 
Jfr.  John  O.  Qittingt  for  petitioner, 
rke  Attorney  Oenerol  and  the  SolMtor 

tfeneroJ  for  respondent 
Uaroh  6,  1000.    Dmtttd. 


MisA.  IirancinTT  CouFAm,  Pafitfoner,  «. 

CiiT  OF  Uatkbiiill.     [No.  600.] 

Petition  ba  a  Writ  of  Certiorari  to  the 
United  Statea  Circuit  Court  of  Appeale  foi 
the  Fiiet  Circuit 

See  same  oaae  below,  142  Fed.  124. 

ifr.  T.  TiUttoH  TTeltf  for  petitioner; 

Mr.  John  J.  Winn  for  reepondent. 

March  6,  1906.    Denied. 

Town  OF  FifTCBix,  Petitioner,  v.  Sunn 

Q.  EickmjlH.     [No.  601.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statea  Circuit  Court  of  AppeaU  for 
the  Eighth  Circuit 

See  same  case  below,  136  Fed.  668. 

Mtttn.  Robert  W.  Bonyngt  and  Eaietei 
L.  Bitter  for  petitioner. 

Mr.  Thomaa  K.  Blcinker  far  reepondent 

March  6,  1006.    Denied. 

Geobqk  B.  CobteltoO,  Postmaster  General, 
Plaintiff  in  Error,  v.  UintiD  &TA-m  em 
ret.  Uaboaxito  Roiobo,  Major,  ete.,  et 
ol.     [No.  612.] 
In  Error  to  the  Court  of  Appeals  of  Oia 

District  of  Columbia. 
The  Attorney  Oenerat  for  the  plafntUT  Id 

No  appearanoe  for  defendants  In  error. 

Hareh  6,  1006.  Diemieted  wiUi  costs,  on 
motion  of  Mr.  Bolioitor  ffenerol  Eoyt  for  the 
plaintiff  In  error. 

SiDin^  TnsREB  Dykm,  bj  Elisha  Djer,  Jr., 

her    next  friend,   et  el.,   Appellante,  «. 

Matob  aitd  Cm  Comroti,  or  BAi.nHon 

et  oL     [No.  ST7.1 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Uarjland. 

Meeere.  Arthur  W.  Maohen  and  Arfkur 
W.  Maohe»,  Jr.  for  appellants. 

Mr.  W.  OalteU  Bruce  for  appellees. 

Vxnh  5,  1006.  SiMiiieed  at  the  eo«t  of 
the  appellasa,  per  eUpulation. 

Bx  PAiTBi     Im  thk  Matiib  of  Colukbu 

GaoiQi  ADD  Tax  Tot,  PeKHoMr*.    (No. 

— ,  Original.] 

Motion  tor  Leave  to  File  Petition  far  a 
Writ  of  Habeas  Corpus. 

Meeere,  A.  B.  Ontne  and  7,  T.  Wooibitr* 
for  petitioners. 

No  opposition. 

March  6,  1006.    Denied. 

AiBEST  E.  HisooOK,  Trustee,  eta,  Petitiot^ 
er,  «.  Jacob  M.  Mkbtbhs.  [No.  602.] 
Petition  far  a  Writ  of  CerUorari  to  tbs 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circnit 

Mr.  Wm  B.  Orowley  far  petltltnur. 
Mr.  Dorr  Rof/wumd  Cobb  for  r 
Manh  S,  IKML    Orawled. 
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3.    NiETKHHOOS,    Plaintiff    fn 
Error,  «.  New  Yobk  ft  Hasucu  Raiuoad 
OoMPANT  e(  ol.     [No.  688.] 
In   error   to   tha   Suprema    Court   of   the 
State  of  New  York. 

Mr.    Edward   8.    Haloh   for   plaintiff   in 

Mr.  Ira  A.  Place  for  defendanta  In  error. 
March   0,   1006.     Diamiaied,  per  itipula- 
tioD,  and  mandate  granted. 

LlTEBTOOL,    BBASII,    ft    RiTEB   PLATE    StXAK 

Navioation  Coupaitt,  LiurrzD,  et  al.  Pe- 
titioner*, V,  The  Btbambbip  "Eaolb 
Point,"  etc.  [No.  813.] 
Petition   for  a  writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 

See  aame  case  below,  142  Fed.  453. 
Metsra.   Earrington  Putnam,   Ofutrlai   0. 

Barlingham,   B.   ff.   Ward,  and   George  H. 

gmerttm  for  petitioners. 
Mr.  Wilhelmua  Myndene  for  respondent 
March  12,  1006.    Denied. 


■dwik  S.  Habtweu.  Luubeb  Coupaitt,  now 

known  as  Herman  H.  Hettler  Iiumber  Co., 

Petitioner,  v.  UniTED  States  [No.  810.]; 

John  Sfk7  Louoeb  Coupaht,  Petitioner, 

«.  UnrTBD  States  [No.  811]. 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

See  same  ease  beloiv,  142  Fed.  432. 

Measn.  Jacob  1/ewmati,  Salmon  0.  Levin' 
ton,  and  Benjamin  V.  Becker  for  petition- 

The  AUomey   General  and  tho  Bolioitor 
General  for  respondent 
March  IB,  1008.     Denied. 


People's  National  Bauk  or  Chaklottes- 

TiLLE,    ViBOiNiA,    ef    oI.    Appellant*,    o. 

Jaues  U.  Savilu:  et  al.     [No.  21B.] 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

See  same  case  below,  25  App.  D.  0.  139. 

Mr.  D.  W.  Baker  for  appellants. 

Ueetn.  John  Ridaut  and  Fulfon  Letot* 
lor  appellees. 

March  10,  1008.  Ditmitted  for  the  want 
of  jurisdiction.  Ballard  Paving  Co.  t.  Mtil- 
ford,  100  U.  S.  147,  25  L.  ed.  691 ;  Gibson  *. 
Bhufeidt,  122  O.  B.  27,  30  L.  ed.  1083,  7  Sup, 
Ct  Rep.  1088;  Walter  T.  Noriheaetem  B. 
Co.  147  U.  S.  370,  37  L.  ed.  206,  13  Sup.  Ct 
Eep.  343;  Ohamberlin  t.  Browning,  177  U. 
S.  60&,  44  L.  ed.  006,  20  Sup.  Ct  Rap.  320; 
Bale  t.  Alliaon,  1S8  U.  B.  68,  47  L.  ed.  330, 
S3  Sup.  Ct  Rep.  244. 

Application  for  Writ  of  Certiorari  danled. 


Natiokal    Salt    Ooupaitt,    Petitioner,    m, 
Qbobob  8.  Ino&iHAif.     [No.  610.] 
Petition  for  a  Writ  of  Certiorari  to  tb* 

United  Statea  Circuit  Court  of  Appaala  fbr 

the  Second  Circuit 

See  same  case  below  on  first  appeal,  6S  CL 

C  A.  3CB,  122  Fed.  40;  on  second  appeal,  6ft 

a  C.  A.  64,  130  Fed.  678. 

Meeare.    Mamoell   Evarf*   and   Henry   B. 

Ttpomhlg  for  petitioner. 

Mr.  George  8.  Ingraham  for  reapondont. 
March  10,  1008.     Denied. 

Walttb   H.    Wbeit,   Plaintiff  in   Bmr,   ft 
RiOHAXD  BiQOB  el  al.     [No.  635.] 
In   Error   to    the    Circuit   Court   of  tb* 

United  SUtea  for  the  Western  District  o( 

Texas. 

Mr.    O.   A.   Culbsraon   for   defendants   !■ 

No  opposition. 

March  IB,  ISOfl.  Docketed  and  dtraUiMi 
with  costs,  on  motion  of  Mr.  O.  A.  guftir 
•on  for  the  defendants  Id  error. 

UmTED  Staits,  Petitioner,  v.  Nnmr-NnB 

DiAitoiros.     [No.  616.] 

Petition  for  a  Writ  of  Certiorari  to  Om 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

See  sanM  ease  below,  2  L.  B.  A.  (N.  a) 
185,  139  Fed.  061. 

The  Attorney  General,  the  jSoIioitor  Oa^ 
eral,  and  Assistant  ^floni«y  General  Me- 
Reynold*  for  petitioner. 

Jfeurs.  W.  Wiokham  Smith  and  John  K. 
MasnoeU  for  respondent. 

April  2,  1006.     Denied. 

GrAITD  TkURE  WUTBSK  RAILWAT  OOIfFAKT 

et  al-,  Petitionere,  v.  Chioaoo  ft  EAonnr 

iLUKOia  Rahaoad  Coupant.     ['So.  fll7.J 

Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

Bee  same  case  below,  141  Fed.  785. 

Ueiert.  0.  W.  Kreteinger,  Wella  E.  Blod- 
gett,  W.  O.  Johnson,  and  Edgard  A.  fi«^ 
oroft,   for   petitioners. 

Mr.  W.  E.  Lyford  for  reepocdant, 

April  2,  1006.     Denied. 

Chables  Heitbt  Datis,  Trustee,  PetMoMr, 
o.  Qbcwob  W.  Bkaicbij:t.     [No.  624.] 
Petition  for  a  Writ  of  Certiorari  to  Om 

United  BtAtea  Circuit  Court  of  Appeals  lor 

the  Sixth  Circuit 

See  same  ease  below,  141  Fed.  776. 
Meter:  D.  W.  Lmdeey,  Frank  Ohmn,  ea£ 

BMi*rd  W,  Sale  for  petitioner. 
Jfr.  Eelan  Braet  tor  reapendent. 
April  2,  1906.    Denied. 
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WiLUUi  Nizon  et  aL,Patttion«r*,v.  JJ 
H.  Habus,  Warden,  ate.  [No.  628.] 
Petition  for  »  Writ  of  CerUonrl  to  tlie 

Court  of  Appekla  of  the  DUtriet  of  Colnm- 

JfeMTt.  Armorul  TT.  Scott  and  Jforio 
CIinit«salM  for  petitionan. 
No  opposition. 
April  2,  1906.    Denied. 

EuzA  L.  Pope,  PJotnti/f  Jr>  JTrror,  «.  Ami. 

Claba  FA1.K  el  al.     [No.  301.} 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

Ur.  L.  F.  Bird  for  plaintiff  In  error. 

Metara.  Jamtt  K.  Polk,  Andrew  WiUon, 
«nd  l/otl  W.  Barktdale  for  delendauta 

April  2,  1906.    Diamtated  with  ooata, 
ootioa  of  counael  for  plaintiff  is  error. 

BenjAiaii  C.  Chodtkau,  Plaintiff  in  Err 
«.  WiLLuu  KiAPKcna.     [No.  360.] 
In  Error  to  the  Supreme  Court  of  the 

fitate  of  Eansaa. 

Mr.  L.  F.  Bird  for  pUinUff  in  error. 
Meiar*.  Jamet  K.  Polk,  A.ndrme  Wtbon, 

«nd  Hoel     W.  Barktdale  for  defendant  in 

April  2,  1906.  Dtamtsaed  with  ooets,  on 
motion  of  couneel  for  plaintiff  in  error. 

HrroHoocK  Gouirrr,  Kebbasxa,  Petitioner, 
•.  Ju££a  B.  Putt.     [No.  eos.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Statea  Circuit  Court  of  Appeals  for 

the  Bighth  Circuit 

See  eame  ease  below,  139  Fed.  929. 
Ifr.  B,  R.  Duffie  for  petitioner. 
Mr.  Jeeae  B.  Strode  for  respondent 
April  9,  1900.    Denied, 

Haut  Dodd,  Trustee,  eta,  J'aKNoner,  «.  A. 

Saukl  akd  S.  Baui,.     [No.  S30.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtes  Circuit  Court  of  Appeals  Utj 
the  Fifth  Circuit. 

See  saina  om  below,  142  Fed.  68. 

If«Mre.  Aka.  0.  King  and  Benj.  Z,  PMl- 
l«pt  for  petitioner. 

Iff.  Fiotor  Smith  for  reapondenth 

AprU  e,  1906.    Denied. 


O.    0.   SiAuoHTKB,   Pefilfoner, 

LiltD  &  Cattu;  Compaht.     [No.  646.1 
Petition  for  a  Writ  of  Certiorari  to  the 

United  SUtei  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
Bee  same  cttae  below,  141  Fed.  282. 
Mr.  O.  A.  Omlberton  for  petitioner. 
Mr.  8.  B.  Ooioan  for  reapondenb 
April  9,  1906.    Denied. 


New  AusmuiAu  Casitaltt  Couxun,  Pe- 
titioner, V.  RkBT  Tennesbek  TEl^PHOIDi 
CouFAirr  et  ol.     [No.  644.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  Statea  Circuit  Court  of  Appeals  fat 

the  Sixth  Circuit. 
See  aame  ease  below,  139  Fed.  602. 
Meaert.  J.  0.  MoReynolda  and  Olarenoe  T. 

Boyd  for  petitioner. 
ifaaara.  Wm.   L.   OroAbary  and  Jolm  J, 

Vertreea  for  respondents. 
April  9,  1906.     Denied. 

Joseph  H.  Sataob,  Pelitionar,  «.  U,  Adah 

Sataoe.     [No.  654.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtes  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

See  aame  cose  below,  141  Fed.  346. 

Mr.  Bolmee  Oonrad  for  petitioner, 

Vr.  R.  T.  Barton  for  respondent. 

April  9,  1906.    Denied. 

W.  K.  NiTEB  OOAI.  CoHTART,  PeliHonsr,  e^ 
Chebohea  Steaubbip  Cohfaky,  iJionB 
[No.  6SB] ;  W.  K.  NiTEB  Coal  CoupAirr, 
PettftotMr,  «.  Ubsuia  Bbioht  Sibambhif 
CoifPAnr,  LniiTB)  [No.  666] ;  W.  K. 
Nrras  Coal  Ookpanz,  Petttioner,  t^  New 
ROPDRA  Stxakbhif   Cohpajtt,  LnorxD 

[No.  667] ;  W.  K.  NiVEB  COAL  CollPAlIT, 

Patitionar,  «.  Ba  Amta  iMWia  Joms 

[No.  66S]. 

Petitions  for  Writs  of  Certiorari  to  ths 
United  States  Cironlt  Court  of  Appeals  for 
the  First  Circuit 

See  aame  eaaa  below,  142  Fed.  402. 

ifesin.  ^o^  W.  Grigga,  B.  L.  M.  Tower, 
and  Hugh  W.  Ogden  for  petitioner. 

ifaaara.  E.  P.  Oaroer  and  S.  B.  BUdgett 
for  respondents. 

April  9,  IS06.    DeiAed. 

GEIfEBAI.  FiBB  ExTlHUUlSHEB  OOKPAirT,  P^ 

tilfoner,  v.  Joseph  E.  Luiab,  Trustor  eft 

OL    [No.  664.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  CIrenit  Court  of  Appeals  for 
the  Fifth  Circuit 

Sea  same  esse  below,  141  Fad.  363. 

Mr.  Henry  A.  AUvmder  for  petitionsr, 

Jf  r.  Wm.  K.  MiUer  for  respondants. 

April  9,  1906.    Denied. 

A.  EupBrrEiiT  A  Co.,  Petitfonar, «.  Frm  Ok 
Gbaitt,  Trustee,  at  al.     [No.  667.] 
Petition  for  a  Writ  of  Certiorari  to  ths 

United  States  Circnlt  Court  of  Appeals  for 

the  Fifth  Circuit 
See  aame  ease  below,  141  Fad  72. 
ifr.  Henry  A.  AUvmder  for  pstltloiMW 
ifr.  Beni.  Z.  PUOipe  for  rsspondeDlh 
April  9,  1900.    Deeted. 
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Tbovas  J.  BsEsuR  «.  JuoB 

[No.  232.] 

On  a  Gartiflota  fiom  the  United  BtatM 
Circuit  Court  ot  AppwU  tor  the  Third  Gii^ 
ctiit. 

Mr.  Thomtu  S.  Frmoh  (or  Brulin. 

No  Bppearaace  for  Carroll. 

April  II,  1906.    Elrioktn  from  tJn  ioeJitt. 

Ninth  Natiobal  Baitk  <w  Niw  Yoek,  P*- 
(ttfoner,  v.  Uabocb  A.  AmXK.  [No.  661.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Statea  Circuit  Court  of  Appeals  for 

the  Second  Circuit 
See  aame  caae  below. 
If  r.  SeUon  8.  Spenoer  for  petitioner. 
Ur.  Charla  BtratuB  for  respondent. 
April  16,  1006.    Denied. 

Gbobob  WssmrGHODBi,  Jb.,  at  al.,  Petition- 
er; «.  Naw  YoBK  An  Bbakb  Compart  et 
al.     [No.  602.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeali  for 

the  Second  CireuiL 
See  Bane  case  below,  140  Fed.  M6. 
Meeert.  George  B.  Ohriety  and  Samuel  B. 

Bettt  for  petitiouera. 
Meatr*.  Wm.  A.  Jennrnr  and  Oharfaf  Heave 

for  reapondente. 
April  19, 1909.    Dmi«d. 

DENnison  UAnuFAcrrDBiKO  Ooicpast,  Pe- 
titioner*, V.  SoHABT  Tao,  Label,  k  Box 
ConpANT.     [No.  663.] 
Petition  tor  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Sea  aame  case  below,  68  C.  0.  A.  263,  I3S 
Fed.  625. 

Mettri.  A.rohihald  Com  and  CfKaa.  B.  Mo- 
Donald  for  petitioner. 
No  opposition. 
April  16,  1006.    Denied. 


CoNBOLiDATioiT  Coal  Cohtaitt,  PetiHoner, 
o.  Ahxbicait  Mail  S'^auseip  Coufant, 
Claimant  [No.  6TI] ;  Oohsoudatioh  Coal 
COHFAitT,  Claimant,  PetitUmer,  v.  Amkb- 
icAS  Mail  STSAifBHir  Cohpaitt  [No. 
672]. 
Petitions  for  Writs  of  Certiorari  to  tlia 

United  States  Circuit  Court  of  Appeals  for 

tbe  First  Circuit 

See  same  case  below,  65  C.  C  A.'4I7,  131 

Fed.  433;  on  rebearing,  142  Fed.  64. 

llMtre.  J.   Walter  Lord  and  Sdteard  B. 

Dodge  for  petitioner. 

Meeiri.  WUheliwu  Mynderte  and  B.  B. 

Blodgett  for  respondent 
April  IS,  1906.    DeiUed. 


28  SUPREME  COURT  EEPOETBE. 
I.  OAasou. 


Oct.  TOLM, 

CuKTOiT  SrEPHEita,  Jk.,  Petitioner, «.  Easn 

CooTfTT  Pabk  CoiooBSioir.     [No.  MM.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  aronit  Court  of  Appeal*  ttt 

the  Itird  Circuit 
Ueetn.    Andrew    WiUtm   and    IToel   W, 

Barhidale  for  petittoner. 

jJeaere.  Robert  H.   MaOarter  and  AfoM* 

Chmvk  for  respondent 
AprU  16,  1906.     DenieO. 


Charles  E.  Coopkb,  Trustee,  ete.,  Petittomr, 
ff.  Mabtdt  Bcsrs  et  al     [No.  669-1 
Petition  for  a  Writ  of  Certiorari  to  tlM 

United  States  Circuit  Court  of  Appeals  f«r 

the  Eighth  Circuit 
See  same  ease  below,  140  Fed.  273;. 
Mr.  a.  a.  FUuiahvrg  for  petitioiwr. 
Jfary  Burnt  pro  se. 
AprU  16,  1906.    Dmtled. 


A.  M.  HAannoB,  Administrator,  PetMwMT, 

v.  SoUTKCBn  Railwaz  Coufaht.     [No. 

67*.] 

Petition  for  a  Writ  of  Certiorari  to  tb* 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

Metsra.  J.  Attkeue  Johnaott  and  Joe.  A. 
IfaOuUou^h  for  petitioner. 

Meatra.  George  E.  EatnUton  and  M.  J. 
Colbert  for  respondent 

April  16,  1906.    Denied. 


Obobob  H.   Alexn   «t   •!.,  PetiM^nera,  m, 

Narnik  FiKLD,  ^Mputrja,  etc,  etol.   [No.. 

677.] 

Petition  for  a  Writ  of  Certiorari  to  th» 
United  States  Circuit  Court  of  Appeal*  for 
tbe  Second  Circuit 

Meaan.  Levy  Mayer,  Alfred  8.  Avatriatt, 
and  Allan  MoOvlloK  for  petitioners. 

Meeara.  Wm.  Lindsay  and  J.  Oulbert  Ptt^ 
mer  for  reapondente, 

April  16,  1906.    Denied. 


Edwabd  Ucabis,  Petitioner,  «,  TsnD  Nir 

TioHAL    Baitk   or    SranroriKLD,  Mabbap 

OHDSnra.     [No.  67B.1 

PeUUou  for  Writ  of  Certiorari  to  tk* 
United  Stetes  Cirouit  Court  of  Appeals  fw 
the  Eighth  Circuit 

Bee  same  ease  bdow,  142  Fed.  SS. 

Mr.  Vinton  Piko  for  peUtionti^ 

No  opposition. 

April  IS,  1006.    DmM. 
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Skaneatelbs  Fapkb  Cokpakt  et  ol^  PEomc 
(iff»  in  Error,  v.  Cnr  of  SiaiOOHB.     [No. 

es.] 

In  Error  to  the  Supreme  Court  ol  the 
Stkte  of  Nev  York. 

See  same  caaa  below,  In  Appall&te  Di- 
TiaioQ,  45  App.  Div.  240,  61  N.  Y.  Supp. 
165i  in  Court  of  Appeals,  109  N.  Y.  231,  62 
N.  E.  354. 

Uettrt.  Martin  Confioy,  John  W.  Origga, 
Arthur  J.  Baidwin,  uid  GharU*  W.  Took* 
for  plfuntiffB  m  error. 

Ueatrt.  Walter  W.  Magee  and  OharlM  L. 
Stone  Sot  defendant  in  error. 

April  IS,  I90S.  Ditmitaed  for  the  want 
of  jurisdiction.  Chioago,  1.  cC  L,  B.  Co.  t. 
McOitirt,  19S  U.  B.  128,  49  L.  ed.  413,  26 
Sup.  Ct  Rep.  200;  Soudder  v.  OomptmUtr 
iScudder  v.  Coler)  ITS  U.  8.  32,  44  L.  ed. 
02,  20  Sup.  Ct.  Bep.  20;  £a«tem  BIdg.  fU 
Amo.  v.  Welling,  161  U.  S.  47,  45  L.  ed.  739, 
21  Sup.  Ct  Bep.  S31. 


J,  N.  Bkue,  Plaintiff  in  Error,  V.  Statk  OF 

Oeomu.     [No.  219.] 

In  Error  to  the  Supreme  court  of  the 
State  of  Qeorgia. 

See  aame  eaae  below,  121  0*.  741,  49  S. 
E.  740. 

Mr.    J.   J.   StriokUmd    tor    pl^ntifC    In 

Mr.  John  0.  Hart  for  dsfend&nt  in  error. 

April  10,  1900.  Diamiatad  tor  the  want 
of  jurisdiction.  F.  O.  0<tl«y  Slave  Oo,  r. 
Butter  County,  100  U.  B.  048,  41  L.  ed.  1149, 
17  Sup.  CL  Rep.  709;  Harding  t.  IlUnoia, 
190  U.  8.  78,  49  L.  ed.  394,  26  Sup.  Ot.  Bep. 
176:  Marvin  v.  Trout,  199  U.  S.  212.  50  L. 
ed. ,  26  Snp.  Ct.  Rep.  31 :  Caro  v.  David- 
ton,  197  U.  S.  197,  49  L.  ed.  723.  25  Snp.  Ct. 
Hep.  42a 


Ex  PARTS:     Iif  TBI  Mattes  of  Alphouso 

B.      BOWKBB      AHD      BOWXES      CAUFOXmA 

DREDaiNa  CoupANT,  P«titio««r».    [No.  0, 

Original.] 

Petition  for  an  order  to  ahow  cauH  whj  a 
Writ  of  Mandamus  should  not  be  iamied  to 
oompel  th«  judges  of  the  United  State*  Cir- 
cuit Court  of  Appeala  for  the  Ninth  Circuit 
to  vacate  a  decree  directing  the  dismissal  of 
a  bill,  and  to  proceed  with  a  hearing  on  the 
merits,  and,  in  the  altomativ«,  for  a  Writ 
of  Certiorari  to  bring  the  case  beforo  tho 
Supreme  Court  of  tbe  United  States. 

Mr.  John  H.  MiU«r  for  petitioneTS. 

No  opposition. 

April  10,  1900.  Ditmiaaad  on  anthorify 
of  emuMl  for  the  petitfonara. 


State    or    WASHmatoir,    Complainant,  •. 

NoETHXBK    SEODuma    Coufakt   «(    oL 

[No.  9,  Original.] 

Originid  bUl  Sled  iij  the  State  of  Wadf 
ington  to  enjoin  the  consolidation  of  con^ 
peting  and  parallel  railroads. 

Meaara.  W.  B.  Btratton  and  W.  8.  Doug- 
laa  for  complainant. 

Mettrt.  Qvo.  B,  Young,  Jno.  W.  Origga, 
M.  D.  Orover,  and  0.  W.  Bihui  for  defend- 

April  10,  1900.  Dianitaed,  per  stipula- 
tion. 


DsA^    ft    Stkattoit    Coufaitt,    LomsDi 

Plaintiff  in  Srror,  v.  JoHS  M&irwABiira. 

[No.  231.] 

In  Error  to  tbe  Supreme  Court  of  tho 
State  of  Minnesota. 

See  same  case  below,  93  Minn.  497,  lOS 
N.  W.  1134. 

Mr.   Thomat  J.  Davit  for    plaintiff    In 

Mr.   Soger  8.   PotoeU  for   defendant  In 
AprQ  18,  19M.    Dttmitttd,  per  itipolv 


JoHK   B.   Eluson   «t   al.,   Pttitionen,    «. 

Uirmn  States.     [No.  053.] 

Petition  for  a  Writ  ot  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third    Circuit 

See  game  caee  below,  142  Fed.  732. 

Mr.  Bdtoari  8.  Hatch  for  petitioners. 

rfce  Attomejf  0«n«ral  and  th«  Soliottor 
Q«n«ral  for  respondent 

AprU  23,  1900.     Dented. 


S.  W.  Ttboit  el  al.,  Petitionart,  p.  FbaitK 

£.  CSEBLKAii.     [No.  073.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr,  Wm.  A.  Ounter  tor  petitioner*. 

Mr.  Robart  E.  8teiner  for  raapondant 

AprU  23,  1900.    Denied. 


Petitioner,  v.  EtiniTABUI 

Life  Absurakqc  Sooibtx  or  the  DNriBi 

States.     [No.  080.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

ifeaws.  Wm.  L.  Martin  and  Wm.  A.  Q\m- 
ter  for  petitloiwr. 

Meaara.  Boraoe  8tringfMo»  and  JZoberi 
9.  Bteinar  tar  iwpondent. 

April  23,  1900.    Dtmlai, 
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Qor.  IteK^ 


JOHIT  B.  Uatbb  «(  at.,  PeKtiWoT*,  e.  Uu- 
SABrr  H.  U&iTDEvuxc.     [No.  6S3.] 
Petition  for  &  Writ  of  Certtonri  to  tlia 

United  States  Circuit  Court  of  Appwli  for 

the  Third  Circuit. 
Mr.  A.  B.  Repetto  for  petitioner*. 
Jf  r.  RatieU  Ditane  tor  respondent. 
April  23,  leoe.    Deniad. 

Joan  NoKOATE,  Petitioner,  v.  Dxntkb  ft  Rio 
Grahdz  Railroad  Coupaht.  [No.  8S4.] 
Petition  tor  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
See  same  case  below,  141  Fed.  247. 
Ur.  Edward  T,  Fcmoick  for  petitioner. 
MettT*.  Joel  F.  Taile  and  Henry  A..  DvJ>\» 

Im  respondent. 

April  23,  IBOe.     Denied. 

C.  Sciiums,  doing  business  •■  Enrts,  Stu- 
boeclc  &  Co.,  Petitioner,  o.  United  Statkb. 
[No.  686.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Ur.  Albert  E.  WotUvm  for  petiUone 
The  Attorney   Oenerol   and   the  Soltoitor 

GFeneroJ  for  respondent. 
April  23,  1S06.     Dented. 

Fields   S.   PtmtLCTOK,  Petitioner,   v.   Cem- 

TRAL  Railboah  or  Nev  Jebset.     [No. 

688.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtee  Circuit  Court  of  Appeals  for 
the  First  CircuiL 

Mr.  E.  E.  Blodgett  for  petitioner. 

lieaer*.  Jamea  J,  Uaoklin,  LaRoy 
Brove,  and  Bdicard  8.  Dodge  for  iMpo 
•nL 

April  23,  1806.     Denied. 

Oioiiarrowii  ft  I^hallttowit  Raii.wat 
CouFAMT  or  THE  DiSTBiirr  or  Colukria, 
Plaintiff  in  Error,  c.  EuzABBm  B.  SuriH, 
Adminiatratrii,  etc.  [No.  257.] 
In  Error  to  tlie  Court  of  Appeals  of  the 

Di  strict  of  Columbia. 

See  same  case  below,  2fi  App.  D.  C  269. 
Mr,  J.  J.  Darlington  tor  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
April  23,  1906.     Dismiaied  with  coats,  on 

notion  ot  counsel  for  the  plaintiff  in  error. 

BAinBRHHn  W.  Bdsdics,  Petitioner,  o.  WiL- 
LiAu  Dnxon  et  of.    [No.  64T.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Cirenit  Court  of  Appeals  for 

the  First  CircuiL 

Mr.  jSeldm  Bftoon  tor  petitioner. 

iff.  Emtv  y.  Otmningham  In  oppotltiaB. 

AprU30.IIKM.    DmUd. 


PTTTT.AitHjyHiA  ft  BxAisiro  Rahwat  Ooh- 

PAST,  Lessee,  ete..  Petitioner;  v.  BXBJA- 

imr  D.  Welch,  Uaster,  etc.  •*  nl.     [H« 

07B.] 

Petition  for  a  Writ  of  CerHorarj  to  thm 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit. 

ifr.  John  O.  Lmnh  for  petitioneiL 

No  opposition. 

April  30,  1B06.    Dented. 

Oliw   J,   Qablogk    e*    al..  Petitioner*,    m. 

JAicza  Benhett  Fobstth.    [No.  679.] 

Petition  tor  a  Writ  ot  Certiorari  to  th» 
United  States  Circuit  Court  of  Appeals  far 
the  First  Circuit 

See  same  ease  below,  142  Fed.  461. 

Jf  r.  W.  K.  Riohmdion  for  petitionais. 

Mr.  Elmer  P.  Bowe  tor  respondenL 

April  30,  1006.    Denied. 

SxuEt-SoLTAT  CoKPAiiT,  PeMloiwr,  •.  Jam 

P.  WiLooi.    [No.  681.] 

Petition  tor  a  Writ  of  Certionul  to  Qit 
United  States  Circuit  Court  of  Appeals  fsv 
the  Third  Circuit 

Meetre.  8.  E.  Eolding  and  W.  8.  iteMI 
tor  petitioner. 

No  opposition. 

April  30,  1M)S.    Dented. 

Charles  Erellt,  Psttfioner,  «.  AifriT"*w 
Babk  "Kehilworth,"  etc     [No.  BS2.] 
Petition  for  a  Writ  of  Certiorari  to  th» 

United  States  Circuit  Court  of  Appals  for 

the  Third  Circuit 
Mr.  J.  H.  Brinton  tor  petitioner. 
No  opposition. 
April  30,  1906.    Denied, 


Alios  E.  Vah  Bpps  as  Adninlatntriz,  cto. 

Petitioner,  v.  United  Box  Board  ft  Pato 

Coiu-ANT.     [No.  692.] 

Petition  tor  a  Writ  of  Certiorari  to  Om 
United  SUtea  Circuit  Court  ot  Appeals  tat 
the  Second  Circuit. 

Jfr.  Edwin  H.  Ritlty  for  petitioner. 

Meeera.  Franoi*  T.  Ohambert  and  John  0. 
Pennie  tor  respondent 

April  30,  1906.    Dented. 


Carei,  Wersteb,  ft  CouPANT,  PetiOontr, 

V.  United  Statts.    [No.  690.] 

PeUtion  for  a  Writ  of  Certiorari  to  tb» 
United  Stotee  Circuit  Court  ot  Appeals  for 
the  Fourth  Cirenit 

Mr.  Edward  B.  ffotoh  tor  petltfamar. 

The  Attorney  (TeneroJ  and  tlw  AUeUor 
General  for  respondent 

April  80,  1900.    Di/titi. 
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OxFoBD  k  Coast  Lm  Eulkoad  Compaht, 

Fetitiontr,  v.  Uhioit  Bank  or  Kiohuoiid, 

ViEomiA.     [N<».  70S,  706.] 

P«titioDS  for  Write  ol  Certlonri  to  th« 
United  BUtes  Circuit  Oourt  of  Appaala  for 
ttia  Fourth  Circuit. 

Mr.  Thonuit  B.  Wonwek  for  p«tition«r. 

Ho  oppoiitioa. 

April  30,  leOB.    Denied. 

WiLUAu  B.  Babbeb,  ClRinumt,  eto.,  P«li- 
tioner,  «.  Bbbkabd  aumAit.  [No.  710.] 
Petition  for  &  Writ  of  Certiorari  to  the 

United  States  Qrcuit  Court  of  Appeals  for 

the  Second  CircuiL 

Iteatn.  Jama  J.  UaekUit  and  LaBog  B. 
■  Gove  for  petitioner. 
No  opposition. 
April  30,  ISOO.    Denied. 


711-1  . 

PeUtion  for  %  Writ  of  Certiorari  to  the 
United  Stfttea  Circuit  Court  of  Appeele  for 
the  Second  Circuit. 

JTontre.  Jamei  J.  UaekU*  and  LaBon  B. 
Qove  for  petitioner. 

No  oppoeition. 

April  30,  I90e.    Dented. 

GooDTKAB   Shoe  Machikibt   Ookfaitt   <a 

FDBTiAin),  MAiflx,  Petitioner,  v.  Chsis- 

TiAH  Dimaa.  et  al.,  Admintetraton,  eto^ 

[Ho.  043.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeala  for 
the  Second  Circuit. 

Mtatn.  fdiMrde  B.  OMIdt  and  L.  D. 
Bnmdeii  for  petitioner, 

Ueure.  J.  FMip  Berg  and  Soger  Foiter 
for  reepoudenU. 

Ma;  14,  1900.   DetUed. 

Uetbofdutak  Xjix  iRsraAROi  Oohpaut, 

Petitioner,  o.Cauilla  B.Talbott,  Admin- 

litratrix,  etc     [No.  700.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Sea  same  case  below,  142  Fed.  004. 

Ur.  Maurioe  E.  Locke  tfa  petitioner. 

No  opposition. 

Ua7  14,  1900.    Denied. 

AI.BEBT  H.   Bsown   et   ol.,  PeHtioMn,  9. 

UwiTED  Statu.     [No.  716.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  W.  F.  Rigge  for  petitionera. 

rh«  Attorney  Oenerol  and  tl»  floUoUor 
Oeneral  for  Tespondent. 

KB714.I90B.   Denied. 


WnRKAH   Boou    CoxFANT,   Appenonf,   «. 

Uirnro  Statm.    [No.  263.] 

Appeal  from  the  United  States  Cironit 
Court  of  Appeals  for  the  Ninth  Circuit. 

Bee  same  case  below,  03  C.  C.  A.  692,  13ft 
Fed.  42. 

Mr.  £uatin  S.  OriffUJu  for  appellant. 

AMeietant  to  the  Atfomey  General  Pvrif 
for  appellee. 

tiKf  14,  1906.  Diemiesed  for  the  want  of 
jurisdiction.  Haseltine  r.  Central  Not. 
Bank,  1B3  U.  S.  130,  48  L.  ed.  117,  22  Sup. 
Ct  Rep.  49  i  Bohloeaer  v.  HemphiU,  198  U. 
S.  173,  49  L.  ed.  1000,  2S  Sup.  Ct  Bep.  6elt 
United  Btatet  v.  Xrall,  174,  U.  S.  385,  43  L. 
ed.  1017,  19  Sup.  Ct.  Rep.  712;  UoIAeh  T. 
Boff,  141  U.  &  661,  36  L.  ed.  893,  12  Sup. 
Ct  Bep.  118;  act  Aug.  13,  1888  (26  SUt 
at  L.  433,  chap.  B66,  E  1,  U.  S.  Comp.  Stat 
1901,  p.  608) ;  Dnited  Slate*  t.  ffoyioord, 
160  U.  a  493,  498,  40  I*  ed.  608,  609,  1» 
Sup.  Ct  Rep.  371. 


W.  E.  TBEOtiBum  tt  mL,  AppeUa»tM,  «.  f . 

Kill  «t  «(.    [No.  931.] 

Appeal  from  the  Circuit  Oourt  of  the 
United  States  for  the  Eastern  DIatriet  of 
North  Carolina. 

Ifeetrt.  WilUameon  W.  Fuller  and  Ber- 
lort  Soble  tor  appellant*. 

if«*«r«.  r.  B.  Buebee  and  Bobert  M, 
Baghee  for  appellees. 

Uay  14,  1906.  Ditmitaed  tor  the  want  of 
Jurisdietlon.  Uayiwrd  v.  Beoht,  ICI  U.  S. 
324,  38  L.  ed.  179,  14  Sup.  Ct  Bep.  3G3; 
aolmn  V.  Jaokeonmlle,  158  U.  a  450,  39' 
L.  ed.  1063,  16  Sup.  Ct  Bep.  860;  Tftt 
Bayanne,  169  U.  8.  6S7.  40  L.  ed.  306,  15- 
Sup.  Ot  Rep.  ISS;  United  Btatea  v.  Bidor, 
163  U.  a  132,  139,  41  L.  ed.  101,  104,  Ift 
Sup.  Ot  Bep.  983;  OhomherUn  v.  Peoria, 
i).  <e  V.  iZ.  Co.  S6  a  a  A.  S4.  IIS  Fed.  8V 
and  eases  dted. 


fTmitint  U.  Nkwtoit,  Beodver,  etc,  et  oL^ 
PelittoRort,  v.  Choctaw  ft  MiifPHis  Raid- 
BOAD  OoKPAHT  et  al.     [No.  723.] 
Petition  tor  a  Writ  of  Certiorari  to  the 

United  States  Olrouit  Court  of  Appeals  for 

the  Eij^th  Cironit 
Bee  same  caae  below,  140  Fed.  22C. 
V etar*.  17.  if.  Bote,  Johm  UoOhtre,  0.  B. 

BoMO,  and  W.  E.  Hemttviaay  for  petitioDei^ 
Jfeswa.  W.  F.  Boatu,  Jalm  M.  Moqi%  «■* 

If,  A.  Low,  tor  reapondenta. 
Uaj  14,  1P0&   CsmM. 
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QOI.  TSMM, 


Louis  A.  Cella.  tt  ol.,  PetitioTten,  «.  Jaios 

Bbowh  e(  ttl.     [No.  725.] 

Petition  for  &  Writ  of  Certiorari  to  tha 
United  States  Circnit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Btnry  W.  Bond  and  TTm,  0.  Mar- 
ahall  for  petitiouen. 

No  oppoeitiou. 

Maj  U,  leoe.    Denied. 

Mrs.  ALut  Jones,  Petitioner,  v.  Southebu 

pAcmc  CouPANT.    [N*.  726.] 

Petition  tor  a  Writ  of  Certiorari  to  tlie 
United  States  Ciieult  Court  of  Appeals  for 
the  Fifth  Circuit 

'     yessrs.  B.  Botcard  McCaUb  and  B.  How- 
ard McCaleb,  Jr.,  for  petitioner. 

No  opposition. 

Uaf  }*,  1006.    Denied. 


CBEKiEte  LAito  ft  LtniBES  CovPAirr,  Peti- 
tioner,     v.     SUOAB     BBOTBEBS      COICPAITT, 

LniiTEO,  et  ol.     [No.  728.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  lor 
the  Fifth  Circuit. 

Mr.  Allan  Sholars  for  petitioiMr. 

No  opposition. 

Umj  U,  1906.    Denied. 


WlOTEBW    AaSTTBAKOT    COHPAITT    OF    TORON- 
TO, Canada,  Petitioner,  v.  MonoAir  Cnr 
Impboveueht  CouPAirr,  Liiarm.     [No. 
733.] 
Petition  tor  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 

Mr.  Lamar  O.  Quintero  for  pfttitionar. 

No  opposition. 

Ukj  14,  lOOfl.    Denied. 


IirTEBSTATE  CouuEBOB  OoVHiasiolt,  Appel- 
lant,   V.    LAEI    SnOBE   t    MlOBIGAK    ^If- 

TBAL    Railwat    Cohfant    ef    of.     [No. 

216.] 

Appeal  from  the  Circuit  Court  of  tlie 
United  StAtee  for  the  Northern  District  of 
Ohio. 

See  same  csae  below,  134  Fed.  042. 

7'fie  Attorney  General,  John  Q.  Catliah, 
and  L.  A.  Shaver  for  appellant. 

Messrs.  Adelbert  Moat,  Oeorge  O.  Oreene, 
George  W.  Wall,  Oeorge  F.  Brovmell,  Fred- 
erick W.  Stevens,  and  Bdujard  J,  Riah  tor 

Maj  21,  1006.  Decree  affirmed  with  costs 
b^  a  divided  court  Hr.  Justice  Holmes 
toolc  no  part  in  the  consideration  of  this 


ToifAa  a  Gdtiekbkz  «t  «!.,  Appellontf,  m. 
Tebbitobt  of  New  Vxaoo  ea  reL  Iko» 
AS  J.  CuBKAN  el  at.    [No.  249.] 
Appeal  from  the  Supreme  Court  of  Um 

Territorjr  of  New  Uexioo. 
See  same  case  below,  on  first  appeal  (N> 

M.)  78  Pac  13Bj  on  saeond  appeal,  7ff  Faa 

290. 
Mr.  Wm.  B.  OhUdvrw  for  appellants^ 
Mr.  Frank  W.  Olanoy  for  appellaea. 
May  21,  1906.    Ditmitted  for  want  of  Jn- 

riediotion,  on  the  authorit?  of  Albright  r. 

Neui  Meaieo.  200  U.  &  9,  SO  L.  ed. ■,  2S 

Sup.  Ct  Bep.  210. 


Hehbt  B.  F.  UAcrABi.Ain>  et  al.,  et&.  Petf- 
tioners,  t>.  Li  Hot  D.  Wai.txi  et  oL    [No* 
727.} 
PeUtion  for  a  Writ  of  Certiorari  to  th* 

Court  of  Appeals  of  tha  District  of  Oolnitt- 

See  same  case  below,  34  Wash.  L.  Rep, 
238;  on  rehearing,  34  Wash.  L.  Rap.  240l 
Mr.  Edward  B.  Thomas  for  petitloaera. 
No  oppoBition, 
Mb7  21,  1006.    Dmiad. 


Ebmy  P.  DoDox  et  al,  Pettttoturt,  «.  Wood- 
viLix  WRm  Lim  Cokfaht.  [No.  736.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  arcult. 
Mr.  Wm.  W.  Dodge  for  petitfameia. 
Ho  opposition. 
May  21,  1906.    Dwiiad. 


Gbxat  WssTKBir  Hatdbak  Oas  ft  On.  Ooit 

PAirr  «t   al..  Petitioner*,  o.   Imo  OPFBf 
HEiKEB,  Receiver,  etc.    [No.  740.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  SUtes  Circuit  Court  of  Appeals  for 

the  Second  Circuit, 

See  same  case  below,  139  Fed.  S46. 
Mr.  Wm.  B.  Button  for  petlUonera, 
Mr.  Abram  I.  EJlfua  for  lespondenL 
Ub7  21,  1900.    Denied. 


WiLLUif  A.  IToBOK,  Petitioner,  «.  Sawts» 

Boss  MAKUFAcn'uiunu  Cohfaitt   et    oL 

[No.  742.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  tat 
the  Second  Circuit 

Mettrt.  Wm.  B.  Warland  and  Bemrjf 
8ohreit9r  for  petitioner. 

Mr.  B.  Albertue  Wett  for  reapondentL 

H^  21,  1006.    DnWed. 
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JCux  KuLKiAi)  CouTAirT,  dalnunt,  ato,  P»- 

PAST  •(  ol.    [No.  T4B.] 

Prtltion  for  m,  Writ  of  CMtionri  to  the 
United  StatM  Circuit  Court  of  AppettU  for 
tha  &Mond  Circuit. 

Mr.  Berlart  Gram  for  petitioner. 

Itmr:  OXa*.  E.  Baight  and  ffmfy  (M- 
hraith  Ward  for  reapondenta. 

UajSLlBOO.    DtnML 


Dnn  BmifBKtFPmo   CoicPAirr,  Lnanot, 

PttxHoner,    v.    TwE&DIB    Tatniyft    Com- 

PAifT.     [No.  752.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtee  Circuit  Court  of  Appeals  tor 
the  Second  Circuit. 

Meatn.  J.  Parktr  EirUtt  ud  Chat.  B. 
Biokow  for  petitioner. 

Ur.  Chat  8.  Baight  tot  reapoDdeDt. 

UafSlflSM.    DontetL 


Iborolad  UAinmormtira  Ooupaitt,  Peti- 
tioner, V.  OunoB  CoONTT  Milk  Assq- 
OUTIOH  [No.  763];  Iboholas  Marutao- 
ruButa  CoupAKT,  PctttioMr,  ».  Daht- 
luR's  MAinn'AorusiNfl  Cokpaht  [No 
764J. 
Patitione  for  Write  of  Certiorari  to  tie 

United  SUtea  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Ur.  Andr&io  Fouldt,  Jr.,  for  petitioner. 
ifeurt.  Benry  D.  Williamt  «nd  Biohard 

ti.  Btoeexfi  for  respondenta. 
Ua;  21,  leoe.    iJented. 


FuKciBoo  DoHU,  Appellant,  n.  Joaft  Ub- 
lUTiA,  Warden  of  the  Penitentiarf  of 
Pbrto  Rico.     [No.  688.] 


Uettr».   rrtderio   D.   UoKenney    uid    J. 

Spalding  Flannerif  for  appellant 

Th4  Attorney   General  and  the  Botioitor 

Oeneral  for  appellee. 

May  28,  1909.    Final  order  a/^rmed  with 

eoata.    Act  April  12,  1900   (31  SUL  at  L. 

77,  chap.  191,  U  16,  33,  8*,  36) ;  Ortega  v. 

Lara,  202  U.  8.  339,  60  11  ed.  ,26  Sup. 

CL  Hep,  707 ;  Peree  v.  Femandea,  202  C,  B. 

SO,  00  Ll  ed.  .  26  Sop.  Ct.  Rep.  661; 

Porto  Rican  Lawa  &  Code  of  Civ.  Proc. 
1904,  pp.  103,  104.  110;  E»  parte  Ward.  173 
U.  S.  454.  43  L.  ed.  765.  16  Bnp.  Cl  Rep. 
4S8;  United  Btatet  v.  BeUingham  Bay  Boom 
Co.,  176  U.  8.  214,  44  L.  ed.  440,  20  Sup. 
Ct.  lUpu  848. 


WnxtAK  T.  WAgeom    tt  oI.,  PetiHontn, 
«.  Bahk  or  AnxBioA  et  at.    [No.  606.] 
Petition  for  a  Writ  of  Certiorari  to  tka 

United  StAtea  (Sroolt  Court  of  Appeal*  for 

the  Fifth  Circnlt. 
ifr.  W.  0.  Davia  for  petltionera. 
Mr.  Ben  M.  TerreU  for  leepondenta. 
May  £8,  ISOa.     Denied. 

Fbahoiboo  Ritkka  aliaa  Parobeto,  AppeV 

Umt,  «.  Jost  Ubbutia,  Warden,  etc  [No. 

768.] 

Appeal  from  tha  Supreme  Court  of  Porto 
Rico. 

Tlte  Attorney  Oeneral  and  the  Bolioitor 
General  for  appellee. 

May  28,  1906.  Docketed  and  diamieted 
with  eosta,  on  motion  of  Jf  r.  Bolioitor  Oen- 
eroJ  ffoyt  for  the  appellee. 

Ex  Pabr:  Iif  THE  UATm  or  Jaus 
HAiaLTOEi  Lewis,  Petitioner.  [No.— > 
OriKtnaU] 

ifr.  Holme*  Conrad  tot  petitioner. 
May  28.  1906.  Motion  for  leave  to  file  % 
petition  for  a  writ  of  certiorari  denied,  Jont* 
«.  Montaeue,  194  D.  B.  147,  24  Sop.  Ct.  611, 
48  Ii.  ed.  913 ;  Security  Inmrance  Company 
«.  Preioitf,  200  U.  S.  446,  26  Sup.  OL  814, 

60  Ii.  ed.  ;  MilU  v.  Green,  IS9  V.  S. 

651.  16  Sun.  Ct  132.  40  L.  ed.  293:  Aee- 
eette  v.  W,  B.  Oonkey  Company,  184  D.  8. 
324.  24  SuD.  OL  666.  48  U  ed.  997. 
Amarda  B.  'WHrrpiELD  et  «!..  Petitioner*. 

V.  Mtk^  LIFK  IXBOBAHCt  COMFANT  OF 

HABrrrOBD,  Cohn.    [No.  701.] 

Petition  for  a  Writ  of  Certiorari  to  tbe 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Ur,  Fmnk  Hagerman  and  Mr.  B.  B.  Bai- 
ley for  petltlonera. 

No  appearance  for  reairandenL 

April  30,  1906.    OnmlBd. 

OoAT  ft  Sbkep  Skin  Ihpobt  Compart,  Pe- 
titioner, o.  DHrrCD  States.   [No.  704.] 
Petition  for  a  Writ  of  Certiorari   to  Ota 
United  States  Circuit  Conrt  of  Appeals  for 
the  Second  Circuit 

Mr.  Edioard  8.  Batek  for  petitioner. 
The  Attorney  Oeneral  and  the  <8atieil«r 
Oenerot  for  respondent 
April  80^  1906.    Oramtei. 

Hehbt  B.  PEAirEKifBEBo  CoifPAtTT,  Petf- 
tioner,  *.  V«m.D  States.    [No.  60S.] 
Petition   for  a   Writ  of  Certiorari  to  the 

United  States  (^rcuit  Court  of  Appeals  for 

the  Second  Circuit 
Mr.  Frederick  W.  Brooke  for  petitioner. 
The   Attorney   Oeneral   and   the   BoUattar 

Oeneral  for  respondenL 
April  30,  1906.    Oramtei. 
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Dmnn  BtAra.  PetMonmr,  9.  O.  Vaix  & 

Bxoa.    [No.  702.1 

FM^on  for  a  Writ  of  Certiom)  to  the 
United  BtatM  Circuit  Court  of  App«ftli  for 
the  Second  drcoit. 

Th*  AUor%»f  Omeral  mnd  tb«  Bolioitor 
OmmtoI  for  petitioner. 

Mr.  BdKvrd  B.  Batch  and  Jfr.  /.  B.  Tony- 
Mn«,  for  reapondents. 

April  80,  1908.    QnnteL 

Hast  T.  Oobteltou  tt  A,  Adtt^ttimart, 

ete^  at  at,  Petitiontrt,  t.  CRAKixa  Enxo 

JoHRBon  *  Co.   [No.  750.] 

Petldon  for  a  Writ  of  CertloTwl  to  tlie 
United  States  Circuit  Coort  of  AppMla  for 
tt*  Second  Circuit. 

Mr.  Bdmrnad  Wetmore  for  petltioneia. 

Mr.  Franeit  T.  Okombtfrt  for 

Ifaj  21,  1906.    OratUtd. 


I  Dblionb  at  si.,  PftUiontra,  r.  "Lk. 

OoMPAaHic  Gemxbaix  TBU(SAn.uiTiqm, 

«te.    [No.  TSL] 

Petition  for  a  Writ  of  Certiorari  to  tlM 
Onltad  State*  Oircnit  Oomt  tf  Appe«k  Cor 
Om  Second  QralL 


Mabcub  K.  BiTTEEitAn  ef  oL,  PMUoMn, 

V.  Lomanixn  &  Nashttlls  Rulsoao 

Compart.    [Nfc  755.1 

Petition  for  a  Writ  of  Certiorari  to  tte 
nutted  State*  drcoit  Court  of  Appeals  Cm 
the  Fifth  Qiciilt. 

Mr.  Louia  MartJuU,  Mr.  H.  L.  loivw 
and  Mr.  M.  RotmttKal  for  pedtionen. 

Mr.  GeorB9  Dcnagrt  and  Mr,  Jot^h  Pa*> 
to*  BUr  for  respondent. 

Unj  21,  ISOa.    Oranted. 

OZAit    LTnran    Cowpaitt,    PettfuMo-,    1^ 

nmoH   OoTTHTZ    Natiohal    Bark    OT 

Ubkbtt,  Inn.  [No.  79.] 
Fetitloa   for  a  Writ  of  Certiorari  to  Oa 
United  States  Girenlt  Court  of  Appeals  tor 
Qkt  ElKhtb  Orcnit. 

If  r.  n.  M.  AoM  and  Mr.  T.  C.  MeRs4  te 
pmtioiier. 

Mr.  Mcrrit  M.  OOm  for  n 

May  SB.  1900.    OranteA 
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